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PREFACE. 


— *— 

In tho present Edition particular attention lias been i)aid to the 
subjects of Bankruptcy, Game, Usual Covenants, and Itolief ngaliist 
Eorfeituro. TIu‘C(3 Bills Avhicli have been submitted to Barliament 
upon this latter subject will bo found in tlic Appendix. It* will 
be remembered by tliosc interested in it, that wlieii ^tr. Warton’s 
BiH. eamti on, in September last, to be discussed in ('ommitteo, 
'Mr. Osborne !^[organ oi)posed it on tho part of llie Government on 
the ground that tlu^ question was eonneet(‘d with Land lleform, witli 
wliich the Government would have to deal in tho then next session. 
Tho Editor would venture to suggest that clauses of this kind would 
not either bo appropriately incorporated in so extensive a mcasiu:o 
as a ‘‘Land Bill,” or stand a better chance of passing by viifue of 
sucli incorporation, and ho observes with rc^gret tliat no measure for 
relief against forfeiture has }X‘t been introduced in the present session. 

Tlio eases which have been decided subsoquently to tho last 
Edition have all, it is lioped, been inserted in their proper places, 
and tho Editor is glad so soon to have liad tho opportunity of 
correcting certam mistakes and omissions. In connection witlx this 
latter branch of his duties, tho Editor returns his best thanks to many 
friends and con'ospondents, and in particular to Mr. A. S. Weston of 
Uenbigh, for many valuable suggestions. 

Occasion has been taken to ensmo a thorough renovation and 
revision of the Brcccdents of Leases. Many new forms havo been 
added (the increase in hxdk amoimliiig to more than twenty pages), 
and it is hoped that tho whole body of these Breccdonts will now 
suflico for ordinary purposes. In this portion of tho Work tho 
Editor has mainly relic'd on the substantial assistance very kindly 
aiforded by his friend, L. G. G. Bobbins, Esq., of Lincoln’s Inn, and 
has also to acknowledge his obligations to Mr. Davidson for allowing 
him to copy from “Davidson’s Precedents” a valuable proviso for 
re-entry and a Brewers’ Lease. 


Tuk Temple, 

Jannarif 1881 . 


J. M. L. 




PfiEFACE TO THE ELEVENTH EDITION. 


J.N the present Edition of this Work tlio whole of the Third Book, 
which dealt wiili the snV)ject of “Judicial Procedure,” has been broken 
up, and such parts of it as did not consist of repetition, or have not 
been rendered obsolete by the Judicature Acts, have been fitted into 
what seemed to bo their proper places. The Editor has also omitted 
not a few pages — such as those which treated of satisfied terms, the 
sale of real property, and the practice and procedure in actions 
generally — which did not seem to have been rightly included in the 
Treatise. The result has been a reduction in bulk to the amount of 
about loO pages. It is hc.ped, nevertheless, that no part of the 
procedure pecidiar to the relation of Landlord and Tenant has been 
omitted, ai^jl that the ever increasing statutes and cases which bear 
on that relation are still duly noticed. 

In revising — with considerable diffidenec — the conveyancing pre- 
cedents, care has been taken to give alternative forms, and to mark 
alterations and additions as far as possible. The numerous forms of 
pleading which appeared in previous editions are entirely omitted for 
obvious retisons. 

Since the publication of the last Edition, the three reports of the 
Central Associated Chamber of Agriculture upon the customs of tlie 
country throughout England have appeared. The complicated 
schedules with which the third report was accompanied have been 
attentively considered by the Editor; and, Avith a view of making 
the Work more practically useful, ho has selected for publica- 
tion in a tabular fomr accounts of the customs of certain districts. 
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relating to the “ partial occupation of outgoing and incoming tenants,’* 
and an account of the customs throughout England in relation to 
compensation for improvements” of the character dealt with by the 
Agricultural Holdings Act. That statute itself, besides being com- 
mented upon in the text, is printed at length in the Appendix, which 
also contains a set of forms applicable to 2^rocccdings under it. The 
statute has, no doubt, been excluded by the great majoritj'' of land- 
lords, but it seems not improbable that it will gradually come more 
and moro*into oj)eration. 

The brief abstract of leading i)roi)ositions which is now prefixed to 
the book will, it is hoj^ed, not only facilitate refereiico and assist the 
reader in forming a general idea of the law of Landlord and Tenant, 
but enable the i)ractitioner in some few cases to give an immodiato 
answer to the numerous questions which constantly ariso in this very 
difficult branch of the law — which in its present state is perhaps less 
systematic than any other. 

The Editor has much j>loasure in acknowledging his indebtedness 
to the works of IMr. Eawcett, of I^fessrs. Sodon and Smith, and of 
Messrs, llcdman and Lj'ou — all of which were published since the 
last Edition of Woodfall — and to tlio Second Edition ^of Smith’s 
Law of Landlord and Tenant, which was jmblished in 18 GG ; and to 
Mr. A Vest on of I>onbigh, to whose suggestion it is mainly owing that 
the accounts of the custom of the country have been inserted. And 
it is fTitiivly due to the cordial aid, skill and energy of tho late 
Mr. Noel II. Patoison — whoso loss can never cease to be regretted 
by all who knew him — that the Edition makes its aiqiearanco in tho 
present year. 


Tin: Te3ii*le, 
Xovchtbirr 2nd^ 1877 . 


J. M. L. . 



ADVEETISEMENT 


TO THE TENTH EDITION. 


■llIE Eighth Edition of Woodfat.l, which was published in 1863, 
cost tho Editor an immonso amount of labour, but tliat labour has 
been fully recompensed by tho rapid sale of two Editions of tho book 
and tho general satisfaction expressed by tho Legid Profession and 
the Public at tho changes and additions made in tho original "Work. 
In tliis, tlio Tenth Edition, tho Editor Las corrected all tho errors 
which he has been able to disooA'cr, and has added the later Statutes 
and Cases up to this date, so that ho hopes it may now be looked 
upon as a very safe guide in all matters of wliich it treats. 

AV. K. COLE.* 


3, Tump Cocut, Tilatple, 
AuV( ni/f( IS 70. 


* Mr. (\)lu brouj^^lit out tho Eighth, Ninth and Truth Editioii.'j of tho "Work. Tho 
Soveiith was hruii'^hl out by Mr. Horn, and the Fifth and Sixth by Mr. Wollaston. 
The First Kditiun was piibrushiMl in 1802. In 1830 tho work way entirely remodelled 
and greatly enlarged by Mr. S. B. HurrLsoii, the aiitlior of “Harrison’s Digest.” 




INTRODUCTION. 


I'nEEB a.ro Four Books : — tlio First Book treats of the Contract 
between parties standing in the relative situation of Landlord and 
Tenant : — the Second points out the riglits and Liabilities v^ihili 
arise out of that situation : — tlie Third describes the course of J lulieial 
Procedure to substantiate those rights, and to enforce those liabilities : 
— and the Fourtli coTitains the usual Precedents and Forms of pro- 
ceeding applicable to the subject. 

Tlio discussion of the nature of the contract which subsists between 
Ijandlord and Tenant, and the incidents attending it, is commenced 
by sliowing tlie persons hy whom terms may bo granted, or, in other 
words, the persons who can convey to oth(U\s a legal interest in real 
property for a determinate period; the persons to whom such terms 
may bo granted arc then eiiumertated : and mention is made» of the 
several descriptions of property which may bo the subject of demise. 
The nature of leases, and their incidents, are then fully considered : 
and the situation of persons having tenancies for a loss term than 
years, sucli as — yearly tenants — tenants of lodgings — and persons in 
the relation of Landlord and Tenant, are discussed. Tlie 

changes in the relative situation of tlio parties are pointed out, 
whether they arc oonsofiucnt upon nn assignment of the reversion, 
or of the term — either absolutely or by way of morlgagc — upon 
und('rleases, attornments, writs of execution against the tenant, his 
bankruptcy or insolvency, the marriage or death of either party or 
tlie sale of tlie property. Tho several methods by which the con- 
tract may bo determined are shown; and tho nature and o2)eration of 
surrenders, forfoitm’es, notices to quit and other moans of dctormiiin- 
tion are explained. 

Rent being the most imjiortant of tho rights and liabilities of the 
jiarties, tho Second Book begins with a full discussion of that subject ; 
it then proceeds to exidain the nature and propriety of proceedings to 
recover rent — ^by distress — by notice to tho sheriff when the tenant’s 
goods are taken in execution, or by extent, or tho tenant is outlawed 
— ^by action in law — and by suit in equity, Tho nature of taxes, 
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rates and assessments, and tlie effects of contracts respecting tlieiu, 
are shown, and the important subjects of repair, cultivation, timber, 
waste, fixtures, and the survey and valuation of dilapidations, aro 
fully developed. The nature of the other usual contracts, relative to 
insurance, not parting with the promises without the lessor’s licence, 
residence on the promises, trading and quiet enjoyment aro treated of. 
The rights and liabilitios of the parties on the termination of the con- 
tract are considered ; amongst which are mentioned, the consequences 
of holding over after the tenancy has expired, the nature of emble- 
ments and the situation of outgoing and incoming tenants. The 
book concludes with the mention of several miscellaneous rights and 
liabihties, such as commons, ways, lights, game and the like. 

The Third Book explains the several species of action applicable 
to iiersous in the situation of Landlord and Tenant. The subject of 
I’roccduro in Equity is next considered : in the fii’st instance generally, 
and then as connected with the subject-matter of tho Avork. The book 
concludes Avith a description of such offences against tho Criminal 
Law as relate to tho subject of Landlord and Tenant. 

Tho Fourth Book contains a full collection of precedents of leases 
— agreements, both for the granting of terms, and other tilings con- 
nected Avith tho AVork — assignments — attornments — surrenders — and 
notices to quit, to pay rent and to I’cpair : it then gives pariicular 
directions as to the practical modo of proceeding to le\y a distress, 
or obtain rent where the tenant’s goods aro taken in execution : and 
concludes Avith a collection of such of tho Forms, in the actions treated 
of in tho work, as are of general utility and in constant use. 

To the whole is added a full Index, in which the analytical arrange- 
ment of tho work is recast in alphabetical order, and much enlarged, 
for the purpose of affording facility of reference. 


The above Introduction, which lean first printed with Mr, Ilarrisotis 
First Edition, is only partially applicable to the present Edition 
of this Work, As has been already e.rplaiucd in the Preface to 
the Eleventh Edition, the matters treated of in the former “ Third 
Book'' are rearranyed, and the division into books is discontinued , — 
J. L. 
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Gitt'ard’s Reports. 

Ch. Cas 
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Smith, L. 0. . . 
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Starkie. 
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Turn, k Russ. . . 

Turner A Russell. 
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Vaughan. 
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Vern 
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Hac. & 0 

Macnaghtcu & Gordon. 
fMacqueen’s House of Lords 
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Macq. H. L. C. 
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( Cases (Scotch Appeals). 

V. & B 
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Hadd 

Maddock. 

Vin. Abr 

Viuer’s Abridgment. 

M. & G 

Manning & Granger. 

W. R. 

Weekly Reporter. 

M. & P 

Moore & Payne. 

Wightw 

Wightwick. 

M. & R 

Manning & Hyland. 

Wilk. Replev. . , 

Wilkinson on Replevin. 

M. & S 

Maule & Selwyn. 

Meeson & Wclsby. 
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Wilmot’s Notes. 

M. & W 
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Wilson. 

Marsh 

Marshall. 

Wms. Saund. . . 

( Saunders’sReports, with Notes 
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[ by Serjeant Williama, Ao. 
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Modem Reports. 
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Telvorton. 

Mood 

Moody. 

You 

Younge. 

Moo. & M 

Moody & Malkin. 

Y. A 0 

Younge A CoUyer, Exoh. 

Moo. & R 

Moody k Robinson. 

Y. AO. 0. 0... 

Do. — Chancery. 

Moor 

> Moo 

Sir F. Moor’s Reports (1662). 

■J. B. Moore (1816-1827). 

Y. A J 

Younge A Jervis. 



ADDENDA ET COEEIGENDA. 


At page 241, insert, ** In an action by the lessee against the assignee of a lease 
for breach of a covenant in the deed of assignment to keep the demised 
premises in repair, it has been held that the lessee, in the absence of 
actual loss, could only recover nominal damages, although the lessor had 
commenced an action against him for breach of the covenant in the lease. 
Beattie v. Quirey, 10 Ir. R., G. L. 516.” 

At page 245, note (c), add, **But see Porter v. Brew, 5 C. P. D. 143, and the 
cases there cited.” 

Pago 254, Peed v. Harvey is also rejHDrted 5 Q. B. D. 184. 

At page 426, note (7), dele reference to Jones v. Bright, 5 Bing. 533. 

Page 654, Budd v. Marshall is also reported 5 C. P. D. 481 . 

At page 665, note («)> ^dd, **Sec also Manchester Bonded IParehouse Co. v. Carr, 
6 C. r. D. 507.” 

At page 614, insert, ** In Porter v. Brew, 5 C. P. D. 143, an underlease of 
a nursery -ground contained an express covenant by the underlessce to 
deliver up all landlord's fixtures at the end of the term. It was held that 
a representation by the grantors of the underlease that the underlessce 
should bo at liberty, without hindrance from any one, to remove trade 
fixtures during the term, could not bo implied.” 

At page 023, add, ” A policy of fire insurance is a contract of indemnity, and 
upon payment of the amount of loss the insurer is entitled to be put into 
the place of the assured. If, therefore, a landlord insure against a loss 
(such as by explosion covered by a covenant of the tenant to repair con- 
taining an exception for fire only), and the demised premises being 
damaged by gas, the tenant reinstates them in pursuance of his covenant, 
the insurers can recover the insurance money back from the landlord. 
Barren v. Tibbits, 5 G. P. D. 560.” 

At page 628, note (0i (^dd, ” Ttrloar ▼. Bigge was followed with approval by 
Hall, V.-G., in Sear v. House Propertyand Investment Society , 43 L. T. 631.” 

At page 661, note (0), add, **For instance of the covenant being held not broken 
by the bursting of a water-pipe, see Anderson v. Oppenheitner, 6 Q. B. D. 
602.— G. A.” 
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HISTORICAL OUTLINE, WITH ABSTRACT OF 
LEADING PROPOSITIONS. 

— 

It is proposed in this Chapter to set out in a concise and readable 
form the leading propositions of the law of England affecting the 
relation of landlord and tenant ; hut it may perhaps be well to begin 
with a very brief historical sketch of the statute law. We may omit 
some early statutes, chiefly concerned with the landlord’s peculiar 
remedy for recovery of rent by distress («), and proceed at once to 
32 Hen. 8, o. 34. Most of the statutes which will call for notice, and 
indeed most of the numerous statutes which have from time to time 
dealt specifically with the subject, are still unrepealed. 

By 32 Hen. 8, c. 34, it is provided that grantees of reversions may 32 Hen. s, 
take advantage of conditions and covenants in leases, and by another “• 
act of oven date, 32 Hen. 8, c. 37, that executors may sue or distrain 
for rent due to their testator in his lifetime. 

The statute 1 & 2 Fh. & M. c. 12, enacts that cattle seized for l&2Ph.&M. 
rent may not bo driven out of the hundred where they are taken, 
except to a pound overt within the same shire not above three miles 
distant. 

The effect of the Statute of Frauds was to enact that leases for 29 Car. 2, 
more than three years, and all agreements for leases, however short, •' 
must be in writing. 

It was not imtil 1689 that distress ceased to be merely a pledge in 2 W. & M. 
the hands of the landlord. An act passed in that year provides that ‘ ' **■ 
goods distrained for rent may be sold unless the tenant shall within 
five days “replevy” them, that is, proceed in due course of law, and 
in the peculiar manner appropriate to such procedure, to prove that 
the seizure was wrongful. 

At common law an assignment of a reversion was not good against * Aim. 0 . 16 . 
a tenant unless the tenant “ attorned to” or recognized his new land- 
lord. An act of Anne did away with the necessity for attornment, 
but provides that the new landlord cannot take advantage of non- 
payment of rent, without having given notice of the assignment of 
the reversion to the tenant. 

Another act of Anne, 8 Ann. 0 . 14, is of great importonoe. It 8 Ann. 0 . u. 
provides that no goods may be token in execution without the exeou- 


(a) 61 K«n. 8, stat. i ; 62 Hen. 3, Btat. 4 ; 3 Edv. 1, 0 . 16 ; 3 Edw. 1, c. 17. 
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4 Geo. 2 , 
0. 28. 


11 Geo. 2, 
c. 19. 


56 Geo. 3) 
c. 60. 


57 Geo. 3, 
0. 93. 


1 G^o. 4, 

c. 87. 


tion creditor paying the landlord up to one year’s arrearB of rent ; and 
that a distress may be made at any time within six months after the 
termination of a lease. A fm’thor provision of the same statute— that 
landlords might follow goods fraudulently removed to avoid a distress 
— was not long afterwards Bupcrscdecl by a more extensive provision 
to the same effect. 

In the reign of George the Second it was enacted that tenants 
holding over after a landlord’s notice might be sued for double the 
yearly value of the premises, and in order to remedy inconveniences 
happening “ by reason of the many niceties that attend the re-entries 
at common law,” that landlords entitled by law to re-enter might 
re-enter in case of half year’s rent being in arrear and no suflBcient 
distress being found on tlie premises, the statute providing at the same 
time that on the tenant paying all arrears of rent the proceedings 
should cease. These latter provisions were superseded by enactments 
to the same effect in the Common Law Procedure Act of 1852. 

The statute 11 Geo. 2, c. 19, is a long and important one. It 
extends to thirty the five days which were allowed by the statute 
of Anne for following goods fraudulently removed to avoid distress, 
confers upon the landlord power to break open places of concealment 
anywhere, and visits with heavy penalties persons in collusion with 
the tenant. It benefits both landlord and tenant alike by allowing 
a distress to be impounded on the demised premises. It provides for 
the recovery by a landlord of compeiiFation for “ use and occupation,” 
although the contract of tenancy be written, so long as it is not 
by deed — thus obviating the nonsuits which might otherwise arise. 
It allow’s landlords to recover deserted j>rcmise8 before justices of the 
peace in eases wliere one year’s rent is in arrear and no sufiicient 
distress is found on tlic premises, and to recover double rent from 
tenants holding over after their own notice to quit. This also is the 
first statute whicli provides for “apportionment” of rent in the case 
of a landlord, being himself tenant for life, dying between tw'o rent 
days ; the rule of tlie common law liaving been that in such a case 
the executors of the landlord could recover nothing. 

The act 56 Geo. 3, c. 50, provides that sheriffs may not carry off 
straw or other agricultural produce in cases wliere the tenant has 
covenanted with the landlord to consume such produce on his farm ; 
and the act 57 Geo. 3, c. 93, fixes a limit to the expenses of a distress 
where the sum due does not exceed 20/. 

By 1 Geo. 4, c. 87, it was first enacted that tenants holding under 
a contract in writing, and wrongfully holding over, might be compelled 
ill a summary way to give security for the costs of an ejectment and 
might bo ejected. This provision was superseded by a very similar 
one of the Common Law Procedure Act, 1852. 
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By 1 & 2 Viet. 0. 74, provision is made for the recovery before i & 2 Viet, 
justices of the peace of small premises wrongfully held over ; the 
statute applying only to tenancies at will, or for not more than seven 
years, or at a rent of not more than 20/. a year. 

In 1845 it was enacted, in effect, that leases for more than three 
years must be by deed, and a concise statutory form of lease was pro- 
vided. In this form, the proviso for re-entry applies to breaches of 
covenant generally. 

Although it had been laid down in H/tces v. Matce, in 1803, that 
the exceptions gradually introduced into the doctrine of irremovability 
of fixtures did not extend to agriculture, it was not till 1851 that the 
agricultural tenant obtained relief. An act passed in that year gives 14 & 15 Viet, 
to this class of tenant the right of removing fixtures erected with the 
written consent of the landlord, this right being subject to an option 
of purchase by the landlord. The same statute provides for the pro- 
longation till the end of the current year of the term of a tenant 
determined by the death of a landlord who was liimself only a tenant 
for life, the prolongation being given in lieu of the common law right 
to the growing crops and other emblements.” 

The Common Law Procedure Act, 1852, re-enacted in substance 15 & 16 Viet, 
the provisions of 4 Geo. 2, c. 28, and 1 Geo. 4, c. 87, as to recovery 
of premises in cose of non-payment of rent and in case of holding over. 

The County Courts had not originally jurisdiction in ejectment, but 

the County Court Act, 1850, adopts with little variation the provisions 19 & 20 Viet. 

of the Common Law Procedure Act above referred to. 

The act 22 & 23 Viet. c. 35 ])rovide8 for the relief of a tenant 22 & 23 Viet, 
against forfeiture for non-insurance, for the relief of the executors of 
a, tenant, having assets, against certain personal liabilities, and for 
the preservation of the right of re-entry in case of a severance of the 
reversion. The act 23 & 24 Viet. c. 38 enacts that one waiver of a 
breach of covenant shall not operate as a general waiver. 

In 1870 a comprehensive ^‘Apportionment Act” was passed, pro- 33 & 34 Viet. 
Tiding for the apportionment of rent between the heirs and executors 
of a landlord ; but occasion was not taken to repeal the many previous 
acts in pari mafend or any of them. 

In 1871 the goods of lodgers, which at common law are liable to be 34 & 35 Viot. 
seized for rent due to a superior landlord, were first rendered exempt \ 
from such distress, and a similar protection was extended in 1872 to o. 60, s. i. 
railway rolling stock. 

The Agricultural Holdings Act, 1875, which applies where applic- 38 & 30 Viet, 
able unless it is excluded in writing by the landlord or tenant, extends 
the notice to quit, which is requisite in the case of a tenancy from 
year to year, from six months to twelve ; gives agricultural tenants 
a primd fade property in fixtures ; and allows such tenants com- 

L.T. e 
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pensation for certain improvements theroin specified. The statute is 
applicable only to such holdings of two acres or more, os ore either 
wholly agricultural or wholly pastoral. Statistics show that the 
operation of the statute has been excluded by landlords in the vast 
majority of cases, and that from a variety of causes it is unpopular 
with the vast majority of agricultural tenants. 

40 & 41 Vilt. It would not bo worth while to notice the Settled Estates Act, 1877, 
■ * were it not that, in sect. 46, it limits the application of the proviso for 
re-entry to cases of non-payment of rent, whereas both the correspond- 
ing section of the Settled Estates Act, 1856, and (as wo have seen) the 
form provided by the Legislature in 1846 hod applied such proviso to 
the breach of covenants generally. 

^43 & 44 Viet. The Ground Game Act, 1880, for the first time in the histoiy of 
®' the subject, interferes with the liberty which landlord and tenant have 

at common law to make what contracts they please. Where the con- 
tract of tenancy was silent, game was always the property of the 
tenant by virtue of his property in the land. Landlords, however, 
have for a long time been in the habit of “ reserving ” the game to 
themselves by special stipulation, and where this is the cose the tenant 
is pimishable upon summary conviction, iindcr the act 1 «Sc 2 Will. 4, 
0 . 31, for taking the game. With re.spect to hares and rabbits, the 
Ground Game Act, although it does not interfere with exkiing learn, 
provides that such reservations shall in future only have the effect of 
giving the landlord a “ concurrent right ” with the tenant to kill and 
take them. This act affords another example of the undeniable truth 
that the course of modem legislation runs in favour of the tenant. 

These then, very briefly, are the principal English [b) statutes 
affecting the relation of landlord and tenant. A short abstract of 
the leading propositions of the law of the subject is now submitted. 

Definitions. 

Landlord and The relation of landlord and tenant is created by the landlord 
Tenant. allowing the tenant to enjoy the landlord’s house or land for a con- 
sideration termed rent, recoverable by distress. 


[b) But few of the English statutes re- 
late also to Scotland or Ireland. The 
following exceptions The Emble- 
ments Act, 1861 (14 & 15 Viet. c. 26), and 
tho Lodgers’ Goods Protection Act, 1871 
(34 & 36 Viet. c. 79), relate to Ireland, 
while the Apportionment Act, 1870 (33 & 
34 Viet. c. 36), and the Railway Ro^ng 
Stock Protection Act, 1872 (36 k 36 Viet, 
c. 60), relate both to Ireland and Scotland. 
lliG Scokh common law of the subject is 
widely different fiom the Euji^lish, and 
tho Scotch statutes which specifically re- 
late to tho subject are Tory few. See 
Hunter’s Landlord and Tenant. The 


Irish common law on tho other hand is 
identical with the English, and tho Irish 
statutes very numerous. The principal 
Irish statutes are 14 k 16 Viet. c. 67 
(remedy by tenant distrained on by 
superior after paying rent to immediate 
landlord) ; 23 & 24 Viot. c. 164 (summary 
ejeotment, prolongation of term in lieu of 
emblements, distress for one year’s rent 
only) ; 33 & 34 Viet. c. 46 (legality of 
tenant right). The last is call^ *‘The 
Landlord and Tenant (Ireland) Act, 
1870.” Furlong’s Landlord and 
Tenant. 



DISABILITIES OF LANDLORD OR TENANT. 


Ixvii 


Eeversion is tho interest remaining in the landlord, who is therefore neToraion. 
frequently termed the reversioner. 

A man is a tenant for years where the landlord lets lands or tene- Teuant for 
ments to him for a term of certain years, agreed upon between the 
landlord and the tenant, and the tenant enters by force of the lease. 

A tenant from year to year is one who by a contract of tenancy, Teoant from 
implied from entiy and the payment of rent with reference to a yearly to l ear. 
tenancy, is entitled to half (c) a year’s notice to quit, expiring at that 
period of the year at which his tenancy commenced. 

Soo Doe V. CoaUSy 7 T. R. 80, and p. 308, 

•f 

A tenancy at will takes place where tho letting is for no certain term, Tenant at 
but is to continue for tho joint Avill of both parties, and no longer. 

A tenant by sufferance is one who comes in by right and holds over Tenant by 
without right, as if a tenant for the life of another continue to hold 
after tho death of him for whose life ho entered. 

See Smith, L. & T. 13, 10, 31. 

Any contract of tenancy is a lease, but the expression “ lease” is Lease, 
commonly restricted to a contract of tenancy for years or lives by deed. 


Disabilities of Landlords. 

Infants, lunatics, o\vnerB of settled estates and other persons under Settled 
disability become landlords under certain statutory restrictions, tho 
principal restriction being that owmers for life may hind remainder- 
men by leases for 21 years and no longer, and that those who represent 
landlords under disability make leases under tho supervision of the 
Chancery Division of tlie High Court of Justice. 

Settled Estates Act, 1877, ss. 4, 40, pp. 4, 31, posL 


Ecclesiastical corporations may, with tho consent of tho Ecclesi- Ecclesiastical 
astical Commissioners, grant building leases for not more than 99 
yooi’s. Parsons may lease glebe for not more than 14 years (or 20 
years, if the tenant covenant for improvements),^ with the consent 
of bishop and patron. 

5 & G Viet. c. 27, p. 23, poet; 21 & 22 Viet. c. 57, s. 2, p. 22, imt. 


Municipal corporations may not lease lands for more than 31 years Municipal 
without tho consent of the Treasury, Corporations. 

5 & 6 Will. 4, c. 76, p. 15, poet. 


Disabilities of Tenants, 

Spiritual persons may not take leases of more than 80 acres of land Spiritual 
without the consent in writing of the bishop of the diocese. ersona. 

1 & 2 Viet. c. 106, s. 28, p. 62, poet, 

(tf) If the Agricultural Holdings Act applies (wo Ixxv, poet), the notice is a year’s 
notice. 

o2 
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Charity 

Trustees. 


Infants. 


Specific Per- 
formance, 


Tenancy from 
Tear to Year. 


Stamp. 


Title of 
Landlord. 


Mode of 
making. 


Entry under 
void. 


Custom of 
Country. 


Tnisteos for charitablo uses can only toko leases by deed made 
12 months before tbe death of the landlord. 

Mortmain Acts, p. 63, jioit. 

A lease to an infant is not void, but only voidable, on bis coming 
of age. 

SatjUi V. Dijnekijy 3 M. & S. 477, and p. 64, post. 


, Agreement for Lease. 

An agreement for a lease must be in writing and signed, to be sued 
upon as such ; but ho who enters and pays, or agrees to pay rent 
under on oral agreement for a lease, or otherwise partly performs tbe 
agreement, may obtain a decree for a lease. 

Stat. Frauds, s. 4, p. 79, post; Nunn v. Fabian, L. E., 1 Ch. 33, p. 94, 
post 

He who enters and pays, or agrees to pay, rent under an agree- 
ment for a lease is tenant from year to year, upon such terms of the 
agreement as are consistent with a yearly tenancy ! and most of the 
terms of an ordinary agreement for a lease, e, g. an agreement to 
paint every seventh year, are consistent ^vith such a tenancy. 

Doe V. Ametjy 12 A. & E. 470; Martin v. Smithy L. E., 9 Ex. 203, 
p. 206, poet 

The stamp upon an agreement for a lease not exceeding 35 years 
is the same as the stamp upon a lease, and the stamp upon a lease 
made in conformity with an agreement duly stamped is sixpence. 

Stamp Act, 1870, s. 90, and p. 886, poet 

Under an agreement for a lease for years, the intended tenant may 
not call for the title to the freehold. 

Vendor and Purchaser Act, 1874, s, 2, p. 2, poet 

Lease. 

A lease for three years or less may bo written or oral, hut a lease 
for more than three years must be by deed, otherwise it is void. 

Stat. Frauds, s. 1 ; 8 & 9 Viet. c. 106, s. 3, p. 118, poet 

He who enters and pays, or agrees to. pay, rent under a void lease, 
is tenant from year to year upon such terms of the void lease as are 
consistent with a yearly tenancy. 

Doe V. Belly 2 Sm. L. C. 96, and p. 206, poet 

The custom of the country is incorporated in every lease unless 
expressly excluded. 

WiggleewoTth v. Daltieon, 1 Sm. L. 0. 698, and p. 725, post. 
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The ordinary rule is, that where the lease and the counterpart DiBcrepancy 
differ, the lease prevails, but this rule does not apply where there is count^ar^ 
an evident mistake in the lease. 

liurcheUy, Clarke L. E., 2 C. P. D. 88, and p. 120, post 

Implied Contracts of Landlord. 

The landlord impliedly contracts with the tenant to give him Quiet Enjoy- 
possession, and guarantees the tenant against eviction by any person 
having a title paramount to that of the landlord, and againsjt the 
disturbance which would be occasioned by some pei’son enforcing a 
charge which the landlord ought to have satisfied. 

See Coe v. Claij, 5 Bing. 440 ; Bawhj v. Cartwright, 8 Ex. 913 {d), and 

p. 643, 

There is an implied contract by the landlord of a furnished house Fitness of 
that it is fit for occupation ; but with respect to an unfurnished house 
or land there is no such implied contract. 

]Vihon V. Finch Hatton, L. E., 2 Ex. D. 33G ; IIurtY» Windeor, 12M. & 

W. 08, and p. 169, imt 


Implied Contracts of Tenant. 

The tenant impliedly contracts with the landlord to pay rent, not To pay Rent, 
to commit waste cither voluntary or permissive, and to give up 
possession at the end of the tenancy. 

See 11 Goo. 2, c. 19, s. 14; Morrmn v. Chadwick, 7 C. B. 2G6; Jlender^ 
son y. Squire, L. E., 4 Q. B. 1. 

A tenant is estopped from alleging that his landlord had no title at Not to deny 
the period of the demise ; but he is not estopped from alleging that 
the title of the landlord has expired. 

Cooke V, Loxley, 5 T. E, 4 ; Delaney v. Fox, 2 0. B., N. S. 768, and p. 

200, post. 

Express Contracts of Landlord. 

The express contract of a landlord for quiet enjoyment is usually Quiet Enjoy- 
worded so as to be less than the implied one (which it excludes), and 
not to guarantee the tenant against eviction by title paramount. 

See Merrill v. Frame, 4 Taunt. 329, and p. 046, post. 

Where a landlord contracts to repair, a notice by the tenant that the Repair, 
premises need repair is an implied condition precedent to an action on 
such contract. 

Mukin V. Watkinson, L. E., 6 Ex. 25, and p. 668, ptost, 

{d) This case decides that an implied contract for quiet enjoyment arises upon an 
ord lease. 
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Insurance. 


To repair. 
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non-repair. 


Against 

Auignment. 


Not to do 
Acts without 
Licence. 


Where pay- 
able. 


Deductions. 


Apportion- 
ment in re- 
spect of 
Estate; 


In respect of 
Time. 


Express Contract of Tenant. 

The contract for rent must be performed in all events, and notwith- 
standing the destruction of the premises by fire or other cause, whether 
preventiblo or not. 

Sco Belfour v. Wesioiij 1 T. R. 310, and p. 379, poaf. 

The contract to insure is broken by a failure to insure for any time, 
however short, and the broach of such a contract is a continuing breach. 

Doe T. Shewin, 3 Oiiinp. 131, and p. 624, Doe v. Oladwin, C Q. B. 

953, and p. 025, 

Tlio contract to repair must bo performed in all events, notwith- 
standing the destruction of the premises by fire or other cause, whether 
preventiblo or not. 

Bulloch V. Dommit^ 6 T. R. 050, and p. 505, pod. 


The damages for non-repair are measured by the injury to the 
reversion. 

Mills V. East London Union^ L. R., 8 0. P. 70, and p. 573, post. 

The contract not to assign without licence is not broken by an 
assignment by operation of law. 

Slipper V. Tottenham^ «f'r. Rail, Co,, L. R., 4 Er[. 112, and p. 030, poflf. 

Where there is a contract not to assign without licence, or not to do 
any other act without licence of the landlord, such licence, if given, 
extends only to the single assignment or other act for which the licence 
is required. 

22 & 23 Yict. c. 35, s. 1, and p. 027, po8^ 

Bent. 

Rent is payable on the demised premises where there is no covenant 
to pay it ; but in tho case of a covenant, it is incumbent on the tenant 
to seek out the person to whom it is payable. 

Haldane v. Johnson, 8 Ex. G89, and p. 308, post 

The tenant may decTuct from rent any payment which he is obliged 
to moke in order to protect himself from a distress by a ground landlord. 

See Taylor v. Zamira, 6 Taunt. 524. 

Rent is apportioned in respect of estate where part of the demised 
premises changes hands, e,g, where the tenant surrenders or is evicted 
from part, or where there is a severance of the reversion. 

All rents as between the heirs and executors of tho landlord are 
considered as growing due from day to day, and are apportionable 
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ia respect of time accordingly, but the tenant may not be resorted to 
for an apportioned port. 

Apportionment Act, 1870, p. 376, j}ost 

As against an execution creditor, the landlord has a claim for Satisfaction 
1 year’s arrears of rent if the tenancy be for a year or more ; and if 
the tenancy be for less than a year, for the arrears of rent accruing Creditor, 
during 4 terms of payment. 

8 Ann. c. 14, s. 1 ; 7 & 8 Viet. c. 9G, s. C7, and p. 454, jiost 


Distress for Bent. 

A distress for rent, in the absence of express agreement, can be made 
on the demised promises only, but an agreement that a distress may bo 
made on other premises than those demised is valid. 

Banitl v. Stejmeij^ L. R., 9 Ex. 185, and p. 383, j)os/. 

A distress for rent may be made by or on behalf of the landlord Subject- 
upon all goods and animals found upon the demised premises, except 
that — 

(1) Fixtures, things in actual use, things in the custody of the 

law, things perishable, things delivered to the tenant in 
the way of his trade, animals of a wild nature, the goods of 
an ambassador, and gas-meters, are absolutely privileged 
from distress. 

8co Simpson v. llarlnpp^ 1 Sm. L. C. 439, and p. 404, post, 

(2) The goods of a lodger, and railway rolling stock not belonging 

to the tenant, are absolutely privileged from distress, upon 
the lodger or owner complying with the terms of the 
Lodgers’ Goods Protection Act, 1871, and Railway Rolling 
Stock Protection Act, 1872. 

34 & 35 Viet. c. 79, p. 414, post; 35 & 36 Viet. c. 60, p. 416, post 

(3) The tools of the tenant’s trade, and his sheep and beasts of 

the plough, are conditionally privileged from distress — 
that is, they ore privileged if tjj^re be other sufficient 
distress upon the premises, and not otherwise. 

See 61 Hen. 3, stat. 4, and p. 465, post. 

If any tenant fraudulently, and in order to avoid a distress, remove 
any goods or chattels from the demised premises, the landlord may, 
within 30 days, seize and sell them wherever found, except in the 
hands of a bond Jide purchaser for value. 

11 Geo. 2, 0 . 19, 8. 1, p. 433, post 
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A distress may be made at any time witbin 6 months after deter- 
mination of the tenancy. 

8 Ann. c. 14, s. 6, p. 421, post. 

A distress must be made within 6 years after the rent distrained 
for is duo or acknowledged in writing to be due. 

3 & 4 Will. 4, c. 27, 8. 42, p. 422, post. 


The landlord is liable for the irregular but not for the wrongful 
acts of his bailiH making the distress. 

JIasekr v. Lemoyiie, 5 C. B., N. S. 530, and p. 426, 'post. 

A distress may bo impounded on the premises where taken ; and 
when it is so impounded, any person may enter the premises in order 
to view, appraise and buy it. 

11 Geo. 2, c. 19, s. 10, and p. 442, post. 

Persons impounding animals in a pound must supply them with 
food and water, and may recover tho expense from tho owner. In 
default of supply by tho impounder, any person may supply food and 
water, and may recover the expense from the owner, or, after 7 days’ 
impounding, may pay himself by sale of the animal, rendering the 
overplus to tho owner. 

12 & 13 Tict. c. 02, s. 5; 17 & 18 Viet, c. GO, p. 439, post. 


Tho landlord may, if he pleases, retain tho distress as a pledge 
until tho rent be paid, or be proved not to have been duo by action of 
replevin. For 5 days after seizure, but no longer, the tenant has 
an absolute right to treat the distress as a pledge, and proceed to 
recover it by action of replevin. After the 6 days the tenant has 
a conditional right to replevj^, exeroiseablo at any time before an 
actual sale. 

Sec 2 W. & M. sess. 1, c. 5; Jacob v. Kiny^ o Taunt. 451. 


Unless the tenant replevy, tho landlord, at any time after 6 days 
from the seizure, majuiell the distress to satisfy the rent and expenses ; 
but he must first give notice in writing to tho tenant, and cause tho 
distress to be appraised. He is not bound to sell. 

2 W. & M. 8CS8. 1, c. 5 ; PUlpot v. Lehain^ 35 L, T. 853, and p. 460,pofl<. 

Where the distress is for not more than 20/., a scale of expenses is 
limited by statute. In other cases, there is no limit to the expenses 
except that they must bo reasonable. 

See 57 Qco. 3, c. 93, s. 1, and p. 447, post. 
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In the case of an illegal distress, e.g. where no rent is due, or Remedies for 
where goods privileged from distress are seized, the tenant may rescue 
the goods before impounding, or obtain restitution at any time before 
sale by replevin, or, at his option, he may sue for damages. If no 
rent be duo, and the distress be sold, he recovers double the. value. 

See Gilibt v. CruMiank, L. B., 8 C. F. 451, and p. 469, post ; 2 W. & M. 

Bess. 1, 0. 5, and p. 497, post. 

In the ease of an irregular distress, e, g. where the distress is sold Remedies for 
without notice, or not for the best price, the tenant may recover full 
satisfaction for the special damage sustained, and no more. 

11 Geo. 2, c. 19, s. 19; Ltuas v. Tarleton, 3 H. £ N. 116. 

In tho cose of an excessive distress, the tenant may recover such Remedy for 
damages os a jury may find to bo the value of the goods seized, less 
the rent due. He is entitled to at least nominal damages. 

See Chandler v. Dovdton, 34 L. J., Ex. 89, and p. 601, post. 


Determination of Tenancy. 

The principal modes in which a tenancy is determined are notice Mwies of 
I SA 1 j if F *1 Dctermina- 

to Burroncior End forlGituro. tion. 

A tenancy from year to year is impliedly determinable by half a Notice to quit 
year’s notice to quit, expiring at the end of some current year of tho 
tenancy. If tho Agricultural Holdings Act applies [see Ixxv, wfra], 
the notice is a year’s notice. 

The notice to quit need not bo in writing, but it must be binding 
on tho nolicor, and the noticeo must have reason to believe it so to bo. 

The notice to quit need not be delivered to the tenant personally. 

It is sufficient to deliver it to a person on the premises whoso duty 
it would be to deliver it to the tenant. 

Doe V. Griclc, 6 Esp. 196 ; Jones v. Phipps, L. R., 3 Q. B. 567 ; Tmham 
V. Nicholson, L. B., 5 11. L. 561. 


If a terminable lease be granted without saying who is to have tho Option to 
option of determining it, such option is with the tenant, and not with Tra™oy for 
the landlord. Years. 

But where a lease provides that it shall become void upon tho 
lessee breaking any of the covenants contained therein, it is at tho 
option of the lessor, not of the lessee, whether the lease shall or shall 
not be determined. 

Dann v. Spurrier, 3 B. & P. 399; Doe v. Bancka, 4 B. & A. 401. 

Eveiy express surrender must be by writing, and every express Surrender, 
surrender of a more than 3 years’ term must be by deed. 

See 8 & 9 Viot. c. 106, s. 3, p. 274, posts 
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A surrender may be implied from anything which amounts to an 
agreement by the tenant to abandon and by the landlord to resume 
the promises, e. g, by the delivery of keys, by the entering into a new 
contract of tenanoy, or by the landlord accepting a new tenant. 

See Phene v. Popplewelly 12 0. B., N. S. 334, p. 279, post. 


Forfeiture. 


Waiver of 
Forfeiture. 


A forfeiture is incurred ipso facto by broach of a condition in a 
lease, but not by a broach of covenant, unless the lease contain a 
proviso for re-entry applicable to the breach. 

If the landlord lias a right to re-enter for non-pa3rment of rent 
(but not otlierwise), ho may re-enter without formal demand of rent 
on proving that half a year’s rent is in arroar, and that no sufficient 
distress bo found on the premises. 

0. L. Act, 1852, 8. 210. 

If the landlord at any time, after notice of broach of covenant 
committed, acknowledges the continuance of the tenancy, c.g. if ho 
distrain or sue for rent due after the forfeiture, lie waives the for- 
feiture and loses his right to re-enter. 

See Ward v. Day, 5 B. & S. 364, aud p. 298, pod. 


Coutiuuiug 

Breach. 


Some covenants, r.y. the covenant to insure, are of such a nature 
tliat a breach of them is continuing, so that the effect of a waiver is 
practically nil. 

Sco Doe V. Qhidwiny 6 Q. B. 953, and p. 300, post. 


Restriction of A waiver docs not extend to any breach of covenant other than 
Sicidar which it specially relates, 

breach. 23 & 24 Viet. c. 38, s. G, p. 302, post. 


Relief against Eolief against forfeiture for non-payment of rent can be obtained 
Forfeiture. within (J months after execution executed upon payment 

of all arrears of rent and full costs. 

Sco C. L. r. Act, 1852, s. 210, p. 304, post. 

Relief against forfeiture for non-insurance may be obtained in case 
of accident, and where there has been no loss by fire, but such relief 
can be granted once only. 

22 & 23 Viet. c. 35, s. 4, p. 305, post. 


Except in the above two cases, and except in case of accident or 
surprise, the tenant cannot obtain relief against forfeiture for breach 
of any covenants whatever. 

See Hill V. Barclay^ 18 Vea. 56, and p. 302, post. 
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Eights of Parties on Determination of Tenancy. 

The tenant must deliver up complete possession of the premises, 
and is answerable for the holding over of a sub-tenant. Encroach- 
ments on a waste arafor the benefit of the landlord. 

Henderion v. Squire, L. B.., 4Q. B. 170, and p. 712, ; Whitmore v. 

Ilumjphries, L. B., 7 0. P. 1, and p. 714, post 

If a tenant for years hold over, and pays or agrees to pay rent, ho 
may become a tenant from year to year upon such terms of his lease 
as are consistent with a yearly tenancy, and it is a question for the 
jury whether ho does so or n 9 t. 

Sec Hyatt v. Griffiths, ^7 Q. B. oOd, and p. 207, post 

If a tenant for years wilfully hold over after written demand of 
possession, the landlord may sue him for damages at the rate of double 
the yearly value of the promises held over so long as held over. 

‘1 Goo. 2, c. 28, s. 1, and p. 717, post. 

If any tenant hold over after his own notice to quit, ho becomes 
bound to pay double rent so long as ho holds over, recoverable in the 
same manner as the single rent. 

11 Goo. 2, c. 19, s. 18, p. 120, post. 

Where an existing custom for the tenant of a farm to retain pos- 
session after the end of bis tenancy is proved as a fact, such tenant 
has a right to retain possession accordingly, unless ho hold under a 
contract of tenancy inconsistent with the custom. 

Wliero an existing custom for the outgoing tenant of a farm to bo 
paid compensation for improvements is proved as a fact, suck tenant 
has a right to compensation in accordance with such custom unless he 
hold under a contract of tenancy inconsistent tlicrcwith. Valuations 
between an outgoing and incoming tenant arc a matter of convenience 
only, and if there bo no incoming tenant, the landlord is liable to 
the outgoing tenant under the custom. 

Seoi''avi'e/?v. Gushoiu, 7 Ex. 273, and p. 725, post. 

If the tenant of a farm of two acres or more hold under a contract 
of tenancy which began on or after the 15th of February, 1876, then, 
unless the landlord and the tenant shall have agreed in WTiting that 
the Agricultural Holdings Act shall not apply to the contract of 
tenancy, the tenant is entitled to compensation for drainage, marling, 
application of purchased manure, and other improvements specified 
in that act, on the scales specified in that act. 

If the tenancy bo from year to year or at will, and was current on 
the 14th February, 1870, the tenant is entitled to sucli compensation, 
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unless some day before the 14th April, 1876, either the landlord or 
the tenant excluded the operation of the act by a notice in writing, 
not afterwards revoked in writing. 

The tenant may claim compensation under the custom of the 
country, as well as under the act, but not in‘ respect of the same 
improvement. 

Prolongation Tlie tenant of a faim at rack rent, in any case where the tenancy 
Lan^d hSf determines by the cesser of the estate of a landlord entitled for his 
life, or for other uncertain interest, may continue to hold the farm 
till the end of the then current year of the tenancy. 

Agricultural Ilolclings Act, 1875, p. 751, 14 & 15 Viet. c. 25, 

8. 1, and p. 722,2)03L 

The primaiy rule is that all things attached by the tenant to the 
demised premises become the property of the landlord, and are not 
removable by the tenant at any time or under any circumstances ; but 
the exceptions to this nile abrogate it in respect to trade fixtures, 
domestic fixtures and agricultural fixtures in a varying degree. 

Trade fixtui'es, e, g,^ engines for working collieries, and conserva- 
tories, and domestic fixtures, e, g,, ornamental chimney-pieces, but not 
conservatories, may be removed by the tenant during the tenancy, 
provided tliat tlie removal can bo effected without doing substantial 
injuiy to the freehold. 

8ee Lawton v. LmrUm^ 3 Aik. 13, and p. 599, imt; BueJdand v. Batter^ 
field, 2 ll. & B. 54, and p. 002, jmt. 


uncertain 

Interest. 


'Tixtures. 


Trade 

Fixtures.- 

Bomestio 

Fixtures. 


Agricultural Agricultural fixtures erected by the tenant with the written consent 

Fixtures. landlord becomo the property of the tenant, and removable by 

the tenant if the tenant shall have given one month’s notice in 
waiting of his intention to remove, and the landlord shall not have 
exercised an option to purchase them. 

14 & 15 Viet. c. 25, 8. 3, and p. 606, po9t. 

If the Agricultural Holdings Act applies (see Ixxv, stipra)^ the 
landlord has an option of purchase, but his consent to the erection of 
the fixtures is not, except in the case of steam engines, a condition 
precedent to the tenant having the property in the fixtures. 

Agiicultural Holdings Act, 1875, b. 53, andp. 006, 

Except as mentioned in the above two paragraphs, agricultural 
fixtures are irremovable. 

See Elwea v. Mawe, 2 Sm. L. 0. 1G2, and p. 605, post 


Romovsl of The right to remove fixtures can he exercised only during the term 

Fixtures. during such period as the tenant holds over with the consent of 

the landlord. 

See Lgde y. Rusedl, 1 B. d: Ad. 334, and p. 618, post 



ASSIGNMENT, BANKRUPTCY, DEATH. 
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Assignment. 

Every contract for assignment must be in writing, and every as- Mode of 
signment must be by deed. Assignmont. 

Stat. Frauds, s. 4 ; 8 & 9 Viet. c. 106. 

The assignee may sue or be sued upon all covenants which concern What Covc- 
the premises demised, c. //., on a covenant to repair, whether the 
assignor may have covenanted for his assigns or not. 

See Spencer's case^ 1 Sm. L. C. 60, and p. 149, post. 

Assignment of Reversion. 

Before suing for rent tlio^ssignee of the reversion must give notice Notice to 
to the tenant of the assignment to him, but he may avail himself of 
a condition for re-entry on breach of covenants other than the 
covenant to pay rent without any such notice. 

4 Ann. c. 16, s. 10 ; ScalMc v. Jlarston, L. E., 1 0. P. Div. 106. 

Both the assignee of part of the reversion in the premises and the Assignment 
assignee of the reversion of part of the premises may sue and be sued Reversion, 
on the covenants in respect of the part assigned or apportioned to 
him. 

Sco Stevenson v. Lamhari\ 2 East, 375 ; 22 & 23 Viet. c. 35, s. 3. 

Assignment of Term. 

Every tenant, except a tenant by sufferance, may assign or sublet Right to 
unless expressly restrained by the contract of tenancy from doing so. 

Sec Church v. Brown, 15 Ves. 258. 

A sublease for the whole term, or for a period beyond it, is an Sublease, 
assignment, and puts the subtenant in the place of the tenant. 

See Beardman v. Wilson, L. E., 4 0. P. 57, and p. 244, post, 

A lessee assigning remains liable on his covenants, but an assignee Liability of 
may assign over to a pauper. By such assignment the assignee frees 
himself from all liability to the lessor, but his liability to the assignor 
continues. 

Soo Thurshy v. Plant, 1 Wms. Saund. 241 ; Taylor v. Shum, 1 B. & P. 21. 

Upon the bankruptcy of the tenant the tenant’s estate in the pro- Bankruptcy, 
mises is assigned by law to his trustees in bankruptcy, who may 
either disclaim or take to that estate. 

If any person interested requires the trustees to decide whether 
they will disclaim or not, and they do not decide within 28 days, 
the option to disclaim is gone, and the tenant’s estate is absolutely 
vested in them with its burdens and benefits. 
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AUSTRACT OF LEADING PROPOSITIONS. 


SuLjcct to such requisition, the right of disclaimer is absolute, and 
may be exercised at any time. 

Bankniptcy Act, 1809, ss. 24, 25; Re Bneezum^ L. K,, 3 Ch. D. 463; 
p. 253, poijf. 

The covenant not to assign without licence is not broken by an 
assignment by bankruptcy, but a proviso for re-entry on the tenant’s 
bankruptcy is good. 

Doc V. Dtvavy 3 M. & S. 353 ; Roe v. OalllerSy 2 T. 11. 133. 

Death. The tenant’s estate is personal property, and passes to his personal 

representatives. In Scotland the tenant’s interest passes to his heirs. 

An executor cannot waive a term, aliioiigh it be worth nothing ; 
he must either renounce the executorship in tot6 or not at all. 

Riihmj V. BtevenSy 4 B. & Ad. 244. 

Personal Personal representatives are personally liable for rent only up to 

ExecutOT.^^ the value of the premises. 

Personal representatives having satisfied all existing liabilities on 
a lease, and having set apart a sufficient sum to answer any future 
liquidated liability, may assign the lease to a purchaser and distri- 
bute assets. Thereupon the personal liability of the personal repre- 
sentatives is extinguished, but the landlord may follow the assets in 
the hands of the beneficiaries. 

22 & 23 Yict. c. 35, s. 27, 207, i>ost. 

In eases to which the above two paragraphs are not applicable, 
the personal representatives of a tenant arc personally liable upon 
his covenants. 

Sco Treirieere v. Morrmtij 1 B. N. C. 56, ji. 267, 

Becovery of Premises by Landlord. 

Special Pro- If a tenant for years or from year to year who holds under a written 
T^nt unte contract refuse to give up possession at the end of his term, after 
tract holS^' demand in WTiting, the landlord may compel the tenant to find bail 
over. for the costs of an action, and, in default of bail, sign judgment for 

recovery of possession. If a trial is had, and a verdict pass for the 
landlord, execution may not be stayed unless the tenant find security 
not to commit waste. 

C. L. P. Act, 1852, ss. 213, 215, pp. 701, 766, poet 

The special procedure applies only where the tenancy is in writing, 
and for Hot less than a year ; the landlord may proceed by ordinary 
action if he prefers it. 

C. L. P. Act, B. 218, p. 768, poet 


Ordinary 

Action. 



RKCOVERT OF PREMISES BY LANDLORD. Ixxix 

The landlord recovers by the verdict of the jury mesne profits from McsneProfits. 
the date of the determination of the tenant’s interest down to the date 
of the verdict. 

0. L. P. Act, s. 214, p. 780, poaf. 


If neither the value nor the rent of the premises exceed 50/. a year, Action in 
and tho tenant refuse to deliver up possession at the end of the 
tenancy, tho landlord may sue tho tenant or person holding tlirough 
him in the County Court of tho district in which the premises lie; and 
the judge of such County Court may, on proof of the landlord’s title 
and other matters, order possession to be given up to the landlord. 

County Court Act, 18d#^ s. 50, p. 782, poaL 


If neither tlio value nor tho rent of tho premises exceed 50/. a year, Action in 
and tho rent bo in arrear for one half-year, and the landlord be ^^eroRent^ 
entitled to re-enter for non-payment of rent, tho landlord of any Arrear. 
premises may, witliout any formal demand for re-entry, sue tho 
tenant in tho County Court of the district where tho premises lie. 

Thereupon, unless the tenant in 5 days pay tho rent, on proof of no 
suflicient distress being found on tho premises and other matters, tho 
judgo of such County Court will order possession to bo given up to 
the landlord in not less than 4 weeks, unless tho rent and costs bo 
sooner paid. 

County Court Act, 1856, s. 52, p. 788, jmt. 


If neither the value nor the rent of tho premises exceed 20/. a year. Action in 
the landlord may, upon any causo of forfeiture wdiat soever, eject tho b oidma^ 
tenant by action brought in the County Court of the district where 
the* premises lie. But if the causes of action be either non-payment 
of rent or holding over, tho landlord must follow the special pro- 
cedure provided for such causes of action. 

County Court Act, 1867, s. 11, p. 796; County Court Rulo, 1875, 

• p. 796, 2^ost. 


If the tenant occupy at will or for a term of not more than 7 years, Rcdorery 
or at a rent of not more than 20 /. a year, and refuse to quit at tho end of 

of tho tenancy, the landlord may summon the tenant before two justices Promises held 
of the peace, who, upon proof of tho landlord’s claim and other matters, 
may issue a warrant to tho constables of the district commanding them 
to give possession within a period not less than 21 Ror more than 30 
days from the date of the warrant. But the execution of the w^arrant 
may be stayed if the tenant will become bound with sureties to sue 
the landlord for trespass. 

1 & 2 Yict. c. 74, p. 801, post 



ABSTRACT OF LEADING PROPOSITIONS. 


Recovery be- 
fore Junticos 
of deserted 
Piemisos. 


If a tenant at rack rent, or at a rent of threo-fourtlis of the yearly 
value o^^&demised promises, be in arroar for one half-year’s rent, and 
desexti^deosai^ premises, and leave no sufficient distress thereon, two 
or>aBayffilioe85l^^ peace may view the premises at the request of the 
tnd aOiz thereon a notice stating what day, at the distance 
jtdeast, thiy will return to take a second view. If upon 
sUoh'B^nd view itbq /tenant do not pay the rent, or if there be no 
sufficie]^t distress upon the premises, the justices may put the landlord 
into po«Bi^^lfid>^»nd the contract of tenancy becomes void. 

11 Oeo. 2, c. 19, s. 16; 57 Geo. 3, c. 52, and p. 807, pwL 


Criminal Law^ 

'Lettinpr If a person let any house or room in which any person has been 

Hou^^ suffering from an infectious disorder, without having such house or 
room disinfected, he is liable to a penalty of 20/., and if ho falsely 
answer any question of an intending tenant ns to an infected person 
being, or having been ^vithin 6 months, on the promises, he is liable 
to a penalty of 20/., or a month’s imprisonment with hard labour. 

Public Ilfalth Act, lb75, ss. 128, 129, and p. 812, posf. 

Larceny by Any tenant stealing any fixture is guilty of felony, and is liable to 
Tenant. years’ imprisonment, with whipping, if a male ; and, if the value 

of the fixture exceed 5/., to penal serxitude for 7 years. 

24 & 25 Vict. c. 9G, s. 74, and p. 812, posL 

Demolition by Any tenant unlawfully demolishing any building demised to him. 
Tenant. Severing any fixture from the freoliold, is guilty of a misdemeanor. 

24 & 25 Vict. c. 97, s. 13, and p. 813, post. 


Larceny by 
Tenant. 
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Sect. 1. — Gencmlhj. 

All persons who are not under any legal disability may grant 
leases for such torms as are not inconsistent with the nature and 
quantity of the estates wliich they have : but if a lease be made for 
a longer term than the estate of the lessor will warrant, it will 
generally operate as a valid demise during so much of the term as 
ho has power to grant. Thus, if a tenant for life demise by deed for 
a long term (say ninety-nine years), it will operate as a valid lease 
during his life («). 


L.T. 


If/ 


(rt) liragu v. Brownlow & G. 22. 
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Chap. I. — By aviiom Terms granted. 


Ch. I. Sect. i. If a person, having no estate whatever in the land, demise it hy 
deed to another, who enters and totes possession under or by virtue 

^ of such demise, the laAv will not allow the latter to deny the title of ^ 

bjEs- person from whom he has accepted the demise, and a tenancy hy 
estoppel and also a reversion in fee hy estoppel will he thereby 
created {h ) ; hut of course such demise will he inoperative os against 
the real owner, except so far as it may increase the difficulty of 
proving his title and right to the possession of the land. 

Personhaving At One time it was necessary that the party granting the lease, who 
is called the lessor, should ho in possession of the lands intended to 
demise. to loosed or in receipt of the rents and profits thereof ; for if he had 
a mere right of entry, ho could not grant it to another (c). But 
hy 8 & 9 Viet. c. 106, s. 0, not only contingent, executory and future 
interests, and possibilities coupled Avith an interest, hut also “ a right 
of entry whether immediate or future, and Avhether vested or eon- 
tingent, into or upon any tenements or hereditaments in England of 
any tenure, may he disposed of hy deed.” This enactment does not 
relate to a right to ro-possoss or re-enter for a condition broken, hut 
only to an original right where there has been a disseisin, or Avhero 
the party has a right to recover lands, and his right of entry and 
nothing hut that remains {d). 

Lessor’s Title. A lease is, both in bontemplation of law and in fact, a eonmjunce 
of the demised premises for the term therein mentioned, subject to the 
rent, covenants and conditions. It usually contains a very qualified 
and restricted covenant for quiet enjoyment, such as any person may 
safely enter into who never had title to the demised premises (c). 
By the Vendor and Purchaser Act, 1874 (37 & 38 Viet. o. 78), s. 2, 
it is enacted that “under a contract to grant or assign a tern of 
years, whether derived or to ho derived out of a freehold or leasehold 
estate, the intended lessee or assign shall not he entitled to call for 
the title to the freehold hut this is “ subject to any stipulation to 
the contraiy in the contract.” 


Sect. 2. — By Tenants in Fee. 

Tenants in fee may make leases without limit or restraint, for any 
number of lives or years, and upon such terms and conditions os they 
may think fit (/). A lease of lands of which the lessor was seised in 
fee, and of other lands of which he was seised for life (with power of 

{b) Sturgeon v. Wingfield^ 16 M. (<0 Eunty^Biehopy 8 Exoh. 676, 680; 

224 ; CuthberUon t. Irving^ 4 H. & N. 742; 22 L. J., Ex. 337 ; Hunt v. Bemnant^ 9 

6 Id. 136 ; Doe ^.Marriott v. Edwards^ 6 Exch. 636 ; 23 L. J., Ex. 136 ; Befxneti y. 
B. k Adol. 1065 ; Colo Ejec. 217. Hen'ing^ 3 0. B., N. S. 370. 

((?) 32 Hen. 8, o. 0, bb. 2, 4; Doe d. ie) See post. C^p. XYIL, Sect. 8(b). 
Willxme y. Evane^ 1 C. B. 717. if) Com, Dig. Eetatee by Grant (G. 2). 



Sect, 3.— Lease ey Tenants in Tait^ 
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leasing) at one entire rent, but which was not well executed according Cn. I. Skoy. 2. 

to the power, was held to be good after the death of the lessor for the 

lands held by him in fee, though not for the other lands (j^). fm , 


Sect. 3. — By Tenants in Tail, 

By the common law a tenant in tail could make no lease which At Oommou 
would bind his issue in tail, or remaindermen, or the reversioner. 

By the Act for the Abolition of Fines and Eccovcries (3 & 4 Will. 4, Under the 
c. 74), s. 15, “every actual tenant in tad’^ [i. o. every tenant of an ^^veries 
estate tad which shall not have been barred], “ whether in possession, 
remainder, contingency or otherwise, shall have/«W jjo/fcr to disjyose of, ’ 
for an estate in fee simple absolute, or for any less estate y the lands 
entaded,” as against the issue in tail, and all persons whose estates 
are to take effect after the determination or in defeasance of the estate 
tad. But by sect. 21, this power is not given to expectant heirs or 
issue in tail. 

A lease for any number of years, or for a life or lives, is a “disposi- A Loaso is a 
tion’’ pro tnnto within the meaning of the above act. But by sect. 34, if ' 

there bo a protector of the settlement, his consent is necessary to make 
the lease valid, not as against the issue in tail, but as against persons 
whose estates are to take effect after the determination or in defeasance 
of the estate tail ; and if the tenant in tad making the disposition is 
a married woman, the concurrence of her husband is necessary to give 
effect to the same ; and any deed which may be executed by her for 
effecting the disposition must be acknowledged by her before a judge, 
or before two perpetual coinmissionci’s, as directed by the act (/<), or 
before a county court judge (/). 

By sect. 41, “no assurance by which any disposition of lands shall Inrolmont, 
be effected under this act by a tenant in tad thereof {exapt a lease for ^ecos- 

any term not exceeding twenty -one yearSy to commence from the date 
of such lease, or from any time not exceeding twelve calendar months 
from ijlie date of such lease, where a rent shad be thereby reserved, 
which, at the time of granting such lease, shall be a rack rent or not 
less than five-sixth ports of a rack rent) shall have any operation 
under this act unless it be enrolled in his Majesty's High Court of 
Chancery (k) within six calendar months after the execution thereof.” 

It is to be observed that a loose for less than twenty-one years 
must be enroUed pursuant to this section, if the rent reserved does 
not amount to at least five-sixth parts of a rack rent, or if the term is 
not to oommence for more than one year from the date thereof. So 

ig) lioe d. Vaughan y« Mtgl^y 2 M. & S. (i) 19 & 20 Viet. c. 108, s. 73. 

270. Now the Chancery Diviaion of the 

(A) Sects. 40, 77} &c. High Court: Judicature Act, s. 34. 

B 2 
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Chap. I. — By whom Terms granted. 


Ch.I.Seot. 3. 

Leoie by 
Tenants in 
Tad. 


Sottlod Es- 
tates Act, 
Leases under. 


Confirmation 
i)y the Issue 
in Tail. 


B 7 Tenants in 
Tail after 
Possibility of 
Issue extinct. 


At Common 
Law. 


if the lease is for a longer term than twenty-one years, and in all 
other oases not 'within the above exception. 

The power of tenants in tail to grant leases, &c.*, pursuant to the 
above act, does not appear to be affected by the Settled Estates Act, 
1877 (40 & 41 Yict. c. 18). But if a tenant in tail be an infant, or 
a lunatic, or for any other reason incompetent to exercise the power 
of making leases and other dispositions under the Act for the Abolition 
of Fines and Eecovories, the lands entailed or any part thereof may 
be demised under the Settled Estates Act, with the authority of tlio 
Chancery Division and with the concurrence of all necessary parties, 
and subject to the restrictions and conditions in that act mentioned. 

A lease for years by a tenant in tail, not made in pursuance of the 
provisions of cither of the above-mentioned acts, is not absolutely 
determined by liis death, but the issue in tail is at liberty cither to 
affirm or avoid it, as ho may think fit (/). Acceptance by the issue 
in tail of the rent (;/?), or bringing an action for tlie recovery thereof, 
or an action of waste, have been considered such acts as amount to 
a confirmation of the lease, because they plainly manifest an intent 
to continue the lessee in possession upon the terms of his lease. A 
lease at common law by the tenant in tail differs from a rent granted 
by such tenant ; for the last is void by the death of the grantor : 
wheroiis the former is only voidable by tlie issue in tail, whoso accept- 
ance of rent amounts to a confirmation (/«). 

An estate in tail after possibility of issue extinct, is where one is 
tenant in special tail, and the person from whoso body the issue was 
to spring dies without issue, or, having issue, that issue becomes ex- 
tinct (o). The law looks upon this estate as ©(jui valent to an estate 
for life only, and it is so treated in the Settled Estates Act, 1877. 
His power to demise, therefore, will come more properly under con- 
sideration in the next section. 


Sect. 4. — Lease hy Tenant for Life. 

At common law a tenant for his own life (not having any special 
power to grant leases) can make no leases to continue longer than his 
own life (p). By 14 & 15 Viet. c. 25, s. 1, where the lease of a faim 
or lands determines by -the death of a tenant for life, the lessee con- 


e Bac. Abr. tit. T4eascs (D.). Abr. tit. Grant, 146 ; 2 Ld. Raym. 779 ; 

i) Doe d. Southhoimy, Jenkins, 6 Binff. Andrew v. Pearce, 1 New R. 168. 

469 ; Doe d. Phillips v. lioUings, 4 0. B. M 2 Blac. Com, 124. 

188. (/?) Boc. Abr. tit. Leases (I.) ; Adams v. 

(»] Cruiao’fl Dig. tit. II. c. 2, a. 8; Jiio. Oihney, G Bing. 050. 



Sect. 4.— Lease by Tenant vou Life. 5 

tinues to hold until the expiration of the then current year of his On. I. Sect. 4. 
tenancy. 

By the Settled- Estates Act, 1877 (40 & 41 Viet. o. 18), s. 46, » it 
shall be lawful for any person entitled to the possession or to the 
receipt of the rents and profits of any settled csiates for an estate for any Act. 
life, or for a term of years determinable with any life or lives, or for any Life) may 
greater estate, either in his own right or in right of his wife, unless 
the settlement shall contain an express declaration that it shall not be 
lawful for such person to moke such demise, and also for any person 
entitled to the possession or to the receipt of the rents and profits of 
any unsettled estates as tenant by the curtesy, or in dower, or in right 
of a wife who is seised in fee, without any appKcatmi to the courts to 
demise the same or any part tliereof, except the principal mansion- 
house and the demesnes thereof and other lands usually occupied 
therewith, from time to time for any term not exceeding 21 years, to 
take effect in possession at or within one year next after the making 
thereof ; provided, that every such demise be made by deed, and the Dpinise to bo 
best rent that can reasonably be obtained be thereby reserved, without lioilt^witbout 
any fine or other benefit in the nature of a fine, which rent sliall bo 
incident to the imniediate reversion ; and provided that sucli demise 
bo not made without iinpcaclimont of waste, and do contain a covenant 
for the payment of tlio rent and such other usual and proper covenants 
as tlio lessor shall think fit ; and also a condition of re-entry on non- 
payment of the rent for a period of 28 days after it becomes due, or 
for some loss period to bo specified in that behalf ; and provided a 
counterpart of every deed of lease bo executed by the lessee’^ (r/). 

This section does not apply to a caso whero trustees have tho 
management of an estate, of which they pay tho net annual rents to 
the tenant for life (r). In sucli a caso tho tenant for life is not oven 
entitled to petition under the act (s). 

13y sect. 47, every demise authorized by the last preceding section Sect. 47. 
shall be valid against the person granting the same, and all other Rj,, 

j)orsons entitled to ostiitos subsequent to tho estato of such person miiindcnucu, 
under or by virtue of tho same settlement, if tho estates be settled (^), 
and in tho caso of unsettled estates against the wife of any husband 
granting such demise of estates to which he is entitled in right of 
such wife, and against all persons claiming through or under the wife 
or husband (as tlio caso may be) of the person granting tho same. 

By sect. 48, the execution of a lease by tho lessor ‘‘ shall bo deemed Sect. 48. 

{q) Sco form, poHt, Appendix B., Scot. 947, per Jessel, M. R. 

IG. Aiidastolbonct^^fiicrnlly, seep. 81, (.s) Id., L. 1'., I Cli. D. 120. 

note (/), pobt. (0 As to cuucurreucc iu an applie.atiou 

(/■) ’I'liylovY, Taylm\ L. R,, 20 Kq. 297; to tho court ou behalf of lutiutics, Jtc., 

44 L. J., Ch. 727 ; 33 L. T. 89 ; 23 W. R. scu sect. 49. 
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CuAi*. I. — By whom Terms granted. 


Cn. I. SuoT. 4. 

Lease bn 
Tenant for 
Life. 

Sect. 64. 

Concurrence 
of Incum- 
brancers. 


Sect. 56. 
Leases of 
Copyholds. 


Leases by 
Tenants for 
Life under 
expre.ss 
powers. 


Confirmation 
by Re- 
mainderman. 


BuiHGiont evidence” tliat a ooanterpart of such lease has been duly 
executed by the lessee as required by the act. 

By sect. 54, “ for the purposes of this act, a person shall be deemed 
to be entitled to the possession or to the receipt of the rents and 
profits of estates, although his estate may be charged or incumbered 
either by himself or by the settlor or otherwise howsoever, to any 
extent ; but the estates or interests of the parties entitled to any such 
charge or incumbrance shall not be affected by the acts of the person 
entitled to the possession or to the receipt of the rents and profits as 
aforesaid, unless they shall concur therein.” 

By sect. 5U, “ nothing in this act shall authorize the granting of a 
lease of any eopyhold or customary hereditaments, not warranted by 
the custom of the manor, without the consent of tho lord, nor other- 
wise prejudice or affect tho rights of any lord of a manor.” And 
by sect. 9, tho powers of leasing include powers to lords of settled 
manors to giro licences to their copyhold or customary tenants to 
grant leases. 

By sect. 57, “the provisions in tliis act contained respecting demises 
to bo made without application to the court, shall extend only to settle- 
ments made after tho 1st of November, 1856 (n). 

A tenant for Ufo, with o.xprcss power to grant leases for any limited 
terra, or building, repairing or mining leases, &o., subject to certain 
restrictions and conditions, may of course grant any such lease strictly 
ill rtccorilance icith the power {£), and no leave of the court is necessary 
to enable him to grant’ any such lease. But where tho settlement 
creates no such power, and it is wished to grant a lease not war- 
ranted by the Settled Estates Act, 1877, s. 46 (y), tho authority 
of tho court must bo obtained pursuant to the provisions of tho 
last-mentioned act. Sometimes a private act of parliament may bo 
necessary. 

A lease by a tenant for life, except as authorized by tho Settled 
Estates Act, or by some express powers in the settlement or will from 
which he derives his title, is absolutely void against a remainderman, 
and cannot bo confirmed by such remainderman’s acceptance of rent, 
suffering the tenant to remain in possession (s), or even by a grant of 
the freehold treating tho loose as valid (a) ; but in a ease where the 
remainderman lay by, and suffered an assignee of an invalid lease to 

(u) ThiN being tho dato of tho original N. P. 96 ; Doe d. Martin v. Watts^ 7 T. R. 
Settled EstatoH Act (19 & 20 Viet. c. 120), 83 ; 2 Esp. 601 ; Doe d. Collim v. Welle)', 

the 44th section of which contained a 7 T. R. 478 ; Jonea d. Cowper v. Verney, 
similar saving. Willos, 169. 

(j) See Chap. Y., Sect. 19. (a) See Smith v. Widlahe, L. R., 3 C. F. 

Uf) Ante, 6. D. 10 ; 47 L. J., 0. P. 282 ; 0. A., 26 W. 

(s) Doe d. Simpson ▼. Butcher, Doug. R. 62, rovorsing judgment of Cook- 
60 ; Jenkins d. Yates y. Church, Oowp. bum, 0. J. 

482; Jmms d. Aubray v. Jenkins, Bull. 
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lay out money in re-building, and might be presumed to have had On. I. Sect. 4. 
notice of the fact, Lord Hardwioke directed a now lease, tcith proper •ramnt%r 
covenants^ to be granted to the assignee for the remainder of tho life. 
term (c) ; and subsequent acceptance of rent, or other acknowledg- 
mont of tenancy, may bo evidence of a now demise from year to 
year by thO remainderman (d ) ; tho lessee being a more tenant by 
suflFeranco in the interval (c). Tho liability of a lessee of tenant 
for life ceases with tlio determination of the estate by the death 
of tho lessor, or, in the case of a farm, at tho end of the then 
current year of tho tenancy (/). Tho lessee is not estopped from 
showiug that tho estate has so determined (^). But if a tenant 
for life, seised also of the remainder in foe expectant on an inter- 
vening estate tail in the promises, make a lease,^ tho demise, though 
dofoatod by his death as to his life estate, may ultimately take 
effect for the residue of tho term out of his remainder in foo, by tho 
decease of tho tenant in tail without issue, and without his having 
acquired the fee by a proper mode of assurance (//). If a tenant for 
life grant a lease for years, and then siuTcnder or forfeit his estate, 
the lease will remain good during his life, if the years so long con- 
tinue {i). A lease executed by a tenant for life, in which tho rever- 
sioner, who was then under age, is named as one of tho lessors, but 
which was not executed by him, is void on tho death of the tenant for 
life, and an execution of it by tho roversionor afterwards is no oonfir- 
njation so as to bind the lessee, for it is not his covenant (^). 


Sfxt. 5. — Lease hy Tenant for the Life of another, ^ 

Whore a person holds for the term of anothor^s life, he is called 
tenant pur autre vio ; leases made by him, of course, determine on the 
death of the cestui quo vie, or person during whoso life he holds (/), 
or in tho case of a farm, at tho end of tho then current yeai* of tho 
tenancy (»^), but not on his own death (;/) ; and a lease by him may 
bo made to commence after his death (o)» 


(c) StilcH V. Cotoper^ 3 Atk. 692; com- 
pare East India Co. v. Vince?? 2 Atk. 83; 

Jackson v. Cato?\ 6 Ves. 088; Pim?i v. 

Sp?irrier^ 7 Ves. 231, 236, 230. 

(rf) Doe d. v. IVaits, 2 T. R. 83; 

Itoe d. Jordan v. Wa}'d, 1 H. Blac. 96; 

Jioo d. Bruno v. r?'idcaax, 10 East, 187; 

Doe d. Collins v. Weller^ 7 T. R. 478; 

Doe d. Tucker v. Morse^ 1 B. & Adol. 365 ; 

Doc d. rei%nmgton v. Taniere^ 12 Q. B. 

998; Cornish v. Siuhbs, L. R., 5 C. V. 334, 
(c) Freston v. Love^ Noy, 120; Uoe d. 

Jordan v. TVard, 1 H. Dlao. 96. 
if) 14 & 16 Viot. 0 . 25, 8. 1. 
iff) Brudmll v. Jtohoris^ 2 Wils. 143; 

Neave v. ifoM, 1 Bing. 360; Whittome v. 

Lamh^ 12 M. & W. 813; Weld v. Baxte?', 


11 Exch. 816; 1 H. & N. 568; Colo Ejec. 
217. 

(A) Taglor v. Stibbert^ 2 Ves. jun. 437, 
442; 3 & 4 Will. 4, o. 74, h. 40. 

(i) S?(Uo?i*8 casCy 12 Motl. 557, 558. 

(X.) Ludfoi'd V. Barbery 1 T. R. 86. 

(1) Blake v. Fostery 8 T. R. 487 ; Boe 
d. Jackson v. Jiaoisbotto}ny 3 M. & S. 616 ; 
Fenner v. Ditplocky 2 Bing. 10 ; Hill v. 
Saimde?'Sy Id. 112; S. C. in error, 4 B. & 0. 
629 ; Doe d. Strode v. Scatony 2 C., K. & 
R. 728 ; Cole Ejoo. 217. 

g 14 & 16 Viot. 0 . 26, a. 1. 

Com. Dig. tit. Estates (E. 1); 2 
Blac. Com. 136. 

[o) Uttij Dale'scasoy Cix). Eliz. 182. 
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On. I. Sect. 6. 

Ijcase by 
Ttmni piir 
autre Vie, 


19 Car. 2, c. 6. 
Fresumption 
of Doatli of 
cestui quo vio. 


6 Ann. c. 18. 
Production of 
cestui quo vie. 


Chap. I.— By whom Tekms gkanted. 

To remedy a difficulty which frequently occurred in proving the 
death of the cestui que vie, or person for whose life the estate was 
held, when he had gone abroad, the statute 19 Car. 2 , o. 6 (;?), enacts 
(sect. 2 ), that if the cestui que vio “ shall remain beyond the seas, or 
elsewhere absent himself in this realm for seven years together,” and 
no sufficient proof be made of his life in any action for recovery of 
the estate by the lessor or reversioner, in such case he shall bo ac- 
counted dead, and the judge shall direct the jury to give their 
verdict accordingly. 

By sect. 6 , if any person be evicted by virtue of the act, and after- 
wards the cestui que vio return again from beyond seas, or “ on proof 
in such action as aforesaid” be made appear to bo living or to have 
been living at the time of the eviction, then the tenant who was 
ousted may re-enter and hold the estate “ during the life or lives, or 
for so long a term as the person or persons upon whose life or lives the 
said estate or estates depend, shall be living,” and may also recover 
mesne profits against the reversioner; and this whether the cestui quo 
vio be living or dead. 

By 6 Ann. c. 18 (( 7 ), it is enacted, that any person who hath or 
shall have any claim or demand in or to any remainder, reversion, or 
expectancy in or to any estate after the death of any person within 
age, married woman or any other person whatsoever,” upon affidavit 
that ho has cause to believe that such minor, married woman or other 
person is dead, and that the death is concealed (r), may once a year 
move the court {s) for an order, which the court is bound to grant, 
upon 1^0 parties interested for the production of “ such minor, married 
woman or other person as aforesaid,” upon not more than two persons 
named in the order by the party applying. In case of such repeated 
refusals or neglects as in that act mentioned, “ such minor, married 
woman or other person so concealed shall be taken to be dead ;” and 
the prosecutor may enter as if such minor, &o. were actually dead {t). 


Sect, 6. — Sf/ T&nanfs hy the Curtesy, Tenants in Dower or Jointure, 

Tenants by the curtesy or in dower may grant leases pursuant to 
the Settled Estates Act, in like manner as tenants for life (?f). 

Leases granted by any such tenants, not made in pursuance of the 

(p) 0. 1 1 in tho Bovised Statutes. («) Tlio Lord Chancellor is named in the 

i^) C. 72 in the Revised Statutes. net. Any judge of the Chonceir Division 

(r) It is not necessary in support of such has jurismetion (Judicature Act, 1873, 

appUoation, to prove any nctive cdnccnl- s. 34). 

ment of the death ; Re Cltmyy 2 Sin. & (Q As to tho mode of proceeding under 
GifF. 46; 18 Jur. 222; Re 8 W. 11. this act and tho form of order, see 2 

649; 7 Jur., N. S. 230. As tothecostsof DanieU Ch. Prao. 1843—1847, 4th od.; In 

the proceedings, see lU John Isaac, 4 Myl. re St. Johi* s Hospital, Cirmccstcr, 16 W. R. 

&Cr. 11. 066; 18 L. T. 12. 

(tt) Ante, 6. 



Sect. 7. — Leases by Joint Tenants, etc. 

above act, become absolutely void at their death (r), or, if the holding 
be agricultural, at the end of the then current year of the tenancy (.r). 
If the lessee then holds over ho becomes tenant on sufferance ; but a 
new tenancy at will, or from year to year, may be created with the 
express or implied assent of the reversioner, or by his acceptance of 
subsequent rent. That, however, will not confirm the original lease 
for the term therein expressed to be granted (y), but will only create 
a new tenancy. If a tenant in dower lease for years, and maiTy, her 
second husband’s executors are entitled to the arrears of rent due at 
his death (s). 


Sect. 7. — By Johit Tenanh ami Tenanls in Common, 

Joint tenants and tenants in common may, according to the in- 
terest they have, Join or sever in making leases ; and such leases bind, 
whether made to commence in proosenti or in future («). If joint tenants 
join in a lease, there is but one lease, and they all make but one lessor, 
for they have but one freehold ; but if tenants in common join in a 
lease, there are several leases of their several interests ( J) : for although 
tenants in common cannot make a joint lease of tlie whole of tlieir 
estate (c), yet if they join in a lease for years by indenture of their 
several lands, it is tlio lease of each for their respective parts, and the 
cross confirmation of each for the part of the other, and no estoppel on 
either part, because an aetual interest passes from each respectively (rf). 
There is no doubt that a demise by tenants in common, though joint 
in its terms, operates as a separate demise by each tenant in comniou of 
his undivided share, and a confirmation by cacli of his companions (c). 
AVbcre joint tenants concur in granting a lease, the interest of the 
lessee continues, notwithstanding the decease of either of the lessors, 
and the survivor is entitled to the whole rent (/). So, if the lease be 
at will, the death of one of the lessors does not operate as a counter- 
mand of the tenancy even for a moiety ; all survives to the other, and 
if the lessee continue his possession, the survivor may maintain an 
action for the whole rent (y). But though each joint tenant is con- 


{v) Bac. Al>r. tit. Leases (I. 1) ; Miller 
V. Mapnu'arinffy Cro. Car. 

(.r) 14 & 15 Viet. c. 25, a. 1. 

(y) Bao. ALr. tit. Leases' (I. 1) ; Miller 
Y. Maynwarifigy Cro. Car. 800. 

(r) Anon.y Moor. pi. 25. 

(a) Co. Lit. 186 a; Com. Dig. Leases 
(I. 6) ; Bac. Abr. tit. Joint Tenants and 
Tenants in Comma (IT. 1) ; Bro. Abr. 
Granty 164. 

(A) 8 Ander. 16 ; Jurdain v. SteerCy Cro. 
Jao. 83 ; Com. Dig. tit. listales (G. 6). 

(c) Ucatherhj d. Worthington v. WcsloHy 
2 WUb. 232 ; Doe v. ErringtoHy 1 A. & £. 


750 ; linrnev. Camhruhjey 1 Moo. it R. 530. 

(d) Com. Dig. tit. Estutifi (K. S); IJae. 

Abr. tit. Joint Tenants and Tt mints in 
Common (il. 1); Mantle WollingtoHyCro, 
Jac. 166; CLiytoii, 136; 

1 RoU. Abr. 877, 1. 18, 52. 

(e) Thompson v. Da/ccmll, 10 C. B., 
N. S. 713; 35 L. J., C. P. 18; Kecleston 
w'CHpshaWy 1 WiiiH. iSjuiiid. 153 ; 2 Boll. 
Abr. 61; Ship. Touch. 85; Jleatlurlg d. 
Worthington v. ICestony 2 Wils. 232. 

{/) llemtcad's casCy 5 Co. R. 10 b; Doe 
d. Aslin V. Siimmersetty \ B. & Ad. 135. 

(y) Ifefistcad^s casCy 5 Co. R. 10 b. 


0 

Gb, I. Ssor. 6. 

Lease hg 
Tenants by the 

Curtesyy 


By Joint Te- 
nants and Te- 
nants in Com- 
mon to other 
Porsons. 
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Chap. I. — By whom Teems granted. 


Ch. I. Sect. 7. 
hj Joint 
Tenants^ ^'C, 


To each otlicr. 


sidered entitled to the, whole while the joint tenancy continues, and is 
said to bo seised “per my et per tout” (A), yet, for the purposes of 
alienation, each has an exclusive right to and dominion over, his own 
shore or proportion ; and, therefore, if one of two joint tenants make 
a lease of the whole, his moiety only wiU pass («). So a lease purport- 
ing to ho made by both, and executed by one only, is a good lease for 
the moiety of him only who has executed (A). 

If one joint tenant make a lease of his moiety for years, and die 
before the lessee’s entry, the lease wiU bind the survivor, and the 
lessee will retain his interest in the moiety demised until his term 
expire. And so one joint tenant may make a loose to commence 
after his death, and his co-tenant, if he survive, will bo bound by 
it (/). 

One joint tenant or tenant in common may make a lease for years 
of Ilia part to his companion ; for it only gives the latter a right of 
taking the wliole profits instead of the moiety ; and ho may contract 
with his companion for that purpose, as well as he may with a 
stranger {ni ) ; and such a lease extinguishes the jointure for the 
time (>/), and gives a right to distrain for the agreed rent (o). If 
there ho three or more joint tenants, the lessee would hold the sharo 
demised to him as tenant in common with the others (^;). 


Sect. 8. — Ity Coparceners, 

Where a tenant in fee or in tail dies, leaving several daughters and 
no son ; or several sisters and no issue, fatlier or brother ; or several 
aunts and no issue, &c. ; lands descend among all the daughters, 
sisters, aunts, &c. equally, who make but one heir, and are called 
coparceners [q). Although they have an unity, they have not an 
entirety of interest, but are properly entitled each to the whole of a 
distinct share, and there is no survivorship among them (r). Until 
partition is made(«), they may either join in a lease, or each may 
make a lease of her own sharo. If they join in a lease, it operates 
(as with tenants in common) as the separate demise by each of her 


(A) Lit. s. 288 ; Co. Lit. 186 a ; 2 Llac. 
Com. 182. 

(t) Co. Lit. 186a; Bellingham y,Akop, 
Cro. Jac. 62. 

(k) CartwrighVa caaOy cited 1 Vent. 136. 
(/) Lit. fl. 289 ; Grute v. Locroft^ Cro. 
Eliz. 287 ; Ilarhin v. Barton^ Moor. 396; 
Whitlock v. Uortony Cro. Jao. 91 ; BeU 
lingham y, Alaop^ Cro. Jao. 62; Clark y. 
Clerk, 2 Vem. 323. 

(fn) Com. Dig. tit. Leaaea (I. 5) ; Coioper 
V. Fletcher, 6 B. & S. 464 ; 34 L. J., Q. B. 


187. 

(n) Co. Lit. 186 a. 

|t>) Cowper V. Fletcher, supra. 

(p) Jwdain v. Stcere, Cro. Jao. 83; 
Blackaapcr^a ease, Nov, 13, 

{q) Com. Dig. tit. Paremera (A. 1), 
(A. 3). 

(r) Bull. N. P. 107 ; 2 Blac. Com, 182, 
188 ; Co. Lit. 164 a. 

(«) See the Fartitioii Acts, 1868 and 
1876 (31 & 32 Yict. o. 40, and 39 & 40 Viet, 
c. 17). 
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share, and should ho so pleaded (t). If they join in a lease they hold Cn. I. Sect. 8. 
the rent reserved in common («) ; the observations, therefore, made os ^ 

to leases by tenants in common (x) apply also to leases by coparceners. 

One cannot sue separately for her portion of rents accruing to her and 
her fellows (y). 


Sect. 9. — Sublease, by Tenant for Tears. 

A lessee or tenant for years, who is not restrained by his lease from 
subletting, may demise for any less term than ho himself has, at 
such rent, and subject to such covenants, &c. as may be agreed on {z). 

But the sublease should contain an express covenant by the sub- 
lessee to perform all the covenants in the original lease, except such 
of thwn as tho lessee himself is to continue to perform (r/). If the Sublease, 
covenants in tlio original lease are repeated verbatim in tho sublease, 
the legal otfect of tho two sets of covenants will be different, owing to 
tho different dates at which tho two tenancies commenced {b). There- 
fore a sublease should never bo prepared in that form, although this 
has sometimes been done. Although, there being no privity of 
contract, the sublessee is not liable to the original lessor in an 
action upon any of the covenants in tho original lease (c), tho original 
lessor may distrain for rent, or evict the sublessee, if the lessee has 
incurred a forfeiture {d). Or he may proceed for an injunction to 
restrain the sublessee from committing a breach of a covenant contained 
in tho original lease, but not in the sublease, ex. gr., a covenant not 
to permit a sale by auction on tho demised premises (c). 

A rent-charge granted for life by a tenant for years is not void, but Rent-charge, 
is good as a chattel interest ; and the goods of a stranger not shown 
to hold tho promises by title paramount to the rent-charge (ns by a 
prior demise) may be distrained for the arrears (/). 


1 /) Milliner Y.Bohimony Moor. pi. 939. 
ttl 2 Prest. Abfltr. 74. 
x) Ante, 9. 

y) Lcchamis v, Hor woody 10 Bing. 626. 
(s) Bac. Abr. tit. Learn; Rex v. Wil- 
son, 6 M. & Ry. 157, n. 

(n) DonghUj v. Bowman (in error), 11 
Q. B. 464 ; Piggoti v. Stratioiiy 29 L. J., 
Ch. 1, 7. See Form of Sublease, post, 
Appendix B., Sect. 14. 

(i) Penleg v. WatUy 7 M. & W. 601 ; 
Walker v. Ration, 10 M. & W. 249, 268 ; 
2 Dowl., N.S. 263 ; Isogan y. Hall, 4 C. B. 


698 ; Sweet, app. Smger, rosp., 2 C. B,, N. 
S. 119. 

(f) RolfordY, Hatch, 1 Doug. 183; Earl 
of Dcrhg v. Taglor, 1 East, 602 ; Bilking- 
ion y.Shaller, 2Vem. 374; JJoe d. Wgnii 
y. Bgron, 1 C. B. 623, 626. 

Id) Amsby v. Woodward, 6 B. & C. 
619. 

(f) Parker v. Whyte, 1 H. & M. 167 ; 
32 L. J., Ch. 520 ; Clementu v. WcUea, L. 
R,, 1 Eq. 200 ; 35 Bcav. 613. 

(/) V. Elgood, 1 A. & E. 191, 
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CiiAr. I.— Bt whom Terms granted. 


Cii. I. Sec. 10, 

Sublease^ by 
Tenant for lettB 
than Years. 


By Tenants 
from Year to 
Year. 


By Tenants 
atWiU. 


By Tenants 
on Sufferuncc. 


Sect. 10. — Sublease^ by Tenant for Im than Years, 

Tenants for a less period than for years, but who are possessed of a 
certain quantity of interest, may alienate the whole, or any part of it, 
unless expressly restricted from so doing. In fact every tenant, except 
a tenant at will or at sufferance, has a right, in the absence of a 
contract to the contrary, to make a sub-tenancy, as incident to his 
tenancy. 

A tenant from year to year, therefore, may assign his term, or may 
underlet part of it, as for three-quarters of a year, or so many montlis, 
&c. ; but ho cannot by underletting grant an interest exceeding his own 
in point of duration. If he grant a lease by deed for twenty-one years, 
such term will continue in force during his own yearly tenancy (g). 
If ho underlet from year to year, the sub-tenancy will take effect 
during his own tenancy, and ho will have a sufficient reversion to 
enable liim to distrain for the rent (A). 

A tenant for a less term tliau one year, as for half a year, a quarter, 
or a month, or the like, may grant his interest, or any portion of it, 
to another, unless some agreemcuit subsists between him and his lessor, 
which expressly restricts him from making such disposition. 

A tenant at will cannot demise, for that would amount to a deter- 
mination of his estate at will (/) ; but a demise by a tenant at will, 
with possession thereunder, will create a tenancy by estoj^pel as 
between him and liis lessee (/»), and will bo good as against liiin- 
self(/). 

A tenant on sufferance cannot demise {ni ) ; but a demise by such 
tenant, with possession, will create a tenancy by estoppel (y/). 


Sect. 11. — Lease by the Crown, 

The sovereign is a corporation solo, and at common law might have 
granted leases for lives or for years to any extent, and have thereby 
Kestrainodby bound the successors (a). But by 1 Ann. stat. 1, c. 7, s. 5, every grant 
c. 7, s. 6. and lease by the crown of any lands and tenements thereto belonging 
Leases for 31 (except advowsons and vicarages) shall be void, unless made for a term 
not exceeding onc-and-thirty years, or three lives, or for some term 
of years deterniinablo upon one, two or three lives, to commence from 
the date or making thereof ; and if made to toko effect in reversion or 
expectancy, the same, together with tlio estate or estates in possession, 

{g) MacMy v. Maclcrcth^ A Doug. 213 ; (t) Bhindcn v, Baugh ^ Cro. Car. 302 ; 

Oxhy V. Jamea^ 13 M. & W. 209. Doe d. Goody v. Carter ^ 9 Q. B. 866 ; Colo 

(/;) rih‘ V. Ihjrcy 9 B. & C. 909 ; Cwiis Ejeo. 449. 

V. 7r/<cc/rr, Moo. & M. 493. (m) Thunder d. Weaver v. Bclchcr^ 3 

(t) 1 List. 67 ; Mohs v. GallimorCy 1 East, 499 ; Colo Ejeo. 456. 

Doug. 279 ; 1 Smith L. C. 629 (7th ed.) ; («) Ante, 2. 

Birch V. Wnght^ 1 T. R. 382. (o) Com. Dig. Grant (G. 3). 

{k) Ante, 2, note (6). 
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not to exceed tliree lives, or the term of ono-and-thirty years in the Cn.l.SM.n. 
whole : the tenant to he Hablo to punishment for waste : the ancient 

j T . 1 i 1 i • 1 . -1 CVoicn. 

or most usual rent or more, or sucli other rent as m the said act men- 

tioned, to bo reserved and made payable during the whole term. 13y or 

sect. 6 , where the greatest part of the yearly value of any such crown 
lands consists of buildings thereon which want to bo repaired or re- 6 o Years. ' 
edified, a lease thereof may be granted for any term not exceeding 
fifty years or three lives, subject to similar restrictions and conditions 
to those above mentioned {p). 

In modern times most of the crown lands have boon placed under Leases by 
the management of the Commissioners of Woods, Forests and Land 
Eovenues, who act under the orders, directions, instmetions and rules Woods and 
of the Lords of the Treasury ( 7 ). Tiiey may grant leases for any term 
not exceeding thirty-one years (r), or building leases for any term not 
exceeding ninety-nine years (.s), subject in each case to certain restric- Troviao for 
tions and conditions (/), amongst wliich there is a restriction that ‘‘ in 
each such lease there shall be contained” a proviso for re-entry on 
non-pajTuent of rent, or non-observance, or non-performance of the 
covenants [a ) ; a survey and report as to the value, &c. must bo pre- 
viously made (.?•), and the lease must be enrolled in the office of Land 
Revenues, Records and Inrolments (y). 

Leases of mines, minerals and quarries of the crown in Dean DoauForost, 
l^rcst, Gloucestershire, are granted by the Commissioners of Woods 
and Forests, pursuant to 1 & 2 Viet. c. 43, as amended by 24 & 25 
Viet. c. 40 (s). 

Lands belonging to tlio crown, in right of the Duchy of Lancaster, Duchy of 
may be demised pumuant to 48 Goo. 3, c. 73 ; 1 & 2 Geo. 4, c. 52 ; 
which are not repealed by 10 Geo. 4, c. 50, so far as they relate to the 
Duchy of Lancaster. As to sales and purchases of lands on behalf of ' 
the Duchy, see 18 & 19 Viet. c. 58. 

Lands belonging to the Duchy of Cornwall may be demised pur- Duchy of 
suant to the Duchy of Cornwall Management Acts, 1863 and 1868 (a). 

When such lands happen to be vested in the crown they may be de- 
mised pursuant to 1 & 2 Will. 4, c. 5. 


(;9) 9ee also 1 Geo. 3, u. 1 ; 34 Geo. 3, 
c. 76 ; but none of the reatriotions con- 
tained in any of those acts apply or ex- 
tend to the private estates of her Majesty, 
which are re^fulated by 25 & 20 Viet, 
c. 37 . 

(q) 10 Geo. 4, 0. 50; 2 & 3 Will. 4, cc. 1, 
112; 3&4Wm.4,c.l; 2 & 3 Viet. c. SO; 
3 & 4 Viet. c. 87 ; 4 & 6 Viet. 0. 40 ; 7 & 
8 Viet. c. 1 ; 8 & 9 Viet. c. 99 ; 14 & 15 
Viet. c. 42 (and the numerous acts men- 
tioned in tho schedule to that act) ; 15 & 
16 Viet. 0 . 62 ; 29 & 30 Viet. c. 62. 

(r) 10 Geo. 4, c. 60, ss. 22, 20. See 


Chit. Stat. vol. ii. tit. Crown Lands, 

{s) Soots. 23, 24, 20. 

(4 Sects, 27 — 33. 

(f/) Sect. 27. 

(.rj Sect. 01. 

(//) 2 Will. 4, c. 1, H. 21. 

{z) Goohl V. Great ircstern Deep Coal 
Co.f 2 De Gex, J. & S. 600; tho other 
D^n Forest Acts are 20 Car. 2, c. 8 ; 1 & 
2WiU.4,c. 12; 6 & 7WUl.4,c. 3; 1 &2 
Viet. c. 42 ; 5 & 6 Viet. oc. 48, 65 ; 29 & 30 
Viet. 0 . 62, ss. 4, 5 ; 29 & 30 Viet. c. 70. 

{a) 26 & 27 Viet. c. 49 ; 31 & 32 Viet, 
c. 36. 
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Chap. I.— By whom Terms oranteh. 


Ch.i.Seo. 11 . When the Admiralty or any other government board ore autho- 
t^Croivn ^ acquire land for public purposes, they ore generally empowered 

^ — to sell, exchange or demise such parts thereof as in their opinion will 

or other ^ required for the public service. In any such case the pro- 

Board. visions of the particular statute must of course be strictly complied 
with (i). 


Seci\ 12 . — Corporations (jcnoralty. 

Corporations arc either ecclesiastical or lay, the latter being divided 
into eleemosynary and civil. The universities of Oxford and Cam- 
bridge arc regarded as civil corporations [c). 

Lease by Corporations cannot mahe any disposition of their property other- 
' ■wise than by deed sealed with their common seal ; thus they cannot, 
without deed, make a lease for years (rf). But one who enters upon, 
occupies and pays rent for corporate property under a lease for years 
which is not scaled, becomes a tenant from year to year on such tenns 
of the lease as are applicable to a yearly tenancy (f?). 

Nome of tho A corporation cannot either take or grant but by its proper name 
Corporation. incorporation ; though sometimes a minute variation in tho name 
is not so material as to avoid a grant (/). As to naming the corpora- 
tion, it need only be observed, that corporations aggregate^ os dean 
and chapter, mayor and commonalty, warden and fellows, &o., may 
make or confirm leases without expressing cither the Christian or sur- 
name of the dean, mayor, wardenj &c., because, in their politic capa- 
city as a corporation aggregate, they continue always tho same, and 
are said never to die ; but in leases or confirmations by a bishop, 
dean or other sole corporation, both tho Christian and surname, or at 
least the Christian name and title, ought to be expressed ; as “John, 
Bishop of P.” {g). 

Appointment Where any personal act is necessary in the case of a corporation, 
that act must be done by attorney appointed by deed under theii* 
sary. common seal {h) ; for however it may be as to ordinary services, 

they cannot appoint a person to do any act which concerns their 
interest or title in land, unless it be by deed (e)- A corporation 
cannot appear in court otherwise than by attorney (i), who ought, 

(b) 6 & evict, c, 94, 8. 12; 18 & 19 M £ec/masUfal y. Metral, 

Viet. 0. 117 ; 24 & 25 Viet. c. 41, sfl. 14, L. B., 4 Ex. 162 ; 38 L. J., Ex. 93. 

16, 16. (/) 1 Kyd on Corp. 234, 237 ; Jfa^or, 

(c) Park\rmt\'8 Carth. 93 ; i?. T. ^e. of Carlisle v. BlamirSy 8 East, 487. 

Vicc-C, of Cambridge, 3 Burr. 1666. {g) 2 Inst. 666; Bao. Abr. tit. Leases 

(d) V. Chipping^Norton, 6 East, 239, (0-. 3). 

242 ; Bird v. Higginson, 6 A. & E. 284 ; (A) Doe d. Bank of England v. Chambers, 

E. V. North Enfield, 3 M. & S. 247 ; 1 4 A. & E. 410 ; 1 Kyd on Corp. 268. 

Kvd on Corp. 263. (0 Bac. Abr. tit. Corporations (E. 3). 

{k) 1 Eyd on Corp. 270. 
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for his own security, to have a retainer under their common 
seal (/). 

A lease to charitahle uses by a corporation of lands already in 
mortmain is not affected by the provisions of 9 Geo. 2, c. 3G (m). 
Where a corporation has by a private act of parliament power to sell 
and exchange land, a power to lease the land and give the option of 
purchase to the lessee is implied («). 

Companies incorporated by act of parliament for the purpose of 
carrying on any undertaking may demise lands by their directors or 
a committee of directors under the common seal of the company if 
the lease he for more than three years, and by writing or parol if it ho 
for a less period, by virtue of the 97th section of the Companies Clauses 
Consolidation Act, 1845 (8 Viet. c. 16). 

A railway company may not lease their lino except by virtue of 
some special act ; and when such lease is authorized, it must, by virtue 
of the 112th section of the Eailways Clauses Consolidation Act, 1845 
(8 Viet. c. 20), contain all usual and proper covenants on the part of 
the lessee for maintaining the railway. 


Cii. I. Seo. 12. 
by 

Corporailoiin 

yenerally. 


Loaso l)y 
Company 
under Coni- 
puniod CLiusea 
Act. 


Lease by Rail- 
way Company 
under Rail- 
ways Clauses 
Act. 


Sect. 13. — By Mmic\i)al Corporations, 

At common law there was no restraint on ckil corporations granting At Common 
such leases as they pleased, consistently with their own estates, bye- 
laws and private statutes (o). 

By 5 & 6 Will. 4, c. 70, s. 94, municipal corporations cannot de- Under 6 &c 
mise their lands, without the consent of tho Lords of tho Treasury, for 31 ’ 
for a longer term than thirty-one years, reserving during the whole witliout 
term such clear yearly rent as to tho eouncil of tho borough shall 
appear reasonable, without taking any fine for the same. When Otlier Looses 
tho council deem it expedient to demise or lease for a longer terra 
than thirty-one years or upon different terms and conditions to those Treosury. 
above mentioned, they must obtain the approbation of tho Lords of 
the Treasury. 

By sect. 95, in certain specified cases, leases may bo rencml by tho fienowed 
council of tho borough, for such term or number of years, either 
absolutely or determinable with any life or lives, or for such life or 
lives, and at such rent, and upon the payment of such fine or pre- 
mium, either certain or arbitraiy, and Vith or without any covenant 
for the future renewal thereof, os such body corporate could or might 
have done in cose that act had not passed. 

(0 Arnold v. The Mayor ^ of Toole^ (?«) Walker v. Jtxchanhon^ 2 M. & W. 

4 M. & G. 860 ; 2 Dowl., N. S. 674, cited 882; Att,-Gm. v. Glyn, 12 Sim. 84 ; Aah- 
6 Q. B. 646 ; Lewie v. The Mayor ^ ^e, of ion v. Jonee^ 28 Boav. 460. 

Rocheeter^ 9 C. B., N. S. 401. See form («) In re Female Orphan Aaylum^ 16 W. 
of retainer, Id. 408. R. 1066; 17 L. T. 69. 

(o) ISmith V. Barrett^ 1 Sid. 161. 
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CHAr. I. — By whom Tehms granted. 


Ch. I. Seo. 13. 
Lease hy 
Municipal 
Corporations, 


Buildinff 
Loasefl for 
75 Years. 


Mortgages. 


At Common 
Law. 


This sootion is to bo construed liberally: but although renewals 
need not bo on precisely the same terms there must be suoh an 
uniformity as to show that the some lease has been renewed. A 
renewal on a fine, and at an undervalue, with variations in the cove- 
nants, and a different rout reserved, is not valid {p). 

By sect. 96, leases and contracts for leases for any term not ex- 
ceeding seventy-five years may bo made by the council of any borough 
“ of tenements or hereditaments, the greater part of the yearly value 
of which shall at the time of making the lease or agreement consist of 
any building or buildings, of land or ground proper for the erection 
of any houses or other buildings thereupon, with or without gardens, 
yards, curtilages or other appurtenances to be used therewith ; and 
where the lessee or intended lessee shall covenant or agree to erect 
a building or buildings thereon of greater yearly value than suoh land 
or ground, of land or ground proper for gardens, yards, curtilages or 
other appurtenances to bo used with any other house or other building 
erected or to be erected on any such ground, belonging either to such 
body corporate or to any other proprietor, or proper for any other 
purpose calculated to afford convenience or accommodation to the 
occupiers of any such house or building.” 

Mortgages by municipal corporations, whether by way of demise 
or otherwise, can only bo made with the consent of the Lords of the 
Treasury and subject to the provisions and conditions of “ The Muni- 
cipal Corporation Mortgages, &c. Act, 1800 ” (23 Viet. c. 1C), ns 
amended and extended by 23 & 2-1 Viet. c. 106, s. 6. 


Sect. 14 . — Ecclesiastical Leases. 

' (a) At Common Law. 

By the common law, all ecclesiastical corporations aygregate pos- 
sessed the power of making any leases they thought fit, without the 
confirmation of any person {q). And a similar power was possessed 
by eleemos 3 rnary corporations, as masters and fellows of colleges, 
masters of hospitals and their brethren (;). But ecclosiostioal corpo- 
rations sole, as archbishops, bishops, deans, archdeacons, prebendaries, 
preceptors, chancellors, parsons and vicars, and others, could not 
moke leases himling on their successors, oi lands and tenements whereof 
they were seised in their corporate right, except with the consent, and 
in some coses with the confirmation, of - suoh persons as the law 
required (/•). 

(p) Att.-Om. T. Qrt(U Yarmouth, 21 (r) Co. Lit. 44 a, 67 a; Shop. Touoli. 

Bear. 625. 281 ; Woodf. L. tc T. 20—23 (9tli ed.) 

(?) Co. Lit. 44 a. 
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(b) The “ Enabling ” and “ Disabling ” Statufes. 

rrii ' i«i Bccle&'mtlcal 

The exercise of such powers having been much abused by owners leam 
for the time being, to the great prejudice and impoverisbment of their 

successors, the legislature has from time to time interfered and passed 

various disabling or restraining statutes («). Prior to certain nets, such 
as ITie Ecclesiastical Leasing Act, 1842,” all passed in the reign of 
Queen Victoria, which will bo presently adverted to, no lease from 
any ecclesiastical corporation, aggregate or solo, could safely be 
made otherwise than in pursuance of some or one of these statutes, 
with such consent (if any) and subject to such restrictions, and con- 
taining such covenants and conditions for the protection and benefit 
of the successors, as are prescribed or required by the act or acts 
pursuant to which the lease is made. The “disabling” or “restrain- 
ing ” statutes, however, although not repealed {t), ore almost entirely 
superseded («) by the statutes of Queen Victoria, and aro now of 
consequonco chiefly in relation to the vested interests created under 
them, as showing the course of legislation on the subject, and as 
explaining the phraseology of ecclesiastical leases. 

By 32 Hen, 8, o, 28 (commonly called the Enabling Act) all per- The Enabling 
sons seised of lands in foe simple in right of their clmrehes {f) (except ^ ^ 
parsons and vicars (y) ) may by indenture demise such parts thereof as 21 Yonra or 
have been most commonly lotten to farm and occupied by the farmers ^ 
thereof for twenty years next before such demise, for any term not vinara 
exceeding twenty-ono years or three lives, reserving yearly during cepted. 
the whole term the most accustomed rent or more ; such lease not to 
be made without impeachment of waste, nor whilst there is any old 
lease, unless the same shall expire or be surrendered or ended within 
one year next ofter the making of the now lease. 

It is to bo observed that leases made in pursuance of this net do No Confir- 
not require any confirmation whatever. wry.™ "*''**' 

Archbishops, bishops, and other ecclesiastical corporations sole what Digui- 
(except parsons and vicars) may grant leases pursuant to the above 
act. A prebendary appears to be within the act (c) ; and so does the aiding Act. 
chancellor of a cathedral church («), but not a perpetual curate, whoso 
curacy has been augmented by a grant of lands under the Queen 
Anne’s Bounty Acts ; for either he is not seised in fee in right of his 


(«) Vide infra, and bco Chit. Stat. tit. 
“ Leases/* vol. iv. tit. Lease [Ecclesiastical y 

(0 See Jenkins v. Greeiiy 27 Beav. 440. 
ht) See Phillimoro’s Ecolesiasticnl Law, 
Tol. ii^. 1647. 

[js] This act has been repealed by 19 & 
20 Viet. 0 . 120, s. 36, “except so far as 
relates to leases made by persons having 

L.T. 


an estate in right of their churches.** 

(//) Sect. 4. 

(r) Acton v. rntchevy 4 Leon. 61 ; JJ^at- 
kinson v.' Cro. Eliz. 349 ; but boo 
.Lit. BH. Gil— 648 ; Doc d. Jiichardson v. 
Thomasy 9 A. & E. 666. 

[a) liisco V. IhltCy IjOV. 112 ; Sid. 168; 
Ensden v. JDcfinis, Fulm. 105. 


C 
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Chap. L— Bx whom Terms granted. 


Gn. I. Seo. 14. 

Ecclesiastical 

Leases 

[Enabling^ 



1 Eliz. c. 10, 
8. 5. The first 
Disabling 
Act. 


Only oxtonds 
to Arch- 
bishops and 
Bishops. 


13 Eliz. 0 . 10, 
s. 3. Leases 
by Corpora- 
tions, Agf^c- 
gate or Sole, of 
Ecclesiasticnl 
Property for 
21 Years or 
3 Lives. 


Tliis Act docs 
not enable, 
but only re- 
strains. 


Void means 
Voidable, 
i. c. Void at 
Election. 


chiircli, or lie is a quasi-vicar (i). Corporations aggregate, such as 
deans and chapters, universities, colleges, &o., are not within tho 
statute (c ) ; nor arc copyhold lands (rf). 

By the Disabling or Hestraining Act (1 Eliz. o. 19), s« 6, oil leases 
b// my archlmhop ov hkhop of any parcel, &c. for more than twenty- 
one years or three lives, or whereupon the old accustomed yearly rent 
or more shall not bo reserved and made payable yearly during the 
whole term, “ sliall be utterly void ’’ (/’)• 

It is to bo observed that only archbishops and bishops are restrained 
by this statute. But tho act applies to all leases made by them, 
allhoufjh ronfmed hy tha dean and chapter^ except leases made pur- 
suant to 32 Hen. 8, c. 28 (/), which are not interfered with. Con- 
current leases, if confirmed by the dean and chapter, are valid pro- 
vided they do not exceed (together witli tho lease in being) the term 
permitted by the above act. 

By the Eestraining Act (13 Eliz. e. 10), s. 3, all leases, grants, &c. 
by any master and fellows of any college, dean and chapter of any 
cathedral or collegiate church, master or guardian of any hospital (//), 
parson, vicar or any other having any spiritual or ecclesiastical living 
of any parcel, &o. for more than twenty-one years or three lives, or 
not reserving tho accustomed yearly rent or more, shall bo utterly 
void. Sect. 4 provides that this act shall not make good any lease 
made by any such college or collegiato church within the Universities 
of Oxford or Cambridge, or elsewhere in England, for more years 
than are limited by the private statutes of tho same college. 

Tliis act does not enable parsons or vicars to make any leases 
whatever without tlio consent of the patron and ordinary (/<). But it 
restrains them from making any lease, even with Huch consenfy for 
more than twenty-one years or three lives, or without reserving the 
accustomed yearly rent or more. A lease by a vicar (witli such 
consent) for three lives of uninclosed waste land not let before is 
void as against his successor, notwithstanding tho lessee covenants to 
inclose tho land and pay a rack-rent for it (;). 

Although tliis statute declares that all leases not made according 
to its provisions shall bo utterly void, it has been frequently held 
that such leases are good during the life of tho lessor {k) ; and even 
after tho lessor’s death they are not void, but only voidable by the 

(&) Doe d. Eichardson y. Thomas^ 9 A. & (g) Explained, as to hospitals, by 14 

E. 656. Eliz. 0 . 14 ; and see 39 Eliz. o. 6, s. G ; 

(c) 10 Co. R. 00 a. post, 20. 

(^) As to leasos of copyholds, see , (A) Bao. Abr. tit. Leases (I. G.). 

21 & 25 Viet. c. 105, post, 26. (t) Qoodtitle d. Clarges y. Eimuean^ 2 

(«) The exception in tMs act of leases Doug. 665 ; Doe d. Tennyson v. Lord 
to the crown was repealed by 1 Jao. 1, Yarborough^ 1 Bing. 24 ; Bp, of Hereford 

c. 3, which renders all such leases utterly y. Scory^ Gro. Eliz. 874. 

void. (A) Doe d. Bryan y. Btmeks^ 4 B. & A, 

(/) Ante, 17. • 407, Bayloy, J. 
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suooessor, who may oonfirm them (/). But the Statute of Limitations Ck- I- 14. 
(3 & 4 Will. 4, 0 . 27) does not hegin to run against such successor 
until he exercises his option by bringing an action for the recovery of {’Enabling, 
the property. This was decided in a case where the governors of a 
hospital granted a lease in 1783 for ninety-nine years at a pepper- 
corn rent, and their successors brought an action to sot the lease aside 
in 1876 (w). 

By 14 Eliz. o. 11, s. 16, “ AU leases, bonds, promises and cove- u Eliz. o. ii, 
nonts of and concerning benefices and ecclesiastical livings with cure, 
to be made by any curate, shall be of no other or better force, validity 
or continuance, than if the same hod been mode by the bcneficcd 
person himself that demised or shall demise the same to any such 
curate”(»). 

By 14 Eliz. c. 11, s. 17, the 13 Eliz. o. 10, shall not extend to any i* EKz. o. ii. 
grant, assurance or lease of any houses belonging to any the persons, o^iunds iu 
or bodies politic or corporate aforesaid, nor to ony ground to such Towns, &o, 
houses appertaining, which houses are situate in any city, borough, 
town corporate or market town, or the suburbs of any of them ; but 
all such houses and grounds may bo granted, demised and assured as 
by the laws of this realm, and the several statutes of the said colleges, 
cathedral churches and hospitals, they lawfully might have been before 
the making of the said statute, or lawfully might bo if the said statute 
were not : so always that such house be not the capital or dweUing- 
house used for the habitation of the persons above said, nor have ground 
to the same belonging above the quantity of ton acres, anything in the 
said act to the contrary notwithstanding. 

Scot. 19 provides, “That no lease shall be permitted to be made by Not for mow 
force of this act, in reversion, nor without reserving the acoustomed ^®Tear8, 
yearly rent at the least, nor without charging the lessee with the repa- 
rations (o), nor for longer term than fortij years at the most.” 

A covenant by the trustees of a charity to put in a new life so often Covenant to 
os one of three lives drops, in the case of a lease for more than forty 
years, will not bo enforced (p). But a lease by a vicar of messuages 
in the city of London — of which the dwelling-house used for the habi- 
tation of the vicar formed no part, and the ground demised was less 


(0 Edmrd* v. Livk^ 4 B. & A. 217; 
Doe d. Dmnifigton v. Tauicre^' 12 Q. B. 
098; Pennington v. Cardale. 3 II. & N. 
666, 606. 

(w) Magdalen Hoepital v. Knotts^ 46 
L. J., Ch. 149 ; L. R., 6 Ch. D. 176. 

(w) Doe d. Piehardson v, Thomas. 9 A. & 
E. 656. 

(o) Crane v. Taylor^ Hob. 269. 

(p) Moore y. Clenehg L. R., 1 Cli. D. 
447 ; 45 L. J., Ch. 80 ; 34 L. T. 13 ; 24 
W. R. 169. Here the lease was in 1836 
for 40 years and a month, with a ooncui- 


rent term of 99 years for throe lives, and 
a covenant during the 10 years and tho 
month to add a life. In 1867 a new life 
was put in, but in 1872 the Charity Com- 
missioners having: vetoed the loose under 
18 & 19 Viet. 0 . 124, s. 29, the governors 
refused to put in another life. Jcssel, 
M.R., in refusing specific performance of 
tho covenant to put in the life, expressed 
an opinion that the Charity Commission- 
ers could not have vetoed the renewal of 
the lease if it had been originally valid. 


c 2 
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Act^, 


18 Eliz. G. G, 
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Bouts. 


18 Eliz. c. 11, 
B. 2. Gonciir- 
reut Leases. 


Leases of 
Fifiold Manor. 


39 Eliz. c. C, 
B. 6 . Leases 
l)y Hospitals, 
&c. 


Ancient 
Offices not 
-within the 
Statutes. 

3g«S:10Geo.3, 
c. 41. 

Ancient Rents 
may bo ap- 
portioned. 


42 G. 3, c. 110 . 
Land-tax 
redeemed by 
atRishop. 


than ten acres — for twenty-one years from the date of the lease, made 
at a time when a former lease of the some premises for forty years was 
in being, but within three years of its expiration, was held not void 
under either of the restraining acts of Elizabeth (}). 

By 18 Eliz. o. G, s. 1, in college leases one-third part at the least of 
the old rent must be reserved and paid in com (wheat or molt) for the 
said colleges, at certain rates therein mentioned ; and see 39 & 40 Geo. 3, 
0 . 41, s. 7. 

Tho 18 Eliz. c. 11, after reciting the 13 Eliz. c. 10, s. 3, enacts 
(sect. 2), that all leases of any ecclesiastical, spiritual or collegiate 
lands, tenements or hereditaments, whereof any former loose for years 
is ill being, and not to be expired, surrendered or ended within three 
years next after the making of such now lease, shall be void, as well 
as all bonds and covenants for the renewal of the same. And by 43 
Eliz. c. 9, s. 8, all payments had for the intent to have and enjoy any 
lease contrary to those statutes shall be void in tho same manner as 
bonds and covenants are appointed to be. 

By 18 Eliz. o. 11, ss. 5, 6, Saint John's College, Oxford, may grant 
leases of the manor of Eifield, in Oxfordshire, to tho kindred of their 
founder. Sir Thomas White, for ninety-nine years. 

By 39 Eliz. c. 5, s. 0, all leases, grants, &c., made by any corpora- 
tion founded in pursuance of that act as a hospital, maison de Dieu, 
abiding placo or house of correction, exceeding twenty-one years in 
possession, or whereupon the accustomed yearly rent or more by tho 
greater part of twenty years next before tho making of such lease shall 
not bo reserved and yearly payable, shall bo void (r). 

Tho grants of ancient offices belonging to ecclesiastical persons are 
hot within any of these acts, and therefore stand as at common law (.<?). 

By 39 & 40 Geo. 3, c. 41, where any part of tho possessions of any 
archbishop, bishop, master and fellows, dean and chapter, master or 
guardian of any hospital, or any other person or persons, or body or 
bodies politic or corporate, having any ccckaiastical living^ shall be de- 
mised by several leases which was formerly demised by one lease 
under one rent ; or whore a part shall bo demised for less than the 
ancient rent, and tho residue shall be retained in the possession of the 
lessor; tho several rents reserved on the separate demises of the spe- 
cific parts shall be taken to be the ancient rents within the meaning 
of the statutes 32 lien. 8, c. 28 ; 1 Eliz. e. 19 ; 13 Eliz. o. 10 ; and 
14 Eliz. 0 . 11; and ore to be equitably apportioned in manner therein 
provided (/). 

By the Land-Tax Eedemption Act (42 Geo. 3, c. 116), ss. 69, 83, 88, 
the land-tax, when redeemed by any bishop, shall be considered as 

( 7 ) rivian V. Bhmherg^ 3 Bing. N. 0^ explained by 14 Eliz. c. 14. 

311; 3 Scott, G81; 7 Sim. 648. U) lip. of Salisbunf 8 case^ lOCo. B. 61a. 

(r) And see 13 Eliz. c. 10 , 8 . 3, ante, 18, (/) Sect. 2 ct Bcq. 
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yearly rent, and shall he reserved in all demises. A lease hy a hisliop 
in which such land-tax is not expressly reserved as rent is voidable by 
the snceesBor (»). 

By 6 Will. 4, o. 20, no archbishop or bishop, ecclesiastical corpo- 
ration, sole or aggregate, dignitaiy, canon, or prebcndaiy, or other 
spiritual person, nor any master or guardian of any hospital, shall 
grant any new lease of parcel, &c., by way of renewal of any lease 
which shall have been previously granted of the same /or two or more 
lives, until one or more of the persons for whose lives such lease 
shall have been so made shall die, and then only for the surviving 
lives or life and for such new life or lives as, together with the life or 
lives of such survivor.or survivors, shall make up the number of lives, 
not exceeding three in the whole, for which such lease shall have been 
so made as aforesaid ; and that where any such lease shall have been 
granted for forty years, no such archbishop, &c. shall grant any now 
lease by way of renewal of the same until foiuteen years of such 
loose shall have expired ; and where any such lease shall have been 
made as aforesaid for thirty years, no such archbishop, &c. shall grant 
any now lease by way of renewal of the same tmtil ten years of 
such lease shall have expired ; and where any such lease shall have 
been granted for twenty-one years, no such oi-chbishop, &c. shall grant 
any new lease by way of renewal of the same or (in the case of arch- 
bishops or bishops) concurrently therewith until seven years of such 
lease shall have expired ; and where any such lease shall have been 
granted for years, no such archbishop, &c. shall grant any lease 
by way of renewal of the same or otherwise for any life or lives ; any 
law, statute or custom to the contrary notwithstanding. 

By sect. 2, the new lease must contain a recital or statement of the 
previous lease, &o. ; but by 6 & 7 Will. 4, c. 04, no such renewed 
lease shall be void “ by reason only of its not containing such recital 
or statement.” 

By sect. 3, where it has been the usual practice to renew leases for 
forty, thirty or twenty-one years respectively at shorter periods than 
fourteen, ten or seven years respectively, and that practice is certified 
as in this section provided, such leases may be renewed at shorter 
intervals, according to the practice so certified. 

Sect. 6 provides, that nothing in this act contained shall prevent 
any grants or renewal of leases which may have been authorized by 
acts of parliament specially relating to the particular estates demised 
by such leases («). 

By sect. 7, renewed leases, by way of confirmation only for the 
some life or term, may be granted. 

(m) Doe’di. Murray v. Bridges^ 1 B. & A. chett^ 3 B. & Ad. 921. 

847. As to the sale of land for the re- (v) See 18 £liz. c. 11, ante, 19. 
demption of land-tax, see Wamei' v. Fot^ • 
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Cu. I. Sec. 14. 

EccU»iaitxeal 
Leases (Acis 
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Lease of Par- 
sonage to con- 
tain Condition 
for avoiding 
it. 


Incum'bonts 
may grant 
Leases for 
14 Years with 
Consent of 
Bishop and 
Patron. 


In certain 
cases the 
Leases may bo 
for 20 Years. 


By sect. 8, no loose not authorized by the laws and statutes now in 
force “ shall he rendered valid by anything in this act contained.” 

By sect. 9, leases “ contrary to this act shall be void but this was 
qualified os to sect. 2 by 6 & 7 WiU. 4, o. 64, as before mentioned. 

(o) The Acts of Queen Victoria. 

By 1 (St 2 Viet. c. 106, s. 59, “any agreement made for the 
letting of the house of residence, or the building, gardens, orchards 
or appurtenances necessary for the convenient occupation of the same, 
belonging to any benefice, to which house of residence any spiritual 
person may bo requu-ed, by order of the bishop as aforesaid, to pro- 
ceed and to reside therein, or which may be assigned or appointed as 
a residence to any curate by the bishop, shall bo made in writing, and 
nhall contain a condition for avoiding the same, upon a copy of such order, 
assignment or appointment being served upon the occupier thereof or 
left at the house, and otherwiso shall be null and void.” And a sum- 
mary remedy is provided for enforcing such condition. 

By stat. 5 & 6 Viet. c. 27, which applies to farming leases, in- 
cumbents of ecclesiastical benefices (y) may, icith the consent of the 
bishop and patron, lease lands belonging to their benefices, except the 
parsonage house and offices and ten acres of glebe situate most con- 
veniont to be occupied therewith, for any term not exceeding fourteen 
years, subject to the restrictions and conditions imposed upon them by 
the said act for the benefit and protection of their successors. But 
it is provided that “the term to be granted by any such lease as 
aforesaid may bo tirenty years in any ease whore the lessee shall 
covenant thereby to adopt and use any mode or system of cultivation 
more expensive than the usual course, or to drain or subdivide, or 
embank and warp at his expense any part of the demised premises, 
or to erect, at his own expense, on the said premises any buildings, or 
to repair in a more expensive manner and at a greater expense than 
is usually required of lessees of farms any buildings on the demised 
promises, or iu any other manner to improve at his expense the 
demised premises or any part thereof ” (s). No lease granted imder 
this act can bo surrendered without the consent of the bishop and 
patron {a). The act itself must be referred to for details. At common 
law a lease granted by the inoumbent of a benefice, in whatever terms 
it was framed, operated os a demise so long only as he continued 
inoumbent, for he could not pass a greater interest (5). 

(j/) Byg. 16, "the word ‘benefice’ diall {:) Sect. 1. 

he conetrued to comprehend every rectory, (o) Beet. 6. 

vicarage, peipetaaT cnracy, donative, en> (b) Wheeler v. Eeydm, Cro. Jao. 328 ; 

dewed publio chapel, parochial dha^lry Prxee v. Williatne, 1 M. & W. 6 ; Poe d. 
and distriot cdiapelry ; the inenmbent of Kerby v. Carter, By. & Moo. 237 ; Poe d. 
which in right thereof ahall be a ooipota* Teimyeon r. Lori Xarboroa/h, 1 Bing. 24 ; 
ti<m Bolo.” Cole Ejeo. 602. 
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By sect. 4, “ the execution by the bishop and patron whose con- 
sents are hereby made requisite of any lease to be granted under the 
authority of this act shall be conclusive evidence that the lease docs 
not comprise any lands which ought not to be leased under the pro- 
visions of this act, and that a proper portion of the glebe land remains 
unleosed, and that the rent reserved by such lease is the best and 
most improved rent that could be reasonably gotten for the lands and 
hereditaments comprised therein at the time of granting such lease, 
and that all the covenants contained in such lease are proper 
covenants.” 

In consequence of sect. 4, a lease which is executed by the patron 
and ordinary as well as the incumbent may be valid in favour of tlio 
lessee, although it does not strictly comply with all the requisitions 
of the statute : for instance, where it reserves the rent half-yearly 
instead of quarterly (c). Quod fieri non dehetfewtum valet. 

The above act does not repeal tho 13 Eliz. c. 10 : and tliereforo 
a rector, with the consent of tho patron and bishop, may demise his 
glebe under tho powers of tho common law, subject to tlio provisions 
of the statute of Elizabeth, though the lease may not be conformable 
to tho restrictions imposed by tho statute of Victoria ((/). 

By ‘‘The Ecclesiastical Leasing Act, 1842” (c), as amended by 
“ The Ecclesiastical Leasing Act, 1858” (/), any ecclesiastical corpo- 
ration, aggregate or sole, except any coUoge {(j) or corporation of vicars 
choral, priest vicars, senior vicars, custos and vicars or minor canons, 
and except also any ecclesiastical hospital, or tho master tliereof, may, 
with the consent of the Eccicsimtical Commissioners for England^ and 
with such further consents as in tho said acts mentioned, grant build- 
ing and repairing leases for any tcmi not exceeding nincty-nino 
years : also leases of running water and way-leaves, and other rights 
and easements, for any term not exceeding sixty years : also mining 
leases, for any term not exceeding sixty years : all of which leases 
must be mode subject to certain restrictions and (jonditions for the 
protection and benefit of their successors. The acts must bo referred 
to for details, but it may bo mentioned here that sect. 1 of tho act of 
1842 expressly authorizes a leaso with or without a proviso that no 
breach of covenant (except tho covenant for payment of rent and 
other such covenants, if any, as may agree to be excepted) sJmll 
occasion any forfeiture unless judgment shall have been obtained in an 
action for such breach of covenant, nor unless tho damages and costs 


Cii.I. Sec. 14. 
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Effect of 
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Evidence. 
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13 Eliz. c. 10. 
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crs. 
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(r) Jeiiklna v. Orcen^ 27 Beav. 440 ; but 
the Acts 24 & 26 Viet. c. 106, and 25 & 26 
Viet. 0. 62, post, seem, to a great extent, 
to get rid of the effect of this decision. 

W) Jenkins Y. Oreeny 28 Beav. 87. 

(e) 6 & 6 Viot. 0 . 108. 

(/) 21 & 22 Viet. 0 . 67. Tho Act 12 & 


] .3 Vift. c. 26, for granting relief against 
defects in leases under powers, does not 
(see sect. 7) apply to ecclesiastical leases, 
or to leases of tho possessions of any col- 
lege, hospital, or chorritablo foundation. 

(y) As to leases by colleges, sec post, 
Sect. 15. 
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to bo recovered in such action shall have remained unpaid for the 
space of three calendar months after judgment shall have been 
obtained in such action.” The execution of any such lease by the 
necessary consenting parties is to be conclusive evidence that the 
requisites of the above acts have been complied with. 

Under sect. 30 of the first-mentioned act they were prohibited from 
taking any premium, fine or foregift; but that was repealed by 
21 & 22 Viet. c. 57, 68. 1, 2. 

By sect. 8 of the first-mentioned act, “nothing in this act contained 
shall restrain any corporation hereby empowered to grant leases and 
make grants as aforesaid from granting any leases or making any 
grants, whether by way of renewal or otherwise, which such corpora- 
tion might have lawfully and rightfully granted or made either under 
the provisions of any public (A) or private act of parliament, or under 
any other authority, or in any manner whatsoever, in case this act 
had not been passed, or from the taking of any fine, premium or fore- 
gift from the lessees in any renewed or new leases named or to be 
named, or from their underlessees, or from any other persons having 
or claiming an interest in any such renewal, for any such renewed or 
new leases, save, and except that in every lease (other than any lease 
granted under the powers of this act) which shall bo granted by any 
such corporation as aforesaid, of any lands or houses which ‘shall have 
been leased for budding or repairing purposes under any of the powers 
of this act, there shall be reserved the best improved rent, payable 
half-yearly or oftener, which can be obtained for the same, without 
taking any fine, premium or foregift, or anything in the nature of a 
fine, premium or foregift, for making or granting the same.” 

By “ The Ecclesiastical Leasing Act, 1858 ” (21 & 22 Viet. o. 67), 
B. 1, “ in any case in which it shall bo made to appear to the satis- 
faction of the ecclesiastical commissioners for England that all or any 
part of the lands, houses, mines, minerals or other property of or 
belonging to any ecclesiastical corporation which are by the 5 & 6 
Viet. c. 108, authorized to be leased, might to the permanent ad- 
vantage of the estate or endowments belonging to such corporation bo 
/emed in anjj manner^ or be sold, exchanged or otherwise disposed of, 
it shall be lawful for any ecclesiastical corporation, aggregate or sole, 
except as in t/te said act is excepted^ from time to time, with such con- 
sents as in the said recited act mentioned, and with the approval of the 
said commissioners^ to bo testified by deed under their common seal, to 
lease all or any part or parts of the lands, houses, mines, minerals 
or other property belonging to such corporation, whether the same 
shall or shall not have been previously leased or dealt with under the 
provisions of the said recited act, or of this act, and either in considera^ 

[h) See 18 Eliz. c. 11, b. 6, ante, 20 ; C Will. 4, o. 20, ante, 21. 
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tion or partly in consideration of premiums or not^ or for such other Cii. I. Sbo. 14. 
considerations, and for such term or terms, and under and subject to 
such covenants, stipulations, conditions and agreements on the part of of Victoria), 
the lessee or lessees, and generally in such manner as the said com- 
missioners shall under the circumstances of each case think proper 
and advisable.” 

By 14 & 15 Viet. c. 104, intituled “An Act to facilitate the ii&i5Vict. 
Management and Improvement of Episcopal and Capitular Estates in EpiHcopal and 
England” (/), ecclesiastical corporations, sole or aggregate, with the 
approval in writing of the Church Estate Commissioners, may sell, 
enfranchise or exchange their church lands, or purchaso the interest 
of their lessees. And by sect. 9, “ no lease of any lands purchased or 
acquired, or in which the estate or interest of a lessee, or of a holder 
of copyhold or customary land, is purchased or acquired, by any 
ecclesiastical corporation under this act, shall, except as hereinafter 
provided, bo granted by such ecclesiastical corporation, otherwise 
than from year to year, or for a term of years in possession not cjc- 
ceeding fourteen ycars^ at the best annual rent that can be reasonably 
gotten, without fine, the lessee not to be mode dispunishable for 
waste, or exempted from liability in respect of waste: provided 
always, that it shall be lawful for such ecclesiastical corporation, with 
the approval of the Church Estate Commissioners, from time to time 
to grant mining or building leases,” as therein mentioned (A). 

By 23 & 24 Viet. c. 124, s. 8, “ no lands assigned or secured os 23 & 24 Viet, 
the endowment of any see under this act shall be granted by the arch- 
bishop or bishop otherwise than from year to year, or for a term of 
years in possession not exceeding twenty^one years, at the best annual EndowmentH 
rent that can be reasonably gotten, without fine, the lessee not to be 
made dispunishable for waste, or exempted from liability in respect 
of waste ; and so that in every such lease such or the like covenants, 
conditions and reservations be entered into, reserved or contained 
with or for the benefit of the archbishop or bishop and his successors, 
os under soot. 1 of the act 5 & G Viet. c. 27 (for better enabling the 
incumbents of ecclesiastical benefices to demise the lands belonging 
to their benefices on farming leases), are to be entered into, reserved 
or contained in a lease granted under that enactment to or for the 
benefit of the incumbent and his successors, or as near thereto as the 
circumstances of the case will permit; but where under the said 
section of the last-mentioned act any consents are provided for or 
required, the consent only of the archbishop or bishop for the time 
being shall be requisite : provided always, that it shall be lawful for 

(0 A temporary act, amended by 17 & piring Laws Continuance Act, 1880 (43 & 

18 Viet. 0 . 116; 22 & 23 Viet. o. 46 ; 23 & 44 Viet. c. 48), until the Slst December, 

Viet. c. 124 ; 31 & 32 Viet. o. 114, h. 10 ; 1881. 

and continued bynumerouB Expiring Laws (4*) See also the Ecclesiastical Leasing 

Continuance Acts; and lastly, by the Ex- Acts, 1842, 1858, ante, 23, 24. 
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the archbishop or bishop, with the approval of the estates committee 
of the ecclesiastical commissioners, testified under the common seal 
of the said commissioners, which the said committee are hereby 
empowered to affix to any lease for this purpose, from time to time 
to grant mining or building or other leases of any such lands, for 
such periods, for such considerations, upon such terms, and generally 
in such manner as such committee under the circumstances of each 
case may think fit; and it shall be lawful for such committee to 
require that any portion of tlie rent reserved on any such lease shall 
bo payable to the said ecclesiastical commissioners.” 

By sect. 9, “the estates committee shall cause the property assigned 
as an endowment for any see as aforesaid to be inspected so often os 
they think fit, and shall cause notice in writing of all dilapidations 
or want of repair found on such inspection, and of the repairs or 
works necessary for remedying the same, to bo given to the arch- 
bishop or bishop of such see, and such archbishop or bishop shall 
forthwith do or cause to be done, at his or their own expense, or 
at the expense of his or their lessees or tenants (as the case may 
require), the repail's or works mentioned in such notice; and if any 
difference arise between such archbishop or bishop and the estates 
committee with regard to tho condition of such property, or the 
repairs or works required by the estates committee, the matter in 
difference shall be referred to arbitration as hereinafter provided.” 

By sect. 11, “tho estates committee shall, when required by any 
archbishop or bishop to whom lands may have been assigned as an 
endowment under this act, undertake tho management of such lands 
and receive the rents and profits thereof during tho incumbency of the 
archbishop or bishop ; and in every such case as aforesaid tho estates 
committee, during their management, may grant all such leases as 
might have been granted by such archbishop or bishop if the lands 
had continued under his or their management, and may with tho 
approval of such archbishop or bishop grant such other leases as 
might have been granted by him or them with the approval of the 
estates committee ; and the commissioners shall, during the time such 
lands ore under the management of the said estates committee, pay to 
such archbishop or bishop the annual income to secure which the lands 
may have been assigned.” 

By sect. 31, rights of renewal and other obligations under special 
acts, &c. preserved, notwithstanding anything done under sect. 10. 

By 24 & 25 Viet. o. 105, intituled “ An Act to prevent the future 
Qrant by Copy of Court Boll and certain Leases of Lands and Here- 
ditaments in England belonging to Ecclesiastioal Benefices” (/), after 
reciting “ that there are in England certain ecclesiastical benefices to 

[/) Amesded by 25 & 26 Viet. c. 52, or Bestmimiiff Acts extended to copybolda 

post, 28. None of the previous Disabling oxoept 5 & 0 Viet. c. 27, ante, 22. 
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which belong manors, lands, tenements and hereditaments, which by Cn. l. Seo. 14. 
custom or otherwise the rectors, vicars, perpetual curates or incumbents XcMmiimi 
thereof have power to grant and lease out for lives and long terms of oj^vktw^). 
yean, and such grants have been made by them at nominal annual 
rents, to the prejudice of their successors, and it is expedient to deter- 
mine and put an end to the power to make such grants ; ” it is enacted 
as follows : — 

By sect. I, “it shall not be lawful for any prebendary of any Fines 
prebend, not being a prebend of any cathedral or collegiate church, 
rector, vicar, perpetual curate or incumbent, kJio after the passint/ of 
this act may become jmaessed of or entitled to any manors, lands, 
tenements or hereditaments belonging to any ecclesiastical benefice in 
England to make any grant by copy of court roll or lease of any such 
manors, lands, tenements or hereditaments in consideration of any 
fine, premium or foregift, but the same may, by any rector, vicar, 
perpetual cm’ute or incumbent appointed after the passing of this act, 
be leased, sold, exchanged or enfranchised, or disposed of under tho 
provisions of 5 & 6 Viet. c. 27 ; 5 & G Viet. c. 108, and 21 &, 22 Viet, 
c. 67, or such of the provisions of such acts respectively as are now in 
force.” 

By sect. 2, “ nothing herein contained shall interfere with or prevent Bights ac- 
the right and po wer of any such present prebendary, rector, vicar, per- 
petual curate or incumbent, during his incumbency, to moke any grant interfered 
by copy of court roll or lease which he might lawfully have made before ’ 

the passing of this act, and nothing herein contained shall prejudice nor prior 
or affect any grant heretofore made by such prebendary, rector, vicar, ’ 
perpetual curate or incumbent, or any right of renewal or tenant right, nor Rights of 
if any such there be, in any manors, lands, tenements or hereditaments 
held under any such grant or under any lease, nor shall this act preju- 
dice or affect any power of sale, exchange or enfranchisement existing 
under any statute now in force, or any present or future right of ad- 
mission of any person to any copyhold tenement according to the 
custom of the manor of which it is holden, and to which such person 
may be legally entitled.” 

By sect. 3, notwithstanding anything contained in the 11th section Powers to 
of an act 14 & 15 Viet. o. 104, any rector, vicar, perpetual curate or 
incumbent shall have such and the same powers of solo, exchange 
and enfranchisement os are possessed by any ecclesiastical corpora- 
tion, sole or aggregate, under any act now in force ; and tho pro- 
visions of an act 23 & 24 Viet. c. 124, ^hoU, so for as the some relate 
to powers for the raising or application of money by trustees, allow- 
ances to lessees, arbitration, valuation, rate of interest, apportion- 
ment of rent and substitution of titles on exchange, be applied, 
mutatis mutandis, to sales, exchanges or enfranchisements of any 
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manors, lands, tenements or hereditaments in this act comprised; 
but the proceeds of any such sales or enfranchisements and any 
monies received by way of equality of exchange, shall be applied 
according to the provisions in that behalf contained in the said act 
5 & 6 Viet. c. 108, and in the said act 21 & 22 Viet. c. 57. 

By 25 & 2G Viet. c. 52, the prohibition to make any grant by copy 
of court roll or lease contained in 24 & 25 Viet. c. 105, s. 1, shall 
not only extend to grants made in consideration of any fine, premium, 
or foregift ; but shall also extend to all grants and leases made for a 
longer term or in any other way than according to the provisions of 
the several statutes mentioned in sects. 1, 3 of that act. 

By 31 & 32 Viet. c. 114, s. 9, none of the deans and chapters men- 
tioned in the schedule to 31 & 32 Viet. c. 19 [including York, Carlisle, 
Peterborough, Chester, Gloucester, St. Asaph, Worcester, Chichester, 
Winchester, Salishitry, Bristol, Canterbury, Exeter, Wells, Rochester, 
St. DavifVs, Llandaff, and Windsor'], and no dean and chapter after the 
making of any order in council respecting them, in pursuance of this 
act, shall demise any land vested in them, otherwise than from year 
to year, or for a term of years in possession not exceeding twenty- 
one, at the best annual rent that can be reasonably got without fine ; 
and shall not make the lessee dispunishable for or exempt from 
liability in respect of waste ; and in every such lease such or the 
like covenants, conditions and reservations shall be entered into, re- 
served or contained with or for the benefit of the dean and chapter 
and their successors, as under sect. 1 of 5 & 6 Viet. c. 27, ore to bo 
entered into, reserved or contained with or for the benefit of the 
lessor and his successors in a lease granted under that section, or as 
near thereto as the circumstances admit (wi). 


Sect. 15. — By Universities and Colleges. 

The universities of Oxford and Cambridge are regarded as civil 
corporations («) ; so, of course, are the universities of Durham and 
London; and the several colleges in all such universities respec- 
tively. 

Like other corporations aggregate, they had at common law power 
to make such leases of their lands os they thought fit under their 
common seal, without the consent or confirmation of any other 
person (c), provided such leases were in conformity with their own 

(m) liiis enactment will put an end to immediately divided between the momben 

the custom or practice wmoh has long for the time being, 
prevailed of renewals of leases by deans (;>) Parkinson^ a casa, Garth. 93 ; E. v. 
and' chapters at the end of each seven V.-O.^ Ca^ndffs, 3 Burr. 1666. 
years, or on l^e dropping of each life, (o) Co. Lit. 44 a. 
upon payment of a large fine, which was 
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private statutes, charters and bye-laws. But as such power was often Ch. l. Seo. 16. 

much abused by the members for the time being, to the great preju- 

dice and impoverishment of their successors, they have been restrained anTcMtan. 

by divers statutes from leasing their lands, and especially their church nTshiiiiun^ 

property,. esfieipi for limited terms and subject to certain covenants or Dioabliug' 

and conditions intended for the protection and benefit of their sue- 

cessors(p). 

Now, by the Universities and College Estates Act, 1858 and Oxford, 
1860 (y), the universities of Oxford, Camhridge and Durham and the 
colleges in those universities respectively (including Christ Church, 

Oxford), and also the colleges at Winchester and Eton, have extensive 
powers (without the consent or control of the Copyhold Commissioners 
or of the Church Estates Commissioners, or of any other person or 
persons whomsoever), to grant leases for any term not exceeding 
twenty-one years, subject to certain restrictions and conditions for the 
protection and benefit of their successors; also to grant building 
and repairing leases for ninety-nine years, and to enter into previous 
contracts for any such leases ; also to lease running water and way- 
leaves, and other rights and easements for sixty years ; also to grant 
mining leases for sixty years, and various other powers. The acts 
must be referred to for details (r), but it may bo mentioned hero that Proviso for 
the Act of 1858 authorizes leases containing a proviso against for- 
feiture without prior action for damages similar to that allowed by 
tho Ecclesiastical Leasing Act, 1842, previously referred to. 

By sect. 30 of the first-mentioned act, “ nothing in this act con- previous 
tained shall restrain the said universities or colleges respectively from 
exercising any powers of sale, enfranchisement, exchange, purchase or 
borrowing monies, or from granting any leases, or making any grants, 
whether by way of renewal or otherwise, which tho said universities, 
or any such college as afores.oid, might have exercised or granted 
under the provisions of any public or private act of parliament, or 
under any other authority, or in any other manner whatsoever in 
case this act had not been passed ” (s). 

By 23 & 24 Viet. c. 59, s. 3, “ where any lands belonging to any Lands onco 
such university or college as aforesaid shall at any time have been xtack^ront 
leased at the best and most improved yearly rent, without fine, no uut thon>after 

to bo leosod 
Upon FiuGR. 

(p) See 13 Eliz. o. 10, b. 3, ante, 18 ; («) Soe 18 Eliz c. 11, ss. 6, 6, ante, 20. 

14 Eliz. 0 . 11, B. 17, ante, 19; 18 Eliz. c. 6, Under 19 & 20 Viet. c. 88, b. 48, any col- 

B. 1 (com rents), ante, 20 ; 18 Eliz. o. 11, s. logo at Canibridgo or Eton may, with tho 
2, ante, 20 ; Id., ss. 5, 6 (manor of Eiiield), consQnt of tho Church Estates Commis- 
ante, 20; 39 & 40 Goo. 3, o. 41, ante, 20; sioners, sell or exchange any lands or 
12 & 13 Viet. 0. 26 (defective execution of hereditaments vested in such college. So, 
powers), ante, 23, note(/). under 19 & 20 Viet. o. 05, the university 

0?) 21 & 22 Viet. 0. 44 ; 23 & 24 Viet, of Oxford, and the colleges in tho said 

0 . 69. university, and Winchester College, may, 

(r) See Chit. Stat. vol. iv. tit. ** Lease with the like consent, sell or exchange 
(E^lesiostioal, College, and Hospital).’* lands, &c. 
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Ch. I. Sec. 16 . fino, premium or foregift, or anything in the nature thereof, shall 
nlmtuhi taken hy any such university or college for the grant or 

and CoUeijn, renewal of any lease of the same lands.” 

Mortgages by ahovo universities and colleges have also powers to raise 

Demise. monies for certain purposes, with the consent of the Cojnjhold Com- 
missioners, hy way of mortgage for a term of years determinable, 
&c. (t). 

31 & 32 Viet. By 31 & 32 Viet. c. 118, s. 24, the new governing body of Eton 
Eton?’ * make a scheme for running out their leases, so that their property 

may he let at raek-rent instead of on leases renewable on payment of 
lines. 

London Uni- The university of London and colleges not within the Acts of 1858 
CdlegM.”^ and 1800, must lease according to their own private statutes, charters 
and bye-laws, and on demising any church property must conform to 
the restrictions and conditions imposed hy such of the Disabling or 
llestraining Statutes as may bo applicable (n). 


Sect. 10. — Ji// Parish Officers. 
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The act 59 Goo. 3, c. 12, s. 13, provides “ that for the promotion 
of industry amongst the pooi’, it shall be lawful for tho church- 
wardens and ovci’seers of the poor of any parisli, with the consent of 
the inhabitants in restnj assembled (.(;), to lot any portion or portions 
of such parish lands as aforesaid, or of tho laud to bo so purchased 
or taken on account of the parish (y), to any poor and industrious 
inhabitant of tho parish, to be by him or her oocupied and cultivated 
on his or her own account, and for his or her own benefit, and at such 
reasonable rent and for such terms as shall by tho inliabitants in 
vestry bo fixed and determined.” 

Before this act a person, who held under a lease granted by parish 
officers, was only a tenant from year to year (s). 

In the making of leases under this act, tho terms of it must be 
strictly observed; therefore a memorandum not signed by all tho 
parish officers, or by their order, is not a lease pursuant to the 
statute (a) ; not only tho churchwardens, but also the overseers, must 
join in the lease (i). An invalid lease mode by some of the parish 


{t) 21 & 22 Viet. c. 44, ss, 27, 28 ; 23 & ‘ 274 ; Doe d. Ilohh v. Cochlly Id. 478. 

24 Viet. c. 69, B. 1. (fl) JOm d. Landaell v. GoKer^ 17 Q. B. 

(<#) Ante, 29, note (ji). 689 ; 21 L. J., Q. B. 67. 

[x] Tlie consent of the Local Govern- (^) Woodfioek v. Oibson^ 4 B. & C. 462 ; 

ment Board does not appear to be neces- ThiUipa v. Team^ 6 B. & C. 433 ; Doe d. 

sarv. See the concluding^ proviso in 4 & Jackaon v. 10 B. & 0. 886 ; Allaaon 

6 Will. 4, 0 . 76, s. 21. v. Stark, 9 A. & E. 266; Att,^Ocn. v. 

ip) As mentioned in sect. 12, not cx- Lewin, 8 Sim. 366 ; Rxmhall y. Mmt, 8 

reeding twenty acres. Q. B. 382 ; St, Nicholaa, Deptford v, 

(:) Doo d. Hif/ffs V. Ttrry, 4 A. & E. Sketchhfj, Id. 394. 
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officers, coupled with possession thereunder, will determine a previous On. I.Seo.16. 
tenancy at wiU, and enable the now lessee to maintain trespass (<?). <"><'* h 

The above enactment does not apply to copyhold laud (rf). 

Where, in parishes inclosed under acts of parliament, allotments are 
made for the benefit of the poor, it is provided by 2 & 3 Will. 4, c. 42, ^litmcnta. 
and 8 & 9 Viet. c. 118, s. 109, as amended by the Poor Allotment 
Management Act, 1873 (30 Viet. o. 19), that a committee appointed 
by the allotment trustees and parish officers, or by the “ allotment 
wardens,” as the case may bo, may let the allotments to “ industrious 
cottagers” or “poor inhabitants of the parish,” os the case maybe. 

A year’s rent may be required to be paid in advance. It was pro- 
vided by 2 & 3 Will. 4, o. 42, that no allotment should bo made of 
loss than one quarter of an acre, but this provision is repealed by the 
10th section of the Act of 1873 above referred to (e). 


Sect. 17. — By Tnitiees of Settled Estates. 

By sect. 4 of the Settled Estates Act, 1877 (/), “ it shall bo lawful Oi*der of 
for the Court” (i. e. the Chancery Division of the Iligh Court), “if 
it shall deem it proper and consistent with a due regard for the Estates Act. 
interests of all parties entitled under the settlement (y), and subject 
to the provisions and restrictions in that act contained, to authorize 
leases of any settled estates (y), or of any rights or privileges over or 
affecting any settled estates, for any purpose whatsoever, whether in- 
volving waste or not,” provided five specified conditions bo observed, 
viz. : — 

1. The lease must take effect in possession at or within one year Five Condi- 
next after the making thereof, and bo for a term of years not ex- 
coeding for an agricultural or occupation lease, twenty-one years ; for 
a mining loose, or a lease of water mills, wayleaves, waterleaves or 
other rights or easements, forty years ; for a repairing lease, sixty 
years (//) ; and for a building lease, ninety-nine years ; but, except in 
the cose of agricultural leases, where the court shall be satisfied that 
it is the usual custom in the district and beneficial to the inheritance 
to grant leases for longer terms, then for such term as the court shall 
direct (i). 2. The best rent must be reserved that can be reasonably 
obtained, to be made payable half-yearly or oftener, without taking 
any fine or other benefit in the nature of a fine. 3. If the loose bo 

M JFallit V. Selmr, 29 L. J., Ex. 276. 1856 (19 & 20 Viet. c. 120), with four 

Doe d. Dailet/ v. Foatery 3 C. B. 215. amending actS| all being repealed by the 
(e) See futber m to these acts, and the schedule, 
power to recover the demised premises by {g) Tlio words “settlement” and “ set- 
prooeedings before justices, Chap. XXII. , tied estates” are defined hy sect. 2. 

Sect. 3 (b), post. (^0 Taken from 21 & 22 Viot. c. 77, s. 2, 

(/) 40 & 41 Viet. 0 . 18. This act con- (i) Taken from 21 & 22 Viet. c. 77, h. 4. 
solidates the original Settled Estates Act, 
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Gh. I. Sec. 17. 

Leasea by 
Ti'uatcea of 
Settled Estates, 


Proviso for 
Re-entry. 


Peppercorn 

Rent. 


Special 

Covenants. 


Leases under 
Powers in 
Settlements. 


of minerals, &o., a certain portion of the rent must he set aside and 
invested. 4. The felling of trees, except so far as is necessary, must 
not be authorized. 5. “ Every such lease shall be by deed, and the 
lessee shall execute a counterpart thereof, and every such lease shall 
contain a condition for re-entry on non-payment of the rent for a 
period of twenty-eight days after it becomes duo, or for some less 
period to bo specified in that behalf ” (/•). 

With reference to the second condition, that “the best rent shall be 
reserved,” the some 4th section provides, that “in the case of a mining 
lease, a repairing lease, or a building lease, a peppercorn rent, or any 
smaller rent than the rent to be ultimately made payable, may, if the 
court think fit so to direct, bo made payable during all or any part of 
the first five years of the term of the lease” (1). 

The 5th section provides, that, “ subject and in addition to the 
conditions hereinbefore mentioned, every such lease shall contain 
such covenants, conditions and stipulations as the court shall deem 
expedient with reference to the special circumstances of the demise.” 

The court cannot authorize a lease under this act, if any one of 
the parties interested under the settlement opposes the application (m). 
Leases granted by trustees under the provisions of this act must be 
settled in judge’s chambers (»). Where any settlement, whether 
mode before or after 1856, does not contain the usual powers to 
grant leases, &o., and it is expedient and for the benefit of all parties 
interested in the settled estate that a lease of all or any part thereof 
should be granted, an application may be made to the Chancery 
Division of the High Court pursuant to the provisions of this act ; 
whereas it was, before 1860, necessary to obtain a private act of par- 
liament, at a much greater expense. Even now that may sometimes 
be necessary ; and in such case the court will make a declaratoiy 
decree that it is fit and proper that an application should bo mode to 
parliament to extend the leasing powers affecting a settled estate (o). 

Where any settlement made by deed, will, or otherwise, before or 
after the passing of the Settled Estates Act, 1856, contains powers to 
the trustees for the time being (with or without the consent of the 
tenant for life in possession, or of ony other person) to grant leases 
for any limited term, or building, repairing or mining leases, &o., 
subject to certain restrictions and conditions, any such lease may be 
granted strictly in accordance with the power (p), without applying 
to the court under the Settled Estates Act, 1877, that act being only 
intended to remedy tho omission of any such powers in the settle- 

. {h) Note, that thecondition for ro-ontry M In re Merrt/f 3G L. J.,> Ch. 168 ; 15 
does not apply to breaolioB of covenant W. R. 307. 

generally. Seo p. 114, post. (n) In re Proctor, 26 C. J., Gh. 464. 

(/) Suggested apparently by Oust v. (o) Savil v. B^'nee, 29 Beav. 557. 
UiddUton, 3 Do G. F. & J. 33. (p) See post, Sect, 31. 
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ment. Where lands are devised to trustees in fee upon trusts or with Cu. I. Seo. 17. 
powers which, in their execution, require the exercise of judgment TrmUeilf 
and discretion, such as granting leases, and the trustees disclaim. Settled Entates, 
so that the estate in fee descends to the testator’s heir-at-law, such 
powers or trusts cannot be exercised or carried into execution by the 
heir, although he holds the estate subject to the trusts of the will (g). 

Where the heir of a surviving trustee is the proper party to demise, 
a lease granted by the executors of such trustee is void, and not cured 
by 12 & 13 Viet. c. 26 (r). 

When an appointment by way of demise is made in pursuance of a Effect of 
power of leasing contained in a settlement, it will take effect in pre- Powers, 
ference and priority to any long temi of years limited in the settle- 
ment for providing any jointure or portions for younger children or 
the like. The leasing power is considered as controlling and super- 
seding such term, until it is called into action, after which the leasing 
power will be put an end to («). The person entitled under the 
settlement, whose estate is displaced or superseded 2 )vo tanto by any 
such lease, is considered as the immediate reversioner upon such lease, 
and may sue for any breach of covenant therein contained (^), and 
may sue or distrain for the rent thereby reserved (?f). 

Before the Settled Estates Act, 1856 (19 & 20 Viet. c. 120), a tnistce Leases by- 
having the legal estate in lands might have made leases which would 
have been valid, provided they were justified by the quantity of his of Settled 
estate although no express power of leasing was vested in him by the 
settlement. But a party taking a lease from a trustee, with notice of Eowor. 
the trust, and without the concurrence of the cestui quo trust, was sub- 
ject to the control of equity (d?). There was no general rule as to what 
leases might bo granted by trustees, but they were authorized to do what 
was reasonable in each particular caso(y). No lease could bo safely 
taken from them without the concurrence of the cestui quo trust, or the 
sanction of the Court of Chancery {z ) . Since the above act it has become 
more dangerous than over for trustees to grant, or persons to toko 
from them, any lease not warranted by some express power contained 
in the settlement, nor authorized by the court. But such leases would 
be valid if warranted by the estate of the trustees, and could not 
be sot aside in equity at the instance of any cestui que trust who 
ooncuired therein. A lease from year to year, or for a short term at 
rack-rent, without any fine or premium, may therefore be granted by 

MJtobson V. Hightf 34 L. J., Ch. 226; Carpenter Parker, 3 C. B., N. S. 231. 

13 W. B. 393. (t) hhermod y. Oldknoio, 3 M. & S. 

(f) Ex parte Cooper, Re North London R. 382. 

Co., 34 L. J., Oh. 373. (») Rogers v. Humphreys, 4 A. & E. 

(«) Doe d. Courtail y. Thomas, 9 B. & 299. 

0. 288, 293 ; Poe d. Roget's y. Rogers, 6 Platt on Leases, 346. 

B. & Ad. 764; Rogers y. Humphreys, 4 (y) Att.^Gen. y. Owen, 10 Vos. 655. 

A. A E. 299 ; Maundrell y. Maundrell, 10 (c) Platt on Leasos, 347 ; Malpas y. 

Yes. 246 ; 2 Chance on Powers, s. 1410; Aekland, 3 Buss. 373. 

L.T. 


D 
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Cn. I. Sec. 17. trustees out of their legal estate (especially with the concurrence of 
person for the time being entitled to the rents and profits) without 
Settled Hitaiea. any application to the court under the Settled Estates Act, where 
the expense of such application would he utterly disproportioned to 
the transaction. 


Sect. 18 . — Btj Trustees of Charities. 

ChttritaMo The estates of charities ore subject to the provisions of “The 
Trusts Acta. Charitable Trusts Act, 1853” (16 & 17 Viet. c. 137), as amended by 
18 & 19 Viet. c. 124, 23 & 24 Viet. c. 136, and 32 & 33 Viet. c. 110. 
16 & 17 Viet. By 16 & 17 Viet. c. 137, s. 26, “the leases, sales, exchanges and 

' other transactions authorized by such board («) under the powers 

authorized by of this act shall have the like effect and validity as if they had been 

Charity Com-* authorized or directed by the express terms of the trust affecting the 
miasioncra. charity.” 

18 & 19 Viet. By 18 & 19 Viet. c. 124, s. 15, “the secretary for the time being 

Mrinl* board shall be a corporation sole, by the name of ‘ The Official 

Trustees of Trustee of Charity Lands,’ for taking and holding charity lands and 
wMtUut^"^* by that name (instead of the name of ‘ Treasurer of Public Charities’) 
shall have perpetual succession ; and all lands or estates or interests 
in land now vested in the ‘Treasurer of Public Charities’ by that 
name shall become, upon the passing of this act, and by virtue thereof, 
vested in like manner and upon the same trusts in ‘ The Official 
Trustee of Charity Lands,’ and all provisions of the principal act 
which have reference to ‘The Treasurer of Public Charities’ shall 
operate as if the name of ‘ The Official Trustee of Charity Lands’ 
had been used therein instead of the name of ‘Treasurer of Public 
Charities.’ ” 

Sect. 16. By sect. 16, “ the acting trustees of every charity, or the majority 
Acling^^a- provided that such majority do not consist of less than three 

tecs to grant persons, sholl have at law and in equity power to grant all such leases 
or tenancies of land belonging thereto, and vested in the official 
trustee of charity lands, os they would have power to grant in the 
due administration of the charity if the same land were legally vested 
in themselves ; and all covenants, conditions and remedies contaiaed in 
or incident to any lease or tenancy so granted shall be enforceable by 
and against the trustees or persons acting in the administration of 
the charity for the time being, and their alienees or assigns, in like 
manner as if such lands had been legally vested in the trustees 
granting such lease or tenan (7 at the time of the execution thereof, 

{a) Any two of tho Charity CommifiBionorB for England and Wales sitting as a 
Board ; sect. 6. 
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and had legally romainod in or had devolved to such trustees or 
administrators for the time being, their alienees or assigns, subject to 
the same lease or tenancy.” 

By 23 & 24 Viet. o. 136, s. 16, “ a majority of two-thirds of the 
trustees of any charity assembled at a meeting of their body duly 
constituted, and having power to determine on any sale, exchange, 
partition, mortgage, lease or other disposition of any property of the 
charity, shall also have a legal power on behalf of themselves and 
their co-trustees, and also of the official trustee of the charity lands, 
where his concurrence would bo otherwise required, to do, enter into 
and execute all such acts, deeds, contracts and assurances as shall be 
requisite for carrying any such sale, exchange, partition, mortgage, 
lease or disposition into legal effect ; and all such acts, deeds, con- 
tracts or assurances shall have the same legal effect as if the same 
were respectively done, entered into or executed by all the acting 
trustees for tho time being, and by the said official trustee.” 

Before tho above act trustees of charities might have granted leases 
of the lands belonging to the charities, provided they were such in all 
their circumstances as were beneficial to the interests of the charities ; 
but if otherwise, tho Comt of Chancery would have set them aside 
at any distance of time (6), until protected by the Statute of Limita- 
tions (c). Where it was necessary to grant a large number of build- 
ing leases of charity lands in nearly the same form, under the pro- 
visions of an act of parliament, and one lease had been settled in 
chambers, the Court of Chancery allowed the charity to grant other 
building leases from time to time in the same form, without rcfercnco 
to chambers, tho model lease being appended to the order (rf). 
Trustees of a charity have been authorized to grant building leases 
for 600 years, such being the custom of the neighbourhood, and it 
appearing beneficial {e). 


Cu. 1 . Sec. 18. 

Lcam h\j 
Trustees of 
Charities, 

23 & 24 Viet, 
c. 136. 
Majority of 
Two-tliirdfl of 
Charity Trus- 
tocs may leaso 
Charity Pro- 
perty. 


Sect. 19 . — By Iiifniits, 

At common law leases mado by infants ore not absolutely void, but At Common 
voidable on their attaining their majority (/), and that notwithstand- 
ing the rent reserved is not the best obtainable (</). .The lessee can 

(i) 4 Jam. Byth. 269, 3rd ed. ; Alt.‘ (rf) Att.-Gcn. y. Christ ameh, Oxford, Zoxth v. Tar- 

Oen, V. Cross^ 3 Mer. 540; Att.-Oen. y. 3 (iiif. 514; 8 Jur., N. S. 989. 

Otcefif 10 Ves. 666; Att.^Oen v. Broohe, ie) lure Crosgy 27 Bcav. 692. 

18 Ve8. 320; A(to~Oen, v. Lord HothaWf (/) Cro. Jac. 320; A.ih- 

3 Buas. 416. field y,Ashfield^ SirW. Jon. 167; Plowd. 

W 8 & 4 Will. 4, c. 27, bs. 24, 26, 26, 418; Slator v. Brady, 14 Ir. Com. L. R. 

27, whioh extend to (diaritiefl; AtL^Gcn. 61 ; Slator v. Tritnblc, Id. 342; Simpson 

V. Liwey, 19 Beav. 621; 4 De Oox & J. on Infancy (a.d. 1875), p. 27. 

136; AtU^Gen, v. Payne, 27 Beav. 168; [g) Slator y, Brady, 14 Ir. Com. L. R. 

Att.^Oen. V. Magdalen College, Oxford, 6 61. 

H. L. Oas. 189, 206; 26 L. J., Ch. 620. 

1)2 
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Ch. I. Sbo. 19. 
Learn 
hy Infants, 


LcESOHin 

Qavolkiud. 


Leases by 
Infants under 
the Direction 
of the Court. 


in no oaso aroid the lease on account of the infancy of the lessor (A). 
The lease is voidable by the infant when he becomes of age (>) but 
not before {/) ; or by his heir if he die imder age (k). To avoid a 
lease by an infant under which the lessee is in possession upon the 
lessor attaining twenty-one, some act of notoriety, ex. gr., ejectment, 
entry, or demand of possession is requisite : the mere execution of a 
new lease to another lessee is not su£Soient to divest the estate created 
by the first lease (1). If when of age ho receives any rent payable 
after he became of age, he thereby ratifies the lease from the day of 
its execution (J). A mortgage of the land to the lessee by a deed 
reciting the loaso amounts to a ratification (m). Subject to the above 
qualification, all gifts, grants or deeds made by infants, by matter in 
deed, or in writing, which take effect by delivery of his hand, are 
voidable by himself, by his heirs, and by those who have his estate (»). 
The words “ take effect” ore the essential part of the definition, and 
exclude letters of attorney, or deeds which delegate a more power and 
convoy no interest (o). An infant cannot appoint an agent, and 
therefore his next friend cannot bind him. An infant appointing an 
agent to moke a lease is not bound by such lease, nor by his ratifica- 
tion of it. The lease of an infant, to be good, must be his own per- 
sonal aot(j^). 

By the custom of gavelkind an infant seised of land in socage may 
at the age of fifteen years make leases for years, which bind him after 
he comes of age, inasmuch os the custom makes the age of fifteen his 
full age for that purpose (q). 

The difiSculties which have arisen os to leases by infants at common 
law (r), have lost much of their importance by virtue of the Act 
11 Geo. 4 & 1 Will. 4, 0 , 65, under which (ss. 16 and 17) infants ore 
empowered to grant renewals of leases under the direction of the 
Chancery Division of the High Court (s) ; and the court is authorized 
to direct leases of land belonging to infants when it is to the benefit 
of the estate (t). 

By sect. 31 of the act, leases granted under it are as valid as if the 
infant had been of full age. The court has power under the act to 


(A) ZifucA d. y. FarsonSf 3 Burr. 
1806. 

(i) Slater v. Brady^ 14 Ir. Com.' L. B. 
61. 

(J) Slater y. Trimble^ 14 Ir. Com. L. B. 
342. The doctrine laid down in Madden 
y. White, 2 T. B. 159, that a lease for the 
benefit of the infant binds him, seems to 
be exploded. See Platt on Leases, Vol. I., 
p. 31. 

ik) 4 Cruise, 74, s. 67. 

(/) Slater y. Brady, 14 Ir. Com. L. B. 
61; Slater Y, Trimble, Id. 342. 

(m) Sterry y. Jehnson, 2 Y. & 0. 386. 


(n) Perk. chap. i. sect. 12; Bao. Abr. 
tit. Leases (B.); Baylis y. Dineley, 3 M. 
& S. 477 ; 2 Irat. Cony. 248. 

(o) Zeneh d. Abbet y. Farsens, 3 Burr. 
1804. 

(p) Bee d. TIhemas y. Beberts, 16 M. & 
W. 778. 

Co. Lit. 46 b. 

(r) See Smith, L. & T., 2nd ed., p. 61 ; 
Platt on Leases, Vol. I., p. 29. 
is) Judicature Act, 1873, s. 34. 

It) Be Speneer, 37 L. J., Ch. 18; 17 
L. T., N. S. 200. 
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Banotion a biiildiog lease of an infant’s freehold estate when he is Cn. 1. Seo. 19. 
seised in fee simple in reversion after a life estate by the eourtesy , 

Where an infant is interested in any settled estates, of which neither 
the trustee nor any other person have express power to grant leases, 
on application may be made to the Chancery Division to order leases 
to be made pursuant to the Settled Estates Act, 1877 (40 & 41 Yict. 

0 . 18), B. 49. By that section, all powers given by the act, and all 
applications to the court under the act, may be made by guardians 
on behalf of infants, a special direction of the court being necessary 
in the case of infant tenants in tail. It hod previously been held that 
a guardian must be appointed for the purpose of consenting (v). 

By the Trustee Act, 1850 (13 & 14 Viet. o. 60), s. 5, the Chancery infant Tnu- 
Division has power to make an order vesting land of wliich on infant 
is possessed on trust or mortgage in such person as the court may 
direct, and such person may demise the land in the same manner as 
if the infant hod been of full age and conveyed them to him. 


Sect. 20. — By Guardians. 

For tho purposes of this work guardians may bo considered under Division of 
six heads, viz.: — 1. Guardians in socage or by tho common law; 

2. Testamontaiy guardians or by statute ; 3. Guardians by nature ; 

4. Guardians for nurture; 5. Guardians by election; 6. Guardians 
appointed by the Chancery Division of tho High Court. 

1. A guardian in socage, or by the common law, is a person appointed, Ijcmcs by 
not by any special designation of the party, but by the law, in respect sowgo?”* 
of the lands descended to the infant, so that where no lands descend 
there can be no such guardian (x ) : and this guardianship devolves upon 
such of the next of kin to whom the inheritance cannot descend {y). 

The father may also supersede the authority of the guardian in socage 
by appointing a guardian by will under the 12 Cor. 2, c. 24. 

To enable guardians in socage to take especial care of the infant and 
his authority, the law has invested them, not with a bare authority only, 
but also with on interest, till the guardianship ceases (z) ; and to prevent 
their abuse of this authority and interest, tho law has made them 
accountable to the infant, either when he comes to the age of fourteen 

(m) St ItUhfwd, L. B., 2 Ch. D. 719 ; (y) I Blac. Com. 461; Cole Ejoo. 582. 

45 L. T., Ch. 630. (z) Co. Lit. 87 b; Hutt. 16. 17; S. v. 

(t) St Stitrt Jimti, ittutttd, L. B., 3 Oakley, 10 East, 494 ; £yre v. Cmoiltti 
£q. 334. cf ShafUsbury. 2 P. Wms. lOiS ; y. 

(^) Bao. Abr. tit. Leatci (I. 9); Shop^ Sherringtmy 3 B. & Ad. 714: JR. v. Hutton^ 
land Y. RyoUr. Cro. Jac. 65, 99; 1 Bl^. 3 A. & £. 507; Colo Ejeo. 682. 

Com. 40i: 
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Cn. I. Seo. 20. years, at which time the authority of the guardians terminates, or at 

infant thinks fit ; and therefore their authority 

■ and interest extend only to such things as may be for the benefit and 

adTantage of the infant, and whereof they may give on aooount. 
During the time the guardianship exists, a guardian in socage may 
make leases for years in his own name, os any other who has an interest 
in lands may do; for he is quasi domiumpro tempore and the lessee 
may maintain ejectment on such leases (a). If he makes leases for 
years to continue beyond the time of his guardianship, such leases 
seem not to be absolutely void by the infant’s coming of age, but only 
voidable by him if he thinks fit ; consequently the infant, when he 
comes of age, may by acooptanco of rent, or other act, make sueh leases 
good and unavoidable {h). The lease will be determined by the death 
of the infant, and also by the death of the guardian in socage (c). 
ByTentamcn- 2. A testamentary guardian, or one appointed pursuant to 12 Cor. 2, 
^ Guar- ^ 24 ^ gg_ 8, 9, 10, 11, is tho some in office and interest as a guardian 
in socage, his authority continuing until the infant attains the age of 
twenty-one years (</) ; and it seems clear that a lease by him stands 
on the same footing as a lease by a guardian in socage, with the addi- 
tional advantage to the lessor that the period of minority is extended 
from fourteen to twenty-one years (c). Special guardians, by custom 
of London and other places, do not fall within the statute (/). 

By Ouardians 3. Guardittus by nature are the father, and in seme cases the mother, 
by Nature. child, until it attains twenty-one years (g). They may perhaps 

possess the power of leasing at will, but not for a term (Ji). 

By Guardians 4. Where no testamentary guardian is appointed, tho father or 
for Nurture. jjjQjjjgp jg guardian for nurture until the infant attains the age of 
fourteen years (i). A guardian for nurture cannot make any leases 
for years, either in his own name, or in tho name of tho infant, for ho 
has only the core of tho person and education of the infant; for there 
may be such guardian, though the infant has no lands at all, although 
in such a case there cannot be a guardian in socage: but such 
guardian, it seems, may make leases at will {k). 

By Guardiaiu 3. An infant seised of socage lands, and being unprovided with 
by Election, testamentary guardian, may, on attaining fourteen years, elect a 


(a) Wadt T. Bohr, 1 Ld. Baym. 131 ; 
Hutt. 16; Osborn y* Carden^ Plowd. 293; 
Bac. Abr. tit. Leases (I. 9); Willis t. 
Whiteioood^ 1 Leon. 322 ; B. v. Oakley^ 10 
East, 494 ; Keilw. 46 b ; Cole Ejeo. 582. 
(5) Bao. Abr. tit. Leases jl, 9). 

(c) Balder v. Blackbomy Brownl. 79. 

(d) 1 Blao. Com. 462; Bedell y. Cbn- 
sfablff Vai^h. 179; Boe d. Barry y. 
Hodgsony 2 Wils. 129 ; Cole Ejeo. 683. 

( 0 ) Smith, L. & T. 69 ; Roe v. Sodysotty 
2 Wils. 129, so far as it is an authority to 
the contrary, is not law. Seo Platt on 


Leases, Vol. I., p. 376. 

(/) Sect. 10. 

Q) 1 Blac. Com. 461; R, y. Thorp, 
Garth. 384. 

fA) Biyoty. Gamishy Cro, Eliz, 678, 734. 
u] 1 Blao. Com. 461 ; Roach y. Qarvany 
1 Yes. 168; 3 Co. B. 38. 

(A) Willis y. Whitewoody Owen, 46 ; 1 
Leon. 322; Shopland y. Radlen, Owen, 
116 ; Cro. Jao. 66, 08; Gk)db. 143; 4 Leon. 
238; Bigot y. Gamishy Oro. Eliz. 678; Bao. 
Abr. tit. Leases (1. 9). 
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guardian to act until he attains twenty-one (?). This guardianship, Ch.i.Seo.20. 
like that of socage, involves a similar power of leasing the estate of 

£ i / K ® Guardians. 

the infant {m). 

6. Guardians appointed by the Chancery Division of the High By Guardians 
Court may, by virtue of 11 Geo. 4 & 1 Will. 4, o. G5, s. 17, but not H^h 
otherwise («), make such leases as the court shall direct without 
fine, which leases may be made to extend beyond minority (o). If 
the estate be settled, the bettor course would seem to bo to apply 
under the Settled Estates Act, 1877 (40 & 41 Viet. o. 18). 


Sect. 21. — By Ilmhand and Wife. 

(a) As to Wife^s Freeholds. 

By the Act for tho Abolition of Finos and Eeoovorios (^y), married Under Finos 
women, being tenants in foe, in tail, for life or for years, may make y^rit^boli 
leases by doed for any term consistent with their estates, provided the tion Act. 
husband concurs in the deed, and it bo acknowledged by tho wife 
before a judge or before two perpetual commissioners, as direeted by 
that act ((/), or before a county court judge (r). Any such loose may 
be granted upon such terms, and subject to such covenants and con- 
ditions as tho parties thereto may mutually agree on (s). No such 
lease requires enrolment in Chancery unless tho wife is a tenant in 
tail, and tho lease is not one of those excepted in sect. 41. 

By the Settled Estates Act, 1877 (40 & 41 Yict. o. 18), s. 4G, a Uuder Settled 
husband seised in right of his wife of any settled estates for an estate 
for her life, or for a term of years determinable with her life, or for. 
any greater estate (unless tho settlement contain a declaration to the 
contrary), and also a husband “entitled to tho possession or to the 
receipt of the rents and profits of any unsettled estates as tenant by 
the courtesy, or in right of a wife who is seised in fcOj^ may, without any 
application to the Iligh Courts “ demise the same or any port thereof, 
except tho principal mansion house and the demesnes thereof and 
other lands usually occupied therewith, from time to lime for any 
term riot exceeding twenty-one years, to toko effect in possession : pro- Term not to 
vided, that every such demise bo made by deed, and the best rent 
that can reasonably be obtained be thereby reserved, without any fine to be by Deed, 
or other benefit in the nature of a fine, which rent shall be incident 

to the immediate reversion: and provided that such demise be not ^e-entryon 

' * ' Non-paymont 

of Kent. 

U) 1 Bloc. Com. 462; Co. Lit. 87 b ; 2 (p) 3 & 4 WiU. 4, c. 74, 86. 77-88; Id. 

Atk. 624; 1 Ves. 91. s. 40. 

(w) Bate. Abr. tit. Leases (I. 9) ; Pitcairn (j) Sects. 79, &o. 

V. OgboumGy 2 Ves. 376. W 19 & 20 Viet. o. 108, s. 73. 

(m) See Simpson on Infancy, p. 333. (») OrecnwoQd v. Tyler, Cro. Jao. 663. 

\o) Anstey y. llobson, 1 Sm. & G. 605. 
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made without impeachment of waste, and do contain a oorenaiit for 
payment of the rent, and such other usual and proper ooTenants as 
the lessor shall think fit, and also a condition of re-entry on non- 
payment of the rent for a period of twenty-eight days after it becomes 
due, or for some less period to he specified in that behalf; and 
provided a counterpart of every deed of lease be executed by the 
lessee” iv). By sect. 47, “ every demise authorized by the last pre- 
ceding section shall be valid against the person granting the same, 
and all other persons entitled to estates subsequent to the estate of 
such person under or by virtue of the same settlement if the estates 
bo settled, and in the case of imsettlcd estates against the wife of any 
husband granting such demise of estates to which he is entitled in 
right of such wife (v), and against all persons claiming through or 
under the wife or husband (as the case may be) of the person granting 
the same.” By sect. 48, “ the execution of any lease by the lessor or 
lessors shall be deemed sufficient evidence that a counterpart of such 
lease has been duly executed by the lessee as required by this act.” 

When it is desirable to grant leases of settled estates in which the 
wife has only a life interest, for any longer term than twenty-one 
years, either for building, repairing or mining purposes, an application 
must be made to the Chaneery Division of the High Court to autho- 
rize any such leases, pursuant to the Settled Estates Act (r), unless 
indeed the settlement contains some express power authorizing any such 
leases to bo granted, in which latter cose, leases may be granted in 
pursuance of such power, without the leave or authority of the Court. 

A leaso hy deed made by the husband and wife of the wife’s free- 
holds, not in pursuance of any or either of the above-mentioned 
statutes, nor of any express power, is good during the coverture (y). 
Upon the death of the husband in tho wife’s lifetime it becomes 
voidable by her ; and may be confirmed by her acceptance of rent 
becoming duo after tho husband’s death, or tho like (z). Her execu- 
tors may sue for such rent (a). If the husband survive his wife and 
become tenant by the curtesy, tho lease will be good as against him 
during his life or until the end of the term, which shall first happen. 
But if ho do not become tenant by the curtesy (not having ever had 
any issue by his wife which might by possibility have inherited), the 
lease will, upon the wife’ll death, become void os against her heir at 

(m) Tlie section (32) of tho Act of 1856, 42; 37 L. J., Q. B. 33. 

for which this is substituted, required that (s) Jlenstead's case, 6 Co. B. 10; Co. 
the proviso for re-entry should apply to Lit. 66 b; Anon.^ 2 Dyer, 169, pi. 36; 1 
breach of covenants generally. Roll. Abr. 349; Greenwood v. Tuber ^ 

(v) Taken from 21 & 22 Viet. o. 77, s. 8. Jao. 663; Jaeheon v. Mordanty Uro. Eliz. 

[x) 40 & 41 Viet. c. 18. 112; Doe d. CoIUm v. Weller y 7 T. R. 478 ; 

iy) WiscoCs cancy 2 Cro. R. Cl b; Bate- Tarry v. Hindle, 2 Taunt. 180; 2 Wms. 

man v. AUeny Cro. Eliz. 438; Bac. Abr. Saund. 180, note(0]. 
tit. Leases (C. 1); 2 Wms. Saund. 180, (a) Toler v. Slater, L. R., 3 Q. B. 42; 

note (9); Toler v. Slalei'y L. R., 3 Q. B. 37 L. J., Q. B. 33. 



Sect. 21.— Leases bt Hdsbakb and Wife. 


41 


law and all other persons lawfully olaiming through or under her. Ch.I.Sbo.21. 
When the husband does not become tenant by the curtesy, he cannot 
distrain or sue for the rent which becomes due after his wife’s death, mi m/i. 
under a demise made by them both or by him on her behalf (6). If 
husband and wife, in right of the wife, ore joint tenants with A., and 
by deed demise their moiety for years, it operates os a severance of 
the joint tenancy; unless indeed the wife survives the husband and 
enters to avoid the lease : until then it is good as against the joint 
tenant (c). A lease purporting to be made by husband and wife of 
the wife’s freeholds, but executed under a pov^er of attorney for them, 
operates as a lease mode by the husband (done (d). 

A lease by husband and wife without deed is void as against the Widiout 
surviving wife, for it cannot bo said to be her lease (<•), but it will bo 
good during the coverture if the term continue so long (/). The 
term must not exceed three years [g). 

If a husband seised of lands in right of his udfe make a lease for By Hiuband 
years by deed, the term does not become void on his death, but only 
voidable by the entry of the widow (A). 

Leases mode by a wife without the concurrence of her husband By Wife 
and not in pursuanoo of an express power, are, at common law, abso- 
lutely void, and cannot be confirmed (t). But a wife may, in exercise 
of an express power, grant valid leases without the concurrence of her 
husband. 

By the Married Women’s Property Act, 1870 (33 & 34 Viet, c, 93), jiamod Wo- 
B. 1, any property acquired by a married woman, after the passing of ““y A^' 
that act, “ in any employment, occupation, or trodo in which she is 1870. ’ 

engaged or which she carries on separately from her husband,” or 
“through the exercise of any literary, artistic, or soientifio skill,” with' 
all investments of such property, becomes “ property held and settled 
to her separate use,” and may be demised by her independently of . 
her husband accordingly. By sects. 7 and 8 of the same act, any 
personal or freehold property coming to the wife, after the passing of 
the act, as next of kin or ono of the next of kin of intestate, belongs 
to her for her separate use, “ subject and without prejudice to the 
trusts of any settlement affecting the same,” and may be demised by 
her accordingly. 


(fi) Sam T. Seamtt, 4 U. & N. 723 ; 
28 L. J., Ex. 326; Hill v. Saunden, 2 
Bing. 112; 6^. 0, (in error), 4 B. & C. 629. 

m Smallman y. AglxmWy Gro. Jao. 417 ; 
3 Bulat. 272. 

(d) Gardiner Y, Nonnm^ Gro. Jao. 617. 
\e) WaUal y. Heath, Gro. Eliz. 65G; 
Greenwood y. T^er, Gro. Jao. 664 ; Dyer, 
91 b, 146 b; 2 Wms. Saund. 180 a, n. 

(/) Bateman y. Allen, Gro. Eliz. 438; 2 


Co. R. Cl b. 

(y) 29 Gar. 2, c. 3, bs. 1, 2; 8 9 Viot. 

0. 106, a. 3. 

(A) Jordan v, Wykea, Gro. Jao. 332; 
Shiallman y, Agborow, Id. 417; 3 Bulst. 
272 ; Btvwning and Beeston'a ease, Plowd. 
65. 

(t) Ooodright d. Carter v. Straphan, 
Gowp. 201 ; Loft'fc, 763. 
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(b) As to the Wife's Leaseholds. 

At common law a husband may dispose of all his wife’s interest in 
any chattel real by grant or demise : so he may dispose of the interest 
in a term which they have jointly (h). He may also dispose of part 
of his wife’s interest : thus he may demise for a part of the term 
rendering rent, and the rent will go to his executor or administrator, 
though his wife survives (/), notwithstanding the reversion survives to 
the wife (m ) ; but as to the residue of the term, whereof the husband 
makes no disposition in.his lifetime, the wife, if she survive, will be 
entitled to it ; because as to that, the law is loft to take effect, as it 
would have done for the whole, if he had not prevented it by such 
his disposition of part (»). If the husband die before the wife, ho 
cannot bequeath her chattels real by will (o), but if he survive her 
they become his own absolute property (p). If the husband, having 
an interest in his wife’s real estate during their joint Kves, creates a 
term out of that interest, the reversion is in him only, and not in his 
wife also (//). 

The husband may demise his wife’s leaseholds, and thereby confer 
an immediato interest and possession, or he may underlet for a term 
to commence even after his death (r ) ; and it will be good though the 
wife survive ; for having an interest to dispose of in his life, ho may 
dispose of nil the term, so as to bind the wife ; so, when he has dis- 
posed, by any act executed in his life, of the interest of the term, 
and has created a term in the interest, it is as good os if ho had 
granted all the term (s). 

A man possessed of a term of years in right of his wife, ns executrix 
of another person, has power to grant and eonvoy the same : for the 
husband may administer in right of his wife without her oonsont, 
though she cannot administer without the consent of her husband; 
and if the husband can administer jure uxoris without her consent, it 
is incident to the power of administration to sell or dispose of a term 
of years (i). 

A lease made by a husband and wife of the lands of the wife, and 
delivered by loiter of attorney in both their names, will support an 
ejectment by the husband alone ; for the delivery by attorney being 
void as to the wife, it is the lease of the husband only (k). 


(k) Com. Dig. tit. laron and Ime 
(E. 2). 

(l) Id.; Co. Lit. 46b, 361a; 1 Boll. 
343, 1. 16 ; Blaxton y. Heathy Poph. 145. 

(m) Sym's case, Cro. Eliz. 33. 

(n) Bao. Abr. tit. Barm and Feme 
(C. 2) ; Sym's case, Cro. Eliz. 33. 

(o) Plowd. 418. 

(p) Co. Lit. 300 a, 361a, n. (1). 

(y) Hamurt v. Wyman, 3 Exen. 817. 


(r) Anon., Poph. 4 ; Herbin y. Chard, 
Poph. 96; Grute y. Locroft, Cro. Eliz. 
287. 

(«) Grute y. Loeroft, Cro. Eliz. 287 ; 
Anon., Poph. 4 ; Bao. Abr. tit. Baron and 
Feme (C. 2} ; 1 Roll. Abr. 344 ; Herbin y. 
Chard, Poph. 96. 

(t) Ihrustout d. Leoiek y. Coppin, 3 Wilfi. 
277; 2^. Blac. 801; post, 47. 

(«) Gardiner v. Norman, Cro. Jac. 617. 



Sect. 22.— Leases by Lunatics and their Committees. 


43 


By 11 Qoo. 4 & 1 Will. 4, c. 65, s. 16, powers are given, under tte Cn. I.Sbo.21. 
direction of tte Chancery Division of the High Court, to surrender 
and renew leases, which femes coverts would, except for their disa* and jFife. 
bility, be compellable to renew. 

The Pines and Eecoveries Abolition Act (3 & 4 Will. 4, o. 74), to of 
which we have already referred {x), applies to leaseholds as well as wifo. ^ 
to freeholds. Uuder Fines 

We have also seen that the 1st, 7th and 8th sections of the Married veriest, 
Women’s Property Act, 1870, allow independent demises by the wife ^833. 
of “ property.” The let section clearly includes leaseholds in the 
term “ property.” The 7th and 8th sections employ the terms “/)«•- Property Act, 
sonal and freehold property;” and leaseholds being undoubtedly ‘ 
personal property in law, seem to be comprehended in those sections 
also. 


Sect. 22. — By Lunatics and their Committees. 

Leases made by idiots, or persons non compotes mentis, are prim^ By Idiots and 
facie binding, but may be avoided (y). Generally speaking, a contract 
made by a lunatic is binding on him, unless it bo proved that the 
other party knew of his insanity and took some unfair advantage of 
it (s). A lease made during a lucid interval cannot bo impeached on 
the ground of previous or subsequent insanity {a). 

By 16 & 17 Viet. c. 70, s. 113, the committee of a lunatic may ByCom- 
maho, surrender and renew leases in the name and on the behalf of 
the lunatic, under the direction of the Lord Chancellor. So ho may 
execute conveyances, mortgages and other deeds and contracts in the • 
name and on behalf of the lunatic, as the Lord Chancellor shall 
order (6). So he may in like manner make leases or underleases for 
years, for the erection of buildings or for repairing existing buildings, 
or otherwise improving the property, or for farming or other pur- 
poses (c) ; and “ every sun’ender, lease, agreement, deed, conveyance, 
mortgage or other disposition granted, accepted, made or executed by 
virtue of this act shall be valid and legal to all intents and purposes, 
as if the person in whose name or on whose behalf the same was 
granted, aooepted, made, or executed, hod been of sound mind, and 
had granted, accepted, made or executed the same ” {d). It seems to - 
be the practice in every ease, first to obtain the approval of a master 

(«) Auto, 39. \a) 1 Dow, Pari. Gas. 177; Fry, ss. 101, 

(yi Oo. Lit. 247 a; BmrUy'a ease, 4 162. 

Oo. B. 123; TatMY, Boen, 2 Stra. 1104. (^) Sects. 116 — 138. 

(«) Brown Y.JoddnU, IMoo. & Ml. 105; (e) Sect. 129; 18 & 19 Viet. o. 13; 

Molten Y. Oamronzt 2 Exoh. 487; 4 Exch. General Order in Lunaej, 7tlL Noyeoibor, 

17; Beavan y. M* Donnelly 9 Exoh. 309; 10 1853, No. 64. 

Exoh. 181; 23 L. J., Ex. 94, 326; Blliott (d) Sect. 139 ; Cole Ejeo. 581. 

Y. Ineoy 7 Do G., M. & G. 475. 
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in lunacy to the proposed lease, and then an order of the Lords 
Justices confirming the master’s report, and directing the lease, as 
settled and approved of by the master, to be executed by the com- 
mittee, upon the lessee executing a counterpart. In Wynne^ In re (<?), 
however, eighteen months’ possession under an agreement for a lease 
with the agent of the committee was held sufficient to entitle the 
tenant to specific performance, although the sanction of the master 
in lunacy had not been applied for. 

By 15 & 16 Viet. c. 48, committees of lunatics may direct repairs 
and improvements of or upon the land of lunatics, or mahe allowance 
to the tenant executing the same. 


Sect. 23 . — By Persons tinder Duress or Intoxicated, 

All deeds, bonds or grants mode by persons under duress are void- 
able by the parties themselves that make them, or others that have 
their estates, &o. Duress of imprisonment is defined to be where one 
is manifestly imprisoned or restrained of his liberty contrary to law, 
until he executes a bond or deed to another {/), The imprisonment 
must be illegal, otherwise there is no duress [g). Duress of goods 
(especially under a distress) is not sufficient (A). 

Intoxication is a good defence in an action on a deed, lease or 
grant, or on an agreement, provided the party was in such a state of 
intoxication os not to know what he was doing {i). But the contract 
is voidable only and not void, and therefore may be ratified when the 
party becomes sober (A). If through the contrivance and manage- 
ment of the party obtaining the deed the grantor is thrown into 
intoxication for the purpose of prevailing on him to execute the 
deed, relief may be administered, on the ground of fraud (/), by the 
Chancery Division of the Uigh Court (w^). 


Sect. 24 . — By Convicts. 

At common law, on a conviction for felony, real estate became 


forfeited to the crown, but not 


(0 L. R., 7 Ch. 220; 26 L. T. 406 ; 20 
W. R. 348. 

(/) Knight and Norton's casCy 3 Leon. 
239. 

is) 2 Inst. 482; 11 Q. B. 117. 

(A) Sheate y. Beak^ 11 A. & E. 983; 
Gulliver y. Cozens^ 1 C. B. 788; Kearns y. 
Burell, 6 C. B. 696; 6 D. & L. 357. 

(i) Gore y. Gibson^ 13 M. & W. 623; 
Fitt V. Smith, 3 Camp. 34 ; Buikr y. Afut^ 


without attainder (w). Under a 
vihill, 1 Bligh, 137. 

(A) Matthews y. Baxter, L. R., 8 Ex. 
132; 42 L. J., £z. 73. 

(/) Johnson y. Medlieott, 3 P. WmB. 139; 
Cory y. Cory, 1 Ves. 19; Nagle v. Baylor, 
3 Dni. & W. 60 ; Say y. Bartcick, 1 V. & 
B. 196 ; Butler y. Mukihill, 1 Bligh, 127. 
im) JndioatuTO Act, 1873, b. 34, Buha. 3. 
(m) Cole Ejec. 573. 



Sect. 24. — ^Leases by Convicts. 


45 


demise, therefore, by a felon after attainder, the lessee had a good Ca.I.SEa.2l. 
title against all hat the crown and the lord of whom the land was l^»ethy 
held (o) ; and the crown was said to he entitled to hold during the — 
felon’s life (p). The crown’s right of entry might ho exorcised or 
enforced without any inquisition being taken or office being found, or 
actual re-entiy {q). An assignment by a felon just before trial, 
without consideration or value, was void as against tho crown (r). 

But a bond, fide assignment made before the day of trial (oven after 
the commission day), in consideration of a pre-existont debt or other 
good consideration, was valid (a). 

The property of persons who hare been convicted of treason or Regulation of 
felony is now entirely regulated by an act passed on the 4th July, 

1870 (33 & 34 Viet. c. 23), by which forfeiture to tho crown is 33&34Viot. 
abolished. By sect. 1 of this act “no confession, verdict, inquest, 
conviction or judgment of or for any treason or felony or felo de so, 
shall cause any attainder or corruption of blood, or any forfeiture or 
escheat.” By sect. 9 the crown may commit the custody and 
management of the property of any convict, t. e. “ any person against 
whom judgment of death or penal servitude shall have been pro- 
nounced or recorded upon any charge of treason or felony” (/), to an 
administrator, upon whoso appointment “all the real and personal pro- 
perty, including choses in action, to which the convict was at tho time 
of his conviction, or shall afterwords while he shall continue subject 
to the operation of the act, become or be entitled, shall vest in such 
administrator for all the estate and interest of such convict therein ” 

(sect. 10). By sect. 8 the convict is disabled to sue or alienate pro- 
perty, and by sect. 12 “ the administrator shall have absolute power 
to let, mortgage, sell, convey and transfer any part of such property • 
os to him shall seem fit.” By sect. 18 the property reverts to tho 
convict or his representatives on tho completion of his sentence, pardon 
or death. By sect. 21 an interim curator may, if there bo no adminis- 
trator, be appointed by justices ; and by sect. 24 such interim curator 
may bring and defend actions, and may “ receive and give legal dis- 
charges for all rents,” &o. Property acquired by a convict “ during tho 
time which he shall be lawfully at largo under licence” is, by sect. 30, 
exempted from the operation of the act. 

A lease made by on outlaw before on inquisition token will prevent Outlaws 
the title of the crown, if it be made bon& fide and upon good con- 

(tf) Doe d. Bvant or Or\ffith» v. Prit* Wfkitaker v. Wisbey^ 12 G. B. 44; Chownc 
ehard^ 6 B. & Ad. 766 ; Cole Ejeo. 673. v. BaylU, 31 Boav. 361. 
ip) Ghamb. L. & T. 46. (0 Persons not comprised 

Iq) 22 & 23 Viot. o. 21, s. 26. within this definition are exempted from 

(r) JIfortwood ▼. fTilktt 6 G. & F. 144 ; forfeiture hj the act, but are otherwise 
8haio V. Bran, 1 Stark. B. 319; In re unafieoted by its provisions relating to the 
Saunden, 4 Q-iS. 179; 32 L. J., Oh. 224. administration of property. 

(«) PerkiM v. Bradley^ 1 B[are, 219 ; 
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Cn. I. Sec. 24. sideration, but not if it be in trust for tho outlaw only(M). Tho 
Onvleti^ grant of a person outlawed in a personal action was good against all 

but tho crown (a;) ; but outlawry in civil proceedings, which had long 

been obsolete, was abolished by tho Civil Procedure Acts Bepoal Act, 
1879 (42 & 43 Viet. o. 69). The Act of 1870, above mentioned (see 
sect. 1), does not affect *‘tho law of forfeiture consequent upon out- 
lawry in criminal proceedings.” 


Sect. 25. — By Timten of Bankrupts. 

A trustee of a bankrupt seised in foe may demise to the same extent 
as the bankrupt could. A trustee of a bankrupt lessee, if he do not 
disclaim tho lease, and if tho lease contain no clause of forfeiture on 
bankruptcy of the lessee, has a similar power (y). 


A lease is 

personal 

property. 


Lease by 
Executor. 


Sect. 20. — By Executors and Administrators. 

A lease for a term of years, however long, is personal property in 
tho hands of the lessee by the law of England, and as such vests in 
tho executor. In Scotland, however, it is otherwise. By the law of 
Scotland a lease vests in the heir of tho lessee at his death ( 2 ). 

Executors and administrators may dispose absolutely of terms of 
years vested in them in right of their testators or intestates, or may 
lease tho same for any fewer number of years ; and the rents reserved 
on such leases are assets in their hands, and go in a course of adminis- 
tration (a). They should take care not to enter into any informal 
agreement for a lease which cannot be enforced; otherwise they 
may perhaps be charged with any loss, os arising from a wilful 
default {b). An executor may demise before probate, because his 
appointment, estate and power are derived from the will, of which 
the probate is merely evidence (c) ; but an administrator cannot make 
a lease u^til he has obtained letters of administration (d). A lease 
i^by one of several executors is as efficacious as their joint demise (e), 
although it purport to be tho grant of all (/) ; and tiie same rule 


(«) Att.-Om. 7 . Frema«, Hardr. 101 ; 
Hammond's case^ Id. 176; 2 Boll. Abr. 
808, pi. 7 ; Aitiy d. Poe t. Ballf Bidg. 
Lap. & Scho. 94. 

(x) Shep. Touch. 232. 

(y) See Oh. VII., Sect. 8, post. 

( 2 ) See Bain y. Brandy L. B., 1 App. 
Ca. 762. 

(a) Bac. Abr. tit. Learn (I. 7). 

(A) Connolly v. Connolly y 17 Ir. Ch. B. 


208, M. B. 

(c) Roe d. Bendall v. Summersety 2 W. 
Blao. 692 ; Boll. Abr. tit. JSxeeutors (A.) ; 
1 WmB. Exors. 291, 696 (6th ed.}. 

(d) WanMord y. Wanhfordy 1 Mk. 301 ; 
Hudson y. Hudsony 1 Atk. 461 ; 1 Wins. 
Exors. 696 (6th ed.). 

(#) Ptmnel y. Fenny Gro. ElJz. 847 ; Jke 
d. Hayes y. Sturgesy 1 Taunt. 217. 

(/) Simpson y. Ouitmigsy 1 Madd. 616. 
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applies to administrators (</). It seems that if tlireo executors demise 
to one of them at a fixed rent, such rent may ho distrained for (h). 

Previous to a party taking a lease from an executor, ho should 
ascertain whether the property has been specifically bequeathed by 
the will ; and if so, whether the executor has assented to such bequest, 
for if so his right to grant the lease is gone, and the legal interest in 
the property is vested in the legatee ; and, consequently, as the exo> 
cutor has nothing to grant, the lease will bo void, and the legatee 
may maintain ejectment (e). It is well settled, however, that assent 
to a bequest for life of a lease is an assent to the bequest over (h). 

If a lease be specifically bequeathed to an executor for his own use 
his assent to the bequest is still necessary, and if his acts aro referable 
to his character of executor, they are no evidence of assent (/), which 
must be shown by some act referable to his character of beneficial 
owner, os by a disposition of the lease in his own will (m). Where a 
party possessed of a term as administrator mokes a lease and appoints 
an executor and dies, his executor is entitled to the rent, and not tho 
administrator do bonis non of the intestate («), 

Tho husband of a woman who is an executrix has a joint interest 
with her in all the effects of tho deceased ; and is enabled by law to 
assume the whole administration, and to act in it to all purposes 
without her consent; but the wife cannot do any act as executrix or 
administratrix without her husband’s concurrence, A demise by her 
alone, therefore, cannot be supported; and in all leases mode in 
respect of such executorship and administration the husband must be 
the demising party (o). 


Cii.I.Ssa.26. 

Leate 

hj Executor, 

ABsent to 
specific Bo- 
quost of 
liOaBO hj 

Executors. 


Assent of 
Executor to 
specific Be- 
quest to 
himself. 


Leases by an 
Executrix 
who is a Mar- 
ried Woman. 


Sect. 27. — By Mortgagors and Mortgagees, 

Leases granted by a mortgagor before the mortgage are valid as 
against the mortgagee, who is only an assignee of the reversion and 
its incidents {p), Tho tenants under such leases may safely continue 
to pay their rents to the mortgagor until they receive notice of tho 
mortgage, and are requested to pay their rent to the mortgagee (^). 

Upon giving notice of his mortgage, and requesting tho rent to bo 
paid to him, the mortgagee becomes entitled to all the arrears of rent 


Jaeomhv.Earmod^ 2 Yes. sen. 265. 
Cowper V. Fletcher, 6 B. & S. 464 ; 
34 t. J., Q. B. 187. 

(t) Faramour v. Yardley^ Plowd. 539; 
Young y. Eolmee^ 1 Sira. 70 ; Doe d. Lord 
Say and Sek y. Quy^ 3 East, 120 ; 4 Esp. 
154 ; Jbhmon y. JYartoiek, 17 C. B. 616 ; 
Fenton y. Clegg, 9 Ezch. 680 ; JDoe d. Stur^ 
ge»e y. Taiehell,,Z B. & Ad. 675. 

(k) Stmnson y. Jfayor of Liverpool, L. 
H., 10 Q. B. at p. 84. 

W Bwd. SayetY, Sturgee, 7 Taunt. 717. 


(m) Fenton v. Clegg, 9 Exch. 680. 

(n) Drew v. Baylg, 2 Lev. 100; Norton 
y. Jfarvey, 1 Ventr. 259. 

( 0 ] Cham, on Leases, 35 ; Arnold v. 
Bidgood, Cro. Jac. 318 ; Thruttout d. Z 0 - 
vick V, Coppin, 2 W. Blac. 801. 

(jb) Rogers v. Humphreys, 4 A. & E. 
299, 313; Colo Ejec. 473. 

(y) 4 Ann. c. 16, s. 10; Cook y. Moijlan, 
1 Exch. 67 ; 5 D. & L. 701 ; Trent v. Hunt, 
9 Ezch. 14. 


Looses before 
tho Mortgage, 


Mortgagee 
outitled to 
Rent on 
Rent on notice 
of Mortgage. 
Moss y. Gallic 
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Chap. I.— By whom Tbbms osaiited. 


Ch.I. Sbc. 27. ’which became due after his mortgage, and which then remain unpaid, 

subsequent rent (r). 

Mortpasm. Where a mortgagor after execution of an agreement for a lease, 
under which the tenant has entered, mortgages the premises, the 
mortgagee may maintain use and occupation for the enjoyment of 
them subsequently to the mortgage, and notice thereof (s). Where 
a mortgage was made after a letting from year to year, and subse- 
quently the mortgagor, on making some improvements, agreed 'with 
the tenant for an increased rent ; it was held that the mortgagee,- after 
notice to the tenant of the mortgage, might recover, in an action for 
use and occupation, arrears of the improved rent due at the time of 
the notice, as well as subsequent accruing rent (^) . Where a mortgage 
was mode after a letting, and it was subsequently arranged between 
the mortgagor, the mortgagee and the tenant, that the latter should 
pay the interest to the mortgagee, and the remainder of his rent to 
the mortgagor ; it was held that, after this arrangement the tenant 
was not justified, after a mere notice so to do, in paying the whole 
rent to the mortgagee {ti). In ejectment by landlord against tenant 
for a forfeiture, it is a good defence that the landlord, after the 
execution of the lease, conveyed away his title to the premises by 
way of mortgage ; although it be not shown that any interest on 
the mortgage is in arrear, or that the mortgagee has made any 
claim, or otherwise enforced his rights os against either landlord or 
tenant {x). 

Whore lands already in mortgage are to be demised, both the 
mortgagee and mortgagor ought to concur in the lease, to render the 
tenant secure (y) ; and the covenants of the lessee should be made 
with the mortgagee, with a view to their running with the land (s). 
The proviso for re-entry should be reserved to the mortgagee, and 
not to the mortgagor (a). So also the covenant for quiet enjoyment 
should be made by the mortgagee, and not by the mortgagor, other- 
wise it win not run with the land. The deed may contain a proviso 
that the mortgagor shall receive the rents until the mortgagee shall 
give notice to the contrary to the tenants, and a power to the mort- 
gagor to give sufficient receipts for the rent, and a power to the mort- 
gagor to distrain for the rent when in arrear {b). 


Leases after 
theMortgage. 


(r) Moss y. Oallimm^ 1 Doug. 279 ; 1 
Smith, L. C. 629 (7th ed.) ; Pope v. Briggs^ 
9 B. & 0. 246 ; Rogers y. Eumphreys, 4 
A. & E. 299, 313. 

(s) Rawson y. Eicke^ 7 A. & E. 451. See 
Form of Notice, post, Appendix C., Nos. 
15, 16. 

1 ^) Burrowes y. Qradin^ 1 D. & L. 213. 
u) Whitmore y. Walker^ 2 0. & K. 615. 
x) jDoe d. Marriott y. Edwards^ 6 fi. & 
. 1065. 


(y) Doe d. Barney y. Adame^ 2 0. & J. 
232; Doe d. Hughes y. BuekneUf 8 G. ft 
F. 666; Carpenter y. Parker^ 3 0. B., N. S. 
206; Pranklinshi y. Bdll^ 34 L. J., Ch. 153. 

( 2 ) Wehb y. Russell^ 3 T. K. 393; Stokes 
y. RusseUt Id. 679; Russell y. Stokes (in 
error), 1 H. Blao. 662. 

(a) JDoe d. Barney y. Adams^ 2 C. ft J. 
232 ; Saunders y. Merrysoeather^ 3 H. ft G. 
902; 35 L. J., Ex. 115. 

(5) See Form, Appendix B., Sect. 17. 



49 


Sect. 27. — Leases by Moktgagoes and Moetoaoees. 


So long as the equity of redemption is not foreclosed, the mort- Cn.l.SEo. 27 . 
gogee cannot alone demise, so as to hind the mortgagor in eqmty, 
unless to avoid an apparent loss and merely of necessity (e). On the Mor4«ge»i. 
other hand, the legal estate being in the mortgagee, and not in the uottyMort- 
mortgagor, the latter alone cannot grant a lease which shall be valid ®io“«- 
os against the mortgagee, who may at any time enter and eject the 
lessee, without any previous -notice to quit, or demand of possession, Eeeih v. EM. 
treating him as a mere trespasser {d). But sometimes tho mortgage Unless under 
deed contains an express power to the mortgagor to grant leases 
under certain restrictions, in which case the mortgagor alone may 
effectually demise, pursuant to the power, and that even to a trustee 
for himself (e). 

If without any such express power the mortgagor alone grants Leases by 
a lease (which is sometimes done), the tenant will bo thereby 
estopped (/) during his possession under the lease from disputing 
the mortgagor’s right to demise (ff ) ; although tho tenant himself 
may be ejected at any time by the mortgagee, and lose all his growing 
crops, fixtures, &c. (4). 

But although the mortgagee may treat tho tenants of the mortgagor Mortgai^ 
las trespassers in the case of a lease made after the mortgage, he 
cann ot distrain or sue fw rent, or for use and occupation (e), unless tor Rent, 
a now tenancy has boon created os between him and the tenant in Tcnimc^^ 
possession, by an attommont or otherwise (4). A mere notice of ®r®“t®<l- 
tho moi-tgage, -with a request to the tenant to pay his rent to tho ^Zphnyt. 
mortgagee (not assented to by the tenant) is insufficient to create 
between them the relation of landlord and tenant (/). Where a 
tenant, after notice given to him of the mortgage, pays rent to the 
mortgagee under a distress, it does not constitute a tenancy by rela- 
tion back, so 08 to entitle the mortgagee to distrain for a previous 
half-year’s rent(»»). But if the tenant expressly attorns as from a 
previous day at a fixed rent, all such rent, when in arreor, may bo 


(<0 U mULcrfor dy, Clat/j 9 Mod. 1 ; Powell 
on MortgnSS X'ffSnJclinski v. Ball, 34 L. 
J., Ch. 163. 

^echy. Hal l, 1 Doug. 21; 1 Smith 


Thunder d. JFeaver v. 
Belcher, 3 East, 449, 451. 

h?) JJevan v. Kahgood, 1 Johns. & H. 
222; 30 L. J., Ch. 107; Sug. Pow. 717, 
pi. 21, 22 (8th ed.). 

if) See Webb v., Austin,,1 M. & G. 701. 
(y) Alehome y. Gomme, 2 Bing. 64; 
Morton v. JFoode, L. R., 3 Q. B. 668; 37 
L. J., Q. B. 242; JDoe d. leeming v. Skir^ 
row, 7 A. & E. 167. 

ll^A)^ V. MUm, 7 0. B., N. S. 


(i) Jkogers v. Humphreys, 4 A. & E. 
299, 313 ; Partington y. Woodcock, 6 A. & 


E. 690 ; Evans v. Elliott, 9 A. & E. 312 ; 
Turner v. Caniemi^e Coalbrook Steaia Canal 
Co., 6 Exoh. 932 ; Lichfield v. Beady, 5 
Exch. 939. 

Ifi) Brown v. Storey, 1 M. & G. 117; 
126; Bobmts v. Hayward, 3 G. & P. 432; 
Doe d. Whitaker y. Hales, 7 Biug. 322; 
Doe d. Hughes v. Buclnell, 8 0. & P. 666 ; 
Doe d. Higginbotham v. Barton, 11 A. & E. 
307; Doc d. Bowman v. Lewis, 13 M. & 
W. 241. 

(/) Bogers y. Humphreys, 4 A. & E. 209 ; 
Partington v. Woodcock, 6 A. & E. 690; 
Evans t. Elliott, 9 A. & E. 342 ; Doe d. 
Higginbotham v. Barton, 11 A. & E. 307 ; 
Hickman v. Machin, 4 H. & N. 716. 

(;») Evans v. Elliott, 0 A. & E. 342. 
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Chat. I. — By whom Terms granteh. 


Cn. I. Sec. 27. distrained for (h). Where a mortgagee gave notice of the mortgage 
Mwig^gmand mortgagor, and required him to pay all rent due 

Mortgugeet. and to hecome due in respect of the premises, and the tenant acqui- 
esccd, it was held to bo evidence from which a jury might infer a 
yearly tenancy, as between the mortgagee and the tenant (a). The 
result of the cases seems to bo that a bare notice by the mortgagee to 
a subsequent tenant of the mortgagor to pay him the rent (not assented 
to by the tenant) will not create any new tenancy ; but that a notice 
acquiesced in by payment of rent or otherwise is evidence from wliich 
a jury may infer a now contract of tenancy from year to year as 
between the mortgagee and the tenant m possession (;;). The mere 
receipt by the mortgagee from the mortgagor of interest due on the 
mortgage will not preclude the mortgagee from ejecting the mort- 
gagor’s tenant {q). The fact of the mortgagee being allowed to 
see improvements made to the property by the lessee of the mort- 
gagor, does not raise an implied tenancy between the mortgagee and 
the lessee, and is not a recognition of his holding (r). A mortgagee 
out of possession, . who gives notice of the mortgage to the tenant who 
has become tenant since the mortgage, cannot maintain trespass for 
mesne profits against the tenant for the rents accrued duo since the 
date of the mortgage, by more entry upon the land after the notice, 
doctrine of relation not applying to such a case («). If the mort- 
Houso b7 gagor of a house lets it furnished, and afterwards the tenant receives 

Mortgagor, notice from the mortgagee to pay the rent to him, which he does, the 

mortgagor may still recover against the tenant for the use of the 
furniture, for either the rent may be apportioned, or a now agreement 
may be inferred to take the house of the mortgagee, and to pay the 
mortgagor for the use of the furniture {t). Where a mortgagor after 
mortgage demised part of the land, and then made a second mart- 
gage, and the tenant paid rent to the second mortgagee, who demised 
another part of the land to a different tenant and then notice was 
given to both tenants of the first mortgage, who accordingly paid 
their rents to the first mortgagee ; it was held in ejectment by the 
second mortgagee, that the tenants might both show the prior mort- 
gage and the notice (a). A., seised, in fee, mortgaged in fee to B., 
and afterwards leased to the defendant for thirty-one years. The 
plaintiff bought the legal estate from B., the mortgagee, and also the 

(«) Ghihnan 7. riumer^ 16 L. J., Q. B. Machw, 4 H. & N. 716 ; 21 L. J., Ex. 
80; 10 Jur. 109. 310. 

(o) Jirowii V. Storey j 1 M. & G. 117 ; {q) -Dotfd, Jioyerey, CadufalladeTf 2B. & 

Doe d. Hughes v. Bucknell, 8 G. & F. Ad. 473. 

666. (r) DoeL Harry y. Hughes^ llJur. 698. 

ip) Hoioseley v. Blachnan^ Cro. Jao. W LxiehJieU v. 6 Exoh. 939. 

66d; Brotm y. Storey and Doe d. Hughes It) Salmon v. MatihewSf 8M. & W. 827. 
y. Bueknellf supra; Itogers y. Humphreys^ Dae d. Higginbotham y. Barton^ 11 

4 A. & E. 299; Doe d. Higginbotham y. A. « E. 307. 

Barton t 11 A. & E. 307; Hickman y. 
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equitable estate from a party who derived it from A., the mortgagor, 
which party also joined in the conveyance of the legal estate : it was 
held, that the plaintiff, although he had received rent from the defen- 
dant, was not bound by the mortgagor’s lease to him, but might 
recover in ejectment after the expiration of a notice to quit or sue 
him for use and occupation after the payment and receipt of rent (c). 
Where a person who had bought premises which had not been con- 
veyed to him, let his son into possession as tenant at will, paying no 
rent, afterwards had the property conveyed to him, and tW mort- 
gaged it : it was held, that if the mortgage hod any operation on the 
tenancy at will, there was no new tenancy between the son and the 
mortgagee, so as to prevent the operation of the Statute of Limita- 
tions (ir). Where a mortgagor gave an authority to the mortgagee 
to receive the rent of a tenant, under a demise subsequent to a mort- 
gage, and the mortgagee received the rent for some time ; after which 
the authority was countermanded, and the tenant refused to pay to 
either, and the mortgagor distrained, it was held that the relation of 
landlord and tenant was not created between the tenant and the mort- 
gagee (y) . A tenant holding under the mortgagor may show that the 
lease was made after the mortgage, and that ho, the tenant, was com- 
pelled to pay the rent to the mortgagee, and such payment will operate 
as a discharge of the rent to the mortgagor, and maybe proved under 
a special or common plea Of payment (s). If a mortgagor sues for 
rent after notice given to the tenant of the mortgage, tho tenant may, 
at his own expense, obtain relief under tho Interpleader Act (a). 

The mortgagee cannot before foreclosure of the equity of redemp- 
tion moke a lease for years of property in mortgage which will bind 
the mortgagor, unless to avoid an apparent loss and merely of neces- 
sity ( 6 ). If a mortgagee accepts a person os a tenant, to whom tho 
mortgagor has granted a lease for years since the mortgage, that 
makes him only tenant from year to year to the mortgagee (c). Such 
new tenancy will be subject to tho terms and conditions of tho lease, 
so far 08 the same ore applicable to and not inconsistent with a yearly 
tenancy (d). But payment of the rent will not relate back to the 
date or service of the notice of the mortgage, so as to moke tho new 
tenancy commence from that time (c). For the purpose of a notice 

W d. Ld, Lome v. Thompson^ 9 (h) Hungerfordy.CIlay^ A \ Franks 

Q. B. 1037. Unski v. liaU^ Si L. J., Ch. 163; Powell 

S Loe d. Ooodi/y. Carter^ 9 Q. B. 863. on Mort. 188. 

Wheeler v. Braneeombey 6 Q. B. 373; (<?) Loe d. Hughes v. Bucknell^ 8 C. &P. 

WilUm y. Lum^ 17 Q. B. 294. 666; Loe d. Tnor y. Ongley^ 10 C. B. 25 

(«) Johnsem v. /(WM, 9 A. & B. 809 ; (3rd point); Carpenter v. Parker^ 3 C. B., 
Waddikve v. Barnett, 2 Bing. N. C. 638 ; N. S. 232, 236. 

4 Bowl. 847; Lope y. Biggs, 9 B. & C. (rf) Loed, Thomon y.Amcy, 12 A. &E. 

246; Whitmore y. Walker, 2 C. &K. 616. 476; Loe d. Lavenish y. Moffatt, 16 Q. B. 

1 & 2 Wm. 4, 0. 68, B. 1 Murdock 267, 266; Cole Eject. 476. 
y. Tayhr, 6 Bing. N. C. 293. W Evam v. Elliott, 9 A. & E. 342. 
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Chap. I. — By wfiOM Terms granted. 


Ch. I. Sec. 27. to quit, the now tenancy will be deemed to have commenced from 
M^t^(^or»and tlio Original term (/). Where a tenant 

Mortgagees, attoms oxpressly as from a previous specified day, at a fixed rent 
a distress may be made for the rent calculated from that day(j). 
When a new tenancy from year to year has been created as between 
the mortgagee and the tenant, the mortgagee is thenceforth the land- 
lord, and may sue or distrain for the rent (A), or maintain an action 
for use and occupation («). But he cannot maintain an ejectment 
against the tenant until the new tenancy has been determined by 
notice to quit, surrender, forfeiture or otherwise (A), although after- 
wards he may (/) . 

Leases by Where lands in mortgage are to be leased, the mortgagor and 
anTMort-^ mortgagee ought to concur in granting the lease (m). A joint action 
of covenant is not maintainable against a mortgagor and a mortgagee 
on an implied covenant, if the latter has demised, and the former, who 
had merely an equitable interest, has confirmed the lease (/i). A 
mortgagor and mortgagee for a term joined in a deed, by which the 
former leased and the latter confirmed the premises to a third party 
for the remainder of the term, at a rent reserved to the mortgagor, 
his executors, &o. The deed declared that nothing therein should 
abridge, defeat, alter, &c. the interest of the mortgagee in the pro- 
mises, which was to remain a security for his principal and interest ; 
the mortgagee was held entitled to the rent (a). A mortgagor agreed 
to sell premises held by a tenant under a lease granted by him after 
the mortgage, without the concurrence of the mortgagee, who however 
was willing to concur in the sale ; it was held that the mortgagor was 
able to make a good title (;;). 


Seci\ 28. — Bf/ Tenants by Elegity Sfc. 

Their Power Leases by tenants under executions, os tenants by elcgit, statute- 
merchant, statute-staple, &c., are conditional, and may be determined 
by payment or satisfaction of the debt and costs (y). Until so deter- 
mined they remain os valid as any other demises (r). Where a fieri 
facias has issued against the property of a debtor, his term for years 
remains in him until the sherifE has actually assigned it ; therefore 

(/) Doe d. Collim v. Welkr^ 7 T. R. supra; Foiey. Davis^ 1 F. &F. 284. 

478; ColeEjeo. 476. (m) Ante, 48. 

(g) Oladman y. Dlumry 16 L. J., Q. B. (w) Smith v. Pocklington^ 1 0. & J. 446. 
80; 10 Jur. 100. (o) Ddwarde v. Jonest 1 Coll. 247. 

(A) Jtogers v. Mumphreytf 4 A. & E. (p) JFebb v. Austin^ 7 M. & Q. 701; 
299 ; Broxen v. Stoxyy^ 1 M. & G. 117, 126. Sturgeon v. WingjUld^ 16 H. & W. 224. 

* (i) Doe d. Ld, Dome v. Thompeony 9 M Fi'iee v. Farney, 3 B. & G. 733 ; 
Q. B. 1037. Cole £jeo. 666. 

(A) Colo Ejeo. 474, 477. (r) But bco Doughty y. Stikif Rop. 

Doe d. Ld. Doume v% Thompsoth temp. Finch, 116. 
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until such assignment the purchaser of the term cannot moke a valid Cn.l. S]s).28. 
lease of it («). With respect to leases made hy the debtor before the 
execution of a writ of elegit, the tenant by elegit (/. e. the execution niegU, 
creditor) is a mere assignee of the reversion, and may, witliout any 
attornment, sue or distrain for the rent which becomes duo after the 
filing of the writ and the inquisition thereon (/), provided the inqui- 
sition bo valid, but not otherwise {u). He cannot eject a previous 
tenant until after his term expires or becomes forieitod, or is deter- 
mined by notice to quit or otherwise (a:). 


Sect. 29.— Ry Remtm. 

Receivers appointed by the High Court cannot domlso without the L^sbyRe- 
authority and direction of the court (//). They ore bound to obtain chanMiy. 
tho best terms (:). A lease under seal granted by a receiver in a 
cause wherein A. B. is plaintiff and C. J). is defendant, for a term of 
fourteen yearn, and reserving rent to the receiver and to any future 
receiver in the cause, woidd create a tenancy by estoppel .as between 
him and the lessee, and give a right to distrain for rent («). 

An attornment to a receiver creates a tenancy by estoppel between Effect of At- 
the tenant and tho receiver, winch the court applies to tho purpose of “ 

collecting and securing tho i*eiits till a decree can bo pnmounced, 
taking core that the tenant shall bo protected, both while the receiver 
continues to act, and when by the authority of tho court he is with- 
drawn (i). It does not operate as an attornment to tho poi’tics inte- 
rested so us to enable any of them to distrain, for thereby tho object 
of tho court in appointing tho receiver would often bo etfoctually 
defeated (c). 


(») Tkyfair v. Mutgitw, 14 M. & W. 
239; 3 D. & L. 72; ])oc d. Hughes v. 
Jones^ 0 M. & W. 372 ; 1 Dowl, N. S. 
352 ; Cole Ejec. 6G9. 

(^) Itamsbottom v. Bnekhurst^ 2 M. & S. 
566; Lloyd v. Davies^ 2 Exch. 103; Colo 
Ejoc. 566. 

(k) Arnold v. Bidge^ 13 C. B. 745. 

[x] Hoe d. Ha Costa v. Wharton^ 8 T. R. 
2; Colo Ejeo. 666. 

(y) Monis v. Elme^^ 1 Ves. juii. 139. A 
receiver may be appointed by any Diviflioii 
of the High Coui t (Judicature Act, 1873, 


(::) Jl'yuur v. U. ymcboroHghy I Ves. 
jim. 104. 

{a) Hmeo' v. llaslings^ 1 Bing. 2 ; cited 
in Morton v. h'oodsj L. R., 3 Q. B. 658, 
008. 

(//) llaghcH V. ITughes^ 1 Ves. jun. 161 ; 
Eram v. Mathias^ 7 E. & B. 602; 26 L. J., 
Q. B. 309 ; Jolly v. Arhnthmi^ 4 Do G. & J. 
224; 28 L. J., Ch. 547 ; A ms y, Birken- 
head Hocks Tmteesy 20 Btjuv. 332; 21 
L. J., Ch. 510. 

(r) Evans v. Moihiasy 7 E. & B. 690 ; 
we While v. Small, 22 Beav. 72 ; 26 Id. 191 ; 
Barton v. liock^ 22 Bcav. 81. 
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CttAi‘. I. — ^By whom Terms granted. 


Gu. I. Sec. 30. 
Leases by 
Lords of 
Manors and 
Copyholders. 

By the Lord. 


Leases of the 
Wastes. 


By Copy- 
holders. 


Sect. 30 . — By Lords of Manors and Copyholders, 

Every one having a lawful interest in a manor may make voluntary 
grants of copyholds escheated or eome to his hands, as well as admit- 
tances, according to the custom of the manor, rendering the ancient 
rents and services, which bind him who has the inheritance (rf). But 
voluntary grants of copyhold, by tho lord, can only he made accord- 
ing to tho custom of tho manor (c). Where there is no custom for 
that purpose tho lord of a manor cannot make a now grant of copy- 
hold (/). Tho ancient rent and services must he reserved : any 
alteration therein will make tho grant void os against the lord’s 
successor {y). 

By 13 Geo. 3, o. 81, s. 15, lords of manors, with the consent of 
three-fourths of the commoners, may demise' for not more than four 
yoara any part of tho wastes and commons, not exceeding one-twelfth 
part, for the best rent that can be obtained by auction, the same to be 
applied in draining, fencing and improving the residue. So by custom 
the lord may have power to demise parcels of the waste (/«), but a 
custom for tho lord to grant leases of tho waste, without restriction, 
is bad, as amounting to a power of destroying the right of common 
altogether («'). A copyhold, to which a right of common was annexed, 
having by the custom of tho manor vested in the lord by forfeiture, 
and ho having regranted it as a copyhold tenement with the appmie- 
nanccs ; it was hold, that having always continued demisable whilst 
in tho hands of the lord, it was a customary tenement, and, as such, 
was entitled to the right of oonomon (!•). 

A copyholder cannot make a lease for more than one year without 
a licence or by special custom, without thereby incurring a forfeiture 
of his estate (/). In most manors a copyholder may demise for one 
year or less without any licence of the lord (w) ; but this is by custom 
of the manor (»). A lease for one year, and so from year to year 
during ten years, being in effect a lease for ten years, is a forfeiture ; 
but otherwise of a lease for one year, with a covenant for the holding 
it for a longer time at tho will of the lessor (o). A lease for one year 
and so from year to year for tho life of the lessee, being a lease for 


(rf) Badgci' v. Forde^ 3 B. & A. 163. 

(e) Lex V. JFelby, 2 M. & S. 60,4 ; Colo 
Ejec. C32. 

(J) Rex V. Ilomchurckf 2 B. & A. 189 ; 
Cole Ejeo. 632. 

(g) ike d. Rayner v. Strickland, 2 Q. B, 
792. 

(A) Ld. Northwick v. Stanway, 3 Bos. & 
P. 346. 

(i) Badger v. Fordsy 3 B. & A. 163 ; 
ArUtt y. Ellis, 7 B. & C. 346 ; bat soe 
LaseclUs y. Onslow, 36 L. T. 469. 

{k) Badger y. Forde, supra. 


(/) Scriven, 329, 330 (5th ed.) ; Anon., 
Moor. 184 ; East y. Harding, Cro. Eliz. 
498 ; Jackman v. Eoddesdei\, Id. 361 ; Cole 
Ejeo. 616, 627. 

(m) Scriven Cop. 329 (6th ed.) ; Cole 
Ejeo. 627 ; Frosel v. Welsh, Cro. Jao. 403; 
Mathews y. Whetton, Cro. Car. 233 ; 
Goodwin y. Longhurst, Cro. Eliz. 636 ; 
Erish y. Rives, Id. 717. 

(n) Turner y. Hodges, Hetley, 126 ; 
Lit. Hop. 233 ; Cole Ejeo. 627. 

(o) Jjody Montagus'* s ease, Cro. Jao. 301 ; 
Colo Ejeo. 616. 
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two years at least, is not good (p). So if it bo for a year except one Cu.l. Sbo.30. 
day, and se on from year to year, excepting one day in every year ; 
for it is a certain lease for two years excepting two days, wbiob is a Marion and 
lease in effect for more than one year ; and although there bo the 
intermission of a day, yet there, is a mere evasion and not material {q). 

So if a copyholder make throe leases together, each to commence 
within two days after the expiration of the other, it is a mere evasion 
of the custom, and therefore not good (r). So a lease for more than 
one year, though intended only os a collateral security, is bad, if it 
amounts to a present demise (s). A lease for yeiirs, without licence 
from the lord, is not good without a special custom, though the lease bo 
made by parol, or be not in possession, but to commence in future; 
and such lease is a forfeiture if it be a good lease as between the 
parties (/). 

13y special custom, a copyholder may make leases for more than one Under Special 
year, or for life, and a certain number of years after, without licence 
from the lord (//). A custom for copyholders in fee to lease for any 
number of years without licence, on condition of the term ceasing 
on the lessor’s death, is a good custom (;r). The powers granted by Powers of 
the Settled Estates ,Act (y), include powers to the lords of settled 
manors to give licences to tlieir copyhold and customary tenants to 
grant leases of lands lield by them of such manors, to the same 
extent, and for the same purposes, as leases may be granted of free- 
hold hereditaments under tlie act(::). The granting of a licence is 
entirely in the discretion of the lord, and the court will not compel 
him to grant a licence, oven where there is a custom to pay a certain 
sum for every year of the term {a), 

A copyholder having licence to demise, ought not to exceed the UndcrLioenco 
licence, otherwise the lease is bad {h ) : but ho may lease for fewer 
years than his licence allows (c). If the lord license his copyholder 
for life, to make a lease for throe years, if ho so long live, a lease 
for thi’ee years absolutely is good {d ) ; because a lease by a copyholder 
for life determines by his death. If the lord license upon condition, 
the condition is void : for he gives nothing, but only dispenses with 
the forfeiture (c). A tenant at will of a manor cannot grant a copy- 


(p) LuttreU V. Weston, Cro. Jac. 308; 
Cole Ejoc. 31, 442. 

M iadfj Montague's case, Cro. Jac. 301. 
M Mathews v. Whetton, Cro. Car. 233. 
(a) Morris v. Twist, 2 Mod. 79. 

(0 Com. Dig. tit. Copyhold (K. 3). 
iu) Scriven Cop. 330 [stli ed.). 

W Turner v. Hodges, Hutt. 101. 

(g) Auto, 5. 

is) 40 & 41 Viet. 0. 18, H. 9. 

(aj V. Hale, 9 A. & E. 339. 

{b) Haddon v. Arrowsmith, Owen, 73; 
Cro. EUz. 461 ; Jackson v. Neal, Cro. 
Eliz. 394 ; Scriven Cop. 332 (oth cd.) ; 


Com. Dig. tit. Copifhold (K. 3) ; Doe d. 
Uohinson y.Jiousfuld, G Q. B. 492; 1 C. 
& K. 558. 

(c) Cioodtcin v. Longhurst, Cro. Eliz, 
535; Workdge v. Binbury, Cro. Jao. 437 ; 
LJierwood v. Oldknoa\ 3 M. & S. 382 ; 
Easton v. Tratt, 2 H. & C. G7G ; 33 L. J., 
Ex. 233; Colo Ejcc. 615. 

(rf) Worledyc v. Benbnry, Cro. JiW. 
436 ; Cole Ejec. 615; Scriven Cop. 332, 
5th ed. 

(e) Haddon v. Arrowsmith, Cro. Eliz. 
461 ; Doe d. Wood v. Morris, 2 Taunt. 62 ; 
Cole Ejec. 628. 
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Ch.I. Seo.30. 
JiCms hy 
Lord% of 
Manort and 
Copyholdm. 

What Lease 
by a Copy- 
holder is a 
Forfeiture. 


Effect of 
Leases by 
Copyholdei's. 


holder a licence to alien for years ; and if a tenant for life of a manor 
grants a licence to alien for years, it determines at his death (/). 

A lease without licence, and contrary to the custom, in order to 
amount to a forfeiture, must he a complete demise ; therefore, where 
a copyholder demised his copyhold for a year, and agreed to grant a 
further term of twenty-one years, provided he could obtain of his 
lord a licence for that purpose, the licence was hold to bo a condition 
precedent, and therefore that no forfeiture was inourrod (//). If the 
interest actually granted be within the period allowed by the custom 
of the manor, although tho lessor covenants that the lessee shall 
enjoy tho land for a longer period, no forfeiture is incurred; the 
distinction being between an interest actually granted and a matter 
which rests entirely in contract (/<). No one can take advantage of 
the forfeiture, except the party who was lord at tho time it occurred. 
Tho remaindoman or reversioner, after tho death of the lord without 
cntiy or seizure for the forfeiture, has no such right (/). The admit- 
tance of a copyholder after a forfeiture has been incurred, is a waiver 
of such forfeiture ; and any act equally solemn will operate in the 
same manner. A waiver does not operate as a now grant, but tho 
tenant is in of his old title (ij. If a copyholder, after a lease by 
Uconce, forfeit his copyhold, the lord cannot avoid the lease (f). 

A lease by a copyholder not warranted by tho custom, and without 
the licence of tho lord, is good against the parties themselves nnd 
against every one but the lord (»i) ; and as against tho lord it is only 
a ground of forfeiture, which he may waive (//). If a copyholder make 
a lease by licence, the lessee may assign without licence, or make an 
under-lease, for the lord hy his licence has parted with liis interest : 
so if tho lessor after a lease by licence die without heir, the losseo 
shall have it for his term against the lord ; for tho licence is a con- 
firmation of tho lord (o). 


(/) Com. Dig. tit. CopyMd (C. 3); 
ScrivM Cop. 331 (fith cd.). 

iii) Biu!. Abr. tit. Lcams (I. 6) ; Trko 
V. liirch, 4 M. & a. 1 ; 1 Dowl., N. S. 720; 
Loithall V. Tinman^ 2 Kcb. 2G7 ; J^nier 
V. Calcr^ 9 M. & W. 315 ; Cole Ejec, 
616. 

(//) Lndjf MwUujm's cane, Cro. Juc. 301 ; 
Leulhall v. Thmm^ 2 Keb. 267 ; Doc 
(1. Coore V. Clan\ 2 T. R. 739 ; Ituhanh v. 
CeeUj^ 3 Keb. 638 ; Cole Ejec. 615. ' 

(i) Lady Moulagur'^ supra; AVw^- 
court V. irechy 1 Salk. 186; Margant 
Dodger's ca&e^ 9 Co. R. 107 a ; 1 Brownl. 
181; 2 Id. 134, 163; Colo Ejec. C15; 
Scrivcu Cop. 325 (5th cd.). 


(A) Doe d. Tammt v. IIelliei\ 3 T. R. 
171. 

(l) Com. Dig. tit. Copyhold (C. 3) : 
Clnrkv v. Ardcn^ 16 C. B. 227 ; Colo Ejec. 
016. 

(m) Salibbury d. Cooke v. Eurd^ Cowp. 
181 ; IFetis v. Partridge^ Cro. Eliz. 469; 
Ashfkhl V. Ashfddf Sir W. Jon. 157; Doc 
d. Trmido'Y. Tamdci'y 1 Q. B. 416; Doe 
d. Jloh'mmt y. Jhusfjieldy 1 C. ii: K. 558; 
6 Q. B. 492 ; Dou'ningham's easCy Owen, 
17 ; Colo Ejec. 627. 

(;/) Doe d. Itoblmon v. Bomfeldy 6 Q. B. 
492 ; 1 C. & K. 668. 

(o) Johmon v. SniarL 1 Roll. Ab. 608, 
pi. 14. 
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Sect. 31 . — By Persons aetuig under Powers {p). 

* ^ ^ Leases btj 

Powrs are modifications of the uses of estates : a power may indeed JPersons acting 
be ^^lined to be an authority enabling one person to dispose of the 
interest which is vested in another (y). When powers to lease are 
given, it is usually required that the best rent shall bo reserved ; that ^ 

the leases shall be in possession and not in reversion : that all the 
usual and proper covenants shall bo inserted : that there sliall bo a 
proviso for re-entry for breach of any of tlio covenants : and, lastly, that 
the lessee shall oxoeute a counterpart or duplicate. The creation, 
execution and construction of powers depend on the words used and 
the substantial intention and purpose of the parties : the intent of the 
parties who gave the power ought to govern every construction (>') ; 
and such intention is to be collected from the words of the instrument, 
according to their ordinary and common acceptation, and not ac- 
cording to any legal or technical meaning of them (s), nor from parol 
evidence. 

In many cases defective leases under powers will operate as valid Curiujfof de- 
contracts in equity for such leases os might have been granted pur- j^ao^rowers. 
suant to the powers (/). 


Skct. 32. — By Agents and Bailiffs, 

(a) Agents, 

An agent having sufficient authority may bind his principal by Autliority of 
leases and agreements for leases made for him and in his name and Agootstooxe. 
on his behalf {u). If the lease or agreement bo under seal, the agoutis . 
authority to execute it must also be under seal (;r). But if the lease i/ 
or agreement be not under seal, the agent’s authority need not bo 
under seal, nor even in writing, notwithstanding the 4th section of 
the Statute of Frauds (//). The agent should not exceed his authority, 
otherwise the principal will not be bound, and the agent will incur a 
personal liability (s). The authority of the agent to sign the particular 


(p) Sec post, Cliap. V., Sect. 19. 

(7) (tirndhill V. Jirighanij 1 B. &r. 196. 
(rj Jtew d. Jlull V, liHlhcky^ 1 Doug. 
293, 674 ; Tai/Ior d. Atkyns v. Jlarde^ 1 
Burr. 60, 120 ; 2 Smith L. C. 529 (6lh 
cd.) ; Poinei'oy v. Tartington^ 3 T. R. 605. 

W Oriffith V. Harmon^ 4 T. R. 737 ; 
Smith V. Loe d. Earl of Jersepy 3 Bligh, 
290; 7 Price, 281 ; 2 Brod. & B. 474 ; 
Jegon v. Firi«w, L. R., 2 C. P. 422; 36 
L. J., C. P. 145; L. R., 3 H. L. Cas. 285; 
37 L. J., 0. P. 313. 

(0 12 & 13 Viet. c. 20, amended by 13 
Viot. c. 17. See post. Appendix A., 
“ Statutes,’^ Sects. 2, 3. 


(w) Hamilton y, Ern I Clanrkardi'^ I Bro, 
P. C. 341 ; Jt Illy way v. Wharton, 3 Do (4., 
M. & O. 077, 688 ; 6 If. L. Cas. 238. 

(.t) 3 Boo. Abr. 108; Cum. Dig. tit. Al^ 
toniry (C. I), (C. 5); Jlarni^on v. Jarkson, 
7 T. K. 207; JhrAry v. Jittsh, Id. 209. 

(//) 29 Car. 2, c. 3 ; Culrs v. Tircothick, 
9 Vos. 234, 250; Chuan v. Cooke, 1 Sch. k 
Lef. ,22; J)yas v. Cnttse, 2 Jon. & Lat. 
401; Clarke v. FulUr, IG C. B., N. S. 34; 
Forster y.Eowlanil, 7 11. & N. io3; Heard 
V. IHlley, L. R., 4 Ch. Ap. 548. 

[:) Feun v. Jlarrmn, 3 T. R. 758; 
Hamilton v. Earl Clanricarde, 5 Bro. P. 
C. 547 ; Spedding v. Novell, L. R., 4 C. P. 
212 . 
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Chap. I.— By whom Tebms granied. 


Ch.i. Sec. 32. contract, or sucli a contract, must be proved, if disputed, in an action 
Jjmh a fit! against the principal (<f). A steward or land agent has no 

SaUifft. authority as such to enter into contracts for leases (5). A farm bailiff 
with authority to let from year to year on the usual terms and to 
receive rents, has no implied authority to let on unusual terms, or to 
make any special stipulations without the express authority of his 
principal (c). If an agent acts without sufficient authority, his acts 
may bo subsequently adopted and ratified in writing by his princi- 
pal (rf), or oven without any writing (c). Even where an agent exe- 
cutes a deed on behalf of his principal, but without sufficient authority, 
the latter may adopt and ratify the deed by re-delivering it, or by 
anything tantamount to a ro-delivory (/). An authority created by 
deed may be revoked without deed (</). 

Agent should An agent, who has sufficient authority, whether by deed or other- 
rf^his should execute any lease or agreement in the name of his prin- 

fJ- cipal, and not in his own name only (A). Thus, “A. B. (seal) by 

15. E., his attorney,” to which may be added “ by power of attorney 
hereunto annexed or a copy whereof is hereunto annexed or hereupon 
FormofSig. indorsed.” If the writing be not under seal, it should bo signed 
nature, &c. ^ attorney,” or “ Per pro. A. B., E. F., or 

to that effect («). 

Implied War- If an agent executes a lease or agreement professedly as attorney 
^t^rity. or agent for another, ho thereby impliedly warrants and promises 
that ho has sufficient authority from his prineijial to execute such con- 
tract on his behalf, and an action will lio against him personally or 
against his representatives, for the breach of such warranty or promise, 
if ho really has no such authority {k). 

If Agent 0 X 0 - If an agent executes a lease or agreement in his own name only, 
own iSmo* whether under seal (/) or not \mder seal [m), ho will bo personally 
^*poreon^\y ® principal, although in the body of tho instrument he 

liable. is described as agent for A. B., and is therein stated to moke it for 


(tf) Blore V. Sulion^ 3 Mcr. 237 ; 
uayy. Wharton, 3 De G., M. & G. 677, 
686; 27 L. J., Ch. 46; G H. L. Cas. 238; 
Firth V. Creemvoad, 1 Jnr., N. S. 806; 
Tamer v. Hutchinson, 2 F. & F. 185; 
apedding v. Kevell, L. H., 4 0. P. 212. 

(5) Colkn V. Gardiner, 21 Bcav. 640; 
Mortal V. Lyons, 8 Ir. R. Ch. 112; Ridy^ 
u ay V. Wharton, supra. 

(e) Turner v. Hutehimon, 2 F. & F. 185. 
As to Houso Agent, soo post, 69. 

(rf) Fitzmaurice v. Bayley, 6 E. & B. 868; 
reversed in error on another point, 8 £. & 
B. 664; 9 H. L. Cas. 78. 

{e) Rodtnell v. Eden, 1 F. & F. 642. 

(/) Shop. Touch. 57 ; Tapper v. Foulhes, 
9 C. B., N. B. 797; 30 L. J., C. P. 214. 

ip) Rex V. Wait, 11 Price, 608; Mmser 
Y. Back, 6 Hare, 443. 

(h) Combers case, ^ Go. R. 77 a; White y. 


Cuylci', 6 T. R. 177 ; Wilks v. Bach, 2 
East, 142 ; Appleton y. Binks, 6 East, 148; 
Tamxer v. Christian, 4 £. & B. 691; Farket^ 
V. Winlow, 7 E. & B. 942, 947 ; Cooke v. 
Wilson, 1 C. B., IT. S. 163; 26 L. J., 0. 
P. 15; Saxon v. Blake, 29 Beav. 438; 
hPArdle v. Irish Iodine Mannfactunng Co., 
15 Ir. C. L. Rep. 146. 

(*) Alexaiidcry. Sizer, L. R., 4£x. 102. 
{k) Collcn V. Wright, 7 E. & B. 301 ; 8 
Id. 647; 27 L. J., Q. B. 215; Simons v. 
Fatchett, 7 E* & B. 668 ; Fow v. Davis, 1 
B. & S. 220; 30 L. J., Q. B. 257; Sped^ 
ding y. Novell, L. R., 4 G. P. 212. 

(Q Appleton y. Binks, 6 East, 148. 

(m) Tanner y, Christian, 4 E. & B. 691 ; 
Cooke y. Wilson, 1 C. B., N. S. 163 ; 20 
L. J., C. P. 16 ; Barker v. Winlow, 7 E. 
k B. 942, 047 ; Saxon y. Blake, 29 Beav. 
438. 
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and on behalf of A. B. ; because an agent may, if be please, contract a Ch.I. Sbo.32. 
personal liability for and on behalf of his principal (ji) . Parol evidence v 

would not be admissible to exonerate the agent from such personal 
liability, for that would contradict the writing (o). But it would bo paToiEvi- ■- 
admissible to charge the imncimL and to enable him to sue or bo sued 

/V m .11 1 T 1 .Tj admi&siblo to 

on the contract {p). To avoid such personal liability the agent should exonorato 
always sign as agents and not with his own name only {q), Ageut. 


With respect to misrepresentations made by agents on the sale or MisrcprcBen- 
letting of property, whereby a person is induced to enter into a dis- Agcnt.^^ 
advantageous contract, which otherwise he would not have done, it is 
material to ascertain wliether such misrepresentations were franda^ 

Icnthj made. If not, the contract cannot bo avoided for “ fraud, covin 
and misrepresentation’’ (r). This was expressly lield in Covnfooty. Corn/ooty, 
Fowlic {s). There the plaintiff put a furnished house in tlio hands of 
an agent to lot at a stipulated rent. The plaintiff knew, but the 
agent did not know, that the adjoining house was a bawdy-house. 

That tlie defendant had been informed by the agent, in answer to an 
inquiry, that there was no objection to the house^ was held not to bo a 
defence to an action for not taking it (cs). But if the agent made such Action for 
representations fraudulently, the principal will bo liable, altliough ho 
did not instnict hi.; agent to make any representations on the subject {fj. 

So if the principal authorkes any such false representations, or know- 
ingly employs an agent, ignorant of tlio particular defect or objection, 
in order that the latter may innocently, but inaccurately answer ques- 
tions on the subject, it by no means follows that the party defrauded 
can repudiate and rescind the whole contract, by reason of the fraud Rcsciuding 
practised upon him although sometimes that may bo done imme- 
diately after the fraud is discovered, provided the parlies can bo 
replaced in statu quo, but not otherwise (?«). This can seldom if ever 
happen where an estate has passed, or possession has been taken. 

A house-agent letting a house for liis cmjiloyor seems to be liable House- 
if ho neglects to make reasonable inquiries as to the solvency of the 


(«) Norton v. Jfmwi, l C. & P. 648 ; 
Ry. & Moo. 229 ; Tanner v. Christian^ 4 
E. & B, 691 ; Cooke v. WiUon^ 1 0. B,, 
N. S. 163; 26 L. J., C. P. 15 ; Parker r. 
7E. &B. 912, 947. • 

(o) Eiggim v. Senior^ 8 M. & W. 844 ; 
Ewnble v. Hunter ^ 12 Q. B. 310 ; Jones V. 
Littledale^ 6 A. & E. 486 ; Magee v. Atkin- 
son^ 2 M. & W. 440 ; Chadwick v. Maden, 
9 Hare, 191 ; Fry, ». 163. 

(p) Higgins v. Senior, supra ; Hwnfrey 
V. Bale, 7 E. & B. 266; E., B. k E. 1004. 

( 7 ) ^een v. Kopke, 18 C. B. 649 ; Clay 
V. Southern, 7 Exch. 717; 21 L. J., Ex. 
202 ; Parker v. Winloiv, 7 E. & B. 942 ; 
Heslandsy. Gregory, 2 E. &E. 602; Cooke 


V. Wilson, I C. B., N. S. 163 ; Alexamhr 
T. Sizer, L. R., 4 Ex. 102. 

(r) Cornfoot v. Fowke, 0 M. & W. 358 ; 
Lord Abingcr, C. B., diss. »Sco notes to 
Paslcy V. Freeman, 2 Sm. L. C., 8th od., 
p. 87, where it is said that Cornfoot v. 
Fowke is “by no moans universally ad- 
mitted as law Ferct v. Hill, 15 C. B. 
207. 

f.v) 0 M. & W. 368. 

See Harwich v. English Joint Stock 
limi, L. R., 2 Ex. 250, tx. Ch. 

(n) Hunt V. Silk, 5 East, 449 ; Black- 
bum V. Smith, 2 Exoh. 783 ; Feni v. Hill, 
16 C. B. 207 ; Clarke y. Hickson, E., B. & 
E. 118. 
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Ch.I. Sec. 32. 
Leases by 
Agents and 
Bailiffs, 

House- 

Agent. 


Must be 
licensed. 

24 & 25 Viet. 
0 . 21, s. 10. 


House-Agent 
— Duration of 
Licence. 


tonant. In a case where the house-agent introduced a tenant, and 
charged 5 per cent, commission, it was held to be a question for the 
jury, in an action brought by his employer in consequence of the 
tenant’s insolvency, whether it was part of tho house-agent’s duty to 
make reasonable inquiries into tho eligibility of the tenant. The 
court refused to set aside a verdict for the plaintifF, and the several 
members of the court expressed strong opinions as to the liability of 
tho house-agent. “ What does the house-agent receive his commission 
for,” asked Wightman, J., “except for making inquiries as to tho 
fitness of the tenant It seems doubtful whether a house- 

agent has implied authority to lot persons into possession; but 
slight evidence will be sufficient to prove that he had express 
authority (y). 

By 24 & 25 Viet. c. 21, s. 10, “every person who, as an agent for 
any other person, shall, for or in expectation of fee, gain or reward of 
any kind, advertise for sale or for letting any furnished house or part 
of any furnished house, or who shall by any public notice or adver- 
tisement, or by any inscription in or upon any house, shop or place 
used or occupied by him, or by any other ways or means, hold himself 
out to the public as an agent for selling or letting furnished houses 
and who shall let or sell, or agree to let or sell, or make, or offer, 
or receive any proposal, or in any way negotiate for the selling or 
letting of any furnished house or part of any furnished house, shall 
bo deemed to be a person using and exercising the business, occupa- 
tion and calling of a house-agent within tho meaning of this act and 
tho Schedule (B.) hereto (:;), and shall be licensed accordingly : provided 
that no person shall bo deemed to bo such house-agent by reason of 
liis letting or agreeing or offering to let, or in any way negotiating 
for the letting of any house not exceeding the annual rent or value of 
twenty-five pounds: provided also, than any story or flat rated and let 
as a separate tenement shall be considered to bo a house for the pur- 
poses of this enactment.” 

By sect. 11, “the Commissioners of Inland Eevonue, and any per- 
son authorized by them, shall after the 6th of July, 1861, grant licence 
to any person who shall apply for the same to use and exercise the 
business, occupation and calling of a house-agent, which licence shall 
also authorize the person to whom it is granted to use and exorcise 
the calling or occupation of an appraiser ; and any such licence issued 
between tho 5th of July and the 5th of August in ai\y year shall be 
dated on tho 6th of July, and any such licence issued at any other 

Heys V. TindalU 1 B. & S. 296; 30 ( 5 ) SchoduloB.is as follows:— “Licence 

L. J., Q. B. 362 ; 4 L. T. 403 ; 9 W. H. to be taken out yearly after the 5th day of 
664. July, 1862, bv every person who shall use 

(y) Slack v. Crcice^ 2 F. & F. 59. or exercise the business, occupation or 

calling of a house agent ... 2/. 0«. 



Sfxtt. 32.— Leases by Aoents anb Bailiffs. 


61 


time shall bear the date of the day on which the same shall ho issued, 
and every such licence shall continue in force from the day of the 
date thereof until and upon the 5th of July then next following and 
no longer.” 

By sect. 12, “ every person who shall use or exercise the business, 
occupation or calling of a house-agent, without having a licence 
in force under this act so to do, shall forfeit tlie sum of twenty 
pounds.” 

Sect. 13 provides, “ that this act sliall not extend to require any 
agent employed in the management of landed estates, or any attorney, 
solicitor, proctor, writer to the signet, agent or procurator admitted in 
any court of law, or any conveyancer who shall as such have taken 
out his annual certificate, or any auctioneer or appraiser, having in 
force a licence as such, to take out a licence under this act as a house- 
agent.” 


Cn.I. Sito.32. 

Learn by 
Agents and 
Bailiffs, 


Penalty for 
acting as 
lIouHo- Agent 
without 
Liccnco. 

Saving for 
Land-Agent, 
licensed Auc- 
tioneer, &c. 


(h) Bailiffs. 

A bailiff of a manor cannot, by virtue of his office, make leases for Power of 
years ; for his business is only to collect the rents, gather the fines, 
look after the forfeitures, and such like : he has no estate or interest 
in the manor itself, and therefore cannot contract for any certain in- 
terest thereout : bid the lord of the manor may give him a special 
power to make leases for years as ho may do to any stranger ; and 
then such leases, if they are pursuant to the power, and made in the 
name of the lord, will be os good os leases by the lord himself. A 
general bailiff of a manor may make leases at mil without any special 
authority, because, having to collect and answer the rents of tlie 
manor to his lord, if he could not let leases at will the lord might 
sustain great prejudice by absence, sickness or other incapacity to 
moke leases when any of the former leases were expired ; and sucli 
leases at will are for the benefit of the lord, and can be no ways pre- 
judicial to him, because he may determine his will when ho thinks fit. 

Such, however, must bo taken to bo strict tenancies at will, and not 
from year to year {a). 

(a) Shoplmidy.Jljjdler, Cro. Jao. 65; Gybson v. Starts, Cio. Jac. 81, 17C. 
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Sect. 1. — Generalhj. 

Every person wlio is not rendered incompetent by some legal dis- 
ability is capable of being a lessee. 


Sect. 2. — To Eccks'mtical Persons. 

By 1 & 2 Viet. c. 100, s. 28, “it shall not be lawful for any spiritual 
person, bolding any cathedral preferment or benefice, or any curacy 
or lectureship, or who shall be licensed or otherwise allowed to per- 
form the duties of any ecclesiastical oiEco whatever, to take to farm 
for occupation by himself, by lease, grant, words, or otherwise, for 
term' of life, or of years, or at will, any lands, exceeding eighty acres 
in the whole, for the purpose of occupying, or using, or cultiyating 
the same, without the permission in writing of the bishop of the 
dioceso, specially given for that purpose under his hand ; and every 
such permission to any spiritual person to take the form, for the pur- 
pose aforesaid, any greater quantity of land than eighty acres shall 
specify the number of years, not exceeding seven, for which such 
permission is given : and every such spiritual person, who shall, with- 
out such permission, so take to farm any greater quantity of land than 
eighty acres, shall forfeit for every acre of land above eighty acres, so 
taken to form, the sum of forty shillings for each year during or in 
which he shaU so occupy, use or cultivate such land, oontraiy to the 
pfovisionB aforesaid.” By sect. 124, the word “ benefice” is explained 
to mean benefices with cure of souls, and no others ; and to oom- 
piehend all parishes, perpetual ourades, donatives, endowed public 
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ohapels, parochial ohapelries, and chapelries or districts belonging or 
reputed to belong, or annexed or reputed to bo annexed, to any 
church or chapel. 

A lease made contrary to the provisions is not void, but voidable 
merely on an information brought for holding a quantity of land 
above eighty acres. 


Sect. 3 . — To Truskcsfor Chantab/e Uttfs. 

Leases of land in England or AValos to trustees for charitable mes 
must (lilcG other conveyances) bo mado according to the Mortmain 
Acts (f/). They must bo by deed, sealed and delivered in tho presence 
of two or more crcdiblo witnesses (/>), twelve calendar months at least 
before the death of tho grantor, and inrollod in chancery within six 
calendar months next aftor the execution thereof, and must be mado 
to take effect in possession for the charitable uses intended imme- 
diately from tho making thereof, and be without any power of revo- 
cation, reservation, trust, condition, limitation, clauso or agreement 
wliatsoever for tho benefit of the grantor, or of any person or persons 
claiming under him, other than and except such as oro specially 
permitted by tho above-mentioned acts. By 26 & 27 Viet, c, 106, 
“ Every deed or assurance by which any land shall have been de- 
mised for any term of years for any cliaritable uso shall, for all the 
purposes of the said recited acts, bo deemed to have been made to 
take effect for the charitable use thereby intended, if tho term for 
which such land shall havo been thereby demised was thereby made 
to commcncG and take effect in possession at any time within one 
year from tho dato of such deed or assuranco.” A deed whicli is 
merely colourable as to tho considoration, and which is framed to 
ovado tho provisions of tho Mortmain Acts, is fraudulent and void 
as against the grantor’s heir (c). A man demised to his sister lands 
for twenty years at a peppercorn rent. Three months afterwards 
ho granted tho same lands to charitable uses, subject to the lease. 
Held that such grant was an evasion of the statute and void (r7). 

The Mortmain Acts do not extend to lands in Scotland or Ireland, 
nor to grants, &o. to the Universities of Oxford or Cambridge, or 
any colleges or houses of learning therein, or to tho Colleges of Eton, 
Winchester or Westminster. When lands are already in mortmain, 
a lease thereof to charitable uses is not within the 9 Geo. 2, c. 36 (c). 

(5) 9 Gfoo. 2, 0. 36 ; 9 Geo. 4, c. 86 ; 24 & (<■) Boe d. Williams v. Lloyd^ 6 Bing. 

26 Viet. 0. 9; 26 & 26 Viet. o. 17 ; 26 & 27 N. C. 741. 

Viet. c. 106 ; 27 Viet. o. 13 : 29 & 30 Viet. id) Wickham v. Marquis of Bath, L. R., 
0. 67. 1 Eq. 17; 35 Beav. 59; 36 L. J., Cli. 6. 

(y Wickham v. Marquis of Bath, 36 (c) Walker v. Bichardson, 2 M. & W. 

Ii. J., Ch. 6; L. R., 1]^. 17; 36^7. 882; Att.-Gen. v. Gl^n, 12 Sim. 84; 

69. Ashton v. Jones, 23 Beav. 4G0. 
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Chaf. II.— To whom Terms granted. 


Ch.II. Sec. 3. 

Learn io 
Charity 
Trmtcea. 

Exemption 
of Art Build- 
ings, &c. 
from Mort- 
main Act. 


To Infants, 
when void or 
voidable. 


Election to 
avoid— when 
made. 


Avoidance for 
misTeprcBcn- 
tation of age. 


Infant jointly 
interests 
with another. 


By 31 & 32 Viet. c. 44, intitled “An Act for facilitating the 
acquisition and onjoymeut of sites for Buildings for Eeligious, Edu- 
cational, Literary, Scientific, and other Charitahle purposes,” leases, 
&o. of land not exceeding two acres bon^ fide made to trustees of 
a society for any of the above purposes, for full rent or value, are 
exempt from the provisions of the Mortmain Acts (9 Goo. 2, o. 36, 
and 24 & 25 Viet. c. 9, s. 2). 


Sect. 4. — To Infants. 

Leases to infants are not absolutely void, but voidable by them 
upon attaining their majority. And it would seem that an infant 
who has taken possession under a lease which is disadvantageous to 
him, is liable if he has not disclaimed on attaining his full age (/). 
Even during infancy he may be liable for the use and occupation of 
necessary lodgings or apartments suitable to his state and degree {g). 
Whore an infant rented a house, and exercised his trade' as a barber 
therein, it was hold that it was properly left to the jury to decide 
whether it was as a necessary of life, or a more incident to his 
trade {h). In the latter case, as an infant is incapable by law of 
trading, he would not be liable ; in the former case he wordd (»). 

The election to avoid a lease must bo made by the infant within a 
reasonable time after he attains his fuU age {j) ; and an acquiescence 
of four months after majority has been held to preclude an infant from 
afterwards disaffirming a lease (A). An acquiescence for so long a 
period would bo evidence from which a jury might infer an affirmance 
of the lease. 

If the infant lessee elect to annul a loose under which he has occupied, 
he cannot recover the premium paid for it, although subsequent events 
may effect a complete failure of the object for which the premium was 
paid (A). In such a case there would have been only a paa-tiol, not 
a total failure of consideration ; if the failm’o bo total the infant can 
recover (A). 

If a lease bo set aside at the instance of the lessor, on the ground 
that the lessee is on infant and obtained the lease on the misrepre- 
sentation that he was of full age, the lessor cannot recover for use and 
occupation (»«). 

If a person jointly interested with on infant in a lease obtain a 
renewal to himself only, and the lease prove beneficial, he is held to 

(/) Bull. N. P. 177 ; Kelsey's easCy Cro. (j) See North Western Sail. Co. v, 
Jac. 320 ; Baylis v. Byneleijy 3 M. & S. McMichaely 5 Ex. 128. 

477 ; Holmes v. Bloyy, 8 Taunt. 35. (A:) Holms v. Blogg^ 8 Taunt. 35. 

{a\ Hands v. Slaneyy 8 T. R. 678. (Q Corps v. Overton^ 10 Bing. 252 ; and 

TK) Lowe V. Griffiths, 1 Scott, 468. eee Everett v. Wilkins, 29 L. T. 846. 

(i) See Smith L. & T. 70. (m) Lsmprim v. Langs, L. R., 12 Ch. 

D. 675 ; 41 L. T. 378 ; 27 W. R. 879. 
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have acted as trustee, and the infant may claim liis share of the benefit ; Cu.ll. Sec. 4. 
but if it do not prove beneficial, he must take it upon himself {n), 

By virtue of 1 Will. 4, o. 65, s. 12, leases to infants may, under the 

direction of the Chancery Division of the Iligh Court (o), bo surren- Lc^oT 
derod and renewed. infants. 


Sect. 5. — To Married Women, 

A married woman may be a lessee, her husband’s express assent to Married 
the lease not being necessary, as the estate vests until ho signifies his bl 
dissent She may, however, avoid it after his dcatli {q), A 
married woman living separate from her Imsband may, by taking a 
lease, bind licr separate estate for payment of tho rent and perform- 
ance of the covenants (r). 

If a lease be made to a husband and wife, tho wife cannot disagree Loofles to 
to it during the life of her husband, and, if she acquiesce after his -vvife. ^ 
death, she will bo liable for all arrears of rent which accrued during 
his lifetime, and may bo charged with waste during the coverture {h). 

But it is said, however, that if there be any special covenants inserted 
in tho lease, she is not bound by them after the death of her husband, 
although she continues tenant by force of tho demise (/). 

By 1 Will. 4, c. 65, s. 12, leases to married women may, under the 
directions of the Chancery Division of tho High Court (o), be sur- ri^Woi^r 
rendered and renewed. 


Sect. - 6, — To Limatics, 

Idiots and lunatics may take leases for their benefit [n). Use and Liability of. 
occupation cannot be maintained on a written agreement entered into 
by a lunatic to take a house which is unnecessary, if tho lessor was 
aware of it, and took advantage of the lunatic’s situation (.r). 

Committees of lunatics may, by 16 & 17 Viet, c. 70 (y), under tho Renewal of 
direction of the Lord Chancellor, surrender leases and take new ones ^‘^®**®**‘ 
for the benefit of the lunatic. 


"Ex parte Grace, 1 B. & P. ^76. 

(o) Jiidicaturo Act, 1873, b. 34. 

(p) Swaine v. Ifolmati, Hob. 204 ; Co. 
Lit. 3 a. 

(9) Go. Lit. 3 a. • 

(r) Gaafofi v. Fianhm, 2 De G. & Sui. 
661; Fry, g. 167. 


(jv) 2 lust. 303; 2 Roll. 827, I, 10, 25; 
Com. Dig. tit. Jtaron and Fvmv (H. 2). 

(^) 1 Roll. Abr. 340, pi. 2; Brownl. 31 : 
Dyer, 13 b. 

(mI Co. Lit. 2 b. 

(.1) JJam V. Viscountess Kirkicull, 8 C. & 
P. 679. 

[y) Ante, 43. 


L.T. 


F 
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Ohai>. IL— To aviiom Terms granted. 


Ch. II. Sec. 7. 
Leau to Felon. 

Ferfions con- 
victed of 
Treason or 
Felony. 


Alien Act, 
1870 . 


Alien may 
take Lease in 
the same 
manner as 
natural-bom 
Subject. 


Sect. 7.— To Cowkts. 

The leaseholds of a convict come under the operation of the act 
33 & 34 Viet. c. 23, which was passed in 1870 to abolish forfeitures 
for treason or felony. At common law the leaseholds of persons 
attainted of treason or felony became forfeited, with their other 
property, to the crown (s). But by the 1st section of the Act of 
1870, it is provided that no conviction for treason or felony, or felo 
do se, shall cause any forfeiture or escheat (a). 


SEor. 8 . — To Aliens mid Denizens. 

The rights of aliens to hold property have been regulated by a 
series of statutes culminating in tlio Naturalization Act, 1870 (33 
Viet. c. 14), which repealed ton previous statutes. 

Of the repealed acts, it will bo sufficient to refer shortly to two. 
By 32 Hen. 8, c. 16, s. 13 (ft), leases of dwellingAmses or shops 
granted to any stranger artificer were made void. That act did not 
extend to assignments to aliens of leases previously granted to natural- 
bom subjects (c). By 7 & 8 Viet. c. 66, s. 4, aliens were enabled to 
hold personal property of all kinds, except chattels real [i. o. terms of 
years], as effectually as natural-bom subjects ; and by sect. 5 of the 
same act “ every alien being the subject of a friendly state ” was 
enabled to hold lands or houses for the purpose of residence or 
business for any term of years not exceeding twenty-one years. 

But all statutory restrictions appear to bo done away by the Alien 
Act, 1870 (33 Viet. c. 14), which enacts (sect. 2), that “real and personal 
property of every description may be taken, acquired, held and 
disposed of by an alien in the same manner in all respects as by a 
natural-bom British subject provided that this section shall not 
confer any right on an alien to hold real property situate out of 
the United Kingdom, or to “any right or privilege as a British 
subject, except such rights and privileges in respect of property as 
are hereby expressly given to him,” and “that this section shall not 
affect any estate or interest in real or personal property to which any 
person has or may become entitled, either mediately or immediately, 
in possession or expectancy, in pursuance of any disposition made 
before the passing of this act, or in pursuance of any devolution by 
law on the death of any person dying before the passing of this act.” 

Alien enemies cannot hold leases for the purpose of habitation or 

(z) Go. Lit. 2 b. (h) Repealed, Stat. Law Rev. Act, 

(a) See further provudons of this act, 1863. 
ante, Chap. I., Sect. 24, p. 45. ^c) Wboitm v. Steffmoni^ 12 M. & W. 
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commerce, or for any other purpose (</), and this restriction does not Cn.n. Ss).8. 
appear to he done away by the Act of 1870. 

A denisen, i. o. an alien horn, who has obtained ex donations regis — ; ^ — 

letters-patent to make him an English subject (c), may be a lessee, like Enomica. 
a natural'bom subject (/), independently of the Alien Acts. Denizena. 


Sect. 9. — To Cotpoi'aiioits. 

A corporation aggregate may take any chattel, as a lease, &c., in Leases to 
its corporate capacity, which shall go in succession, because it is 
always in being ( 17 ). But regularly no chattel shall go in succession 
in case of a sole corporation ; therefore, if a lease for ycjirs be made 
to a bishop and his successors, and tho bishop die, it shall not go to 
his successors, but to his executors (//) : by custom, however, it may, as 
in the instance of the Chamberlain of London (/). 

One individual of a corporation aggregate cannot take a lease from I.eascs by 
the corporation (/.•). A corporation sole cannot make a lease to him- ti” tS 
self in his natnral capacity {k ) ; but there is no objection to such a Members, 
lease being made in trust for the grantor. One member of a cor- 
poration aggregate cannot make a lease of corporate lands to another 
member; thus, a dean cannot make a lease to his chapter (^•), nor 
vice versSl. But a lease may be made by the dean and chapter to ono 
of the prebendaries, as a prebendary is not an integral port of tho 
body politic {k). Whore land was let to tho churchwardens and 
overseers of the poor, jointly with tho surveyors of tho highways, and 
their successors, it was hold that it was not within 59 Geo. 3, c. 12, 
s. 12 , though let at a vestry meeting and for the purposes of tho poor ; 
and that therefore the parties were individually liable (/). 

By 21 & 22 Viet. 0 . 75, s. 3, mode perpetual by 23 & 24 Viet. c. 41, Caiml Com- 
canal companies being also railway companies, may not accept a lease 
of a canal or railway, except under tho authority of a special act. 


Sect. 10. — To Parish Officers. 

The 9 Goo. 4, 0 . 7, s. 4, and 59 Geo. 3, c. 12, ss. 8, 9, authorize Lease* for 
parishes to purchase or hire houses for the purposes of lodging tho ^'"‘’•'kbouscs. 
poor, and to build workhouses thereon : and to resell what may bo 

(d) See Akinotu v. Negren, 1 E. & B. {a) Bee. Abr. tit. Corpontlioni (E. 4). 

217. ' (A) Co. Lit. 46 b. 

M Co. lii 129 a; Cole Ejec. 676. (•] 2 Bac. Abr. 14. 

(/) 1 Blac. C3om. 374; B^dl. 10, pi. (A) Salter y, Orowenor, 8 Mod. 303. 

40; 32 Hen. 8, c. 16, s. 13. (/) THhuatt v. Elkiniy 13 M. & W. 772. 

Y 2 
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Chap. II. — To whom Terms granted. 


Cn.II.SEO.lO. 

LeMM to 
Pariah Qffktra. 

For Work- 
houses. 


Temporary 
Hirings with- 
out 


Leases of not 
moro than 
Twenty Acres 
in tho whole. 


LeasotoOvor- 
soors— for 
Offices. 


no longer wanted. Such assurances, if made for yalue, are not 
charitable, nor affected by the Statutes of Mortmain (/w). 

Guardians of unions may, by order of tho Local Government Board 
and with consent of ratepayers, hire buildings for union workhouses, 
&c. pursuant to 4 & 5 Will. 4, c. 76, s. 23. 

By 30 & 31 Viet. c. 106, s. 13, “ guardians may, with the approval 
of the Poor Law Board, hire or take on lease, temporarily, or for a 
term of years not exceeding five, any land or buildings for the 
purpose of tho relief or employment of tho poor and the use of the 
guardians or their officers, without any order of the said board under 
seal.’' 

By 59 Geo. 3, c. 12, s. 12, churchwardens and overseers may, with 
the consent of the vestry, purchase, or hire or take on lease for and on 
account of the parish, any suitable portion or portions of land within 
or near to tho parish not exceeding twenty acres in the whole, and 
employ paupers to cultivate tho same (;/). By sect. 17, all such land 
is to bo convoyed, demised and assured to them and their successors, 
and they are to take and hold tho same “ in tho nature of a body 
corporate for and on behalf of tho parish.’’ Any such assurance 
should bo made to them “ and their successors,” not to them, their 
heirs and assigns {m). Where land *was let to the cliurchwardens and 
overseers of the poor, jointly with the surveyors of tho liighways, and 
their successors, it was held that it was not a case within tho above 
act though lot at a vestry meeting and for tho purposes of the poor, 
and that therefore tlie parties wore individually liable (p), A demise 
to churchwardens and overseers in their name of ofiice would be good, 
and no acceptance thereof under any common seal need be alleged in 
pleading (p). They are not exactly a corporation, but only a quasi 
corporate body of a peculiar kind (y). 

By 24 & 25 Viet. c. 125, “ the overseers of any parish in England, 
the population whereof shall exceed 4,000 persons according to tho 
census for tho time being, with the consent of the vestry, called after 
due notice, and with the consent of the Poor Law Board, signified 
by an order under their seal, may hire any room, or purchase or take 
1 /pon lease or excliange any land or building, or sell land belonging to 
such parish, and invest tho proceeds of such sale in tho purchase of 
other land and building, or erect a suitable building on any land 
acquired as aforesaid, for the purpose of an office for the transaction 
of tho business of the parish ” (r), 

(m) Purnahy v. Barahy^ 4 II. & N. 326 ; ( p) Smith v. Adkins, 8 M. & W. 362 ; 

28 L. J., Ex. 326. 1 Dowl., N. S. 129. 

{n) As to letting such land, see ante, {q) Gouldsivorlh v. Knight, 11 M. & W. 
Chap. I., Sect. 16, p. 30. 337. 

(o; Vth\cait v. Elkina, 13 M. & W. 772. (r) The act contains other clauses for 

oaiTTing the above into effect. 
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Sect. 11. — To Trustees of Friendly Societies, CH.II.SEo.n. 

Leans to 

By the Friendly Societies Act, 1875 (38 & 39 Viet. c. 60, s. 16), Trustees of 
‘‘a society” [registered under that act, see sect. 8], “ or any branch of 
a society, may, if the rules so provide, hold, purchase or toko on lease 
in the names of the trustees for the time being of such society or Friendly 
branch, in every county where it has an office, any land, and may 
sell, exchange, mortgage, lease or build upon the same (with power to 
alter and pull down buildings and again rebuild) ; and no purchaser, 
assignee, mortgagee or tenant shall bo bound to inquire as to the 
authority for any sale, exchange, mortgage or lease by the trustees ; 
and the receipt of the trustees shall bo a discliargo for all moneys 
arising from or in connection with such sale, exchange, mortgage or 
lease ; and for the purpose of this section no branch of a registered 
society need be separately registered: provided that nothing herein Not more than 
contained shall authorize any benevolent society” [i.e. a society for noiK^'o^cnt* 
any benevolent or charitable purpose, see sect. 8] “ to hold land ox- 
cecding one acre in extent at any one time.” This enactment is con- 
siderably wider than the coiTOSponding sect. 63 of the repealed act 
(}f 1855 (18 & 19 Viet. c. 63), which allowed land not exceeding one 
acre to bo hold for the purpose of building only, the restriction of 
quantity being general, and not confined to benevolent societies. The 
Act of 1875 is a consolidating one («). 


Skct. 12 . — To Trustees of Public Paths and Wash-homes, 

By 9 & 10 Viet. c. 74, intituled “An Act to encourage the Esta- 9 & lOViut. 
blishment of Public Baths and Wash-liouses,” after providing in what Council 
manner the act may be adopted by municipal corporations, or (Avith may take 
the approval of one of her Majesty’s principal secretaries of state), by 
any parish in England not within any such incorporated borouglj, 
and for the appointment of commissioners for caiTying that act into 
execution in any such parish; sect. 27 enacts, “that the council of 
any such borough, and the commissioners, with the approval of the 
vestry of any such parish, may, if they shall think fit, contract for 
the purchase or lease of any baths and wash-liouscs already or here- 
after to be built and provided in any such borough or parish, and 
appropriate the same to the purposes of this act, with such additions 
or alterations as they shall respectively dc?cm necessary and the 
trustees of any such public baths and wash-houses, Avitli such consent 
as therein mentioned, are authorized to sell and lease the same to the 
said council or commissioners (t), 

(.) Sfio Dftvis on Priondly Sociotios. (^) Sco also 10 & 11 Viet. c. 34, ob. 136 
i.D. 1876. —142. 
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Chap. II.— To whom Terms granted. 


Ch.iI.Skc.12. When a municipal corporation provides baths and wash-houses 
Tr^eslf provisions of this act, the property becomes vested in the 

PuXtiic Paths, body corporate with all incidental liabilities, and not in the council (?/<). 


Sect. 1^.— Of Land for Free Public Libraries^ Mmeums^ Sfc, 

^se ^ By “The Public Libraries Act, 1855” (j?) (18 & 19 Viet. c. 70, s. 18), 
oil and Local the council of any borough and the board of any district respectively 
may from time to time, with the approval of her -Majesty’s treasury,” 
Libraries for the purposes of that act, “ rent any lands or any suitable buildings 
and the council and board and commissioners respectively may, upon 
any lands so rented, “ oroct any building suitable for public libraries 
or musoums or both, or for schools for science or art, and may apply, 
take down, alter and extend any buildings for such purposes, and 
rebuild, repair and improve the same respectively, and fit up, furnish 
and supply tho same respectively with all requisite furniture, fittings 
and conveniences.” 


Sect. 14. — To Ratepaym^s for Public Improvements. 

LcasotoRate- By 23 vt 24 Vict. c, 30, intituled “An Act to enable a Majority 

Public im- Two-Thirds of the Eatepayers of any Parish or District, duly 

provemonts. assembled, to rate their District in aid of Public Improvements for 
c^30 general Benefit within their District” (sect. 1), “it shall bo lawful for 

the ratepayers of any parish maintaining its own poor, the population 
of which, according to the last account from time to time taken thereof 
by the authority of parliament, exceeds five hundred persons, to pur- 
chase or lease lands^ and to accept gifts and grants of land, for tho 
purpose of forming my jnihlic walk, exercise or play ground, and to levy 
rates for maintaining tho same, and for tho removal of any nuisances, 
or obstruction to the free use and enjoyment thereof, and for improving 
any open walk or footpath, or placing convenient seats or shelters from 
rain, and for other purposes of a similar nature.” By sect. 2, “ this 
act may be adopted for any borough, or for any parish having a popu- 
lation of five hundred or upwards (according to the last account taken 
by authority of parliament), in tho same manner as the act of tho 
9 & 10 Viot. 0 . 74, may be adopted in such borough or parish.” 
By sect. 7, any rate under the act may not exceed sixpence in the 
pound. 

To Inhabit* A lease cannot generally be made to the inhabitants of a parish or 

(m) Coveky Y. Mayor y ^e. of Smderland, (i;) Amended by 34 & 35 Vict. 0. 7i> the 
) H. & K. 665. Fubiio Librariefl Act, 1871. 
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township, beoauso they cannot take as such, not being a corporate Ci[.I[.3eo.14. 
body(y). But a grant from the crown to tho inhabitants of a parish, 
would in eflPeot incorporate them, though for tho purposes of such ^ rnbiL 
grant only (s). impr^mnt,. 

ants of a 

Pariah 

gouorally. 


Sect, 15. — To I'nistecs of Rowvahk Leaseholds. 

By 23 & 2i Viet. o. 145, s. 8, “it shall bo lawful for any trustees Renowalof 
of any leaseholds for lives or years which are renewable from time to 
time, either under any covenant or contract or by custom or usual 
practice, if they shall in their discretion think fit ; and it shall bo tho 
duty of such trustees, if thereunto required by any person having any 
beneficial interest, present or future or contingent, in such loasoliolds, 
to use their best endeavours to obtain from timo to time a renewed 
lease of the same hereditaments on tho accustomed and reasonable 
terms, and for that purpose it shall bo lawful for any such trustees 
from timo to time to make or concur in making such surrender of 
the lease for tho timo being subsisting, and to do all such other acts 
as shall bo requisite in that behalf ; but this section is not to apply 
to any case where by the terms of the settlement or will tho person 
in possession for his life or other limited interest is entitled to onjoy 
tho same without any obligation to renow the lease or to contribute 
to tho expense of renewing the same.” By scot. 0, money required 
for renoAval of leases, &c. may be raised by mortgage. 

A trustee, whoso duty it was to renew leaseholds out of tho rents, 
applied them to his own use : — Held, that the tenant for life, and not 
those in remainder, must bear the loss («). 


Sect. 16. — To Agents and Trustees. 

With respect to agents and other persons whose duties are to pro- Lcaaos to 
tect their principals and to prevent the property from being lot at an 
undervalue. Courts of Equity view with considerable jealousy con- 
tracts entered into for leases to them. It is incumbent on a person in 
the situation of an agent to show that tho transaction is i)erfootly fair 
and reasonable, and that a just consideration has been given by him 
for a lease obtained from his principal (/>). The same observation 

(y) Weekly v. Wildman, 1 Ld. Raym. 103, 106; *36 L. J., CIi. 01. 

406, 407; Abbot v. Weekly, 1 Lev. 170; (a) Solleyv. Wood, 29 Boav. 482. 

Lockwood V. Wood {in error), 0 Q. B. 62; (A) Ld. Kinysland v. Bamcwell, 4 Bro. 

ComtahU v. Nicholson, 14 C. B., N. S. 230 ; P. C. 154 ; Ld. Ilardwicke v. Vemon, 4 
32 L. J., C. P. 240. But aeo Vestry of Vos. 411 ; Lady Ormond v. Hutchinson, 16 

Bermondsey v. Brown, 14 W. B. 213. Ves. 94; Orosvenor v. Sherratt, 28 Beav. 

(s) Willingalc v. Maitland, L. R., 3 Eq. 659; post. Chap. IX., Soct. 4. 
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Cn.II.SEO.16. 
Leases to 
Agents and 
Tnmtees, 


Leaso to 
Trustee. 


also applies to persons in the situation of debtor and creditor, solicitor 
and client, and mortgagor and mortgagee {e). 

If a lease be made to a trustee, he is personally liable for the rent 
and covenants (r/), and the lessor has no remedy at law against the 
cestui quo trust in respect thereof. The trustee, however, except in 
cose of personal default, would seem to have a right to he indemnihed 
out of the trust fund (e). 

If there ho personal default on the part of the trustee, he would 
seem to have no right to ho indemnified. 

A lease hy a irusteo to himself seems to stand on the same footing 
as a sale hy trustee to himself ; i.o it is a transaction of the greatest 
nicety, and one which the courts will watch with the greatest 
jealousy (/). 

(c) GtibUiis V. Creed, 2 Sch. & Lef. 214; (.) Lewin on Trustfi, 7th oil. p. 217. 

H'ebh V. Jlorke, Id. 601; Pirfier, b. S73; (/) Sicc Lowiii ou 'LVuBtB, 7tli od. jip. 

po»t, Cli. IX., Sfit't. 4. 4;i8— 451 ; citing; parte llmjhei, 0 Vch. 

(ft) WttlUraw yortluniCtmlMiiiiupCo., G17; Jlt.-Cm, v. £»rl of Clmnduu, 17 
5 Do 0., M. & 0. 029 ; 25 L. J., Ch. 633. Vcs. 491 . 
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Sect. 1. — Corporeal and Incorporeal llereditamcnh. 

Leases for life, or for yeai's, or from year to year, may bo made of Leases of Cor- 
anything corporeal or incorporeal wliioli lies in livery or grant (a), 

Corporeal hereditaments consist wliolly of substantial and permanent 
objects, as land, houses, &o., and wore, before the 8 it 9 Viet. c. lOG, 
said to lie in livery ; but, by scot. 2 of that act, all corporeal tenements 
and hereditaments shall, as regards the conveyance of the immediate 
freehold thereof, be deemed to lie in grant as well as in livery/^ 

An incorporeal hereditament is a right issuing out of a thing corporeal Dofinition of 
(whether real or personal), or concerning, or annexed to, or oxer- 
cisablo within the same (6). Incorporeal hereditaments are princi- ments, 
pally these : viz., advowsons, tithes and tolls, commons and estovers, 
ways, olTices, franchises, corrodies and pensions, and annuities (o). 

They are, generally speaking, capable of being demised; but such 
demise, even for loss than three years, must bo by deed, for they lie 
in grant and not in livery (d). But a right of way appurtenant to 
land will pass by a parol demise of the land (e), and so will a right 
to dig turf, or other easement, although not specially mentioned (/) ; 
so a market, with a right to take the tolls, may be demised without 
deed ([/). Where there is a demise of promises, and on entire rent 
reserved, if any part of the promises cannot bo legally demised, the 
whole is void (//). 


iiFArv. 2. — Advomonti, 

An advowson (advocatio) is the right of presentation to a church Lease of Ad- 
or ecclesiastical benefice. Although it has been said that an advow- 

(fl) Shep. Touch. 268. (tj AX/z/fv. GltnisUrj 16 C. B., N. S. 81 ; 

(A) Co. Lit. 19 b, 20 a. 32 L. J., 0. V. 185. 

(f) Alrerford, 1 T. II. 368; (/) Dobbyn v. Somers^ 13 Ir. Cora. L. 

grave v. Cave, Willes, 323; 1 Inst. 9. Rep., N. S. 293. 

(flQ Mayfield v. Itobinmn, 7 Q. B. 486 ; (g) Bridglaud v. Chapter, 5 M. & W. 

Wood V. Lcadbitfcr, 13 M. & W. 839. 376. 

(//) Doe d. Griffith v. Lloyd, 3 Enp. 78. 
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CH.in.SEo.2. 
Lease of 
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5 Geo. 3, c. 17. 
Leases of 
Tithes. 


son cannot properly bo the subject of a demise, on the ground that 
as no profit is permitted to accrue, no rent can be reserved, nor any 
services performed to the proprietor (i) ; yet this does not seem to 
be quite correct ; for a lease may bo made not only of lands, but of 
all other hereditaments {k)j such as advowsons, tithes, ofiices not con- 
cerning the administration of justice, and the like (/) ; and the lessee 
of tithes, advowsons, or any incorporeal hereditament, would be 
liable to an action for the rent agreed upon An advowson is a 
tenement (n). Where a lessee for years of an advowson was pre- 
sented to the benefice by the lessor, it was adjudged to bo a surrender 
of ]iis term (o). 


Seci'. 3. — Tit/ics and Tolh, 


liy 5 Geo. Ji, o. 17, persons having any spiritual or ecclesiastical 
promotions are enabled to grant leases of titlios, tolls or other incor- 
poreal inheritances, solely and without any lands or corporeal here- 
ditaments, for one, two or three life or lives, or for any term not 
exceeding twenty-one years, which shall be as good and effectual in 
law against such archbishop, bishop, masters and fellows, or other 
heads and members of colleges or halls, deans and chapters, pre- 
centors, probondaries, masters and guardians of hospitals, and other 
persons so granting tlio same, and their successors and every of them, 
to all intents and purposes, as any lease or leases already made or to 
bo made by any such archbishop, by virtue of the stat. 32 
Hen. 8, c. 28, or any other statute then in being ; and actions of 
debt may be brought by such lessors for rent in arrear, as in the case 
of any other landlord or lessor. Ijeases of tithes must be by instru- 
ment under seal, as incorporeal hereditaments only lie in grant (;?). 
A parson may grant his tithes for years {q)y so he may lease them for 
so long a term as he shall continue parson (;•) ; and rent may be 
reserved on such lease {f ) ; or the parson may demise them without 
any rent, if ho pleases (t). Under the settlement of an estate with a 
power to the tenant in possession to lot all or any part of the premises, 
so as the usual rents be reserved, a lease of tithes which had never 
been lot before was held void {n). 


(i) Com. Dig. tit. Advoieson (C. 2 ). 

\k) Bao. Abr. tit. Leases (A.). 

\() 2 Cruise, ss. 22 , 24 ; Lotisher v. 
Morgauy 2 Anstr. 404 ; Cox v. Braint 3 
Taunt. 95. 

(w) 2 Woodd. C9 ; Bog. Ego. L. 17 ; 
Co. Lit. Il9b. 

(n) Kensey v. Langham^ Cos. tomp. Tal- 
bot, 144; Co. Lit. 19, 20 ; 2 Blao. Com. 
17 ; Hohinson v. Tongue^ 3 1*. Wms. 461. 


o) Gghson v. Searls^ Cro. Jac. 84, 176. 

p) Gardimr v. TViliiamson, 2 B. & Ad. 
336. 

( 7 ) 8 bcp. Touob. 241. 

(r) Brewer v. Hillf 2 Anstr. 413. 

(s) 6 Geo. 3, 0 . 17. 

(/) Walker v. Waheman^ 1 Ventr. 294 ; 
2 Lev. 160 ; 3 Keb. 697. 

(«) Bomcry v. Parting ton^ 3 T. E. 665. 



Sect. 4. — Leases of Commons and Estovers. 75 

By the Tithe Commutation Act (6 & 7 'Will. 4, o. 71), the lessees of CH.m.8Ec.3. 
tithes commuted to rent-charges may surrender and avoid their leases, 
on oertaia terms, as to compensation and apportionment of rent, to ho Toils. 
settled by the commissioners. Until they do so, they continue liable 
to pay the rent reserved by their leases (x). 

Tolls may be let or mortgaged (y). L«we» of 

By 3 Geo. 4, o. 126, s. 57, all contracts or agreements for letting ** 
of turnpike tolls, signed by the trustees or their clerk, and the lessee 
or farmer, and his sureties, shall bo valid notwithstanding the some 
may not be by deed or under seal. It has been held that an agree- 
ment for the lotting of tolls signed by tho dork of the trustees and 
by the lessee or farmer of the tolls was valid, and therefore could bo 
enforced by the trustees notwithstanding it had not been signed by tho 
sureties ; their execution of tho agreement being a fonuality for tho 
benefit of tho trustees, which they might waive without projudico to 
their rights against tho lessee or farmer of the tolls (s). Whore a 
lessee of turnpike tolls compounded with a person using the road for 
tolls for three years, it was held that such agreement was not prohibited 
by 3 Geo. 4, c. 126, s. 55 (a). 


Sect. 4. — Commons and Estovers. 

Rights of common may bo demised by deed (A). With respect to Loawsof 
commons, tho 13 Geo. 3, o. 81, s. 15, empowers tho lord of any manor, ^onunous. 
with tho consent of three-fourths of the persons having right of com- 
mon upon tho wastes and commons within tho manor, at any time 
to demise or lease, for any term or number of yeai-s not exceeding four 
years, any part of such waste and commons not exceeding a twelfth 
part thereof, for the best and most improved yearly rent that can by 
public auction be got for tho same ; and directs that tho clear net- 
rents shall be applied to drain, fence and otherwise improve tho 
residue of tho waste and commons. 

"Where the lord of the manor convoys away a part of the wastes 
to a third person, though the right of ownership of tho soil changes 
hands, the right of common still subsists in tho commoners os well 
over that part of tho wastes that the lord has conveyed away, as over 
that port which he retains in. his own hands (c). A common will not 
pass without express words (t^). 

(j?) Tasker Yo Bullman^ 3 Exch. 361. ToUa, 140. 

i'airtitU Myitm^,QUhert^2T.'R. {z) Markham v. Stanford, 14 C. B., 

169; 3 Geo. 4, c. 126; 4 Geo. 4, c. 96. N. S. 370. 

B. 61 ; Bell v. Nixon, 9 Bing. 393 ; Bearse [a) Stott v. 6?%, 13 C. B., N. S. 619 ; 

V. Morrice, 3 B. & Ad. 396 ; Olroijd v. 32 L. J., C. P. 102. 

Cramptoti, 4 Bing., N. C. 24 ; Shepherd v. Sury v. Brown, Latch, 99. 

Hodsman, 18 Q. B. 316; Markham v. Static c) Benson v. Chester, 8 Tr. 396, 401. 

ford, 14 C. B., N. S. 376 ; Ounning on d) Clark v. Coyye, Cro. Jac. 170, 190. 
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Cn.m.SEO.4. 
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Estovers may bo leased ; the grantee, therefore, of house-bote, or 
hay-bote, may let it to another (c). Estovers to be burned on land 
demised will not pass without express words (/). 


Sect, 5. — Waj/s. 

A right of way legally appurtenant to land is demisable with the 
land (^), and will pass with it without being expressly mentioned (/i), 
oven by a parol demise (/) ; so will a right to dig turf, or other pre- 
existing easement (/). But after a way or other easement has been 
extinguished by unity of ownership, it cannot be Revived by a grant 
or lease of the dominant tenement containing general words, such os 
“rights, members, easements and appurtenances thereunto belonging 
or appertaining” (/). But it may pass by the words “or therewith 
usually held, occupied or enjoyed” And if it be a way of 
necessity it will pass with tlio principal subject-matter of the grant or 
demise, without any mention of ways or appurtenances {n). So will 
a watercourse or other nccemmj easement (e). 


Sect, G. — Fmnchim and CovrodicH. 

Franchises may bo demised by deed (p), except indeed in some few 
particular cases (as whore the franchise is a personal immunity, &c.) ; 
thus a fair or market, either with or without the right of taking toll, 
either there or at any other public places, as at bridges, wharfs, or the 
like, may bo demised (y). A market, with a right to take the tolls, 
may bo demised without deed (r). A franchise granted to one cannot 
bo bestowed on another to the prejudice of a former grant («). Every 
fair is a market, but every market is not a fair (/). A market which 
is held on the wrong day (Saturday instead of Friday) is not a market 
“legally established” (?^), The right to a market may be barred by 
the Statute of Limitations (^r). 


(c) Shep. Touch. 222; Bao. Abr. tit. 
Learn (A.; 

(/) Clark V. Cogge^ Cro. Jac. 170, 190. 

(ff) Onhorffe V. Wine, 7 C. k 1\ 761. 

(/r) Clark v. Cogge, Cro. Jac. 170, 190; ' 
Stajde y. Jlrtjdon^ C Mod. 1, 3; Ifowton 
V. Lhtrsofiy 8 T. K. 60, 66 ; Bac. Abr. tit. 
OJiceii (H.). 

(i) Skull V. Gknider, 10 C. B., N. S. 
81 ; 32 L. J., C. P. 186. 

ik) Bohbgn v. Somertt^ 13 Ir. Com. L. 
Eep., N. S. 293. 

(/) Barlow y. Rhodes^ 1 Gr. & M. 439, 
448. 

{m) James v. Plant (in error), 4 A. & £. 


749 ; Koogstra v. Lucas. 6 B. & A. 830 ; 
Bradshaw v. ihjre^ Cro. Eliz. 670. 

(w) Motris V, LdgingtoHy 3 Taunt. 24 ; 
Davies v. Sear^ L. K., 7 Eq. 427. 

[o) Snry y. Bigot y Pophom, 166. 

(/?) Duke of Somerset v. Fogivell. 6 B. & 
C. 875. 

(y) 2 Inst. 221, 406. 

(r) Jiridgland v. Skaptery 5 M. & W. 
376. 

(s) 2 Roll. Abr. 191. 

(/) 2 Inst. 221, 400. 

(m) Benjamin y. Andrews, 6 C. B., N. S. 
299. 

(a;) Eolcroft y. Steel, 1 Bos. & P. 400. 



Sect. 7. — Leases of Annuities. 
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A corrody is a right of sustenance, originating in the endowment of Cn.ITT.SEc.o. 
lands: in lieu of whioh, especially when due from eceleslasticiil T)ersous, 

' * ’ 1 ranch iscH, 

a pension or sum of money was sometimes substituted; and these wore " ^ ' 

chargeable on the person of the owner of the inheritance in respect rodics. 
thereof (y). A corrody was either certain or uncertain, and might not 
only be for lifo or years, but in fee. If one had a corrody for life, ho 
might let it to another, or to the grantor himself (s). 


Sect. 7. — Anmiitks. 

An annuity is an annual sum of money granted to another in foe, Loasos^of 
for life, or years, which cliarges the person of the grantor only ; or it 
may be due by prescription, Avhich always implies a grant. Such 
annuity may be demised by way of assignment {a). Kents may also 
bo granted by way of lease (4). 


Sect. 8 . — Right of Sporting. 

A demise of an incorporeal lieroditamont can only bo valid by Riffht of 
deed (c), unless granted witli some corporeal horeditamont as ni)pur- 
tenant thereto (d). The right of hunting, shooting, fishing, &c. is 
an interest in the realty, and a grant of it is a licence of a profit 
a prendre (£?). Such rights can bo granted or demised only by deed. 

But if the lessee has actually used, occupied and enjoyed such rights 
under a parol agreement, he must pay for such enjoyment, and may 
be sued in an action for use and occupation (/’). A corporation 
aggregate may maintain an action for use and occupation of tolls, 
although they did not grant them by any instrument under their 
common seal {g). 


Sect. 9. — Chattels. 

Goods and chattels may be let for years, though tlie terms “ land- of 
lord ” and “ tenant ” are inapplicable to such letting, interest of the 
lessee therein differs from the interest which ho has in lands. If a 


{y) 2 Blac. Com. 40. 

( 2 ) Bao. Abr. tit. Learn (A.) ; R. v. 
Nicholson f 12 East, 330 ; Veter y. Kendal, 6 

B. & C. 703 ; Beere v. Windehanke, Sid. 80. 

(a) Co. Lit. 144 b ; Com. Dig. tit. -4m- 
nmy (A. 1). 

[b) Bac. Abr. tit. Leases; Thomas y. 
Trederieks, 10 Q. B. 775 ; Co. Lit. 144 b ; 
Com. Dig. tit. Annuity (A. 1), (E.). 

(<?) Duke of Sotnerset v. Foywell, 6 B. & 

C. 876, 882, 886 ; Bird v. Eiffffinson, 2 A. 


& K G9C ; 6 A. & E. 824. 

(d) See post, Chap. XVIII., Sect. 6, 
“uome.” 

(tf) Bu-art V. Graham, 7 II. L. Cas. 331 ; 
29 L. J., Kx. 88. 

(/) Thomas v. Fredericks, 10 Q. B. 776 ; 
Ilolford V. Fritchard, 3 Exch. 793 ; post, 
Chap. XIV. 

(^) Mayor, of Camxarthen v. Lewis, 
6 C. & F. 608 ; Drury Lane Theatre Co. v. 
Chapman, 1 C. & K. 14. 
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CH.ni.Sxo.9. man lease for years a stock of live cattle, such lease is good, and 
the lessee has the use and profits of them during the term } hut he 
cannot destroy, kill, sell or give them away without, it seems, being 
liable to an action of trespass (A). The lessor, however, has not any 
reversion in them, os in the case of lands, to grant over to another 
either during the term or after, till the lessee has re-delivered them 
to him ; for the lessor has only a possibility of property in case they 
nil outlive the term ; for if any of them die during the term, the lessor 
cannot have them replaced after the term ; and during the term he has 
nothing to do with them, and consequently of such as die the pro- 
perty vests absolutely in the lessee. So, whether they live or die, 
yet all the young ones coming of them, as lambs, calves, &c., belong 
absolutely to the lessee as profits arising and severed from the prin- 
cipal, since otherwise the lessee would pay his rent for nothing ; and 
therefore this differs from a lease of dead goods and chattels, for there, 
if anything be added for the repairing, mending or improving thereof, 
the lessor sliall have tho improvements and additions, together with 
the principal, after the lease ended, because they cannot bo severed 
without destroying or spoiling tho principal (/). 

LcauM of A mixed payment of rent for land and goods is held to issue out of 
unu uro. olone, and tho rent may be distrained for (A). 

(A) Lit. B. 71; Bae d. Griffith v. Lloyd ^ ILardiniff Cro. Eliz. 006. 

3 Esp. 78. ^ (/t) i(vwman v. Anderton^ 2 B. & P. 224 ; 

(t) Bttc. Abr. tit. Learn (A.); Collins v. Selby v. Greaves^ L. R., 3 C. P. 694, 
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Sect. 1. — An Agreement for a Lease must he in Writing. 

We shall see presently {a) that, by the combined operation of tho 

Statute of Frauds and 8 & 9 Viet. c. lOG, s. 3, a lease for more than 

three years is void unless made by deed, and that leases for tliree 

years or less may he made by paxol. Rut although a lease for throe 

years may bo made by parol, an agreement for a lease for however 

short a terra must, in order to he sued upon ns such, bo in writing 

signed by the party to he sued. For by the 4th section of the 

Statute of Frauds, it is enacted that “ no action shall ho brought stat. Frandn, 

whereby to charge any person upon any contract or sale of lands, "• 

tenements or hereditaments, or any interest in or concerning them, or 

upon any agreement that is not to be performed within the space of 

ono year from the making thereof, unless tho agreement upon which 

such action shall bo brought, or 8o;»o memorandum or note thereof shall 

he in writing and signed hy the party to be charged therewith, or some 

other person hy him lawfully authorized” (&). 

An agreement for a lease is a contract for an interest in lands 
within the meaning of sect. 4, and has always been so treated both 
at law (c) and in equity (d). We shall see. presently, however, that 

(a) Port, Chap. V. Bailey v. Fitzinaurice^ 8 E. & B. 664 ; 

(i) Not Baying “ by writing,” as in Bailey v. Sweeting^ infra ; Smith L. & T. 
sects. 1, 3. 93. 

(<?) especially Edge v. Strafford^ 1 (£f) Sto^ Eq. vol. 1, s. 764. It may 

T;^. 295; 1 Cr. & J. 391. And see also bedoubted whether tho word action” in 
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Ch.iv.Seo.i. effect has been frequently given both at law and in equity to parol 
^EZTmmihe At law a party entering as a tenant, and evidencing his 

in Wniimj, intention to continue such, has always been treated as a tenant from 
year to year upon the terms of the agreement; while in equity a ‘‘ part 
performance^’ by the one party has frequently entitled him to a specific 
performance by the other. 

The words “ any mterest in land” are very wide, and include an 
Land. interest however small for tt term however short, provided that the 
Lodgings. tenant is to have exclusive possession. An early decision to this 
effect, in which the statute was held to apply to a contract to let 
lodgings (j‘)y was emphatically affirmed by the leading case of Edge v. 
Strafford (/), where the defendant Imd agreed by parol to take the 
ready-furnished lodgings of the plaintiff for two or three years, and 
the Court held that no action could be maintained for breach of the 
agreement. But where the contract was for board and lodging at 
a boarding-house, but in no specific rooms, it was held that although 
the contract was unwritten, an action lay for the breach (g ) ; and tho 
two cases are clearly distinguishable on the ground that exclusive 
possession was bargained for in one but not in tho other. 

Contract to j A contract to procure a lease must also be in writing, although it is 
^ /entered into by a person who has no interest in tho lease himself (A). 

‘‘Collatorar* If the agreement bo to let and do something else for the intending 
Agrocinent. jjiust be in writing, unless tho two parts of it ai’o severable. 

Thus in Mechelen v. Wallace (/), the tenant promised to become such 
in consideration that tho landlord would send in more furniture. Tho 
landlord did not send in the furniture, but the tenant failed to recover, 
on tho ground that tlie agreement to send in furniture was an insepa- 
rable part of the contract for the lease. Similarly, where the plaintiff 
agreed to let a house to tho defendant, and to sell him tho furniture 
and fixtures, it was held that this was a contract which must be in 
writing (i). 

Anffeliv.Luke, But in AmjcU V. Duke (/), tho court held that an agreement that 
the landlord should do repairs and send in furniture was collateral to 
the main agreement to let, so as not to require to be in writing within 
the statute, although the tenant ultimately failed to recover upon it 


tho 4th Boction of tho Statute of Frauds 
induded “suit;” hut, however this may 
he, courts of equity, even before the 
"statute, would not execute a parol agree- 
ment, not in part performed, and it is said 
by Story (ubi supiu) to be obvious that 
courts of e(|uity are bound as much as 
courts of law by tho provisions of tho 
statute. 

ie) Inman v. Stamp^ I Stark. 12. 

/) 1 T^. 296; 1 Cr. & J. 391. 

(J) Wright v. Stavert^ 2 £. & E. 721 ; 
29L. J., Q. B. 161. 


(/<) Horsey v. Gi'aham, L. R., 6 C. P. 
191 ; 39 L. J., C. P. 68 ; 23 L. T. 495. 
In this case the conkact was to procTiro 
the assignment of a lease, but tho prin- 
ciple is tho same. 

(t) 7 A. & E. 49 (decided on demurrer). 
[k) Vawhany. Hancock^ 3 C. B. 766. 

(0 L. R., 10 Q.. B. 174; 44 L. J., 
Q. B. 78; 32 L. T. 26. And seo Morgan 
V. Griffiths^ L. R., 6 Ex. 70; 40 L. J., 
Ex. 46; 23 L. T. 783; 19 W. R. 967; 
Erakine v. Adeane^ L. R., 8 Ch. 766; 42 
L. J., Ch. 849; 29 L. T. 234 ; 21 W. R. 
802. 
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Sect. 1. — ^Agreement for Lease must be in Writing, 

on the ground that parol evidence is inadmissible to vary a written Ch.IV.Src.i. 
agreement (m). Agmmentfor 

In Adams^y^^ir^ery the plaintiff a^eed to grant to the defendant in frrUmg. 
a lease at a certain rent for 99 years of a piece of land so soon as tlie T, c^uaterar*^ 
defendant should have erected a house upon it, and the defendant Agrooment to 
undertook until the execution of the lease to hold the said piece of Lcas^ 
land and other the premises at the rent and subject to the conditions 
to be contained ” in the lease. It was held by the Court of Appeal "j{aggn\* 
that the defendant was liable to pay the rent, although lie had not 
entered upon or taken possession of the piece of land [n). 

An agreement after lease granted that the landlord shall enlarge 
the premises, and the tenant pay 10 /. per cent, on the landlord’s 
outlay, is not within the statute {o ) ; nor is an agreement to let land 
rent free on condition that the landlord should have a moiety of the 
two succeeding crops {p). 

The 4th scctlon-of the Statute of Frauds does not absolutely rcMpiii’o Contract itself 
the contract itself to be in writing, but allows the alternative of some 
written “ memor andum or note thereof ” properly signed ; and the 
memorandum or note need not be prepared at the time, nor bo in- 
tended as a contract, or even as evidence thereof. A letter written 
by the defendant to the plaintiff, which moniions all the material 
terms of the contract, may bo sulReiont, altliongh the defendant 
thereby attempts to deny or rejiudiate his liability ( 7 ). A corre- 
spondence between the defendant and his own agent, wliich mentions 
all the material terms of the contract, may be sufficient (r). A letter 
to a third person, mentioning all the material terms of the agreement, 
may be sufficient (.^) ; but if any material term of the contract bo un- 
settled and disputed the writing will not be sufficient (/). The bare 
entry of a steward in the lord’s contract book with his tenants is not 
an evidence of itself that there is an agreement for a lease between 
the landlord and tenant (/r). 

(a) What the Agreement fov a Leim mnd state. 

The agreement, or the memorandum or note thereof (as the case Writing must 
may be) must state all the material terms of the contract ex. gr. : Terms' 

c. g. Names. 

(w) AmjeU v. Duhey 32 L. T. 320. (r) Gibson v. lloUaml^ 3 .j L. J., C. P. 6 . 

(«) Adams v. UaggeVy L. R., 4 Q. B. D, (.v) Widford v. Jirazch/y 3 Atk. 503 ; 

480; 27 W. R. 402— C. A. Child v. Comber, 3 Swans. -123, ii. ; 

{o) ilolz V. Itochwky 7 Taunt. 157; good Menlr, Pree. Ch. 500; Mark worth 

Loiwllan v. Head, 3 B. & Ad. 899 ; Lam- v. Yonngy 1 Drew. I, 13. 
heity. Korrisy 2 M. & W. 333. (0 lorsfrr v. Rowlamly 7 K. & N. 103 ; 

[p) PoulterY. Killinibecky 1 B. & P. 397; 30 D. J., V.x. 396. 

Bristow V. IVaddhigtoHy 2 Id. 452. (m) (^harleirood v. Make of Bedford, I 

( 9 ) Bailey y. Sweeting , 9 C. B., N. S. Atic. 497. 

843 ; Wilkiimn v. Evansy L. R., 1 C. P. (.r) Clarkey app., Fulhry ro 8 i>., 10 (J. B., 

407 ; 35 L. J., C P. 224 (these cases were N. S. 24 ; 12 W. R. 07 1 . Sou Pry 011 

under sect. 17) ; Jackson v. Oglando'y 2 II. Specific Porformanco, p. 98. 

& M. 465 ; 13 W. R. 936. 

L.T. -- 


G 
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Chap. IV. — Agreement for Lease. 


Ch.IV.Sec.I. 
Agreement for 
Lease must he 
in Writing. 


1. The name of the lessor or his agent (ij) ; and 2. The name of the 
lessee or his agent (s) : hut in each of these cases such a description 
of the contracting parties that there cannot ho any fair dispute as to 
their identity is as good as naming them. Sucli {n) seems to he the 
effect of the numerous cases (b) in which a contract for the sale of 
land descrihing hut not naming the vendor, has been held good; 
and, as a lease is a sale pro tanto, these cases would seem to he 
equally applicable to an agreement for a lease. 

3. The wTiting must state the name or other description of the pro- 
perty to he demised (c) ; hut the property need not he so descrihed as 
to identify it ; parol evidence being always admissible Tipon the ques- 
tion of “parcel or no parcel’’ (r/). “ Mr. Ogilvie’s house,” maybe suffi- 
cient (c) . “ The property in Cable Street,’ ’ coupled with parol evidence 
of identity, may he sufficient (/), and so may “ the mill property, in- 
cluding cottages in Es/tcr village ” (f/), and “ the lease and everything” 
for 00/., coupled with parol evidence to show what lease was intended, 
and with a previous memorandum showing what “ every thing” meant (//) . 
“ Two seams of coals, known as the two-fcct coal and the three-feet 
coal, lying under lands hereafter to he defined in the Bank End 
Estate,” has been hold sufficient, the latter words being construed to 
refer only to the boundaries of the estate, and not to the seams of coal 
agreed to be demised (/). But where the agreement was indefinite os to 
the area over which the ironstone was to he worked, the court (for that 
and other reasons) refused a specific performance {k). An agreement 
by an incumbent to demise liis glebe, containing about 437 acres, 
“except thirty-seven acres thereof” (which were not specified), was 
held sufficient, as tlie lessor, it was said, might elect which thirty-seven 
acres should be excepted (/). A description of the property by 
reference to preceding deeds, wherein it is described, is sufficient (//?). 


(y) Warner v. Willington^ 3 Drew. 623 ; 

25 Jj. J., Ch. 652 ; 'Alim v. 3 

Taunt. 169 ; Cooper v. ISmitkf 16 East, 
103 ; Jacob y. Kir/c, 2 Moo. & R. 221 ; 
Hughes y. Farkci% 8 M. & W. 244; 1 
Dowl., N. S. 80 ; Hood v. Lord llarrmgiony 
L. R., G Eq. 218; W'dl\ams y. Jordan^ 
L. R., 6 Ch, D. 517 ; 26 W. R. 230. 

( 5 ) Squire v. Whittoiij 1 II. L. Cas. 333 ; 
Williams y. 2 E. & E. 349 ; 29 L. J., 
Q. B. 1 ; Skelton v. Cole, 1 Do Gex & J. 
687 ; Hughes y. Parker, 8 M. & W. 244. 

(a) Seo Potter y. Huffield, L. R., 18 Eq. 
4 ; 43 L. J., Ch. 472 ; 22 W. R. 685, per 
JcHscl, M. R., in which *'yendor” was 
held to bo not of itself sufficient. 

(5) Soe Ptossiter y. Miller, L. R., 3 App. 
Cas. 1124; 48L. J.,Ch. 10; 39L.T.173; 

26 W. R. 866 ; (“ proprietors” held suffi- 
cient description of yondors) ; Catling y. 
King, L. R., 6 Ch. D. 660 ; 46 L. J., Ch. 
384 ; 36 L. T. 620 ; 26 W. R. 660-C. A.; 
Cotnmins y. Scott, L. R., 20 Eq. 11 ; 44 L. 
J., Ch. 663 ; 32 L. T. 420 ; 23 W. R. 498; 
Sale V. Lambcft, L. R., 18 Eq. I ; 43 L. J., 


Cli. 740. In Thomas v. Broun, L. R., 1 Q. 
B. D. 714, the point also arose, but was 
not decided. 

(v) Stewart Y.Alliston, 1 Mor. 33; Ogilvie 
y. Foljambe, 3 Mer. 63 ; Kennedy v. Lee, 3 
Her. 441, 461 ; Lanielsy. Davison, 16 Ves. 
249 ; Price v. Orijith, 1 Do Gox, M. & G. 
80 ; Haywood y. Cope, 26 Beay. 140. 

[d) Ely, 8. 209 ; Jileakley y. Smith, 1 1 
Sim. 160; Owen v. Thomas, 3 Myl. & K. 
363 ; Price v. Griffith, 1 Do Gox, M. & G. 
80. 

(<f) Ogilvie y. Folia mbe, 3 Mer. 61. 

If) Bleakley y. Smith, 11 Sim. 160. 

(y) MeMurray y. Spicer, L. R., 6 Eq. 
627 ; 37 L. J., Ch. 606. 

(A) Horsey y. Graham, L. R., 6 C. P. 
191. 

(0 Haywood y. Cope, 25 Beay. 140 ; but 
see Lancaster* y. De Trafford, 31 L. J., Ch. 
564 ; 8 Jur., N. S. 873. 

Uc) Lancaster y. De Trafford, supra. 
ll) Jmkins v. Green, 27 Beav. 437 ; 28 
L. J., Ch. 81^. 

(w) Otetn T. Thomat, 3 Myl. & E. 363. 
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A mere difference in quantity has never hecn held a bar to ppecifiol Ch.iv.Seo.i. 
performance ; — the Court of Chancery always drew a distinction' 
between the essential and non-essential terms of a contract, and in Writing, 
allowed the incapacity to perform it in non-essential terms, to be 
made the subject of compensation. In McKoizic v. Iled'cth (»), for 
instance, the plaintiff offered to take a lease of a fami of the defen- 
dant at a rent of 500/. per annum, specifying in his tender the closes 
which he wished to take, with jicrcage, amounting to 249 acres. The 
defendant’s agent desired to let only 214 acres witli his farm, but lie 
accepted the plaintiff’s offer without looking at tlie acreage, although 
he had in fact let one of the closes to another person. Another 
tender had been made by a former tenant for tlio same farm, as com- 
prising 235 acres, and the defendant’s agent admitted that lie tliought 
that the plaintiff had tendered for the same ejuantity as such former 
tenant. The plaintiff sued for specific performance, but was willing 
to take a lease of 214 acres at a proportionately reduced rent, and 
Fry, J., hold that the defendant was bound to grant a lease of 214 
acres, at a rent reduced from 500/. in the proportion of 214 to 
235 («). 

The writing must state tlio term to be granted (o), and particularly must 

the time from whicli tlic term is to commence (p), but an agreement L'begrlintcd. 
to lot for a term not specifying such time, has been held a valid agree- 
ment to let for a term commencing on the date of the agreement (ry), 
and, in the case of an agreement for a 99 years’ lease, from the com- 
mencement of tlie rent (r). It seems, too, that the coui't will execute 
an agreement to grant a lease for three lives unnamed (.s). 

An agreement by a lessee to grant a sublease (not describing it as Agivomout 
a .'?//Woase) to an intending tenant at any period he might feel dis- Tenant. ** " 
posed “ and not to molest, disturb, or raise the rent” of the intending 
tenant after he had laid out money on the premises, was held, by the 
Court of Appeal, to entitle the intending tenant to a sublease for the 
residue of the term of the lessee, if the intending tenant shoidd so 
long live (/) ; but it has been held, also, that a somewhat similar 
agreement is merely personal between the parties, and does not bind 


(«) McKenzie v. HesJceth^ L. R., 7 Ch. D. 
C76 ; 47 L. J., Ch. 231 ; 38 L. T. -171. 

(o) Bayley^Bart. y.Fitzmauricel^nenoi)^ 
8 E. & B. G64 ; 9 H. L. Cas. 78 ; Clinan v. 
Cooke^ 1 Sch. & Lef . 22 ; Gordon y. Trevelyan, 
1 Price, 64 ; Hughes v. Barker, 8 M. & W. 
244; 1 Dowl., N. S. 80; Clarke, upp., 
Fuller, leap., 16 G. B., N. S. 24 ; Baumann 
y. James, L. R., 3 Ch. Ap. 608 ; Bolling y. 
Evans, 36 L. J., Ch. 474 ; 16 W. R. 394. 

(p) Blore y. Sutton, 3 Mer. 237 ; Cox y. 
Middleton, 2 Drew. 209; Hersey v. Gihlett, 
18 Beay. 174; Fry, s. 222j Clarke, app., 


Fuller, reap., and Bolling y. Evans, 8Upra. 
And SCO Kvsham v. Selby, L. R., 7 Ch. 
406 ; Cartwright v. Mtllcr, 30 L. T. 398. 

(y) Jaques V. Millar, L. R., 0 Ch. D. 163 ; 
47 L. J., Ch. 644 ; 38 L. T. 99 ; 20 W. R. 
308, pc;r Fry, J. 

(r) Wesley y. Walker, 38 L. T. 284, per 
Fjt, j. 

(#) Fitzgerald v. Vicars, 2 Dm. & W. 
298; DartV. &r. 661. 

H) Kmcl V. Watson, L.R.,11 Ch. D. 129. 
“Constmiug this agrecDicnt,” observed 
Bramwcll, L. J., “is mere guess work.” 



84 


Chap. IV.— Aorkement for Lease. 


Cn.IV.SB0.l. 

Agreement for 
Lease must be 
in Writing, 

Bent. 


Special Cove- 
nantB. 


Usual Covo- 
nants. 


a subsequent purchaser of the landlord's interest, with or without 
notice (/^). 

The writing must also state the premium or fine (if any) agreed to 
be paid (.'?*), and the rent to be paid (y), and whether payable quarterly, 
half-yearly or otherwise. If there be no stipulation on that point, it 
will bo payable only at the end of each year of the tenn ( 2 ). 

Any special or unusual covenants or stipulations actually agreed 
on should bo stated (^), and accurately expressed (6). If the tenant 
agrees to improve the premises, the particulars of what he is to do 
(being a material part of the contract) must be sufficiently specified, 
so tliat a proper covenant may bo inserted in the lease ; otherwise the 
contract will be too uncertain to be specifically enforced (c) . An agree- 
ment, however, for the tenant to do certain specified works and “other 
works” upon tlio property, estimated at from 150/. to 200/., was held 
not too uncertain to prevent a decree for specific performance, inas- 
much as the specified works would cost nearly that sum (r/). Vague- 
ness in the language of an agreement may sometimes be cured by 
evidence of the surrounding circumstances, and of the subsequent 
conduct of the parties (c). Sometimes an “&c.” will not render the 
contract too uncertain to be specifically enforced (/) ; but if the con- 
struction of the agreement depends on the meaning of an the 

court can make no decree (//). 

It seems that the common and usual covenants and provisoes need 
not bo mentioned (//). They are implied as part of the contract, and 
may be added at charabem. 


(b) iZb/r Afjrcemcnt must be sujnaL 

An agreement for a lease must, by virtue of the 4th section of the 
Statute of Frauds above referred to, be signed by the ixirty io be 


(«) Robert s v. Trcgad’iSf 38 L. T. 176, 
(Icridod shortly hofore, but nut cited in 
Kusel V. WatsoHf frorri which, however, it 
Bcems to bo distin^juishable. 

(.)■) Martin v. Rgn'ofty 2 Do Gex, M. & 
G. 785 ; Wood v. Scarthy 2 K. & .T. 33 ; 
Clifford V. Turret I y I You. k Coll. C. C. 
138; lUagdm v. liradbcaVy 12 Vos. 46G; 
Rtiuorr v. Kuigscotey 5 TJ. & C. 583. 

[g) Woofiun v. Ileaniy 7 Ves. 211 ; Mor^ 
phiitt y. Jones, 1 Swans. 172; Gregory 
MujhcUy 18 Ves. 328; Meynell w, Hurters, 
19 Jur. 80, 742; Voicell Lougrorey 8 
i)e Qcx, M. & G. 357 ; Baumann v. Jamesy 
L. R., 3 Ch. Ap. 608. 

(z) Coomber v. Hoivardy 1 0, B. 440; 
Collett v. Curling y 10 Q. B. 785 ; Giraiid 
V. Richnondy 2 C. B. 835. 

(fl) Fry, SB. 221, 222; Brodiey. St. Pauly 
1 Vefl. jun. 326. 

(b) Doe d. Marquis of Bute v. Questy 
Bart.y 15 M. & W. 160 ; Doe d. Marquis 


of Bute v. ThompsoHy 13 M. & W. 494. 

(r) Gardner v. FookSy 15 W. R. 888, 

M. R. 

(rf) Baumann v. JameSy L. R., 3 Ch. Ap. 
508. 

(c) Orford v. Provardy L. R., 2 P. C. C. 
135 ; Coupland v. ArrowsmUhy 18 L. T. 
755. 

(/) Parker v. Taswell, 2 Do G. & J. 559 ; 
27 L. J., Ch. 812 ; Cooper v. Hood, 20 Beav. 
299 ; Powell v. Lovegrovoy 8 Do Gex, M. & 
G. 357. 

(y) Price v. GriffUhy 1 Do (Jex, M. & G. 
80 ; and see Tatham v. Platt, 9 llarc, 660 ; 
Stuart V. London and North IFestern R. Co.y 
1 Do Gex, M. & G. 721. 

(h) Fry, sb. 225, 227 ; Ricketts v. Belly 
1 De Gex & Sm. 335 ; Cosser v. Collingcy 
3 Myl. & K. 283 ; Smith v. Capron, 7 Hare, 
186 ; Church v. Browfty 16 Ves. at p. 266. 
See further as to “Usual Covenants,” 
Sect. 7, post. 
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charged therewith, or his agent thereunto lawfully authorized. It need Cii.1V.Sec. i. 
not be signed by both parties (/). A court of equity will decree the 
specific performance of a contract not signed by the plaintiff, inas- in Writing, 
much as by bringing the action he binds himself and creates a signaturo 
mutuality (A*). The signature to a contract may bo in almost any 
part of the writing (/) : provided it is so placed as to govern and 
authenticate every material and operative part of the instrument; 
but not where it appKes only to the particular part where it is 
introduced A signature in pencil («), or by initials (o), or by 
print (/>), seems to be sufficient, and so does the signature of a 
marksman (j). 

A signature by an agent, thereunto “lawfully authoiized, is sufli- Siffnaturoby 
cient, by the very terms of the 4th section of the Statute of Frauds, 
and such authority need not be in writing (r). Hut the authority 
of the agent to sign such contract must be proved, if disputed (.v). 

Such authority is revoked by the death of the principal, although the 
agent does not know of the death (t). Proof of a subsecpieut ratifica- 
tion will bo sufficient evidence of a prior authority (//). On tlio other 
hand, an oral revocation of any such authority may be proved (.r) ; 
unless tlie agent was appointed by deed; and perliaps oven thou (//). 

An agent who contracts in his own name may sometimes bo compelled 
specifically to perform the contract (z). 

An agreement, note or memorandum, which is defective in some or Dofocts iu the 
0110 of the above particulars, may sometimes be perfected by a sub- 
sequent letter or other writing, which sufficiently refers to it, and Hubwqueut 
supplies the defect (a). But where the plaintiff in a suit for specific 
performance put in two letters of the defendant, the first showing all 
the terms of a proposed agreement for a lease, but omitting the date 
at wdiich the occupation was to commence, and the second referring to 


(t) V. Aijcnty G Madd. 32.3 ; Hefon 
V. Sladc^ 7 Vc8. 2G,) ; 2 Tudor L. C., Eq. 
429 (2nd cd.) ; Lnythorj) y.lin/ant^ 2 Bing. 
N. C. 735; GoMl y. Archer, 2 A. & K. 
500 ; Liverpool Borough Bank v. Ecclen, 
4 H. & N. 139. 

{k) Butler v.Tou'i/t, 2 Coll. 161; Boys 
V. Ayerst, 6 Madd. 323. 

(/) Fry, Hs. 347, 34S, 349; Projjrrt v. 
Parker, 1 Russ. & Myl. C25 ; Blcakky v. 
Smith, 11 Sim. 150. 

(ni) Caton y. Caton, L. R., 2 IT. L. Cas. 
127; 36 L. J., Ch. 886. 

! n) lAieajt v. Jamen^ 7 ITaro, 410. 
o) Selby v. Selby, 3 Mer. 2 ; Sug. V. 
& F., Chap. III., Sect. 4. 

(p) Scheider v. Notris, 2 M. & S. 286. 

(g) See Baker v. Bming, 8 A. & E. 94. 
(») Cohn V. Trecothiek, 9 Ves. 234, 250; 
Clinan v. Vooke, 1 Sch. & Lcf. 22 ; Byas 
V. Cruise, 2 Jon. & Lat. 461 ; Jfcard v. 
Pilley, L. B., 4 Ch. Ap. 648 ; Smith L. & 
T. 82, 93 (2nd ed.). 

(*) Blo?-e V. Sutton, 3 Mor. 237 ; Bidg- 


U'ny V. irharion, 3 Do (iox, M. & (>. 677 ; 
27 L. J., Ch. 46 ; 6 JI. L. Cas. 238; Firth 
V. Green irood, 1 Jui*., N. S. 8G6 ; Forster 
V. Rowland, 7 IT. & N. 103 ; 30 L. J., Ex. 
39G ; Clarke, upp., Fuller, reap., 16 C. B., 
N. S. 24, 36; Baines x.Fwlnq, 35 E. J., 
Ex. 191. 

(/) Carr v. Jjivinyston, 35 Bpuv, 41. 

(m) Fiy, 9. 355 ; Afarfran v. Jhnw, 4 
Bing. 722 ; Ridyveay v. Wharton, 6 H. L. 
Cas. 238, 296; Bayley, Bart. v. Fitz^ 
maiirice, 8 E. k B. 601 ; 9 H. L. Caa. 78. 

[jr) Manser v. Baek^ 6 ITarc, 443 ; Rex 
V. Bait, 11 Price, 608 ; Venning x. Bray, 
2B.&S. 502; 31 L. J., Q. B. 181. 

(y) Ve^ining v. Bray, aupra. 

Az) Savon v. Blake, 29 Beav. 438. 

X [a) Warner v. Wtllington, 3 Drew. 523; 
25 L. J., Ch. G62 ; Rtdgwag x. Wharton, 
6 H. L. Caa. 238; 3 De Gex, M. & O. 677 ; 
27 L. J., Ch. 46 ; F^orrts v. Cooke, 7 Ir, 
Com. L. R. 37 ; Dobell v. Lfntchinson, 3 A. 
& E. 365 ; LLennedy v. Lee, 3 Meriv. 441 ; 
Boydellx, Dntmmond, 11 Ea^t, 152. 



86 


Chap. IV.— Agreement for Lease. 


Ch.IV.Seo.i. the first as applying to a term to begin from “Michaelmas next,” but 
^Le^miihe several terms to which the plaintiff did not assent, the court 

in Wriisitg, refused specific performance, although there was undisputed evidence 
' that a complete verbal agreement had been made on the terms of the 
first letter, with the additional term of “Michaelmas next,” and 
James, L. J., observed that the court “had gone quite far enough in 
enforcing specific performance upon the evidence of letters when one 
\ party is bound and tlie other not” (i). Generally speaking parol 
evidence is inadmissible to connect two writings which do not of them- 
selves sufficiently refer to each other ^ ; but sometimes it may bo 
admitted to negative tlie existence of any other writings on the subject, 
from which their relation to each other may be inferred (rf). Some- 
times when a defective writing cannot be perfected in this manner, it 
may be taken out of the operation of the Statute of Frauds by a suffi- 
cient part performance (<>). The existence of a signed but incomplete 
agreement is no obstacle in the way of proving the additional terms 
by parol where there has been a part performance; for the whole 
might have been proved by parol (/). 

Effect of 8ub- On the other hand, where there is a sufficient writing to satisfy the 
rSioM^by statute, but somo of the terms of it are alfeved (iftenmnh hy parol^ a 
parol. specific performance of the agreement as altered will not be decreed^) . 

The reason is, that contracts within the fourth section of the StaCute 
of Frauds must be wholly proved by writing (A). To allow such a 
contract to bo proved partly by writing and partly by oral testimony, 
would let in all the mischiefs which it was the object of the statute to 
exclude (?). But if the new terms were merely intended to modify 
the original agreement, and were inoperative for that purpose, it seems 
that a specific performance of the original agreement may be decreed (i) . 
Where a plaintiff alleges a written agreement, Avith a parol variation 
in favour of the defendant, and offers to perform the agreement Avith 
the variation, the court will enforce specific performance, although the 
defendant insists on tlie statute (/). In such case the court Avill decree 
specific performance with the variations, if the defendant elect to take 


^ (h) Keahmi v. Selbif, 41 L. J., Ch. 651 ; Dom. Proo., 14 L. T. 110. 

L. 4*1 7 Ch. 406. (A) Foquet v. Moor^ 7 Exoh. 1870; Gosa 

J (c) ShHon V. Cole^ 1 Do Gex & J. 687 ; v. Lord Kugent^ 5 B. & Adol. 68 ; Harvey 

ulinan v. Cooke j 1 Sch. & Lef. 22. v. Grabham^ 6 A. & E. 61 ; Stoicell v. 

^ (d) Baumann v. James^ L. B., 3 Ch. Ap. Bohinaon^ 3 Bing. N. C. 928. 

508 ; 16 W. B. 877. (i) Stead v. Dawher, 10 A. & E. 67. 

U) Post, Sect. 4 (a), p. 92. {k) Price v. Byer^ 17 Ves. 366; O'Con^ 

\f) Sutherland v. Brigga^ 1 Hare, 26, mr v. Spaight^ 1 Sch. & Lef. 305 ; Stead 

36; Powell v. Lovegrove^ 8 Do Gex, M. & v. Bawber^ 10 A. & E. 67 ; Marshall v. 

G. 367 ; Morphett v. Jones^ 1 Swans. 172 ; Lynn^ 6 M. & W. 109 ; Moore v. Camp* 

Fry, s. 420; see, too, Stewart v. Eddowes, bell, 10 Exch. 323; Noble v. JKai'd, L. B., 

L. B., 9 C. P. 311, whore parol evidence 1 Ex. 117; 35 L. J., Ex. 81 ; but see 

woe held admissible to show that certain Clarke v. Moore, I Jon. & Lat. 723 — 729 ; 
nterlinentious had been assented to. Fry, ss. 686, 690. 

ig) Jordan v. Sawking, I Ves. jun. 402; (/) Martin v. Pycroft, 2 Do Gex, M. & 

3 Bro. C. 0. 388 ; Price v. Salusbury, 32 G. 786 ; Dart V. & P. 663, 666. 

Beav. 446; 32 L. J., Ch. 441; af£ined 
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adrantage of them ; or otherwise of the original agreement {m). It is Cu.IV.Sisc. i. 
to he observed, that the Statute of Frauds does not say iu distinct 

. j n j j t . -1 , « , Leafte must bo 

terms that all contracts or agreements concerning the sale of lands m irritut^. 
shall be in writing ; all that it enacts is, that no action shall bo 
brought unless they arc in writing ; and as there is no clause in the 
act which requires the dissolution of such contracts to bo iu writing, 
it sliould seem that a written contract concerning the sale of lands 
may still bo waived and abandoned by a now agreement not in 
writing, and so os to prevent either party from recovering on tlie 
contract which was in writing (n). 


Sect. 2. — The Stamping of the Agreement for a Lca^e. 

It is material to observe that tlie Stamp Act, 1870, which is a con- Agroemont 
solidating act, imposes the saino stamp upon an agreement for a lease more thanTs^ 
as it imposes upon a lease itsolf (except in tho case wliero the term Years must bo 
exceeds 35 years), and imposes upon a lease made in conformity witli 
an agreement duly stamped, the duty of sixpence only (o). 

It seems that a written proposal accepted orally need not bo 
stamped as an agreement (p). But it is otherwise with respect to 
a document signed by one party only, but intended either as a con- 
tract, or as evidence of a contract, and not as a mere proposal (y). 

When an oral proposal is accoptod in writing, such accoptanco must 
be stamped as an agreement (r). 


Sect. 3. — Remedies for Breach of Agreement. 

Questions frequently arose before tho passing of the act 8 & 9 Viet. Loaee or 
c. 121, whether a particular instrument is to be construed as an actual 
lease or as an agreement for a lease. A few of the numerous cases 
upon tho subject will be noticed presently («). The general result of 
them may be taken to bo that the intention of the parties, os expressed 
in the instrument, is to be looked to, and that where a document cannot 
by law operate as a lease, the leaning of tho courts is to construe it, if 
possible, as an agreement (jQ. 


(m) Robbrnn v. Pagey 3 Kuhs. 1 14 ; Dart 
V. & V . 728. 

(ft) Goss V. Lord Nugent y 5 B. .& Adol. 
64 ; but see Carrington v. liootSy 2 M. & W. 
248 ; Reade v. Lamhy 0 Exch. 130; 2 L., 
M. & P. 67. 

(e) 33 & 34 Viet. c. 97, s. 96. See tho 
act verbatim, post, Appendix A., Sect. 7. 
Tho former law, 23 Viet. c. 15, excepted 
looses for not more than seven years from a 
similar provision. 

{ p ) J)rant v. Broxony 3 B. & 0. 665; 
Edgar Y. Blicicy 1 Stark. 464; Vaughan v. 
BrinOy 1 M. & G-. 359 ; Vollans v. Elctchevy 


1 Exch. 20; Hudspeth v. Yarnoldy 9 C. B. 
625; Smith v. Ncnky 2 C. B., N. S. 79; 
Laing v. Smithy 3 E. k F. 97. 

(7) Chanter v. JJick 'insoHy 5 M. & G. 253 ; 

2 Dowl., N. S. 838 : Uegartg v. Mllney 14 
C. B. 627. 

(r) Athcrslone v. Dostocky 2 M. & G. 
511 ; Chanter v. BickinmUy supra; Uegartg 
V. Milney supra. 

(«) Chap. V., Sect. 4, post. And soo 
them discussed in Davidson on Convey- 
ancingf, vol. v., pt. 1, pp. 1—16. 

(t) Tidey v. Mulletty 16 C. B., N. S. 298. 
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Cn.IV.SEO. 3. 
Hemdies for 
Breach of 
Agreement. 

TwoHomedies 
for Breach of 
Agroemeut 
for Lcaso. 


Broach by 
actual Lease 
to another 
Party. 

Ford V. Tileg. 


Insuffit'-ioncy 
of Title. 


Intended 
Losseo may 
not call for 
Title to Free- 
hold. 

V. & P. Act, 
1874. 


DefenccH to 
Action for 
Breach. 


In what Court 
Action for 
Damages. 


Thero are two remedies for breach of a valid contract or agreement 
for a lease, ei^_er_pf but not both, may generally bo adopted 

by the intended landlord, or by the intended tenant, as the case may 
require, viz.: — 1. An action to recover damages for the breach (?f). 
2. An action to compel a specific performance of the agreement. 

An intended tenant may, in an action for damages, recover back 
any premium paid by him (j*). Even where the agreement is verbal, 
money expended by an intending tenant in pursuance of it, ex. gr. 
money laid out upon alteration of the premises agreed to bo demised, 
is recoverable as upon a failure of consideration (//). 

If the intending landlord disables himself from granting the lease 
agreed upon by making an actual and inconsistent lease to another 
party before tlie day arrives for the granting of tlio lease agreed 
upon, ho may bo sued at once by the intending tenant for a broach of 
contract in making the actual lease (z). 

At common law the intending lessor, by agreeing to grant a lease, 
impliedly contracted that ho had title to grant the lcaso, and if ho had 
not, ho was liable to an action at tho suit of tlie intended lessee (^), 
although tho intended lessee, by a contract for sale of the agreement, 
was bound by no implied condition that tho intended lessor had 
title (i), ]1y tho Vendor and Purchaser Act, 1874 (37 & 38 Viet, 
c. 78), s. 2, it is enacted that ‘‘under a contract to grant or assign a 
term of years, whetlier derived or to bo derived out of a freehold or 
leasehold estate, tho intended lessee or assign shall not bo entitled to 
call for the title to tho freehold.’’ Tliis enactment does away with 
tho common law rule whore the intended landlord is a freeholder, 
but if the contract be for a sublease tho intended mesne landlord, 
although he is free from inquiry as to tho title of the ground land- 
lord, still warrants liis own title to grant tho sublease. 

It is a good defence to an action for breach of an agreement to let 
premises that tho intending tenant intended to use them for a purpose 
forbidden by law, ex. gr. for tho delivery of Icctiu’es in contravention 
of the lilasphemy Act (c). 

Tho action for damages may bo brought in any division of the 
High Court, but if it bo tried before a judge Avith a jury, the trial 


(w) By Landlojid, &c. — Bond v. Ros- 
fhiff, 1 B. & 9. 371 ; 30 L. J., Q. B. 227 ; 
Foster v. Rowland^ 7 H. & N. 103 ; 30 
L. J., Ex. 390; Collins v. Willmott^ 13'W. 
R. 204 ; ])e Medina v. Normati, 9 M. k W. 
820; 2 D. & L. 239; Souter v. Drake^ 5 
B. & Adol. 992; Kintrca v. Frrstony 1 
H. & N. 357 ; 25 L. J., Ex. 287 ; rockuuf 
V. Ward, 1 C. B. 858; BiiUcii & L. PI. 245 
—253 (3rd ed.). By Tenant, Ac.— 7^o/- 
hmn V. LeoUy 7 H. & N. 73; 31 L. J., Ex. 
98; Hayward v. Fnrkcy 16 C. B, 295; 
Jinks V. EdirardSf 11 Exch. 776; J£aH v. 
BeUtjf 4 M. & G. 410. 


Wright v. CW/fi, 8 C. B. 150; 19 
L. J., C. P. CO. 

[y) Tnihrook v. Lawes^ L. R., 1 Q. B. D. 
284 ; 45 L. J., Q. B. 17 ; 34 L. T. 96. 

(;) Ford v. IMey, 6 B. it 0. 325; see, 
too, Frost V. Knighty L. R., 7 Ex. 111. 

(a) St ranks v. St. JohUy L. R., 2 C. P. 
376; 36 L. J., C. P. 118; 16 L. T. 283; 
15 W. R. 678. 

(h) Kintrea v. Perstony 1 H. & N. 367 ; 
25 L. J., Ex. 287. 

{e) Cowan v. Jlilbourny L. R., 2 Ex. 
230 ; 36 L. J., Ex. 124. 
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will be had before a judge of the Queen’s Bench, Common Picas, or Cn.rv.SEo.3. 


Exchequer Division (d). If the plaintiff claim 50/. or less as damages, 
the action may be brought in the County Court (e). 


llemed'm for 
Breach of 
Agreement. 


Sect. 4 . — The Action for Specific Perfomniico. 

Actions for the specific performance of contracts for leases are by in what Court 
sect. 34 of the Judicature Act, 1873, assigned to the Chancery Division 
of the nigh Court. If a defendant claim specific performance by way fonnauoc. 
of counter-claim in an action brought in a division other than the 
Chancery Division, the action will probably bo transferred to that 
division {/). If the value of the property agreed to bo demised do 
not exceed 500/., the action for specific performance may bo brought 
in the County Court (</). 

It is material to observe that wliilo tho common law divisions of tho Oomhinatbn 
High Court would in general givo damages only, and transfer tho wiih SpSc 
action to the Chancery Division if a specific performaiico wore prayed, I'«rformaiicc. 
tho Chancery Division has an express power (in addition to its 
ordinary power as a Division of the II igh Court) to combine the two 
remedies. Dor by 21 & 22 Viet. c. 27, s. 2, it was enacted, that “in 
all cases in which the Court of Chancery had jurisdiction to entertain 
an application for an injunction against a breach of any covenant, 
contract or agreement, or against the commission or continuance of 
any wrongful act or for tho specific performance of any covenant, 
contract or agreement (A), it should bo lawful for tho same court, if it 
should think fit, to award damages to tho piirty injured, either in 
addition to, or in substitution for, such injunction or specilic per- 
formance.^^ Under this act it was held that a court of equity could 
givo damages only where it could decree specific performance or grant 
an injunction (/), and that when the plaintilf failed to establish any 
covenant, contract, or agreement, of which specific performance could 
bo directed, the court liad no jurisdiction to grant relief in damages (A). 

(rf) Judicature Act, 1873, 88. 29, 37; was given to county cmirtH. 

Warner v. Murdock, L. R., 4 Ch. D. (/i) ikamee y. Kfhjc, I Johns. G60 ; Lan^ 

(0. A.) 750. eaxter v. l)c TralJord, 31 L. J., Uh. 5,)4 ; 

(tf) I'larke v. Fuller, IG C. 13., N. S. 24. Xorrie v. Jackmu, 1 Johns, k U. 319 ; 7 

If) R. S. C., Order LI. And see Id. Jur., N. S. 510 ; Sammfn v. Lnnford, 4 

App. 0., Forms of Pleading, No. 21; GilF. 42; 8.]ur., N. S. 739; (W// v. 

Kxllmun v. Mayhew, L. R., 1 Ex'. D. 132 ; Iron Co,, 11 W. It. 589; Johnson v. Wiiatt, 

45 L. J., Ex. 334 ; 34 L. T. 256 ; 24 2 Do Gux, J. ,S. 18 ; 33 L. J., Ch. 394 ; 

W. R. 435. Ihudlry v. Emery, L. R., 1 Eq. 52; 35 L. 

ijf) County Court Act of 18G5 (28 & 29 J., Ch. 6; Jhirell v. Frifchard, L. R., 1 Ch. 

Viet. c. 99) ; County Court Act of 18C7 (30 Ap. 211 ; 35 L. J., Ch. 223. 

& 31 Viot. c. 142), SB. 9, 33. Tho latter act (0 CJiinnock v. Eainshury, 30 L. J., Ch. 
expressly incluaes an agreement for a 409; Fergmony. Wilson, Ij.li ,2 

lease, which had bcnni hold in Wilmjc v. 77 ; 15 W. R. 80. 

Marshall, L. R., 3 Eq. 270, to ho impliedly {k) J^nvtrs v. J'M of fyhaftesburg, L. R., 

included by tho former act amongst tho 2 Eq. 270 ; but see Jloive v. Hunt, 31 

matters in which an equitable juris^etkm 13cav. 420 ; 32 L. J., Ch. 3G. 
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Oh.iV.Seo.4. Where A. agreed to grant a lease to B. (who was to enter at once 
and expend money on improvements), with a proviso that if he 
ojAgreemmt failed within three months to grant a valid lease he would repay 
for Lfase. amount of his outlay, and from and after such failure B. 

S^Samagc^ should he at liberty to quit, and the agreement should cease, except 
'inth Specific as to B.’s right to payment, and A. w^as unable to grant a lease 
Performance, q£ ^ »g interest in 

the premises for liis outlay and costs of suit (/). Where the defendant 
could not obtain his lessor’s consent to an underlease, except upon 
payment of a reasonable and extra rent, specific performance was 
decreed, with damages to bo assessed against him in the event of liis 
not obtaining such consent (wi). And where a tenant for life agreed 
to grant a lease for three lives, but liad only power to grant one for 
his own life, he was decreed to perform his agreement specifically pro 
tanto, with compensation for the difference in value between the term 
as granted and the term as agreed (n). In one case, the court have 
decreed specific perfoimance of an agreement to take a lease, but 
refused to order a specific performance of certain building stipulations, 
and instead thereof directed an inquiry as to the damages (o). But 
the rule seems to have been tliat the court would not, in addition 
to a decree for specific perfonnanco, award damages for the mere 
non-performance of a contract, unless special damages were proved (;?). 
Even before 21 & 22 Viet. c. 27, the court woidd in some cases 
award damages for want of a litoral performance of one term of a 
contract of which specific performance was decreed (q). Thus it 
would award compensation for the deterioration of the estate pending 
the contract ; and in so doing it in truth gave damages to the pur- 
chaser for the loss which he sustained by the contract not having been 
literally performed (r). 

Groimd^of Where a contract in writing respecting real property, in conformity 
Specific Ter- with the Statute of Frauds, was entered into between competent parties, 
formance, moreover in its nature and circumstances unobjectionable, it 

was as much of course for a court of equity to decree a specific per- 
formance os it was for a court of common law to give damages for 
the broach of such a contract (s). The original and sole foundation 
of the jurisdiction to decree the specific performance of contracts was 


(l) Middleton v. Magnapy 2 11. & M. 
233; 12 W. R. 706 ; Hindleg v. Emery y 
L. K, 1 ‘Eii 62; 35 L. J., Ch. 6; Tumer 

V. Marriotty L. R., 3 Eq. 7 H. 

(w) Jlilion V. TipjKt'y 18 L. T. 626; 16 

W. R. 888. 

[n) lenlie v. Crmneliny 2 Ir. Eq. R. 134. 

[o) Kay V. Johnsony 2 H. & M. 118. 

[p) Chinnoek v. Uarchionea of EUjy 2 
H. 221; 34L. J., Ch. 309. 

(7) Auhin V. Holty 2 K. & J. 66, 70 ; 


Peacock V. Pensony 11 Beav. 355; Helling 
V. Ininlepy 3 Do Gox & J. 493 ; Phelps v. 
FrotherOy 7 De Gox, M. & G. 722. 

(r) Phelps V. Protheroy Hupra. Soe also 
Jaqnes v. Miliary L. R., 6 Ch. D. 153, 
in -which tho intending tenant recorerod 
damages for loss of profits on trade 
meant, to tho knowledge of the intending 
landlord, to bo carried on upon the pro- 
mises. 

{s) Hall V. Warreny 9 Ves. 608. 
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simply this ; that an award of damages at law would not give a party Cu.lV. Sbc.4. 
the compensation to which he is entitled, that isj^ would not put him 
in a situation as beneficial to him as if the agreement were specifically 0/ Agmmcnt 
performed (^) . - 

The jurisdiction of the court to grant specific performance is a purely Of Tenancy 
discretionary one. It seems that no decree will be made for the specific 
performance of an agreement for a tenancy from year to year, the 
remedy in damages being deemed sufficient (ii ) ; nor where the agreed 
term has expired or will expire before a decree can be obtained (^r) ; 
nor where the lease is to be granted upon certain specified buildings 
being erected within a limited time, which has nearly elapsed, and the 
buildings have not been begun (//) . 

A writing purporting to be a lease for more than three years, which Instrument; 
is void at law as a lease because not by decd(:;), may bo good in equity 
as an agreement for a lease, and enforced by a decree for a specific Agreoment. 
performance, with costs ( 2 ). And although such contract is coid nt hw 
as a Icaspy it may nevertheless be valid, even at law, as an agreement 
for a lease, and also with respect to any express stipulations therein 
contained so as to support an action for broaches of such stipulations (i). 

And the law would probably bo the same with respect to any stipula- 
tions to be necessarily implied from the terms of the contract; but no 
action can be maintained for not giving possession at the time appointed 
for the commencement of the term, because possession under a lease for 
a certain number of years (exceeding three years) was agreed for, and 
not a possession as tenant from year to year upon the terms of the 
intended lease so far as they are applicable to and not inconsistent 
Avith a yearly tenancy (c). 

Before commencing an action for the specific performance (rf) of an Wliat Corn- 
agreement to grant, or to take a lease, the complainant should consider: siouid^con- 
1. Whether the contract is so complete and unobjectionable in every sider before 
respect, that a court of equity will enforce it by a deerno for 


(f) Id. (H5; Harnett Y. Ycildingf 1 Sch. 
& Lcf. 653. 

(«) Clayton TUinyWorth^ 10 Hare, 451 ; 
Mortal V. Lyona^ 8 Ir. Ch. R. 112; Fry, 
s. 7; Sug. V. &P. 209 (14th cd.), 
ix) Nesbit v. Meyer j 1 Swans. 22G ; 
lYalters v. Korihei'n Coal Mining Co., 5 Do 
Gox, M. & G. 629; 25 L. J., Cli. 033; 
Ih Hrassae v. Martyn, 11 W. R. 1020; 
Tumor v. Clowes^ "W. N. 1869, p. G ; Fry, 
88. 603, 606; Dart V. & P. 702. 

{if) Mylmi for Female Orphans v. Water- 
low, IG W. R. 1102, M. R. 

(;) Post, Chap. V., Sect. 2, post. 

^ {a) Parker v. Tanwell, 2 Do Gex & J. 
657; 27 L. J., Ch. 812. 

Bottd V. Jtosling, 1 B. & S. 371 ; 30 
L. J., Q. B. 227 ; Rollason y. Leon, 7H. & 
N. 73; 31 L. J., Ex. 96; Tidey v. Mollctt, 
10 0. B., N. S. 298; 33 L. J., C. P. 236 ; 


Jlaync v. Camming^, IG C. B., N. S. 421; 
Jlimt V. Harris, 19 C. B., N. S. 13; 31 
L. J., C. P. 219. 

(c) Drury v. Macnamara, 5 E. & B. 612; 
Pitman v. Woodbury, 3 Exch. 4; Bwatman 
V. Ambler, 8 Exch. 72; 22 L. J., Ex. 81 ; 
Jinks Y. Edwards, 11 Exch. 775; Tress v. 
Savage, 4 E. & B. 36 ; ColeEjoc. 222, 444. 

(rf) The law and practice in actions for 
specific performance not only with resiiect 
to agreements for leases, but generally, is 
nbly stat*xl in Fry on Specific Performance 
(a.d. 1858); also in Dart on Vendors 
and Puroliascrs, Chap. XVIII. (5th c<l., 
A.D. 1876), to each of which works frequent 
reference will be made. There is alsfj an 
excellent note on the subject in 2 Tudor 
L. C. Eq. 411—461, 2ud cd. (note to Seton 
V. Slade), See also 1 Seton on Decrees, 
593—026 (3rd cd.). 
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specific performance ; 2. Whetlior the proposed evidence is sufficient ; 
3. Whether any and what notice should be given, or demand made, 
or draft lease tendered or other act done (n) by the complainant before 
the commencement of the action; 4. Who should be plaintiff or 
plaintiffs, and who should be made defendant or defendants ; 5. On 
whom the costs of each party will probably fall ; 6. Whether any 
other and what remedy is preferable. 

An action for specific performance cannot be maintained after the 
plaintiff has recovered damages at law for non-performance of the 
contract (/). 

Time is not generally considered as of the essence of the con- 
tract court of equity will indeed relieve against, and 

enforce, specific performance, notwithstanding a failure to keep the 
dates assigned by the contract, cither for completion, or for steps 
towards completion, if it can do justice between the parties, and if 
there is nothing in the express stipulations between the parties, the 
nature of the property or the surrounding circumstances, whicli would 
make it inequitable to interfere with and modify the legal right. This 
is what is meant, and all that is meant, wliero it is said, that in equity 
time is not the essence of the contract (A). An underlease with 
compensation will not be decreed whore the defendant has contracted 
for a lease (/). 

(a) Oral Afjvcomenf with part Performance. 

Although a mere oral agreement for a lease cannot bo sued upon 
as such, an action for a specific performance can bo maintained if the 
teims of such contract bo distinctly proved or admitted, and there has 
been a sufficient part performance of the contract to take it out of the 
operation of the Statute of Frauds (/r). The principle upon which 
courts of equity exercise their juiisdiction in decreeing specific per- 
fomianee of a parol agreement accompanied by part performance, is 
WiQ fraud and injustice which would result from allowing one party 
to refuse to perform his part, after part performance by the other 
upon the faith of the contract (/j. 


(d) Aiihln V. IFolty 2 Kay & J. 06, 70 ; 
25 L. J., Ch. 36; Taulkner Lluvelhptj 
31 L. J., Ch. 540; Lnnatsfer v. J)e Traf^ 
fot'dy 31 L. J.y CJli. 654; Tarnr v. AasA, 
36 Beav. 107 ; 14 W. R. 8. Sometimes 
the concurrence (in a lease) of a third per- 
son having’ nu c(iui table interest in the 
pw>pertyinay be necessary; Jieeres v. OUa, 

1 Boav. 376. 

(/) iSai/iOr y. Ferguson^ 1 Mac. & Gor. 
286 ; Ely, h. 66 ; Dart V. & V. 703. 

(g) Siig. V. & r. 212, 213 (14th od.); 
Dart V. & P. Clinp. X.; Id. 701 ; Eiy, s. 4 ; 

2 Tudor L. C. Eq. 451 (2nd cd.) ; Davis 
V. Flone^ 2 Sch. & Lef. 341, 347 ; Carlan v. 
Durg, 10 Ir. Ch. R 387 ; JFebb v. Hughes^ 


L. II., 10 Eq. 281, Malins, V.-C. 

{h) Tiling V. Thomas^ L. R., 3 Ch. Ap. 
61, 67 ; Itoherts v. Ikrrg. 3 Do Gex, M. & 
G. 284. 

(i) Madeleg v. Toothy 2 Do G. & Sm. 
71H; Darlington v. JIamilton, 1 Kay, 667, 
653 ; Warren v. Ilicharthon^ You. 1 ; Fry, 
88. 803, 868 ; 2 Tudor L. 0. Eq. 466 (2iid 
ed.) ; Blake v. Thinn, 3 C. B. 976 ; Barnett 
V. Whcelei', 7 M. & W. 364. 

(/:) Fry, as. 383—407 ; Jkice y. Salus- 
hnrg^ 32 Bcav. 446 ; 32 L. J., Ch. 
441 ; alHrmed, Dom. Proc., 14 L. T., N. S. 

no. 

(Q Buckmaster v. Jlarropf 7 Ves, 346 ; 
Mundag v. 5 Myl. & Cr. 177 ; Ore* 
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In equity the acts of part porformanco must ho such as arc reforahlo Cii.TV.Seo.4. 
to the contract as alleged, and consistent with it (w/) ; and such as 
cannot be referred to any other title than the alleged agreement, nor of Aymmcnt 
bo considered done with any other view or design than to perform 
it («). Therefore the mere possession by the tenant is not sufficient, What^Aotsof 
because that may be referred to his character as tenant, under the arooraro 
implied tenancy created by entry ^). So tho expenditure by the sufflcieut. 
tenant of moneys on the farm in the ordinary course of husbandry, is 
no part performance of an agreement for a lease, but attributable to 
his implied tenancy (/;). But possession and special expenditure by 
the tenant, provided tliat it be such that would be likely to take place 
only in the pursuance of such a contract as that alleged, and it be 
with the privity of the other party, is an act of part performance : as 
whore tho tenant enters and builds, or causes expensive alterations to 
bo made (</). And an outlay by a sub-losseo, made with the know- Ouiilay by 
ledge amTapproval of tho party agreeing to grant tho lease, has been 
held to be as much part performance as if it had been tho outlay of 
tho tenant himself (r). Tho laying out of considerable sums of money 
by a person who enters under an agreement for a long term, is 
rationally to be referred to such agreement, rather tlian to tho mere 
tenancy at will to bo implied from such entry (.s). After suoli 
expenses have been incurred on the faith of a lease agreed to bo 
granted, it would bo fraudulent and inequitable for tho landlord to 
refuse to grant such lease (^) ; but this cannot bo said of tho ordinary 
expenditure of a tenant. Where a tenant under a term alleged the 
rebuilding of a party- wall, which was in a ruinous state during liis 
term, as part performance of an agreement by his landlord to grant 
a renewed term : it was hold, that the act was equivocal, as it might 
have been done by him as well in respect of his title under the old 
term, as under tho alleged agreement for a renewed term (/r). 


(fory V. Wil/ion, 2 Hare, 690 ; Fry, s. 3S8 ; 
Hart V. & P. 058, 660; Wilson v. West 
JlaetU'poolJt. Co., 34 L. J., CAi. 241 ; 13 
W. R. 361, L.JJ. ; Caton v. Calon, L. R., 
1 Ch. An. 137, 148 ; Addison on Contr. 
392 ath ed.). 

(>«) Fry, H. 386 ; Tomhbmn v. Straiyht^ 
17 C. B. 697 ; Fanlkner v. Llewellyn^ 31 
L.J.,Ch. 649; llW.R. lOoo; Ti’W.R. 
193 ; Powell v. Loveyrove, 8 Do Gex, M. & 
G. 357 ; Pnve v. Salmbury, 32 Bcav. 446 ; 
32 L. J., Ch. 44 1 ; aflinned, Horn. Proc. , 1 1 
L. T., N. S. 110 ; Kunn v. Fabian, L. R., 
1 Ch. Ap. 35, 40; 35 L. J., Ch. 140. 

(«) Gunter v. Ifalsey, Ambl. 586 ; Ex 
parte Hooper, 19 Ves. 479 ; Fry, s. 387 ; 
HartV.& P.657. 

lo) Wills V. Stradling, 3 Vos. 378 ; Mov 
pnett V. Jones, 1 Swans. 181 ; Faulkner v. 
Llewellyn, 31 L. J., Oh. 549 ; 12 W. R. 
193; 6 Vin. Abr. 323, pi. 41 ; but see Pain 


V. Coombs, 3 Sin. & Ciff. 419; 1 Dc Cex & 
.1. 21 ; 3 .Tur., N. S. 307, 847 ; MilUr v. 
Finlay, 5 L. T., N. S. 510. 

Jtrennan v. Pol ton, 2 Dm. & 
3lirt Fry, bh, 387, 402. 

(a) Wills V. Strndliny, 3 Vos. 378 ; Elork- 
Icyy. Stockky, 1 V. &B. 23; Took v. Mitl- 
hcott, 1 Ball Sc B. 393 ; Sutherland v. 
liriyys, 1 Hare, 26 ; Mundy v. Joliffe, 5 
Myl. & Cl*. 1G7 : Surcome v. Pinniyer, 3 Do 
Gox, M. k. (>. 571 ; and soo Farrell v 
Jjavenport, 8 Jiir., N. S. 862, 1043. 

JV) Williams v. Frans, L. R., 19 Etj. .)47 ; 
4fn. J., Ch. 319. 

(a). Fry, 402 ; Farrall v. Davenport, 
3 Gift. 303; 8 Jur., N. S. 862, 1043: 

(t) Frame v. Dawson, 14 Ven. 380 ; Lind- 
say V. Jjynch, 2 Sch. & Lef . 1 ; hoc JFilliams 
Y. Evans, 32 L. T. 360. 

(») Frame v. Dawson, and Lindsay v. 
Lynch, supra. 
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Chaj>. IV. — AanEEMr.NT fok Tjease. 


Ch.IV.Sbo. 4, 

Spedjie Per- 
formance 
of Agreement 
for Lease. 

Payment of 

increased 

Bent. 

■^Nunn V. 

Fabian. 

Now Lease, 
&c. 


Terms of Con- 
tract must be 
certain. j 


Execution of 
Bepuira. 
Shillibcer v. 
Jarvis. 


In Niinn v. FahiaUj a landlord haying verbally agreed with his 
tenant to grant him a lease for twenty-one years at an increased rent, 
with the option of purchasing the freehold, died before the execution 
of the lease. Before his death the tenant had paid one quarter’s rent 
at the increased rate. It was held, that this constituted a sufficient 
part performance of the agreement to take the case out of the Statute 
of Frauds, and specific performance was decreed (j*). 

AVTiere an agreement in writing for a throe years’ tenancy reserved 
to the tenant the option of requiring a twenty-one years’ lease at the 
expiration of the prior terra, V.-C. Wujvam appears to have considered 
that the tenant’s verbal notice of an intention to take the new lease, 
accompanied by retention of possession, was binding upon him (y). 
The possession of a tenant after the expiration of his lease, under an 
agreement for a renewed lease, has been held a sufficient part per- 
formance ( 2 ), and so has the possession of a stranger under an express 
or implied agi'eement for a lease (r/). It has also been hold, that the 
giving up a business, coupled with possession, was part performance, 
although the tenant agreed to pay nothing but ground rent, rates and 
taxes (4). 

But the couii will not decree a specific performance, although 
possession has been taken, unless the terras of the contract are clearly 
proved (c) ; nor if any of the terms are uncertain 0 ; although vague- 
ness of language in a contract may sometimes bo cured by evidence 
of surrounding circumstances, and of the subsequent conduct of tho 
parties (c). Tho doctrine of part performance of a parol agreement 
is not to bo extended by tho court, and it is inapplicable in a case 
whore a trustee has a power to lease at the request in "writing of a 
married woman, which has not been made (/‘). 

In Shillibecr v. Jarvis, after an offer had been made by a plaintiff to 
take a lease of a farm from the defendant a draft was prepared by the 
defendant’s solicitors, and approved of by the plaintiff with some altera- 
tions, and was afterwords altered by tho defendant himself, and left by 
him with his solicitors, for the purpose of its being ascertained whether 
the plaintiff would agree to the alterations. On their submitting it to 
him he agreed to the alterations, but no agreement was signed. A part 
of the terms was, that the plaintiff should execute certain repairs before 
the lease was granted. The plmntiff was put into possession by the 


(j?) Kunn V. Fabian^ L. B., 1 Ch. Ap. 
36 ; 36 L. J., Ch. 140. Compare thib with 
Re National Savings Sank Associationf Fjo 
parte Rradg, 15 W. B. 753. 

(y) Beatson v. Nicholson^ 6 Jur. 620. 

(z) Dowell V. Dew, 1 You. & Coll. C. C. 
346 ;• Dart V. & P. 666. 

(«) F^, BS. 397—400 ; Gregory v. Mig^ 
hell^ 18 Voa. 328 ; Fain v. Coombs^ 3 Sm. & 
Gif. 449; 1 De Gex & J. 34, 46 ; 3 Jur., 


N. S. 307, 847. 

(6) Coles y. Filkington, L. B., 19 Eq. 
174 ; 31 L. T. 422. 

(c) Mortal V. Lyons^ 8 Ir. Ch. B. 112. 

[d) Reynolds v. Waring^ 1 You. 346; 
Price y. AssAetoMf 1 Y. & C. 441. 

(tf) Ojford V. Frobandy L. B., 2 P. C. C. 
136; Coupland r. Arrowsmith. 18 L. T., 
N. S. 766. 

(/) Phillips V. Edwards, 33 Beav. 440. 



Sect. 4. — Action for Specific Performance. 


95 


direction of the defendant’s solicitors, and executed some repairs. It Cn.lv.SBo.4. 
was held, that although the plaintiff might have been let into posses- 
sion without authority from the defendant, there was a concluded ofAgmmnt 
agreement for a lease on the part of the defendant, and a sufficient 
part performance to take the case out of the Statute of Frauds, and 
specific performance was decreed ^). Where the plaintiff and the 
defendant entered into an agreement, that when a certain house 
belonging to the plaintiff should be completed and finished fit for 
habitation, the plaintiff would grant to the defendant a lease of such 
house for twenty-one years, and the defendant took possession before 
the house was comj)leted, and occupied it for a year; but refused to 
pay rent or execute the lease until the house should bo completed 
and finished fit for habitation : whereupon the jdaintiff filed a bill for 
specific performance, and moved that the defendant might bo ordered 
to pay the year’s rent into court; the motion "was refused witli 
costs (A). 

Of course the oral agreement, of which the part performance is OrnlA^n-co- 
relied on, must be of such a nature, i.e. so definite and unobjectionable, dofiuito. 
that if it had been in writing, and duly signed, the court would have 
decreed specific performance of it (?). 


(b) There mud he a complcle Controcf, 

Whether the contract be proved by one or more imtings (A), or by TliercMnustbe 
parol evidence, coupled with sufficient acts of part performance (/), 
there must, in each case, be a complete eonfraet{m). An escrow or p;j^(.row. 
writing, delivered subject to a condition which lias not been per- 
formed, is not sufficient (//). A mere proposal or offer to take a lease ITuaccopted 
does not, before acceptance thereof, constitute a complete contract, 

The acceptance, to bo operative, must bo unequivocal, unconditional wiiatAccept- 
and without variance of any sort between it and the proposal, and 
communicated to the other party within a reasonable time (o). Tlie 

proposal or offer may bo revoked at any time before such accept- Revocation of 

Proposal. 


{g) Shillibeer v. Jarvis^ 8 Dc Qex, M. & 
G. 79. 

(h) Faulkner v. Llewellyn, 31 L. J., Ch. 
549; 11 W. R. 1055; 12 W. R. 193; and 
Bee Modlen v. Snowball, 29 Beav. 041 ; 31 
L. J., Ch. 44 ; 4 De Gox, F. & J. 143. 

(i) Fiy, Bs. 392—394 ; Thynne v. Ld. 
GUngaM^ 2 H. L. Cas. 168. 

(/:) Ante, 86'. 

(/) Ante, 92. 

(m) Dart V. & P. 657 ; Jackson v. Og^ 
Imder, 2 H. & M. 466; 13 W. R. 936; 
Ramsdm v. 14 W. R. 926, Dom. 
Proo. ; overrulingr v. Ramsden, 4 

Giff. 619; 12 W.R. 860 ; and see Cat<yn v. 
Gaton, L. R., 2 H. L. Cos. 127 ; 30 D. J., 


Ch. 880; Lewirs v. Karl Shaftesbury, L. R., 
2 Eq. 270 ; 10 L. T., N. S. 135 ; Bankart 
V. Tennant, 39 L. J., Ch. 800; 23 L. T. 137. 

(w) Whmtc V. Hall, 17 Vos. 80; l*ym 
V. Campbell, 6 E. k B. 370; Cludgen v. 
Bessett, Id. 980 ; Millership v. Brooks, 5 
H. &N. 797; 27 L. J., Ex. 309. 

(o) Fry, Hs. 107—175 ; Warner v. Wil- 
ling ton, 3 Drew. 623 ; 25 L. J., Ch. 002 ; 
Oriental Inland Steam Navigation Co, v, 
Briggs, 2 Johns. & H. 05; 31 L. J., Ch. 
241 ; 10 W. R. 125 ; Forster v. Rowland, 7 
n. & N. 103; 30 L. J., Ex. 396; Baines y, 
Woodfall, 6 C. B., N. S. 657 ; Ramsgate 
Victoria Hotel Co, JAmited v. Montejiore ; 
Same v. Gold amid, L. R., 1 Ex. 109, 
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Chap, IV. — ^Agrbement for Lease. 


Cn.IV. Skc. 4. 
Specific Per* 
formance 
of Agreement 
for Lease. 

Effect of Ac- 
ceptance of 
Proposal. 


Counter^ 

Proposal. 


After a 
Counter-Pro- 
posal the 
original Offer 
cannot bo 
accepted. 


ance (;?) ; but not afterwards (5'). Unless the proposal or offer be 
accepted promptly, a revocation thereof may be implied : for, in the 
absence of any special stipulation to the contrary, it is always subject 
to an implied condition that it be accepted within a reasonable time, 
i. e. forthwith (r). An unaccepted offer does not bind the land, nor 
the trustees of the person making the offer, on his becoming a bank- 
rupt (.s). So long as a proposal or offer is an existing one, i. e, until 
it lias been accepted or revoked, expressly or by implication, the other 
party may, by accepting it purely and simply, without any addition 
or other alteration whatever, make it an agreement (^) ; unless, 
indeed, by the terms of the proposal, an agreement or contract in 
nritintj is to be made(«). An acceptance of a proposal or offer, 
subject to any now term or other variation, amounts only to a 
counter-proposal, which must be accepted purely and simply before 
there will be any complete agreement (^). Where the proposal or 
offer is agreed to, but a different day is named for possession to bo 
given, that is not sufficient as an acceptance (//). The acceptance of 
a proposal for a lease, adding, “We hope to give you possession at 
half-quarter day,’’ has been held suificient, the latter words having 
no legal operation {z). But there is no complete contract if terms 
be offered for a lease and accepted for a sublease (rr), or if a par- 
ticular covenant, such as not to assign without Ucence, bo not agreed 
to {h)j or if oven the questions as to the costs of the counterpart, and 
by whom it should bo engrossed, are left open (c). 

After a counter-proposal the party making it cannot accept the 
first proposal, so as thereby to make it binding as an agreement. 
Therefore, where the owner of a farm offered to sell it to A. for 


(p) lloutledyc v. Grants 4 Bing. 0o3; 
Haul V. Higgou, U Man. & R. 97 ; Gilhs 
V. LeoninOj 4 C. B., N. S. 485, 503 ; Warner 
V. WUlwgtoHf 3 Drew. 523 ; 25 L. J., Ch. 
GG2 ; Jackson v. Oglander^ 2 II. & M. 4C5 ; 
13 W. R. 936; Rummms v. Itohbim^ 11 
Jur., N. S. 631 ; 13 W. R. 979, L.JJ. 

(9) Raines v. Woodfall, G C. B., N. S. 
657 ; Cowley v. Watts, 17 Jur. 172, M. R. 

(r) Dunlop v. Higgins, 1 H. L. Cas. 
381 ; Williams v. Williams, 17 Beav. 213; 
Fry, B. 176. 

(s) Meynell v. Surtees, 2 Sin, &Giff. 101; 
i Jur., N. S. 737. 

{t) Kennedy v. Lee, 3 Mer. 454 ; John^ 
son V. King, 2 Bing. 270 ; Atherstonc v. 
Bostock, 2 M. & U. 511, 621; Adams v. 
lindsell, 1 B. & A. 081 ; Duncan v. 2'op^ 
ham, 8 C. B. 222; Dunlop v. Higgins, 1 
H. L. Caa. 381 ; Thormhury v. Bovill, 1 
Y0U..& Coll. C. C. 554; Meynell v. Sur- 
tecs, 2 Sm. & Giff. 101 ; 1 Jur., N. S. 737; 
Baumann v. Jams, L. R., 3 Oh. Ap. 608; 
16 W. R. 877. 

(«) Governor, Kingston-upon-HuU v. 


Belch, 10 Exch. 610; 24 L. J., Ex. 23; 
Boyd Y. Hind, 26 Id. 246 ; 2 0. B., N. S. 
77, n. ; London Dock Co. v. Sinnott, 8 E. & 
B. 317; 27 L. J., Q. B. 347. 

(a;) Honcyman v. Marryatt, 21 Beav. 14; 
26 L. J., Ch. CIO; 6 II. L. Caa. 112; 
Routkdge v. Grant, 4 Bing. G53 ; Jordan \. 
Norton, 4 M. & W. 155; Hutchinson v. 
Bowker, 5 M. & W. 535 ; Hall v. Hall, 12 
Beav. 414; Holland v. Eyre, 2 Sim. & 
Stu. 194; Chrveley v. Fuller, 13 C. B. 122; 
Barker v. Allan, 6 H. & N. 01, 68. 

0/) Routlcdye v. Grant, 4 Bing. 663. 

(s) Clive v. Beaumont, 1 I)e Gex & S. 
397 ; BOO also Johnson v. King, 2 Bing. 270. 
(rt) Holland v. Eyre, 2 Sim. & Stu. 194. 
(^) Lucas V. James, 7 Haro, 410. 

\c) Forster v. Howland, 7 H. & N. 103 ; 
30 t. J., Ex. 396. Compare this with 
Shillibeer v. Jat'vis, 8 De Gox, M. & G. 
79, ante, 94 ; and boo Jackson v. Oglander, 
2 H. & M. 466; 13 W. R. 936, whero tho 
lease had been settled on both sides and 
engrossed pursuant to an oral agreement; 
— held, no sufficient contract. « 
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1,000/. ; upon which A. wrote offering 950/., which was refused, and Cu.iv.Sbo. 4. 
then A. signified his acceptance of the original offer : it was hold that 

^ i i 1 7 j‘ 1 .n (. fomanee 

there was no contract between the parties, and a Bpecinc perfonnanoe of j^reement 
was refused (rf). It not nnfrequontlj happens that when a proposal 
or offer is mode a correspondence takes place upon the subject, and it 
is sometimes difficult to say whether the result of such corrospondonco Proposal, 
shows a complete contract or merely a series of unaccepted proposals 
and counter-proposals {e). Letters will not constitute an agreement 
which the court will specifically perform, unless the answer is a simple 
acceptance, without the introduction of a new term (/). 

A written proposal or offer, aigned by the defendant and accepted Sifpied jPro- 
orally by the plaintiff, is sufficient to satisfy the statute (//). But a 
written proposal or offer signed by the plaintiff must be assented to in Acceptance. 
writing by the defendant to bind him and to satisfy the statute (A). 

The acceptance of a proposal by a coriioration must generally be 
under their common seal, or pursuant to the express provisions of 
some act of parliament, before there will be any eontract (/). 

A written proposal or offer, which is accepted orally, need not be Stamp, 
stamped as an agreement (A). 

There is, of course, no binding agreement when the writing appears If Terms 
only to be terms agreed on as a basis for an agreement, and not the Hubj^tTo 
agreement itself {t ) ; or where it provides that any of the terms are 
to be afterwards settled {m ) ; or where it is expressed to be “ subject thwe in no 
to the preparation and approval of a formal contract ” (;?) ; or where 
there appears any design of further negotiation (o). The court will 
refuse to act where it only rests reasonably doubtful whether what 
passed was only treaty, let the progress towards tho confines of 
agreement be more or less(;j). But tho mere circumstance that a 


d) llyik V. Wnnehy 3 Bcay. 334. 
c) Sec Ffoneifinan y. Manyatty 21 Bcav. 
14; 26 L. J., Ch. 619; 6 II. L. Cas. 112; 
Ridyway v. Wharton y 6 H. L. Cas. 238; 
27 L. j., Ch. 46: Skinner v. M^Dowally 2 
De Gox & S. 265 ; K\chard» v. Jfayivardy 2 
M. & O. 674 ; Ather&ione v. Boetocky Id. 
511; Skelton v. CoUy 1 De Gox & J. 587; 
Barker v. Allatiy 6 H. & N. 61 ; GUkes v, 
Leoninoy 4 C. B., N. S. 486; Thomas v. 
Blackman y 1 Coll. 0. 0. 301 ; Fclthouse v. 
Bindley y 11 C. B., N. S. 869; Beaitmann v. 
Jainety L. R., 3 Ch. Ap. 608; 16 W. R. 
877. 

(/) Wright v. St. GcorgCy 12 Ir. Ch. R. 
226. 

{g) Boyty, Ayersiy 6 Madd. 316; War^ 
nery. Willingtony 3 Drew. 623; 26 L. J., 
Ch. 662; Smith v. NealCy 2 C. B., N. S. 67, 
88; Reuse y. Bieksleyy L. R., 1 Ex. 342; 4 
H. & C. 688; 14 W. R. 924; Barker v. 
Allany 6 H. & N. 61 ; Fry, bs. 181, 182. 
(6) Id.; Felthouae v. Bindley y 11 C. B., 

« L.T. 


N. S. 8C9. 

(i) London Bocks Co. v. Sinnotty 8 E. & 
B. 347; 27 L. J., Q. B. 347; Jfaiyh v. 
Xorth Bricrly UnioHy 1 E., B. & E. 873, 
883; 28 L. J., Q. B. 62; Copper Miners of 
Buy land Co. v. FuXy IG Q. B. 229. 

(/r) Drant v. BrowHy 3 B. & C. 665. 

(/) Frost y. Moultony 21 Boay. 496. 

\m) Wood V. Midyleyy 6 De Gtox, M. & 
G. 41; Jloneyman v. 3farryalty 21 Beay. 
14; 26 L. J., Ch. 619; 6 H. L. Cus. 112. 

(;i) Winn v. Bully L. R., 7 Ch. D. 29; 
47 L. J.y Ch. 139 ; 26 W. R. 230. 

(o) Tawncy v. CrowtheVy 3 Bro. C. 0. 
318; Stratford v. Bosworthy 2 V. & B. 341. 
As to agreement “ subject to approval of 
solicitor,’* sco Hussey v. Bayne y L. R., 4 
App. Caa, 311, and other canes cited pont, 
Ch. VII., Sect. 2 a, “ Contract for As- 
signment—Title of Vendor.’* 

(p) Uuddkstone y. BriscoCy 11 Ves. 692; 
Jackson v. (Jglandery 2 II. & M. 465 ; 13 
W. R. 936; Fry, s. 343. 

H 
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Chap. IV. — ^Agreement for Lease. 


GH.iy. Sec. 4. more formal document is intended to be drawn up, is not sufficient to 
^ complete contract (g). Therefore correspondence about the 
of jgreemmt taking of a housc wos held to constitute a sufficient agreement, though 
^or^Lease. agent of the lessor accepted the offer thus : — “ These terms I have 
submitted to Mrs. S., and I am authorized to say they aro accepted, 
and that her solicitor will draw up a proper agreement for signature, 
which I will forward to you’'(r). There are numerous cases in 
which written instruments have been held to amount to actual de- 
mises, notwithstanding a stipulation for a more formal lease to be 
afterwards prepared (tf). The question in cases of this sort is, whether 
the writing was intended to operate ns a binding contract until a 
more formal one should bo signed (/). 


Sect. 5. — Ommda for Hefiml of Specific Performance, 

Tlie Agree- Tho agreement must not only be complete as a contract (?/), and 
de^ite^d^^ proved by a writing or writings sufficient to satisfy tho Statute of 
unobjection- Frauds (a;), or by parol evidence, coupled with sufficient part per- 
reapwtsT^^ formanoe to take it out of the statute {y ) ; but it must also bo of so 
definite and specific a nature (s), and unobjectionable in other respects, 
that the court will decree a performance of it. Therefore a court of 
equity will not decree tho specific performance of a contract for tho 
purchase of a lease, where, from pending and threatened litigation, 
it is impossible to ascertain to whom tho ground rent, is payable, and 
the purchaser may be involved in immediate litigation (r?). A tenant 
will not be compelled to take a lease of an expensive new house, 
which upon a competent survey has been found defective, and finished 
in such a manner, that it is likely to subject tho tenant, under the 
covenant to repair, to an unusually large annual outlay to maintain 
it [4). Where an agreement for a lease of mineral property did not 
clearly define tho mineral area to be comprised in the lease, the court 
refused, at tho instance of tho proposed lessee, to decree specific per- 
formance of tho agreement (c). The oourt will not decree specific 
performance of a contract for a lease of premises, where one of the 
stipulations of the contract is, that the lessee shall engage the per- 
sonal services of the lessors in the business to be carried on upon the 


[q] Fry, B. 344. 

(r) Skinner y. M^Dowall^ 2 De Gex & S. 
265. 

(fl) Toole Y. Bentley ^ 12 East, 168 ; The 
V. Thilip y. Btnjaminy 9 A. & E. 644. 

it) Bidgveay y. Wharton^ 6 H. L. Cos. 
238 ; 27 L. J., Ch. 46. 

Auto, p. 95. 

(d?) Ante, p. 79. 

(y] Ante, p. 92. 


(z) Bernard y. Ueara^ 12 Ir. Ch. R. 
389. 

Teyler y. White^ 33 Beay. 403; 33 
L. J., Gh. 569. 

% Tildealey y. Clarkeon^ 30 Beay. 419 ; 
31 L. J., Gh. 362. 

((?) Laneaater y. Ih Trafford, 31 L. J., 
Ch. 554 ; 8 Jut., N. S. 873 ; and aee Davis 
y. Shepherdy L. R., 1 Gh. 410. But Bee 
contra, JTaywood y. Copsy 25 Beay. 140. 
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premises ^). But an agreement for a lease “for seven, fourteen or 

years/’ was held to entitle the tenant to a lease for fourteen 

years, determinable at the tenant’s, and not the landlord’s, option, at 
the end of seven years, and that notwithstanding that the landlord 
liad given his agent, who entered into the agreement, no authority to 
grant a lease with such option (r). 

The discretion of the court is exercised according to fixed and 
settled rules, and more inadequacy of consideration, unless it be so 
gross as to amount to evidence of fraud, is not a ground for exercising 
such discretion by refusing a specific performance (/). Thus, where 
the defendant agreed to purchase leasehold property at a valuation to 
bo made by A. B., who made a very high and apparently exorbitant 
valuation, viz. at thirty years’ purchase for a mere leasehold, but 
there did not appear to be any “ fraud, mistake, or miscarriage,” the 
court decreed a specific performance with costs (<7). 

If the plaintiff induced the defendant to enter into a disadvanta- 
geous contract by misrepresentations and deceit, his action for specific 
performance will be dismissed witli costs (//). And a tenant under an 
agreement to take a lease of a new house is not bound to accept it, if 
the house upon a competent survey is found defective, and finished 
in such a manner that it is likely to subject the tenant, under the 
covenant to repair, to an unusually largo annual outlay to maintain 
it («). But the mere existoneo of cireumstanecs at the date of the 
contract which might easily have led to fraud, and the want of any 
professional adviser on the part of the defendant, are insufficient to 
defeat the right to specific performance, if no fraud be shown (/r). 

A misrepresentation of matter of law will not disentitle the plaintiff. 
Therefore where A., who was under an agreement to take the lease 
of a house containing all usual covenants,” agreed to assign all his 
interest to B. and forwarded him a copy of the original agreement, 
and afterwards in answer to inquiries by B., stated that the lessee 
would not have to do substantial repairs : upon a bill filed by A. for 
a specific performance, it was held, that A.’s statement was a mis- 
representation of matter of law, and that he would not bo bound or 
prejudiced by it (/). 


(rf) Ogdm V. 32 L. J., Cli. 73. 

(c) Fomll V. Smithy'L. R., 14 Eq. 85; 41 
L. J., Ch. 734. The tenant had entered 
and spent money on the farm. 

(/) Haywood v. Cope, 26 Beav. 140, 161 ; 
Callingham v. Callingham, 8 Cl. & Fin. 
374 ; Fry, Chap. VII. 

{g) Collier ▼. Mason, 26 Beav. 200. 

(A) Dart V. & P. 676; Willingham v. 
Joyce, 3 Ves. 168 ; Clermont v. Tasbnrgh, 
1 Jao. & W. 112; Cadman v. Horner, 18 
Ves. 10; O'HerUhy v. Hedges, 1 Sch. & 


Lcf. 123 ; TUdculry v. Clarkson, 30 Bcuv. 
419 ; 31 L. J., Ch. 362 ; Moxey v. JJigwood, 
12 W. R. 811 ; 10 Jur., N. S. 697; Higgins 
V. Samis, 2 J. & IT. 460 ; 7 L. T. 240. 

(i) Tddeskg v. Clarkson, 30 Beav. 419; 
31 L. J., Oh! 302. 

(A) Lightfoot v. Hei'on, 3 Y. & 0. 686 ; 
Dart V. & P. 666 ; see also Johnson v. Smart, 
2 Gitf. 161 ; Cook v. Waugh, Id. 201. 

(1) Kendall y. Hill, 6 Jur., N. S. 968, 
M. R. ; Great Western It. Co, v. Cripps, 6 
Hare, 91. 

11 2 


Ch.1V. Seo.6. 
Refusal of 
Speeifio 
Performance, 


Inadequacy 
of Considera- 
tion. 


Misrepresen- 
tations and 
Deceit. 


Misrepresen- 
tation of mat- 
ter of Law 
docs not dis- 
entitle. 
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Ch.IV. Sbo.6, 

Refusal of 
Specifie 
Performance, 


Concoalmeat 
of material 
Facts. 


Public Nui- 
sance affect- 
ing the Pro- 
perty. 


Illegal Con- 
tract. 


Plaintiff no 

sufficient 

Title. 

V. & P. Act, 
1874. 


A Specific performance will not be decreed at the instance of a 
person who has obtained an advantageous agreement for a renewed 
lease for lives, by knowingly concealing an important fact, viz., that 
‘ the last life named in the lease was then in extremiSf of which he well 
knew that the lessor was then ignorant (w). So where the plaintiil 
hold part of the premises as lessee only,, under onerous covenants, but 
concealed that fact and represented himself to be owner in fee («). 
So where the vendor of leaseholds had received a notice of re-entry 
in default of the premises being repaired as therein mentioned, but 
concealed such notice from the purchaser, who, however, knew the 
state of the premises (o). So where the vendor conceals from the 
purchaser that the property is liable to be taken under the powers of 
a recent railway act (p). So where, on an agreement for sale of the 
lease of a colliery for 8,000/. in paid-up shares, there was a private 
arrangement with the plaintiff, not communicated to the shareholders, 
that 2,500/. of these should be given as a bonus to the directors ; 
specific performance was refused (q), 

Tho existence of a public nuisance in the immediate neighbourhood 
of a house agreed to bo taken as a residence, and rendering it unfit 
for that purpose,— its existence, however, being unknown to either 
party, although easily ascertainable by tho lessor, — seems to afford no 
defence to his suit for a specific performance, although it will induce 
tho court to try tho case strictly (r). 

If the agreement is illegal the court will not decree a specific per- 
formance (.s). But the agreement must bo legal or illegal, and it is 
not within the discretion of the court to refuse specific performance 
because an agreement savours of illegality : it must be shown to bo 
illegal (/). Where a stipulation is omitted from the written agree- 
ment, upon the supposition that it is illegal (i(), or where a party 
having bargained for the insertion of a particular term, knowingly, 
and without being fraudulently induced thereto, executes an agree- 
ment from which it is omitted (a?), equity will hold the omission 
binding. 

By tho Vendor and Purchaser Act, 1874, sect. 2, rule 1, it is 
enacted that under a contract to grant a term of years, whether 
derived or to be derived out of a freehold or leasehold estate, the 


{m) Bllardy, Id. Llandaff, 1 BaU & B. 
241 ; Fry, bs. 242, 461—464. 

( m ) Baskeomb v. PhlUlpsy 29 L. J., Ch. 
380 ; 6 Jur., N. S. 363. 

(o) Stevens y. Adamsm^ 2 Stark. R. 422. 

(p) Ballard y. Way, 1 M. & W. 620; 
Fry, 8. 667. 

(q) Majcwcll y. Port Tenant ^ i'C, Co,^ 24 
Beay. 496. 

(r) Lucas y. James^ 7 Hare, 410, 418 ; 
Dart V. & P. 681, 696. 


(«) Fry, Chap. IX. ; Dart V. & P. 671 ; 
I)i\ Bettesworth y. Dean and C. of St, Paul's, 
Select Gas. Ch. 66. 
fO Aubin V. Uolt^ 2 Kay & J. 70. 

(u) Ld. Imham v. Childf 1 Bro. C. C. 92; 
6 Ves. 332 ; Sag. V. & P. 173 (I4th ed.) ; 
Dart V. & P. 668. 

(jf) Shelburne y. InchiquiUf 1 Bro. C. C. 
360 ; Jackson v. Caior^ 6 Ves. 688 ; Rich y. 
Jackson^ 4 Bro. C. C. 614, 618 ; Dart Y. & 
P. 668. 
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intended lessee shall not be entitled to coll for the title to the freehold. 
If a party agrees to let an estate, and brings an action for the spocifio 
performance of the agreemeiit, it will be dismissed with costs, if, in 
the course of the action, It should appear that the intended lessor had 
a defective title, even though the objections on which the refusal to 
take the lease was grounded were frivolous and untenable (y). Where 
it appears that the plaintiff is unable from causes which ho cannot 
control, to moke a good title, a demurrer will be allowed, and the 
plaintiff will not be permitted to bring the cause to a hearing on the 
chance that ho may by that time, or before certificate, bo enabled to 
sue the defendant (c). A purchaser of leasehold premises will not bo 
compelled to complete his contract if the title to the reversion ex- 
pectant on the lease is admittedly the subject of contest, so that there 
is a strong probability of his being involved in litigation in conse- 
quence of disputed claims to the ground-rents (<?). If it appear to 
the court that the plaintiff as sole acting executrix had power to lot 
or sell, a specific performance may be decreed, notwithstanding ono of 
tlie conveyancing counsel of the court has given a contrary opinion (/>). 
An appellate comt;, notwithstanding its impression in favour of the 
vendor’s title, will not decree specific performance in opposition to 
the decision of the court below that a good title cannot bo made, 
imless such decision bo clearly wrong ((•). But the purchaser will bo 
compelled to take a title which appears to the court of appeal to bo 
good, although the judge of the court below was of a different opinion ; 
that fact not being sufficient to constitute a doubtful title (rf). Even 
at law there was no remedy where the plaintiff’s title was so bad or 
doubtful that a specific performance would not be decreed in equity (#?). 

Where a decree for specific performance would impose serious and 
unreasonable hardship on the defendant the court will sometimes refuse 
to interfere, and only award the plaintiff damages ; but much depends 
on the nature of the hardship, and when and how it arose (/). Thus, 
in Costigan v. Hastier (/), where a mortgagor had contracted to grant 
a lease, but failed to obtain the mortgagee’s consent, as he expected to 
do, and was also shown to bo unable to redeem, the intending tenant 
failed to obtain a decree for specific perforjnance, and only succeeded 
in getting the contract rescinded. But in Long v. Boicring (/), whore 


{ifYUmhomh v. PhilUpSy 29 L.’ J., Ch. 
380; 6 Jur., N. S. 363. 

(j) Jteevva V. Greenwxch Tanning Co., 2 
H. & M. 64. 

{a) Pegler v. White, 33 Beav. 403 ; 33 
Xi* u., C^. 669. 

(h) Hamilton v. Buehimter, L. R., 3 
Eq. 323, Wood, V.-O.; but see Slovene v. 
jiueten, 3 E. & E. 686; 30 L. J., Q. B. 
112 . 

(c) Co/lier v. M^Bean, 35 L. J., Ch. 144. 
But sec contra, Jteiokg v. Cartel', L. R., 4 


Ch. Ap. 230, 236. 

{d) Beiolnj v. Carter, L, R., 4 Cli. Ap. 
230 ; Sheppard v. Boolan, 3 Dm. & W. 8 ; 
and seo Uunnltm v. BnckmmUr, supra. 

(<?) Simmons v. Heseltine, 6 C. B., N. S. 
554 ; 28 D. J., C. P. 129 ; Stevens y.Austefi, 
3 £. & E. 685 ; 30 L. J., Q. B. 212 ; 
Jeakes v. White, 6 Exoh. 873. 

(/) Costigan v. Hastier, 1 Soh. k Lef. 
166 ; Long v. Bowring, 33 Bcuv. 686 ; Fry, 
Chap. VI. 
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Chap. IV. — Agreement for Lease. 


Ch.IV. Sec. 6 
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Trust. 


the defendant contracted to grant a sublease, and to pay to the in- 
tending sublessee 1,000/. by way of liquidated damages if he should 
fail to obtain the assent of his landlord to the sublease, it was held 
that he was not entitled to refuse to apply to his landlord for such 
assent, and by paying the 1,000/. to escape a decree for specific per- 
formance. And the general rule is, that a hardship which arises subse- 
quently to, or independently of, the contract will not be taken into 
consideration [g). 

The accidental destruction by fire or tempest of any of the property 
agreed to be demised would seem to afford no defence to an action 
for specific performance. The rule of Ptiine v. Mellor (//), and similar 
cases, that a party who enters into a binding contract for the purchase 
of an estate, becomes in equity the owner of it, and is entitled to any 
profit and subject to any loss which may afterwards occur, is appli- 
cable to a contract for a lease. This was clearly recognized in a case 
heard bofoix) the Judicial Committee of the Privy Council in 1845 (/), 
although the plaintiff (the intending landlord) failed to obtain specific 
performance on the ground of non-performance on his port of an 
agreement to put the premises in repair. Where the plaintiff could 
not give possession on the appointed day, and time was of the essence 
of the contract, his bill for a specific performance was dismissed (A). 
Where the intended tenant, knowing that the promises were greatly 
out of repair, stipulated for certain specific repairs, which were done 
accordingly, and he took possession after being warned that mucli 
more expensive repairs were required, and it turned out on a sub- 
sequent oxamiuation that it was necessary to take down and rebuild 
*a wall at groat expense, specific performance was decreed (/). 

Whore trustees have inadvertently entered into a contract to gi'ant 
or to renew a lease, in excess of their power, and which if per- 
formed would amount to a breach of trust, specific performance will 
not be decreed (w). In Sneesby v. Thorne^ one of two executors, 
erroneously believing that he was acting with the authority of the 
other, contract to sell a leasehold house, part of the testator^s estate : 
it was held that the purchaser could not enforce a specific perform- 
ance, and it seems doubtful whether he could have done so if the 


(y) Evans v. IValshe^ 2 Soh. & Lef. 419 ; 
Eevell V. Hussey^ 2 Boll & B. 280 ; Lawder 
V. Blackford, Beat. 622; Fry, s. 266; 
Helling v. Lumky, 3 Be Gkx & J. 493. 

(A) 6 Ves. 349. 

(t) Counter v. Maepherson, 6 Moore, F. 
C. 83 ; Taylor y. Caldwell, 3 B. & S. 826, 
where the plaintiff agreed to let a maaio 
hall for four days, and, the music hall 
haying been burnt down between agree- 
ment and time for performance, failra to 
reooyer damages, is distinguishable on the 
nound that the existence of the music 
hall was an implied essential condition of 


tho agreement. 

(A) Tilley v. Thomas, L. B.., 3 Ch. Ap. 
61 ; 16 W. R. 166. 

{1) Cook y. Waugh, 2 Gifl. 201 ; 6 Jur., 
N. IB. 596 ; compare this case with Tildes^ 
levY: Clarkson, .30 Beay. 419; 31 L. J., 
Ch. 362. 

(m) Byron y. Acton, 1 Bro. F. G. 186 ; 
JIartneU v. Yielding, 2 Soh. & Lef. 640 ; 
Bellringer v. Blagrave, 1 Be Gex & S. 63 ; 
Hay mod y. Cope, 26 Beay. 163 ; FhUlipe 
y. Edwards, 33 Beay. 440 ; Fry, s. 247 ; 
Bart V. & P. 640. 
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executor had been under no misapprehension ()»). A feme covert, Ch.IV.Sbo.6. 

being one of several devisees for sale, cannot bind herself by a con- 

tract (o). A contract for a lease by a mortgagor cannot be enforced iw/ommee. 

by him unless he procure a reconveyance of the mortgage, or procure 

the mortgagee to join in or confirm the lease (^j), but in such case 

the court may decree the damages sustained and cause them to be 

assessed (y). Where a mortgagee agreed with the plaintiff to grant 

him a lease, upon the mutual understanding that the mortgagor 

should concur, but the mortgagor refused concurrence, the court held 

that the plaintiflp was not entitled to insist on having a lease from the 

mortgagee alone : and, further, that he was not entitled to damages (/■). 

The possibility of a forfeiture being incurred if the intended lessor Forfeiture, 
perform his agreement is no defence to an action for specific per- 
formance^). But where a lessee sold certain lots of building ground, 
and agreed to make a road, which it was afterwards found ho could 
not do without incurring the risk of forfeiting a piece of leasehold 
land through which it was to pass, or of being sued by the lessor, the 
court granting the purchaser specific performance of the agreement 
for sale refused to enforce the stipulation, but gave him compensation 
as to that (t). Where a tenant for life contracts to grant a lease for 
a' longer period than he has power to grant, the court will decree liim 
to grant such lease as ho is able to make (?(), with compensation for 
the residue of the agreed term (a?). If a copyholder were to agree to 
grant a lease for a longer term than the custom allowed, he would, 
it seems, be compelled to effectuate his contract in substance, by from 
time to time executing leases for such terms as he could, till he had 
made up the term contracted for (//). The court never decrees per- ImpoHsibility. 
formance of that which is impossible to be done (s). 

The contract must not only bo legal, but it must not bo hard or Fraud— Sur- 
unreasonable {a ) ; it must be free from fraud and surpriso (6) and from 
mistake {c). In Jeffereijs v. Fairs (rf), the plaintiff agreed to grant the jefferg^s v. 
defendants a lease of a vein of coal, called the Shenkin vein, “ about ^"*'**‘ 


^{n) Sneesby v. Thorne^ 7 De Gex, M. & 
G. 399. 

(o) Avery y, Griffin^ L. R., 6 Eq. 606. 

(p) Costiyan v. lla»thr, 1 Sch. & Lof. 
160. 

Kowe V. Umt^ 31 Beav. 420 ; 32 
L. J., Ch. 36. 

(r) Franklimki v. BaU^ 33 Beav. 560; 
34 L. J., Ch. 163. 

^{s) EeUing v. Lumley^ 3 De Gex & J. 
493. 

^(0 Feaeoek v. Penson^ 11 Beav. 356; 
Helling v. Lumlet/y supra; Fiy, s. 261. 

(m) Now see tho Settled Estates Act, 
1877, ante, 6. 

(ar) CleatM v. OotoeTf Finch, 164 ; Bale 
v. Lister ^ cited 16 Vos. 7; Hanbury v. 
LitchJUklf 2 Myl. & K. 629 ; Fry, s. 299 ; 


Dart V. & P. 682, 683, 685 ; Painter v. 
Neicby^ 11 Ilarc, 20 ; 21 & 22 Viet. c. 27, 

R. 2. 

(y) Paxton v. Newton^ 2 Sm. k GiflP. 137 ; 
Fry, 8. 669. 

fi) Green v. Smithy I Atk. 673. 

(а) Tildeslcy v. Clarkson, 30 Beav. 419 ; 
31 L. J., Ch. 362. 

(б) Fry, s. 475 ; Dart V. k P. 674 ; 
IFallers v. Horgan, 3 De Gox, F. k J. 
718. 

(<?) Fry, Chap. XIV. ; Dart V. k P. 
666, 674 ; Jrood v. Scarth, 2 Kay & J. 33 ; 
Brown v. Marquis of Sligo, 10 Ir. Ch. 
R. 1. 

(rf) L. R., 4 Ch. D. 448, per Bacon, 
V.-C. 
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two feet tliick, with the overlying and underlying beds of clay/' at a 
certain dead rent and royalties ; it was held tW this agreement could 
he enforced against the defendants, whether the Shenkin vein existed 
or not. But this was said to be “ because the defendants had in fact 
got all they bargained for, which was the chance of finding the vein 
of coal under the particular property,” so that it would have been 
“ against reason, against justice and against the whole chain of autho- 
rities, to let the defendants off their bargain.” A mistake of law is 
not sufficient (^), nor a mistake as to the legal consequences of an 
act (/). A substantial misdescription in the particulars of sale will 
entitle tho purchaser to avoid the contract even at law (g) : but he must 
do so immediately (//). In equity such a contract will not be enforced 
against him (i). Where there has been a misrepresentation made by 
tho vendor, the court applies the rule caveat emptor with great 
caution (i). If the written contract omits any material term, or 
inaccurately expresses tho real intentions of tho parties, the court will 
not enforce, with a variation to correct the mistake, at tho instance 
of the party in whose favour such correction would operate (/). 
Thus, where a person has contracted for tlie assignment of a lease ho 
will not bo decreed to take the assignment of an underlease oven with 
compensation {m). If he has contracted for an estate in possession, he 
will not be decreed to take a reversionary lease with compensation («). 
If he has contracted for a specific term, ex. gr. sixteen years, ho will 
not bo decreed to take a considerably loss term, ex. gr. six years with 
compensation (o). By an agreement in writing, A. agreed to demise 
to B. premises which were then in lease to C., and B. undertook to 
procure a sun’cnder from C. of the existing lease and to accept a new 
lease. C. having afterwards refused to surrender, A. filed a bill against 
B. for a specific performance, trith a modification. It was hold, upon 
demurrer, that the bill could not bo sustained (/?). On tho other hand, 
if the opposite party files a bill, the court will not decree a specific 
performance unless he submits to such alterations or compensation as 


(e) Fry, s. 608 ; Croomhe v. Zediard^ 2 
Myl. & K. 251. 

(/) Great Western if. Co. v. CrippSf 5 
Hare, 91. 

(p) Flight V. Soothy 1 Ding. N. C. 370 ; 
Woodv. Keep, 1 F. & F. 331. 
th) Schvay V. Fogg, 6 M. & W. 83.. 

(t) Pimmock v. Hallrtt, L. R., 2 Ch. Ap. 
21; 3GL. J., Ch. 146. 

(/■) Colby V. OadndcH, 15 W. R. 1185; 
17L. T. 97. 

(f) Fry, as. 619— 635; Dart V. &P. 663, 
689; Fieh v. Jackson, 2 Bro. C. C. 614; 
6 Ves. 334 ; Roberts v. Collins, 7 Ves. 130, 
133 ; Woolam t. Hearn, 7 Ves. 211 ; Winch 
V. Winchester, ] V. & B. 376, 378; Higgin- 
son V. Clowes, 16 Vefl. 616, 623 ; Clinan v. 
Cooke, 1 Sch. & Lcf. 22, 38 ; Manser y. 


Back, C Hare, 447 ; Squire v. Campbell, 1 
Myl. & Cr. 480; Emmet y. Dewhurst, 3 
Myl. & Cr. 687 ; Davies v. Filton, 2 Dru. 
k W. 225; Nurse v. Lord Seymour, 13 
Beav. 264. 

(f/t) Madeley v. Booth, 2 Do Grx & S. 
718; Darlington v. Hamilton, 1 Kay, 550; 
Warren v. Richardson, You. 1 ; Fry, as. 
803, 868; Anon., Sug. V. & P. 300 (14th 
cd.); DartV. & P. 90, 689. 

(m) Lineham v. Cotter, 7 Ir. Eq. 176 ; 
Sug. V. & P. 304 (14th ed.); Dart V. & 
P. 689. 

(o) Long y. Fletcher, 2 Eq. Cob. Abr. 6 ; 
Dart V. & P. 690. 

{p) Beeston v. Stately, 26 L. J., Ch. 
166, Wood, V.-C. 
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the court thinks ought to he made upon a consideration of the parol 
evidence (g). Where a plaintiff alleges a written agreement with a 
parol variation in favour of the defendant^ and offers to perform the 
agreement with the variation, the court will enforce specific perform- 
ance, although the defendant insists on the statute (r). In one cose, 

A. agreed to grant a lease of a public-house to B., “ the lessor to make 
certain alterations suggested and to make and form a spirit- vault, and 
put in plate-glass windows, and to do everything therewith necessary 
at his own expense, and paint new the outside of all wood- work, os 
well as put the slates, chimney-pots and roofing in thorough repair.” 

B. , by his bill, offered to waive the performance of the agreement so 
far as regarded any alterations not specifically mentioned therein. 
It was held, that ho was entitled to a decree for specific performance, 
minus the waiver (s). Where the defendant relies on a parol variation 
of a written contract, as a defence, ho must prove such part performance 
of the agreement as altered as would induce the court to enforce it as 
an original independent agreement (/). 

If the amount of premium or rent to be paid, or any other material 
point, is by the agreement left to bo determined by third persons, ox. gr., 
arbitrators or surveyors, and that has not been done before suit, the 
court will not decree specific performance, having no power to compel 
such third persons to perform their duty : it therefore treats the 
contract as too imperfect to be specifically enforced (/^). But after such 
matter has been so determined, the contract may be enforced by decree 
even where the sum fixed appears to bo exorbitant, no fraud, mistake 
or miscarriage being proved (.r). 13. agreed to grant a lease to W. as 
soon as AV. should have built a house with the necessary outbuildings 
on the land, of the value of 1,400/. at the least, “ according to a plan 
to be submitted to and approved by B.” AV. agreed to build such 
house and take the lease ; no plan was submitted to or approved by 
R., but he was ready and willing to approve of any reasonable plan ; 
under such circumstances, a bill filed by B. for a specific performance, 
was dismissed, with costs (y). 


Ch.IV. Seo.6. 
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rerforntmee. 


Where any- 
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( 7 ) Jotjnes y. Statham, 3 Atk. 388 ; Bar~ 
nard v. CVitv, 26 Beav. 253; Clarke v. 
Moore^ 1 Jon. &Lat. 723; Browne v. Mar- 
quis of Sligo ^ 10 Ir. Ch. R. 1; Londm and 
Birmingham JR. Co. v. IVinter^ Cr. & Ph. 
67, 62; James v. Lichfeldy L. R., 9 Eq. 
61; Fry, s. 493; DartV. & P. 664, 669, 
686 . 

(r) Martin v. Bgcroft^ 2 De Oex, M. & 
G. 785; DartV. &P. 663, 666. 

(«) Middleton t. Greenwood^ 2 De Gez, 
J. & S. 142. 

(0 Legal v. Miller ^ 2 Ves. 299 ; Price v. 
Dyery 17 Ves. 356, 364; Robinson v. Page, 
3 Ruas. 121 ; Sug. V. & P. 165 (14th cd.) ; 
DartV, &P. 609. 


(m) Milms V. Greify 14 Vos. 450 ; Barby 
V. Whittaker y 4 Drew. 134 ; Tilktt v. 
Charing Cross Bridge Co.y 26 Beav. 419; 
28 L. J., Ch. 803; Fry, hs. 215, 216, 218 ; 
see Collins v. CollinSy 26 Boav. 306; 
28 L. J., Ch. 184 ; Jackson v. JacksoUy 1 
Sm. & Giff. 184 ; Vickers v. VickcrSy L. 
R., 4 Eq. 529 ; 36 L. J., Ch. 946. 

(.r) (7o?/i^rv. J/iiaow, 26 Beav. 200; Ormes 
V. Beadely 2 Giff. 166; 30 L. J., Ch. I ; 
Blackett v. Batesy 34 L. J., Ch. 516 ; 2 H. 
& M. 270, 610; L. R., 1 Ch. Ap. 117. 

(y) Brace v. Wcktwrty 26 Beav. 348. 
But see Mayor, itc. of T/mdan v. SonthgatCy 
38 L. J., Ch. 141. 
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If a contract for a lease be made conditional on the lessor’s ability 
to grant it, an action for specific performance cannot bo supported 
without proof of the lessor’s ability; or that he has received part of 
the agreed premium, and interest on the balance, and so in effect 
estopped himself from relying on the condition But the plaintiff 
may be entitled to an equitable lion on the land for the sums expended 
on the faith of the agreement, with interest thereon, and to conse- 
quential relief {a). Whore the lessor’s consent or licence is necessaiy 
to an assignment of a lease, it is the vendor’s duty to obtain it, and 
it ho cannot do so before the commencement of an action for specific 
performance he cannot maintain such action (i). The same rule 
applies on the sale of a public house as a going concern, when the 
plaintiff is not in a condition to obtain a transfer of the licences at or 
before tlie time fixed for completion of the sale (<?). 

An agreement to take a lease of a house, if put into thorough 
repair, and the drawing-room “handsomely decorated according to 
the present stylo,” is too uncertain to be enforced by a decree for a 
specific performance (rf) ; but where a lessor agreed to let a house, and 
to put it in decorative repair, and afterwards refused to fulfil his 
contract, tho court, at the instance of the lessee, who had entered into 
possession, decreed specific performance of the agreement, with an 
inquiry whether tlie agreement as to decorative repair had been per- 
formed ; and if not, decreed that the lessor should compensate tho 
lessee in damages (c). Ivl Faulkner v. Llewellyn^ B. agreed with C. 
to take a lease of a house which C. was building, when it was “ com- 
plete, finished, and fit for habitation B. took possession, but after- 
wards found various objections to it, contending that it was not 
properly finished. Tho matter being referred to an expert, he re- 
ported tliat, although there might be some objections, yet tho house 
was “ complete, finislied, and fit for habitation.” A decree for a 
specific performance of tho agreement was granted (/). Where terms 
for letting farms provided that all materials required for buildings 
proposed to bo built, or that might thereafter be built, should be led 
at the expense of the tenant; that the landlord should drain, the 
tenant leading tiles ; that gates, buildings, “ &c.” should be left in 
repair by the tenant, tho landlord finding new gates when required ; 
and the landlord reserved to h^self all customary rights and reser- 

(z) Abbot V. Blair t 8 W. H. 672 ; Bau^ L. J., Gh. 330 ; Claydon v. Oreen^ L. R., 3 

man v. Mattheico, 4 L. T., N. S. 783, L. 0. 0. P. 511 ; 37 L. J., 0. P. 611 ; Modlen v. 

{a) Middleton v. Magnay^ 2 II. & M. Snowball, 4 Do Gex, F. & J. 143. 

233 ; 12 W. R. 706 ; Hindlcy v. Emery, (<f) Taylor y. Partington, 7 De Gex, M. 

L. R., 1 Eq. 62 ; 36 L. J., Gh. 6; Turner & G. 328 ; and boo Jefery r. Stephens, 6 

T. Marriott, L. R.. 3 Eq. 744 ; 15 W. R. Jur., N. S. 947 ; 8 W. R. 427, M. R. 

420. (e) Samuda y. Lawford, 4 Gifl. 42 ; 8 

(5) Forrer v. Each, 36 Beav. 167; 14 W. Jur., N. 9. 739. 

R. 8; and boo post, Gh. XVII., Sod;. 2. (/) Faulkner y. Llewellyn, 31 L. J., Oh. 

(r) Day y. Luhke, L. R., 5 Eq. 336 ; 37 649 ; llW. R. 1055 ; 12 W. R. 193. 



Sect. 5. — Grounds for Refusal of Specific Performance. 


107 


vations, suoli as liberty to out and plant timber, search for and work Cn.IV. Sec. 6. 
mines or minerals, “&c.” allowing the tenant for any reasonable 
damages: — It was held, that these stipulations did not render the rerfonimnet. 
agreement uncertain, so as to be incapable of being enforced specifi- 
colly (^). 

The court will not decree specific performance of part of a con- No degree for 
tract (A), unless the residue has been already performed (/), or the 
unperformed part is separable and divisible from the rest, and does of Contract, 
itself form a complete contract. Thus, in Green v. Xo/r, the owner of 
a plot of ground agreed to grant a lease of it to A. as soon as the 
latter had erected a villa thereon, but it was stipulated that if A. 
should not perform the agreement on his part, the agreement for a 
lease was to be void, and that the owner might re-enter. A. was to 
insure in a particular way, and he was to have the option of pm’chas- 
ing the fee within two years, upon certain terms. A. erected the 
villa, but insured in a wrong office, and in a wrong name. It was 
held that the contract for a lease was independent of tlic option to 
purchase, and that notwithstanding the forfeilui’o of the first, the 
latter still subsisted, and a specific performance of the contract for 
sole was decreed (4). And where a landlord agreed to give a builder 
leases of successive plots of land os the houses upon eacli of them 
should bo built up to a successive stage, it was Iicld that the agree- 
ment was in its nature separable, and could be enforced as to some of 
the plots by an assignee of the builder (/). A tenant for years, with 
an option of purchasing the fee, must not only give due notice but 
also on the proper day pay or tender the piu’chase-money ; that being 
a condition precedent (m). Such a notice may be given to the infant 
heir of the lessor, and will constitute a valid contract, which may be 
enforced in equity notwithstanding the infant cannot give a discliarge 
for the purchase-money (a). 

Whore one party to an agreement trifles, or shows backwardness in After un- 
performing his part of it, equity will not decree a specific performance bj 
in his favour, especially if the circumstances and situation of tlio other Waintiff. 
party are materially altered in the meantime (o), or if the contract 
be in anywise unilateral, as where there is an option to purchase, 

{(/) Parker v. Tanwell, 2 Do G. & J. 659 ; 2 Dr. & Sm. 278 ; 34 L. J., Ch. 227. 

27 L. J., Ch, 812; and see Norri»y,Jack- («) Woods v. UydCf 31 L. J., Ch. 295 ; 
son, 3 Gi£f. 396 ; 8 Jur., N. S. 930.' 10 W. R. 339. 

[h) Fry, Chap. XV. ; DarfcV. &P. 680; {o) Hayes v. Carull, 1 Bro. P. C. 126 ; 

Ogdens, Fossick^ 32 L. J., Ch. 73 ; 11 W. Norris y. Jackson^ 1 Johns, k II. 319; 7 
R. 128; Scottish North-Eastern E. Co. v. Jur., N. S. 540 ; Dai*t V. & P. 701, 702 ; 

Stewart^ 3 Macq. H. L. Cas. 382. Heaphy v. 2 Sim. k Stu. 29 ; South- 

(i) Hope V. HopCf 22 Beav. 361. comb v. Ep, of Exeter^ 6 Hare, 213, 218 ; 

\k) Oreen v. loWy 22 Beav. 625. Chesterman v. ifaww, 9 Hare, 206 ; Eads v. 

(t) Wilkinson Y. C/cffienis, L. R., 8 Ch. Williams^ 4 Do OoXfM. kG. 001; Walters 

96; 42 L. J., Ch. 38; 27 L. T. 834. v. Northern Coal Mining Co.^ 5 De Gex, 

(m) Weston y. Collins, 34 L. J., Ch. 363 ; M. k G. 629 ; Sneesbg v. T/iorne, I Jur., 

13 W. R. 610; Zd. Eanelagh v. Melton, N. S. 1058; Fry, s. 736. 
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Cir.IV. Seo. 5, 
Hefusal of 
Specific 
Performance. 


Urgency in 
case of Mines; 


or Leases by 
Ecclosiastical 
Corporations, 
&c. 


or a right of renewal, or any other condition in favour of one 
party and not of another ( j;). As a general rule, a party cannot 
call upon a court of equity for a specific performance, unless he 
has shown himself ready, desirous, prompt and eager (j). ' “It 
would ho dangerous to permit parties to lie by, with a view to see 
whether the contract will prove a gaining or losing bargain, and 
according to the event either to abandon it, or, considering time as 
nothing, to claim a specific performance, which is always the subject 
of discretion” (r). But it is otherwise wliero the defendant has 
entered into possession, and paid the rent regularly for fourteen or 
fifteen years (•'?), although the more payment of rent is not enough (/). 
In other cases the rule will bo relaxed whore the strict application of 
it would work injustice (//), as whore a landlord has sent a draft lease 
to a tenant who fails to return it (./*), or whore any objection on the 
ground of delay lias been waived (y). If a vendor of leaseholds 
makes time the essence of the contract, and on the day specified for 
the completion of the purchase insists upon the money being paid, he 
may, in the event of the purchaser’s neglect, omission or refusal to 
comply with such request, avail himself of a power in the contract to 
annul the sale (s). So where the purchaser stipulates for possession 
(which includes a good title) on or before a certain day, of a lease- 
hold house for his own residence, if the vendor fail to make out a 
good title by the day named, the purchaser may refuse to take pos- 
session, and rescind the contract {a). 

In contracts for the lease of working mines, the time for comple- 
tion, whether specified or not, is, from the fluctuating nature of the 
property, considered as of the essence of the contract, and the intended 
lessor is bound to use his utmost diligence to complete, and in default 
thereof the proposed lessee may, by notice, fix a reasonable time for 
completion, and, in case of noncomplianco tlierewith, may rescind the 
contract [h). 

Time will be considered of the essence of the contract in contracts 
with ecclesiastical corporations for leases, because every day changes 
the value and nature of the thing to be granted, and also the persons 


ip) Fry, 8. 733, citing Ih'ooke v. Garrod^ 
27 L. J., Ch. 226. 

(q) Miluard v. Earl of Thanet^ 5 Ves. 
720, n. ; 2 Tudor L. C. Eq. 443 (2nd Cji.)* 

(r) A Hep V. Deschamps, 13 Ves. 225 ; 
South-Eastern E. Co. v. Knott, 10 Hare, 
122; Firth v. Greenwood^ 1 Jur., N. S. 
8G6. 

(s) Sharp Y. Milligan, 22 Beav. 606 ; 23 
Beav. 419 ; Clarke y. Moore, 1 Jon. & L. 
723 ; Cartan y. Burg, 10 Ir. Gh. B. 387 ; 
Fry, B. 738. 

(t) Davenport y. Walker, 34 L. T. 168 ; 
Powis V. Ed. Dgnevor, 36 L. T. 940. 

(«) Walker v. Jeffergs, 1 Hare, 353 ; 


Jones V. Jones, 12 Vos. 188 ; 2 Tudor L. 0. 
Eq. 443 (2nd od.). 

(j;) Shepheard y. Walker, L. R., 20 Eq. 
659; 33L. T. 17. 

(y) Fry, 88. 745, 750 ; Hudson v. Bar- 
tram, 3 Mad. 440; King v. Wilson, 6 
Beav. 124 ; Ex parte Oardnci', 4 Y. & C. 
Ex. 603. 

{z) Hudson V. Temple, 29 Beav. 536 ; 
30 L. J., Ch. 251 ; 2 Tudor L. G. Eq. 452 
(2nd ed.). 

(a) TxlUy y. Thwnas, L. B., 3 Ch. Ap. 
61 ; 16 W. R. 166. 

(b) Maehryde y. Wakes, 22 Beav. 533 ; 
Sharp V. Upright, 28 Beav. 150. 
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who are to participate in the fine or premium to be paid {c ) : also in 
other cases where the property is of fluctuating value (rf), or the pro- 
perty is wanted for commercial purposes {e). 

Specific performance will not be decreed at the instance of a tenant 
who, having entered into possession under an agrecmeut for a lease, 
has committed waste, or omitted to repair, or done other acts which 
would clearly amount to breaches of the covenants to bo contained in 
the lease, and for which the lessor would have been entitled to re- 
enter and determine the lease, pursuant to a proviso for re-entry to 
be therein contained (/). But if such breaelies are disputed, and the 
evidence thereof is not clear and cogent, or if it appears doubtful 
whether such breaelies have not been waived by the receipt of subse- 
quent rent or otherwise, the court will decree a specific performance, 
and direct the lease to bo ante-dated, with liberty for tlio landlord <o 
proceed by ejectment, action of covenant, or otliorwiso, for sucli 
alleged breaches, the tenant undertaking to admit in any siicli action 
that the lease was executed on tlio day it boars date {y). In suoli 
case the tenant must insure immediately after tlie execution of the 
lease, if it contain a covenant to insure, &c. (//). Acts creating a 
nuisance to the landlord, for which a remedy may be had in damages, 
but which do not occasion a forfeiture, are no ground for refusing a 
specific performance (/) . A proviso against assignment to bo contained 
in the lease will prevent an assignment of the agreement itself (/*•). 
But the benefit of such proviso may be waived (/). 


Sect. G. — Specific Performance by or against particular Persons, 

The person to maintain an action for specific performance must be 
either, 1st, llie lessor himself or his representatives in interest ; or, 
2ndly, the lessee himself or his representatives in interest. If, how- 
ever, the contract bo entered into by a tenant for life in due exorcise 
of a power, specific performance will, it is conceived, bo decreed at the 
suit of a remainderman (wi), except where there is an undue exercise 
of the power (w). Where A. agreed to grant B. a lease, and before 


(c) Carter v. Dean of Ilhjy 7 Sim. 211. 

(if) Loloret y. Rothschxld, 1 Sim. & Stu. 
590. 

(r) 2 Tudor L. C. Eq. 463 (2nd ed.). 

if) JFeatherall y. Geei'ing^ 12 Ves. 504 ; 
Hill y. Barclay^ 18 Ves. C3 ; Xesbitt y. 
Meyer ^ 1 Swans. 223 ; Lewis y. Jlondj 18 
Beay. 86 ; Gregory v. IFilson, 9 llare, 683; 
Nunn y. Truseoit^ 3 De Gex & Sm. 304 ; 
Dart V. & P. 703 ; Fry, s. 642. 

ig) Fry, s. 646 ; Fain y. Coombs^ 3 Sm. 
& Giff. 449; 1 De Gex & J. 34 ; 3 Jur., 
N. S. 307, 847 ; Lilley y. Leigh, 3 Do Gex 
k J. 204 ; Rankin y. Lay, 2 De Gex, F. k 


J. 65 ; 29 L. J., Cli. 734 ; Rogers v. Tudor, 
6 Jur., N. S. 692; Foyntz v. Fortune, 27 
Beav. 393 ; Jiroivne v. Marquis of Sligo, 10 
Ir. Ch. R. 1 ; Jllarkett v. Rates, 2 H. & 
M. 270; 31 L. J., Uli. 516. 

(//) Roe d. Rarltngton v. Vljjh, 13 Q. B. 
204. 

(/) Gordon v. Smart, 1 Sim. & Stu. 66. 
(k) WcatliO'ally, Geering, 12 Voh. 504. 
(/) Rotcell V. iJew, 1 You. & Coll. 0. C. 
346 ; Fry, b. 129. 

{m) Shannon v. Bradshed, 1 Sch. & Lef. 
52, 65 ; Lowe v. Swift, 2 Ball & B. 629. 

(») Ricketts y. Bell, 1 De Gex k S. 335. 


Cn.IV. Sec. 5. 
Refusal of 
Speetjic 
Performance, 

When theTo- 
uiiiit has oom- 
mitted Acts of 
Forfeiture. 


If not clearly 
proved Leiiso 
uiito-dutod. 


Proviso 
against A s- 
sigument. 


Wlio may sue 
for a Spcciiio 
Performance 
generally. 
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Ch.IV. Seo.6. 

Parties to 
Agreement for 
Lease, 


Against Ex- 
ecutors of 
Lessee. 


Whore Action 
necessary to 
obtain Posses- 


Infants. 

Married 

Women. 


Lunatics. 


Felons. 


Insolvents. ' 


Bankrupts. 


he had done so mortgaged the property to 0 . with notice, who in no 
way contested B.’s right to the lease : — ^held, that C. was not a proper 
party to a suit for a specific performance (p). 

Where a person who has agreed to take a lease dies, the executors 
admitting assets may bo compelled to take a lease, the covenants being 
so qualified as that the executors shall be no furtlier liable therein than 
they would liave been on the covenants which ought to have been 
entered into by their testator (;>). 

The court in one case refused to enforce performance of an agree- 
ment by a person out of possession to grant a present lease to a person 
who was at the lime apprised that ho could not obtain possession except 
by a suit ( 7 ) . It scorns, too, that a lessee will not be compelled to assign 
liis lease (containing a covenant not to assign without licence) where 
the agreement to assign is made “ subject to the landlord’s approval,^’ 
although the landlord unreasonably withholds his licence, contrary to 
his covenant not to do so, contained in the lease (r). 

An infant cannot sue or be sued for a specific performance (s). 

A married woman may bind her separate estate, but not herself 
personally, by a contract for a lease ; the action must be against her 
and her trustees (/). 

A contract to grant or take a lease may be enforced against a 
lunatic, if made during a lucid interval {n). 

The court has refused to execute an agreement to grant a lease to 
a man who has committed felony (x ) ; but the terms of the statute 
33 & 34 Viet. c. 23, by which forfeiture for felony is abolished, seem 
to point to such an agreement being enforceable by and ^igainst the 
tnistces of the felon’s properly. 

The insolvency of the intended tenant is a valid ground for resisting 
the specific performance of an agreement for a lease (y). 

The bankruptcy of the intended tenant does not determine the 
contract for a lease (s) : but it vests in his trustee in bankruptcy, 


{ 0 ) Long V. 33 Bcav. 685. 

\p) Phillips V. Evei'ard^ 5 Sim. 102; 
Stephens v. Botham, 1 K. & J. 671 ; Page 
V. Broom, 3 Bcav. 36 ; Fry, 8. 121 ; 

V. & P. 209 (14th ed.). 

(q) Baghj v. Tyrrell, 2 Ball & B. 358 ; 
Fry, 8. 132; but now see 8 & 9 Viot. 
0 . 106, 8. G ; ante, 3. 

(r) Lehmann v. M' Arthur, L. R., 3 Ch. 
Ap. 496 ; 37 L. J., Ch. 626. 

(«) Flight V. Bolland, 4 Buss. 298 ; Bog* 
gart v. Scott, 1 Euss. & Myl. 293 ; Dart 
V. & P. 670 ; but see Woods v. Byde, 31 
L. J., Ch. 296. 

(t) Fry, 8. 167; Dart V. & P. 640, 642; 
Gaston v. Frankum, 2 De Gex & S. 661 ; 
Eultne V. Tenant,. I Bro. C. C. 16; Murray 
V. Barhe, 3 Myl. & K. 209 ; Johnson v. 
Gallagher^ 3 De Qex, F. & J. 494, 619; 


30 L. J., Ch. 298 ; Picard v. Bine, L. R., 

6 Ch. Ap. 274. 

(m) Fry, 8. 161 ; 1 Vca. jun. 82 ; but 
Bce Hall V. Warren, 9 Vee. 005. As to con- 
tract for lease with committee of lunatic, 
SCO 16 & 17 Viet. 0 . 70 ; Be Wynne, L. R., 

7 Ch. 229. 

(.r) Willingham v. Joyce, 3 Ves. 169. 

(y) Bmkland v. Hall, 8 Ves. 92 ; Keale 

V. Mackenzie, 1 Keen, 474 ; Price v. As- 
sheton, 1 T. & C. 441 ; O^Herliliy v. 
Hedges, 1 Sch. & Lef. 123; McNally y, 
Qradwell, 16 Ir. Ch. R. 612. 

(f) Buekland v. Papillon, L. R., 1 Eq. 
477; 36L. J.,Ch.387; 36 Id. 81; L.R., 
2 Ch. Ap. 67 ; and see KeU v. Nokes, 14 

W. R. 908 ; Mackley y. Pettenden, 1 B. & 
S. 178; SOL. J., Q. B. 226. 



Sect. 7. — Decees foe a Lease. 


Ill 


trho may disclaim it (a). If ilie trustee elect to take a lease, he most Ch.IV. 8f.c.c. 
enter into such covenants os the bankrupt himself would have had to 

. /tv 1 •it PI Affirnncnt for 

enter into (4) : or he may assign the agreement for a lease to a pur- Lease, 
chaser, who may enforce a specific performance, unless indeed the ~ 
agreement contains a proviso against alienation (c). If the trustee 
elect not to take a lease, the court will not enforce the agreement at 
the instance of the bankrupt (rf). Where a person agreed to grant a 
lease to A., his executors, administrators and assigns, upon certain 
conditions, and A. assigned his interest in the contract to B., and 
afterwards became bankrupt, it was held that B., on performing tlio 
conditions, had a right to enforce the agreement specifically (c). 

If there has been a part performance of a contract for a lease by a Coriioratious. 
corporation, the court will decree a specific perfonnanco of it, though 
the contract was not under the common seal of the corporation (/). 

It has been held, that the commissioner of woods and forests arc 
neither entitled to sue nor liable to be sued for the specific perform- 
ance of contracts entered into with or by them {g). 


Sect. 7. — Form ofLease^ and how settled after a Decree, 

Questions as to the validity of the contract, and as to whether it is Fonn of 
inequitable to enforce its specific performance, must be determined at 
the hearing; questions of title are referred to chambers (//). TIio 
court, on pronouncing a decree for specific performance of an agree- 
ment to grant or to take a lease, Avill not usually enter into the 
question as to what covenants the lease shall contain. But it will 
do so where the nature of the decree to be made depends upon that 
question (/). In ordinary cases any such question must, if necessary, 
be settled in chambers : and for that purpose one party must prepare 
the draft of a lease, and hand a copy to the other, that such altera- 
tions may be made as may be deemed necessary: and when the 
parties cannot agree upon any point, it may bo brought before the 
judge’s chief clerk, who will settle the draft lease in such manner as 
ho thinks fit (A). Either party may appeal to the judge, and apply to 
him to vary the terms of the draft lease as settled by the chief clerk : 
but at the peril of costs (/). 


(a) Post, Chap. VII., Secst. 7. 
ib) Powell 7 . Lloyd^ 2 Y. & J. 372. 

(c) CrosbU 7. Tooke^ 1 Myl. k K. 431 ; 
Morgan y. Jlhodes^ Id. 495 ; Auckland v. 
Papillon^ supra. 

(d) Brook v. Jlewetty 3 Ves. 265 ; 
WeaiheraU r. Oeering^ 12 Ves. 604. 

ifi) Morgan y. Ehodts^ 1 Myl. k K. 435. 
(/) iSfewwi’i Hospital y. Lyas, 16 Ir. 
Ch. K. 406 ; Wilson y. West Hartlepool R, 
Co-, 34 L. J., Ch. 241. 

(y) Nurse y. Ld, Seymoury 13 Beav. 264. 


(A) Jlood V. OglandeVy 34 Boav. 613. 

(i) Jilakesley v. WhexldoHy 1 Haro, 170, 
1 83 (where sco form of minutes giving such 
directions) ; Reeves v. Greenwich Tanning 
Co.y 2 H. & M. 54 ; OniOfia v. Cohetty 2 if. 
& M. 364 r 34 L. J., Ch. 338 ; Beadely. 
PUty 11 Jiir., N. S. 162; 13 W. R. 287. 

(A) Jenkins v. Greeny 27 Beay. 440 ; 28 
L. J., Ch. 817, 820; Parish v. Sleema/ty 
1 De Gex, F. k J. 326 ; 29 L. J., Ch. 53. 

(/) Parish y. Sleemany supra; Sharp y. 
Milligany 23 Beav. 419. 



112 
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Ch.IV.Sec. 7. 
Decree for a 
Leant, 


“Usual Cove- 
nants.” 
Church V. 
Brown, 


lleDt. 


Repair. 


To pay Taxes. 


Not to assign 
or underlet. 


The question what covenants the parties to an agreement for a lease 
are entitled to have inserted in the lease itself is of great import- 
ance (m), but it seems clear, that whether the agreement for the lease 
stipulates for Usual covenants or not, the law implies that usual 
covenants shall be inserted (w) . The question what are usual covenants 
appears to bo one of fact, not of law, in a case where the parties 
stipulate for usual covenants (c), but to bo a question of law where 
the contract for the lease is silent as to covenants ( jd). 

What are usual” covenants depends, in some measure, on the 
practice of conveyancers, which varies from time to time, so that what 
was a usual covenant in Lord Eldon’s time would not necessarily bo 
held to be a usual covenant now ; and also depends upon the character 
of the property agreed to be demised, so that what would be a usual 
covenant in a contract for a mining, would not necessarily be held to bo 
so in a contract for an agricultural lease. 

The covenant to pay rent has been held to be a usual covenant in 
the construction of a lease under a power (<7), and seems indeed to bo 
in all cases a usual covenant. 

Tlio covenant to repair seoras clearly usual (/•), and it has been twice 
held on the construction of a contract for a lease (,s), that the exception 
which has for some time been commonly inserted in leases, in case of 
destruction of the premises by fire, is not “ usual.” 

A covenant by the tenant to pay rates and taxes ought clearly 
to be inserted, if the contract for tho lease stipulate for a net 
rent {t ) ; but this is not so much because tho covenant is usual, as 
because tho words “net rent” imply it; and tho better opinion 
seems to be — though there is no express decision to that effect — 
that amongst “usual covenants” must be reckoned a covenant by 
the tenant “ to pay taxes, except such as aro usually payable by tho 
landlord ” {n). 

The covenant not to assign or underlet, without tho leave of the 
lessor, is not a usual covenant (.r), whether it be restricted bjr such 


(m) See the qucBtion carefully digeuased, 
Duv. Free. vol. 6, pt. 1, p. 61 (ed. 3, 
A.p. 1876), where it is said that tho result 
of tho authorities is that the only cove- 
nants which the lessor can insist on ns 
“usual covenants” are covenants to pay 
rent and taxes, and to repair and to allow 
the lessor to enter and view tho state 
of repair, with a proviso for re-entry on 
breach of tho covenant to pay rent ; and 
that the only covenant which the lessee 
can insist on is tho usual qualified cove- 
nant for quiet enjoyment; a passage cited 
with approval by Jessel, M. K., inHarnp^ 
shire v. Wicktns^ L. R., 7 Ch. D. 666, and 
infra, p. 113 (j/). 


(m) Church v. Brown^ 16 Ves. at p. 265; 
Propert v. Parket\ 3 My. & K. 280. 

(o) In Bennett v. Womack^ 7 B. & C. 627, 
and in Brookes v. DrysdaU^ L. B., 3 0. P. 
B. 52, post, it was assumed to be a ques- 
tion of fact. 

(p) Church y. Brown^ ubi supra. 

(q) Taylor v. Jlordef 1 Burr. 60. 

/■) Kendall v. J/#7/, 6 Jur.. N. S. 968. 
s) Id.; Sharp v. Milligan^ 23Beav. 410. 
(^) Bennett v. Womack, 3 G. & F. 96; 

7 B. & C. 627. 

(m) Hampshire '7, Wiekens, infT^, 

(x) Church v. Broum, 15 Ves. 258; Hen* 
derson v. Hag, 3 Bro. C. C. 632; Vert v. 
Loveden, 12 Ves. 179; Bttckland v. Papillon, 
L. R., 2 Ch. 67 ; 36 L. J., Ch. 83. 



Sect. 7.— Decree for a Lease. 


113 


words as such leave not to be withheld to a respectable and respon- 
sible tenant/’ or not (y). 

A covenant not to carry on a particular trade, without the leave of 
the lessor, is not a usual covenant ( 2 ), and a contract for a lease of a 
house to contain usual covenants between landlord and tenant, and a 
covenant not to convert the house into a school, does not imply a 
restrictive covenant upon trading generally {a). 

In Bennett v. Womack (b), the defendant contracted for the purchase 
of the lease of a public-house described as held “upon usual and 
common covenants.” In an action for not completing, the judge 
directed the jury to find for the plaintiff upon evidence that six out 
of ton public-house leases contained the proviso for re-entry if the lessee 
shoidd carry on any other business than that of a victualler, which 
proviso had been objected to by the defendant as uncommon (4) ; and 
the court refused to enter a non-suit. 

A contract for a lease (to contain usual covenants) of land on which 
the lessee was to build and not to use the promises for any other pur- 
pose than a glass manufactory, was held not to entitle the lessor to 
an affirmative covenant by the lessee to use the premises for such 
purpose (6*). 

Where there was an agreement to take an assignment of a public- 
house lease subject to covenants “ common and usual in leases of 
public-houses,” and the lease was found to contain a condition that 
every underlease, &o. should bo left with the ground landlord’s so- 
licitor, it was held, tlie jury having found as a fact that the condition 
was not usual, that the condition WiTS a covenant witliin the con- 
templation of the agreement, and that the purchaser was not bound to 
complete (rf). 

The whole question was considered in 1878 by Jossel, M. E., in 
Hampshire v. Wickens (y). In that case the defendant agreed to accept 
a lease of a dwelling-house in London “ on all usual covenants and 
provisoes,” but declined to accept tho lease proposed to be granted 
on the ground that such lease contained a covenant by tho lessee 
“ that he would not, without the previous consent of the lessor, assign, 
underlet, or part with the possession of the said premises, but such 
consent not to be withheld to a respectable and responsible tenant,” &o. 
Jessel, M. E., after ruling that “if no objection can bo made to an 
unrestricted covenant against assignment none can bo made to a 
covenant that is restricted,” held that the agreement could not be 
specifically enforced, and cited with approval the passage from David- 


Cu.IV. Sec. 7. 

Decree for a 
Lease, 

Not to trade. 


To use for 
particular 
purpose. 


Ho^stration 
of Siibloaso 
with Ground 
Landlord. 


List of “ Usual 
Covenants.” 

Hampshire v. 
Wickens, 


(y) Hampshire v. Wickens, L. R., 7 Ch. (h) 7 B. & C. 627. 

D. 666; 47 L. J., Ch. 243; 26 W. R. \c) Doe d. Marquis of Bute y. Guest, 15 

491, per Jossel, M. B. M. & W. 160. 

(a) Ptopert v. Parker, 3 Myl. & K. 280. {d) Brookes t. Drysdale, L. R., 3 C. P. 

(a) Van v. Corps, 3 Myl. k K. 269. D. 62; 37 L. T. 467; 26 W. R. 331. 

L.T. I 
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Cn.IV. Sec. 7 
Lecree for a 
Lean. 

Proviso for 
lle-ontry. 

Modgkimon v. 
Crowe, 


Re-entry on 
Bankroptcy. 


Proviso for 
Exclusion of 
Agricultural 
Holdings Act. 


Concluding 
Remarks on 
** Usual Co vOf 
nants.” 


son’s Precedents in Conveyancing, of which an abstract has already 
been given [g). 

In Ilodghmon v, Crotce (A), it was laid down that, as a ‘‘usual” 
term, the proviso for re-entry is applicable to the breach of the 
covenant to pay rent, and to the breach of no other covenant. In 
that case there was an agreement for a lease of mines to contain 
numerous terms succinctly stated, and amongst them “ all usual and 
customary mining clauses.” Bacon, V.-C., held that the intending 
landlord was entitled to have inserted in the lease a proviso for re- 
entry on non-payment of rents and royalties, “ or if and whenever 
there should be any breach of the covenants and agreements in the 
lease contained.” But this ruling was reversed on appeal; and 
James, L. J., expressed the opinion that the clause of forfeiture for 
breach of covenant generally was “ a most odious stipulation, offensive, 
and oppressive beyond measure.” 

A proviso for re-entry on the bankruptcy of the lessee has been held 
to be usual in the case of a contract for a lease of a hotel (i), but not 
of a contract for a mining lease (i-), or for a farming lease (/). There 
is strong authority for saying that it is not “ usual ” {rn). 

A proviso for the exclusion of the Agricultural Holdings Act is now 
commonly inserted in agricultural leases ; but such a proviso would not, 
it is conceived, be held “ usual ” in the legal sense, inasmuch as every 
person is presumed to know that the statute applies to every contract 
for an agricultural tenancy, unless excluded by writing. * 

It is to bo observed that in the majority of the cases («) the ques- 
tion was decided by nn equity judge without a jury. Was it so 
decided as a question of fact or of law ? Is evidence admissible ? 
Would a judge be bound to direct a jury to find in accordance with 
the equity decisions ? These are open questions upon the authorities, 
but it is submitted that what is usual must in every case be a question 
of fact to be decided upon evidence if either party so require, that 
upon an action for specific performance in the Chancery Division there 
would be some reason for applying for a jury under Order XXXIX., 
Buie 26 , and that such a jury might find independently of the equity 
decisions. 


ig) Ante, 112 (wl. 

(A) L. R, 10 Ch. 622; 44 L. J., Ch. 
6S0; 33 L. T. 388; 23 W. R. 886. Th‘e 
Settled Estates Act, 1877, ss. 4, 46 (pp. 5, 
31, ante), requires only a condition oi re- 
entry on non-payment of rent. See fur- 
ther on this subject, p. 302, post. 

@ Hainea v. Burtiett, 27 Boav. 600 ; 
29 L. J., Ch. 289. 

*{h) ITodgkirmofi y. Crotce^ L. R., 19 Eq. 
691 :'44 L. J., Ch. 238 ; 33 L. T. 122. 

(0 Syde V. Warden^ L. R., 3 Ex. D. 72 ; 
47 L J., Ch. 121-C.A. 


(;/?) JIgde v. ITar^t^upra ; Eampahire 
V. jrickene, supra, where it is said that 
Eaitice y. Burnett^ supra, V must be treated 
as distinctly overruled’’ by llodgkinaon y. 
Crowe^ supra. But note, that in Eainea y. 
Burnett the words were, ’‘such oovemants 
08 are usuaUy inserted in leases of pro- 
perty of a similar description.” 

(n) Only in Bennett v. Womaeh^ 7 B. & 
C. 627, and Brookee v. DryadaUf L. R., 3 
G. F. D. 62, was tho question submitted 
to a jury. 
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Sect. 1. — Definition of^^Lease,^^ 

A LEASE IS a conveyance by way of demise of lands or tenements, for Definition, 
life or lives, for years, or at will, but always for u less term than the 
party conveying himself has in the premises ; for if it ho for the whole 
interest, it is an assignment and not a lease {a ) ; although it may for 
some purposes, as between the parties thereto, operate as an under- 
lease, when that is necessary to carry into ofiFcct their real inten- 
tions (6), A lease is usually made in consideration of rent, or some 
other annual recompense rendered to the party conveying the pro- 
mises — who Is called the lessor or landlord — by tho party to whom 
they are conveyed or let, who is called the lessee or tenant (c). 

A lease for years is a contract for the exclmive possession of lands Distinction 
or tenements for some certain number of years or other determinate 
period (rf). An instrument is not a demise or lease, although it con- to Use. 


(a) Colo Ej£o. 223 ; Thome v. WooUcotnbe^ 
3 B. & Ad. 695 ; 4 M. & Gr. 145, n. ; 6 
M. k Ry. 167 — 162 ; Falmr v. Edwards^ 
1 Doug. 187 ; Freece v. Cbrrw, 6 Bing. 24 ; 
Ftmnenter v. Webber^ 8 Taunt. 693 ; Pasm 
v. Poicoe^ 3 Bi^. N. C. 898 ; Barret v. 
Bolph^ 14 M. k W. 348 ; Chttee v. Richard^ 
son, 7 Exdh. 148, 147, 161 ; Bcardinan v. 


mison, L. IJ., 4 C. P. 57; 17 W. R. 64. 

(b) Cottee v. Richardson, 7 Exch. 151 ; 
Baker v. Goatling, 1 Bing. N. C. 19, 246 ; 
Pdlock V. Stacy, 9 Q. B. 1033 ; Williams 
V. Hayward, 1 E. & E. 1040. 

(c) 2 Blao. Com. 317 ; Shop. Touch. 
266. 

(d) Reg. Y,Morrish, 32 L. J., M. C. 246. 


i2 
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Ch.V. 8bo.1. 

Definition of 
^^Leaeer 

Distinction 
between Lease 
and Licence 
to Use — coni. 


tains the usual words of demise, if its contents show that such was 
not the intention of the parties. Thus where A. agreed with B. to 
let him have the use of the Surrey Gardens and Music Hall, Newing- 
ton, for four days, at 100/. per day, for the purpose of giving a series 
of four grand concerts and day and night fStos ; but from the terms 
of the agreement it was evident that A. was not to port with the pos- 
session of the promises during those four days : this was held no 
demise {e). So where A., an owner of lace machines, paid 12«. a-week 
to B. for permission to place the machines in a room in B.’s factory, 
and for free ingress and egress to the room for himself and workmen 
for the purpose of working and inspecting the machines ; B. supplied 
the necessary steam power for working the machines, payment for 
which was included in the above sum : it was held that there was no 
demise to A. of any part of the room, and no relation of landlord and 
tenant created between him and B. (/). Where an incorporated canal 
company by deed granted to the plaintiff the sole and exclusive right or 
liberty of putting or using pleasure boats for hire on their canal, it 
was held that the grant did not create such an interest or estate in the 
plaintiff as to enable him to maintain an action in his own name 
against a person who disturbed his right of putting and using pleasure 
boats for hire on the canal [g), A licence to fasten a coal-barge to 
moorings fixed in a river, until detennined by a month^s notice — the 
licensee to pay 30/. annually towards the expense of the moorings — 
docs not amount to a demise nor give the licensee an exclusive right 
to the use of the moorings, nor render him liable to be rated ns the 
occupier of part of the bed of the river (A). The grant by a riparian 
proprietor of a right to take water from a natural stream on which his 
land abuts, operates as a licence in gross, and not as a demise, and will 
not enable the grantee to maintain an action in his own name against 
a wrongdoer (/). The gratuitous loan of a shed for a particular pur- 
pose operates as a mere licence revocable at any lime (A). A licence 
to get all the copperas stone which may be found in part of a manor, 
for twenty-one years, at the yearly rental of 25/., is not a demise, and 
will not support a distress for the rent (/). A demise of a fire-brick 
manufactory, for twenty-one years, with powers during such term to 
dig fire-clay from under certain adjoining land, does not amount to a 
lease, but only to a licence as to the fire-clay, and will not prevent the 

((7) Taylor y. Caldwell^ 3 B. & S. 826; 32 London and North- Wettem S. Co. v. Such- 
It. i.y Q. B. 164. maater^ L. B., 10 Q. B. 444 ; 44 L. J., M. 

(/) Hancock y. AuBtin^ 14 G. B., K. 9. C. 180 ; 33 L. T. 329 ; Cory y. SriatoWy 

634 ; 32 L. J., C. F. 262. L. B., 2 App. Gas. 262. 

(flr) Hill y. Ttipper^ 2 H. & G. 121 ; 32 (t) Stockport Watenoorki Co, y. Totter^ 

L. J.,Ex. 217. 3H. &G. 300. 

' (A) Watkina y. OverBcerB of Miltm next (k) Williama v. Jones, 3 H. & G. 266 ; 
Qraveaend, L. B., 3 Q. B. 360; 37 L. J., 33 L. J., Ex. 297. 

M. G. 73 ; Grant y. Orford Local Board, (1) Ward v. Day, 4 B. & S. 337 ; 6 Id. 

L. B., 4 Q. B. 9 ; 17 W. B. 76 ; see also 369 ; 33 L. J., Q. B. 3, 264. 
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licensor from digging parts of such fire-clay, or authorizing others to Oh. v. Seo. i. 
do so, or otherwise dealing with such adjoining land in a manner not 
inconsistent with the licence (m). 

A licence to hunt or shoot over land, although it docs not give the Right of 
licensee any estate in the land (w), amounts to the grant of an incor- 
poreal hereditament ; and an assignee of the reversion may sue for Leadbittcr. 
breaches of any covenant which touches or relates to the land and 
runs with it (o). But tho licence to convey an estate must bo by 
deed ; for a parol licence to exercise a right of way or other easement 
over land of the licensor, whether anything was paid for such licence 
or not, may be revoked at any time, either expressly or by doing 
some act inconsistent with such licence (;?). Any such licence is 
determined by tho death of the licensor or of tho licensee, or by an 
assignment of tho land over which, or of tho subject-matter in respect 
of which, the easement or privilege is to bo enjoyed (y). But an 
action lies for a breach of contract to grant an incorporeal heredita- 
ment, although the contract be not under seal (r). 

These things must concur in the making of every good lease: GenoralRe- 
1 . There must bo a lessor, who is able to make the lease. 2. There 
must bo a lessee, who is capable of taking the thing demised. 

3, There must be a thing demised which is demisable. 4. If tho 
thing demised or tht term expressed to bo granted bo not grantablo 
without a deed, or the party demising be not able to grant without a 
deed, the lease must be made by deed, containing a sutlicient descrip- 
tion of tho lessor, the lessee, the thing demised, tlio term granted, and 
tho rent and covenants : and all necessary circumstances, ns scaling, 
delivery, &c., must be observed. 5. If it be a lease for years, it must 
have a certain commencement, at least when it takes effect in interest 
or possession, and a certain determination, either by an express 
enumeration of years, or by reference to a certainty that is expressed, 
or by reducing it to a certainty upon some contingent event, which 
must happen before the death of the lessor or lessee. C. There must 
be an acceptance of tho thing demised, and ol the estate by tho 
lessee (s). 


(w) Carr v. Be^xson^ L. R., 3 Ch. Ap. 
524. 

(w) Bird V. Great Eastern E. Co., 19 C. 
B., N. S. 268. 

(o) Hooper v. Clark^ 8 B. & S. 160 ; L. 
R., 2 Q. B. 200 ; 36 L. J., Q. B. 79. 

(p) Wood V. ZeadbitteTy 13 M. & W. 838; 
Nyde ▼. Graham, 1 H. & C. 693; Wakley 
V. Erogyatt, 2 H. & C. 669 ; Waterfow v. 


Bacon, L. R., 2 Eq. 614 ; Gulc, 74, 76. 

{q) Coleman v. I'oster, Bart., 1 H. & 0. 
37 ; Roberts v. Rose, 3 H. & C. 162 ; 33 
L. J., Ex. 1, 241 ; 35 Id. 62; WaUis v. 
Jfarrisoti, 4 M. & W. 638 ; 6 Id. 142 ; 
Roffey V. Henderson, 17 Q. B. 676. 

(r) Smart v. Jones, 33 L. J., C. P. 154. 
(») Shep. Touch. 267. 
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Ch. V. Seo. 2. 
What Learn 
must be by 
Deed, 


Lease for 
3 Years may 
be in writing 
or by parol: 
Lease for 
more than 
3 Years must 
be by Deed. 

8 & 9 Viet. 

0. 106, 8. 3. 


Void Lease 
may operate 
as Agreement. 

Parker v. 
TaemlL 


Sect. 2. — What Leaser must be by Deed. 

A lease for three years or less may be in writing or parol as the 
parties please (^), hut a lease for more than three years must he by 
deed. Such is the effect of 8 & 9 Viet. c. 106, s. 3, taken in con- 
junction with sects. 1, 2 of the Statute of Frauds. By 8 & 9 Viet. 
0 . 106, s. 3, “ a lease required by law to he in writing, of any tene- 
ments or hereditaments made after the Ist October, 1845, shall he 
void at law unless made by deed.” And by the Statute of Frauds, 
29 Car. 2, e. 3, s. 1, “all leases, estates, interests of freehold, or terms 
of years, or any uncertain interest of, in, to or out of any messuages, 
manors, lands, tenements or hereditaments, made or created by livery 
and seisin only, or by parol and not put in writing and signed by the 
parties so making or creating the same, or their agents thereunto 
lawfully authorized by writing (w), shall have the force and effect of 
leases or estates at will only ; and shall not, either in law or equity, 
be deemed or taken to liave any other or greater force or effect, any 
consideration for making any such parol leases or estates to tho 
contrary notwithstanding ’’ (it?) : excepting, nevertheless, sect. 2, “ all 
leases not exceeding the term of throe years from tho making thereof, 
whereupon tho rent reserved to tho landlord during such term shall 
amount unto two-third parts at the least of tho full improved value 
of the thing demised.^' A lease for a term of less than three years, 
with tho right in the lessee, at his option, to prolong it to a period 
exceeding three years from the date of the lease, is within this excep- 
tion (y). Sect, 4 enacts “ that no action shall be brought whereby to 
charge any person upon any contract or sale of lands, tenements or 
hereditaments, or any interest in or concerning them, unless the 
agreement upon ’which such action shall bo brought, or some 
memorandum or note thereof, shall bo in writing and signed by 
the party to be charged therewith or some other person thereunto 
by him lawfully authorized” (z). 

The effect of 8 & 9 Viet. c. 106, s. 3, is, that an instrument not 
under seal which purports to demise or let premises for more than 
three years from tho making thereof, or even for a less term, if the 


(«) See Pyleyy. Hicks^ 1 Stra. 661; Lprd 
Bolton V. Tomlin, 6 A. & E. 86G. 

{h) Smith L. & T. 82 (2xid ed.). 

(j) But such estates at wiU may change 
into tenancies from year to year, when any 
of tho agreed rent is paid and rcocived. 
Clayton v. Blakey, 8 T. E. 3 ; Doe d. Jtiyye 
V. Bell, 6 T. R. 471 ; 2 Smith, L. C. 96, 
10!^ (7th ed.) ; Smith L. & T. 23, 82 (2nd 
ed.). 

(y) Hand y. Hall, L. R., 2 Ex. D. 366; 
46 L. J., Ex. 603; 36 L. T. 766; 25 W. 


R. 734— C, A., reyersing deoifiion below, 
2 Ex. D. 318; 46 L. J., Ex. 242. 

( 2 ) 'This extends to all more agreements 
for leases (even for less than three years) ; 
but tho a^nt need not bo authorized by 
writing as under scot. 1 ; Smith, L. k T. 
93 (2nd cd.) ; Clarke v. Puller, 16 0. B., N. 

S. 24; Foster v. Rowland, 7 H. & N. 103 ; 
Heard v. Pilley, L. R., 4 Ch. Ap. 548. 
For tho ofPect of sect. 4 upon an agree- 
ment for a lease, see ante, p. 78. 
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rent reserved does not amount unto two-third parts at the least of the 
full value of the thing demised, is void at law tw a lease ; but it may 
operate as an agreement for a lease (a), even at law. Since the above 
act courts of law will construe a writing rather as a valid agreement 
for a lease than os a void lease (A). 

If the tenant enter into possession under a void lease ho thereupon 
becomes tenant from year to year upon the terms of the writing, so 
far as they are applicable to and not inconsistent with a yearly 
tenancy {c). Such tenancy may be determined by the usual notice to 
quit at the end of the first or any subsequent year thereof (rf) ; and 
it will determine, without any notice to quit, at the end of the term 
mentioned in the writing {e). But if the lessee do not enter, lie will 
not be liable to an action for not taking possession (/) ; nor, on the 
other hand, will an action lie against the lessor for not giving posses- 
sion at the time appointed for the commencement of the term but 
before the lease is executed (^). The effect of the act 8 & 9 Viet. c. 106 
is not to put an end to oral leases, but merely to superadd to such leases 
as are required by the Statute of Frauds to bo in writing, the necessity 
of their being by deed. 

First, then, of leases by deed. A deed is a writing scaled and 
delivered by the parties, and is either an indenture or a deed-poll. 
If a deed be made by more parties than one, there ought regularly to 
be as many copies of it as there arc parties, and each formerly was 
cut or indented (instar dentium) on the top or side, to tally or cor- 
respond with the other, which deed so made is called an indenture (//). 
Formerly, if a deed began ‘‘This indenture” made, &o. and tho 
parchment or paper was not indented, it was not an indenture, 
because the words could not make it indented ; but if the deed was 
actually indented, though there were no words of indenture in tho 
deed, yet it was an indenture in law ; for it might be an indenture 
without words, but not by words without indenting (i). But now, by 
8 & 9 Viet. c. 106, s. 5, “ a deed executed after the 1st October, 1845, 
purporting to be an indenture, shall have the effect of an indenture, 


Ch. V. Sec. 2. 
What Leaui 
must be by 
Deed. 


Tenant enter- 
ingf under void 
Lease is Ten- 
ant from Year 
to Year. 

Doe V. Bell. 


LcaRCR by In- 
denture. 


(tf) Parhei' y. Tamell^ 2 De G. & J. 
559 ; 27 L. J., Ch. 812 ; Coiccn v. DhillipH^ 
33 Beav. 18. 

(A) Bond V. Ttosling^ 1 B. & S. 371 ; 
30 L. J., Q. B. 227 ; Bollason v. Lcon^ 7 
H. & N. 73; 31 L. J., Ex. 96; Tideij v. 
Mollett, 16 0. B., N. S. 298 ; 33 L. J., 
0. P. 236 ; ffayne y. Cummings^ 16 C. B., 
N. S. 421. 

[e) Doe d. Bigge y. Belly 5 T. R. 472 ; 
2 Sm. L. 0. 96 ; Richardson v. Oiffordy 1 
A. & £. 62 ; Doe d. Thompson y. Amexjy 
12 A. & E. 479 ; Berrey y. Lindleyy 3 M. 
& Gr. 498 ; Lee v. Bmxthy 9 Exeb. 662 ; 
BeaU y. Saundersy 3 B. N. C. 850 (assignee 


under void lease) ; Doe d. Pennington v. 
Tanierey 12 Q. B. 998, 1013 ; Trns y. 
SavagCy 4 £. & B. 3G ; Pistor v. Catery 9 
M. & W. 315 ; Doe v. BrownCy 8 East, 
166 ; Cooch v. Ooodmany 2 Q. B. 580. 

(ef ) Cole Ejec. 36, 222. 

(e) Tress v. SavagCy 4 £. & B. 36 ; Colo 
Ejoc. 223, 414. 

if) Lpman v. Stampy 1 Stark. 12 ; Pdge 
y. Straffordy 1 C. & J. 391 ; 1 Tyr. 295.' 

(y) Drury v. Macnamaruy 5 E. & B. 612 ; 
Jinks V. Edwardsy 11 Exch. 776. 

(A) Style, 459; 1 Inst. 171 ; 2 Blue. 
Com. 296. 
if) Co. Lit. 229. 
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Ch.V.Siso.2. 
What Leasn 
mwt be by 
Deed. 


CouDterpart. 


Diflcroponcy 
between 
counterpart 
and lease. 

Durrhdl v. 
Clark, 


General Ee- 
quioites. 


Effect of the 
Lobs of a 
Lease. 


although not actually indented.” All the parts of an indenture moke 
but one deed, and each part is of as great force and effect as all the 
parts together ; so they are esteemed the mutual acts of the respective 
parties, each of whom may be bound by either part of the same, for 
the words of the indenture are the words of each party (/). When the 
several ports of an indenture are interchangeably executed by the 
several parties, that part or copy which is executed by the grantor 
is usually called the origimly and the rest are duplicates or counter^ 
parts (m). A lessee who executes the counterpart of a lease, or any 
person claiming under him, cannot dispute its admissibility in evidence, 
or impeach its validity on the ground of the original lease not being 
properly stamped (/?). A counterpart is primary evidence against 
the lessee, and all the persons claiming under him, of the contents of 
the lease, and of the execution thereof by the lessor (o). 

The ordinary rule is, that where the lease and the counterpart con- 
flict, the lease prevails ; but this rule does not apply where the mistake 
is clearly in the lease. So it was held by the Court of Appeal in 
JSurcJicll V. Clark {p). There, by lease dated in 1784, the lessor 
demised the premises to the lessee for 94^ years, “ yielding during 
the said term of” 91| years a certain rent. The counterpart spoke 
of the term as 91 years in both instances. The court (Kelly, C. B., 
diss.), reversing the decision below, held that as it was clear that there 
was some clerical error in the lease, the counterpart might be used to 
correct it, and that the premises were recoverable by action brought at 
the end of the Oil years. 

A lease by deed must be written or printed : it may be in any 
character or language : it cannot be exemplified upon wood, leather, 
cloth, or the like, but only upon parchment or paper : for the writing 
or printing upon them can be least vitiated, altered or corrupted. It 
must also have the regular stamps imposed upon it by statute for the 
increase of the public revenue {q). 

The estate of the lessee is not determined by the loss or cancellation 
of the lease, so that the existence of the term can be proved ; for the 
estate is derived from the lessor, and not from the lease otherwise than 
as it shows the intention of the parties, which is not altered by the loss 
or cancellation of the instrument of demise (r). Where no counter- 
part can be found the landlord is entitled to inspect and take a copy 

(/) Plowd. 134, 421; Lit. s. 370. 88; 40 L. J., C. P. 116; 36 L. T. 690; 

Im) 2 Blao. Com. 296. 26 W. R. 334. 

(w) Fauly. Meehy 2 Y. & J. 116. M Sco the Stamp Act, 1870, a oon- 

(o) Burleigh v. Stihhsy 5 T. R. 466 ; Boe Boliaating Act, post, Appendix A.,«eot. 7 ; 
d. Went V. DaviSf 7 East, 363 ; Hughes v. and sco also Sect. 13 of this chapter. 

Clark, 10 C. B. 906 ; Houghton v. Koenig, (r) Read v. Broahmn, 3 T. R. 161 ; 
18 C. B. 236 ; Homes v. Tearec, 1 F. & P. Lord Ward v. Lumley, 6 H. & N. 87, 666 ; 
283 ; Cole Ejeo. 170, 253. 29 L. J., Ex. 322. 

[p) Burchell v. Clark, L. B., 2 C. P. D. 
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of the lease (a). So, on the other hand, in a proper case, the tenant Ch. V. Sbo.2. 
may obtain an inspection of the duplicate or counterpart lease (0. 

Under an agreement that the lessor would, at the request and costs of Dftd. ^ 
the lessee, grant a lease, the lessor is not entitled to charge the tenant 
with the expense of a counterpart (u). 


Sect. 3. — Form of Lease. 

An attempt has been made by the legislature to shorten leases, and statutory 
accordingly the 8 & 9 Viet. o. 124, gives a concise form, which may 
bo adopted if parties desire it (ar). But this form is somewhat in- o- 12^- 
accurate, and is, it is believed, seldom used (y). 

The usual words by which a lease is made are, “ demise and lease,’’ Ueuol Words 
or, “ demise, grant, and to farm let ; ” but any words which amount 
to a grant are sufficient to make a lease (z) ; and it may bo laid down 
for a rule, that whatever words are sufficient to explain the intent of 
the parties, that the one shall divest himself of the possession and the 
other come into it, for any determinate time, whether they run in the 
form of a licence, covenant, or agreement, are of themselves sufficient, 
and will in construotion of law amount to a lease for years as ofToc- 
tually as if the most proper and pertinent words had been made use 
of for that purpose ; for a lease of years being no other than a con- 
tract for the exclusive possession and profits of the land on the one 
side, and a recompense of rent or other income on tho other, — if the 
words made use of are sufficient to prove such a contract, in whatsoever 
form they are introduced, or howsoever variously applicable, — the law' 
calls in tho intent of the parties, and moulds and governs the words 
accordingly («). Where the owner in fee of premises demised them 
for a term of 999 years, and afterw'ards released to the lessee the 
reversion in fee ; and tho latter, by indenture reciting the demise, 
did ‘‘ grant, bargain, sell, assign and set over ” tho premises for the 
residue of the term of 999 years : — held, that there was a resuscitation 
of the term by virtue of these words (i). In Cottee v. Richardson^ the 
plaintiff in consideration of 530/. to be paid by A. demised to him 
premises for 55 years at the yearly rent of 84/., and subject to cove- 
nants to repair, &o. The consideration not having been paid, A. 

/ (») Doe V. Slight^ 1 Dowl. 163 ; Doe d. (y) Numerous precedents of leases, Ac. 

Morrie v. -Bod, 1 M. & W. 207. are g^ven in Appendix B., post. 

U) Doe d. Child v. Roe, 1 E. & B. 279 ; (z) Co. Lit. 46 ; 2 Blac. Com. 318. 

Cole Ejec. 120, 200. (a) Bac. Abr. tit. Leases, (K.) ; Smith 

(m) Jennings v. Major, 8 C. & F. 61 ; see L. & T. 84, 86 (2nd ed.). For dnitinction 
post, Sect. 13. between lease and licence, see ante, 115. 

(*) See post, Appendix A., Sect. 1. (6) Denn d. Wilkins v. Kemys, 9 East, 
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assigned to the plaintiff the residue of the term then unexpired, 
subject to the rents and covenants, and with a power of sale. In 
pursuance of that power the plaintiff, in consideration of 600/. “ bar- 
gained, sold, assigned, and transferred and set over” to the defendant 
the said premises, to hold “ for the residue of the term of 55 years,” 
subject to the yearly rent of 84/., and the covenants contained in the 
lease to A. ; and the defendant covenanted to pay the rent and per- 
form the covenants. The defendant having entered, it was held, that 
although tho mortgage by A. to the plaintiff operated as a merger of 
the term originally granted, yet tho assignment by the plaintiff to the 
defendant created a new lease for the residue of the unoxpired term, 
and consequently the defendant was liable on the covenants (c). 

Although no specific words are necessary to create a lease, yet there 
must be words used which show an intention to demise : therefore, 
where a lessee of tithes agreed with tho owner of lands, for certain 
collateral considerations, not to take tithes in kind from the tenants 
of the lands for twelve years, but to accept a reasonable composition 
not exceeding 3.s. per acre, it was adjudged to bo no lease (rf). 
AVhero, on the letting of land to a tenant, a memorandum was drawn 
up, the terms of which were, that he should on a future day bring a 
surety and sign the agreement, neither of which he over did ; it was 
held, that the memorandum was a mere unaccepted proposal, and did 
not operate as a lease (e). An agreement bearing even date with a 
lease, by which it was agreed that the lessor should manage the farm 
leased for the lessee ; tho lessee giving 12s. a week to tho lessor, and 
allowing liim and his family to reside and have the use of the 
dwelling-house and furniture free of rent ; ” has been held not to bo 
a lease (/). \Vhero a contract was made between A. and B., that B. 
should receive certain sums of money from A., and should build 
certain houses on A.’s land, and procure responsible tenants for the 
same at a given rate, and himself pay the rent from a certain day till 
he procured such tenants : it was held that no tenancy was created 
between A. and B. (g). 

The word dedi ” is said to be a sufficient word to make a lease for 
years (A), and even a ‘‘licence” to inhabit or enjoy (t), if it give an 
exchisice right to occupy (A), may have the same effect. The words 
“covenant, grant and agree” that A. shall have the lands for so many 
years, enure os a lease for yealrs (/) ; so the word “ covenant ” will 
make a lease, though the words “grant and agree” be omitted (m). 

(c) Cottee y. Richardaony 7 Exch. 148. (A) Co. Lit. 301 b ; Right d. Orem y. 

id) Brexcer y. Hilly 2 Anstr. 413. Tractor y 4 Burr. 2209, 

\e) Doe d. Binghmi y. Cartu righty 3 B. [i) Hall y. Seabrighty 1 Mod. 14. 

& A. 326. (A) Reg. y. Mort'iahy 32 L. J., M. C. 246. 

(/) Doe d. Hughes y. Derrgy 9 C. & P. (/) IFhitlock v. Hortotiy Cro. Jao, .01. 

494 ; Mayhew y. SultUy 4 £. & B. 347. [m) Richards v. Schjy 2 Mod. 80. 

(y) 'Taylor y. Jaeksotiy 2 G. & K. 22. 
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So a covenant “to stand seised,*’ if made by the owner, or a covenant On. V. Sw. 3. 
for quiet enjoyment (w) is a lease (o) : for a covenant together with Form of Lease, 
an entry amounts to a lease ; but a covenant merely does not vest 
the estate in the lessee, but only gives him a right to enter and 
possess it ; and therefore the estate is not vested in him till actual 
entry {p), 

A lease, however formal (not being a bargain and sale under the Itturme ter- 
Statute of Uses), creates only an intemse termini before entry [q), 


Sect. 4. — Construction of Lease, 

Before the Act of 1845 (8 & 9 Viot. c. lOG), s. 3 required all leases Whether 
for more than three years to bo by deed, questions very frequently A^emont. 
arose whetlier a particular instrument was intended to operate as an 
actual lease or merely as an agreement to grant one. The decisions 
were numerous and conflicting (r), but as the Act of 1845 has very con- 
siderably diminished their importance, it is sufficient to state hero that 
their general effect may be taken to be that the intention of the parties 
was considered, and that the courts would construe the document very 
liberally in order to effectuate that intention (s). 

A written contract not under seal made siuco the Act of 1845 for a of void 
longer term than three years, or for three years to begin from a sub- 
sequent day, or even for a less term if the rent reserved is loss tlian 
two-thirds of the full improved value of the thing demised, cannot 
operate as a lease, or create any term, it being “ void at law.” But 
it may operate as an agreement for a lease (t) and bo enforced in 
equity by a decree for a specific performance (n). An action at law 
may bo maintained upon it for not granting, or not accepting, as the 
case may be, a lease pursuant to such contract (.r) : but not an action 
for not giving possession at the time appointed for the commencement 
of such lease, because the possession bargained for is not a possession 
as tenant at will or from year to year, but a possession for a term of 
years to be created by the lease (y). Such last-mentioned action may, 
however, be supported when the contract is for a less term than three 
years (s). 


(n) Doe d. Pritchard v. Dodd, 6 B. & 
Adol. 689. 

(o) Right d. Bassett v. Thomas, 3 Burr. 
1441, 1446; 1 W. Blao. 446. 

(p) Copley 7, Bepworth, 12 Mod. 1 ; Co. 
Lit. 37. 

(q) Cole Ejcc. 459 ; Barnett v. Bari of 
Ouildford, 11 Exch. 19; Anderson T,Rad~ 
cliff, E. B. & E. 806. 

(r) See Chapman v. Bluck, 4 B. N. C. 
187 ; Chaptnan v. Tamer, 6 M. & W. 100; 
Rawson y. Rieke, 7 A. & £. 461 ; Smith 
L. & T. 86. 

(«) See Poole y. Bentley, 12 East, 168. 


(0 Boftd y. Rosli»g, 1 B. & S. 371 ; 30 
L. J., Q. B. 227 ; RolUmn v. Leon, 7 H. 
& N. 73 ; 31 L. J., Ex. 96 ; Txdvy v. UoU 
kit, 16 C. B., N. S. 298 ; 33 L. J., C. V, 
235; Bayne v. Cummings, 16 C. B., N. S. 
421 ; ovcrniling Stratton y. Pettilt, 16 C. 
B. 420. 

(w) Foi'kcr y. Taswell, 2 Be 0. A J. 659 ; 
27 L. J., Ch. 812 ; Cowen v. Phillips, 33 
Beuy. 18. 

{jt) Bond V. Rosling, 1 B. & S. 371 ; 30 
L. J., Q. B. 227. 

{g) Drury v. Macnamara, 5 E. & B. 612. 
(z) Jinks y. Edwards, 11 Exoh. 776. 
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. Even when the contract is for more than three years, if the tenant 
be allowed to enter and take possession under such contract, and pays 
any of the rent therein expressed to be reserved, a tenancy from year 
to year will be thereby created upon the terms of such contract, so 
far as they are applicable to and not inconsistent with a yearly 
tenancy (rt). Actual payment of rent is not always essential ; if 
the payment be allowed to stand over by mutual consent, that is 
sutTicient (fi) ; payment of the rent does not of itself create a tenancy 
from year to year, but is only evidence from which a jury may find 
the fact (<*). Where payment of rent unexplained would ordinarily 
imply a yearly tenancy, it is open to the payer or receiver of such 
rent to prove the circumstances under which such payment was made 
for the purpose of repelling such implication (rf). Until there has 
been a payment of rent or something equivalent to such payment, a 
distress cannot be made for the rent expressed to be reserved, no 
actual tenancy at an agreed rent having been created (^). But it is 
otherwise with respect to an agreement for a lease which contains an 
express stipulation for an intermediate tenancy at the rent and subject 
to the covenants and conditions therein mentioned until the lease 
shall be prepared (/). A yearly tenancy created by entry under the 
contract, and payment of any of the rent therein mentioned (or any- 
tliing equivalent to such payment), may be determined at the end of 
the first or any subsequent year of the tonn mentioned in the contract, 
by the usual notice to quit {g) : and at the end of the term mentioned 
in the contract the tenancy will expire without any notice to quit (/*). 
When the contract is for a lease for twenty-one years, determinable 
at the end of the first seven or fourteen years, the tenant cannot quit 
at the end of the first seven or fourteen years, without auyjmvious 
notice (/). 

It is very seldom, if ever, that any question now arises whether a con- 
tract for less than three years amounts to a lease or only to an agree- 
ment. It depends upon the intention of the parties, to be collected 
from the writing, and from collateral circumstances. If it contains 
words of present demise doth agree to let,’’ &o.), although to hold 
from a subsequent day, it will amount to a lease, notwithstanding a 
more formal lease is stipulated for, that being considered only as a 


{a) Clayton y. Blahey^ 8 T. R. 3; {2 
Smith L. C. 102 (7th cd.); Trees v. Savage^ 4 
E. & B. 36 ; Doc d. Tenningion v. Taniere, 
12 Q. B. 998, 1013 ; Lee v. Smithy 9Exch. 
662 ; Beale y. Sanders^ 3 Bin^ N. C. 860 ; 
Biehardsvn y. Gifford, 1 A. & E. 62 ; Smith 
L. & T. 80, 81 (2iid ed.). 

(b) Cox V. Be^ity 6 Bing. 186 ; ViucetU v. 
Ood8<^, 24 L. J., Gh. 122. 

(«) Jones y. Shears, 4 A. & E. 832; Em- 
lay y. Bristol and Exeter R, Co,, 7 Exoh. 
416, 420. 


(rf) Doe d. Lord y. Cj-ago, 6 C. B. 90. 

[e) Hegan v. Johnson, 2 Taunt. 148; 
Dunk y. Iftmter, 6 B. & A. 322. 

(/) Tinero y^Judson, 6 Bing. 206 ; J2o/- 
lasan y. Leoit, 7 H. & N. 73 ; 31 L. J., Ex. 
96 ; Anderson v. Midland R, Co,, 3 E. & E. 
614; 30L. J., Q. B. 94. 

(g) Doe d. Thomson y. Amey, 12 A. & E. 
476 ; Cole Ejeo. 36, 222, 444. 

(A) Tress v. Sovmo, 4 E. & B. 36. 

(t) Chapman v. Towner, 6 M. & W. 100. 
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further assurance (A). The question in such cases is, whether the Ch.v. Seo.4. 
parties intended to create a tenancy before the execution of any further 

instrument (/), An instrument containing an express proviso that it - - -- 

shall not operate as a lease but only as an agreement, will be construed A^twont— 
to be a more agreement, notwithstanding it contains words of present 
demise (w). But if it contains a clause to the following effect, viz. : Andtrson^. 

“ And it is hereby mutually agreed that these presents shall operate 
os an agreement only, and that until a lease shall bo executed, the 
rents, covenants and agreements agreed to be therein reserved and 
contained shall bo paid and observed, and the several rights and 
remedies shall be enforced, in the same manner as if the same liad 
been actually executed and the tenant enters into possession under 
such agreement, the concluding stipulation will create an actual 
tenancy at a fixed rent, for which a distress may bo made (//). So 
where an agreement for a lease, to contain certain specified covenants 
concluded thus : “ And in the meantime and until such lease shall bo 
executed, to pay the said yearly rent, and to liold the same premises, 
subject to the covenants above mentioned:” it was held that the 
latter words amounted to an actual demise (o). 

Deeds — including of course leases by deed — being the highest General Rules 
description of private written documents are tliemsclves the best structionof" 
evidence of the facts whicli they contain, the circumstances which they 
relate, and their makers’ intentions. In their construction, regard 
must be had to all their pai’ts ; and general words may be restrained 
by particular recitals [p). Where the recitals in a lease stated that a 
sum of money which was in part to be given for fixtures was part of 
the consideration for the lease, it was held, that, whether the lessee 
would or would not be estopped by it, he was not bound to execute 
such a lease (q). If a deed may operate in two ways, the one consistent 
with the intent of the parties, and the other repugnant to it, the courts 
will put such a construction on it as to give effect to the intent (r) ; 
for deeds must be construed so as to operate according to the inten- 
tion of the parties, if by law they may; and if they cannot operate in 
one form they will in another («). Where a material word appears 
to have been omitted in a lease by mistake, and other words cannot 


(k) Poole V. Bentley^ 12 East, 168 ; Pinero 
T. Judson^ 6 Bin^. 206; Anderson v. Jfirf- 
hndB. Co., 3 E. & E. 614; 30 L. J., Q. 
B. 94. - 

ifl Smith L. & T. 85. 

(w) Perring v. Brook, I Moo. & R. 610; 
7 0. & P. 360. 

(n) Anderson v. Midland R. Co., 3 E. & 
E. 614 ; 30 L. J., Q. B. 94. 

(o) Pinero ▼. Jndson, C Bing. 206 ; Rol~ 
lason T. Leon, 7 H. & N. 73; 31 L. J., Ei. 
96. Compare these oases with Holland v. 
Kensingt/on Ytstrg, L. K., 2 C. P. 665; 36 


L. J., M. C. 105.. 

(p) PagUr v. Homersham, 4 M. & S. 
423; Simons y. Johnson, 3 B. & Adol. 176; 
Bain t. Cooper, 9 M. & W. 701 ; Major 
Y. Salisbury, 2D. & L. 763, 768 ; l)oe d. 
White V. Osborne, 4 Jiir., 0. S. 911, 0. P. 

(y) Vonhollen v. Knowks, 12 M. & AV. 
602. 

(r) Solly Y. Forbes, 4 Moo. 448 ; Hotham 
V. East India Co., 1 T. R. 638. 

(«) GoodtitU d. Edwards y. Bailey, Cowp. 
600; Shop. Touch. 81 (sec. 13). 
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4. have their proper effect unless it be introduced, such lease must be 
construed as if that word were inserted, although the particular pas- 
- sage where it ought to stand conveys a suiBSciently distinct meaning 
without it {t). An instrument of demise was produced in evidence, 
by which the plaintiff agreed to let for the term of one year fully to 
be complete and ended ; most of the subsequent stipulations in the 
lease were wholly inapplicable to a tenancy determinable by a notice 
to quit ; the document appeared on the face of it to have originally 
contained words creating a tenancy from year to year, which were 
struck out, and the above words as to the term only remained ; it was 
held, that the words struck out might bo looked at to show what the 
intention of the parties was ; that the tenancy was for a single year 
only; and that the terms inapplicable to such a tenancy must be 
considered as expunged, or as only applicable in case the tenancy 
should continue (««). Greneral words at the end of a particular speci- 
fication will not pass any property of a different natm’e from that 
pjirticularly mentioned (.r). 

The general rule with regard to the admission of parol evidence to 
explain the moaning, or to add to, vary or alter, the express terms of 
a deed, is, that it shall not bo admitted (y). Thus where property 
has been convoyed by deed, parol evidence of an agreement to appor- 
tion the rent of the current quarter, contrary to the terms of the 
deed, is inadmissible (s). So parol evidence is inadmissible to show 
that a particular close was intended to bo included in or to be ex- 
cluded from the deed {a). The exceptions to such rule are — 1, where, 
although the deed is clearly enough expressed, some ambiguity arises 
from extrinsic circumstances ; 2, where the language of a charter or 
deed has become obscure, and the constniction doubtful from anti- 
quity ; 3, where the grant appears uncertain, owing to a want of 
acquaintance with the grantor’s estate ; 4, where it is important to 
show a different consideration consistent with but not repugnant to 
that stated in the deed itself ; 5, where it becomes necessary to show 
a different time of delivery from that at which the deed purports to 
have been made ; 6, where it is sought to prove a customary right not 
expressed in the deed, but which is not inconsistent with any of its 
stipulations ; 7, where fraud or illegality in the formation of the deed 
is relied on to avoid it. If a clause in a deed be so ambiguously or 
defectively expressed, that a court of justice cannot, even by refer- 


(<) Wright T. Dickson^ 1 Dow, 114, 147. 
(u) Strickland v. Maxwell, 2 C. & M. 
63D. 

(;r) Anon., Loftt, 398 ; Sandiman y. 
Breach, 7 B. & G. 96 ; Hare ▼. Horton, 5 
B. & Adol. 715 ; Reg, y, NeeiU, 8 Q. B. 
452, 463; East London W. W, Co, y. 
Trustees of Mile End Old Town, 17 Q. B. 


512 ; London y, Stanbridge, 2 H. & N. 51. 
(y) Ev. 17 (13th ed.). 
h) Flinn y, Calow, 1 M. « Q. 689. 

(a) Meres y, Amell, 3 Wils. 275 ; Hope 
y, Atkins, 1 Price, 143 ; Doe d. Hortm y, 
Webster, 12 A. & E. 442; Barton y, Hawes, 
10 G. B. 261. And see Minton y, Qeiger, 
28 L. T. 449. 
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enoe to the context, oolleot the meaning of the parties, it will he void Cn. v. Sbo. 4 . 
on account of uncertainty (6). But this is the lost rule of construe- «/ 

tion ever resorted to. — ^ ^ — 

Where a party granted a manor by a particular name, and ho had Cases illustm- 
two manors of that name, parol evidence was admitted to show which tionoujpS 

of them he meant; and where there was a demise of premises in Ambiguity. 

Westminster, late in the occupation of A., particularly describing 
them, part of which was a yard, parol evidence was received to show 
that a cellar situated under that yard, but which was then in the 
occupation of B., another tenant of the lessor, was not intended to 
pass (c). Evidence of usage was received to show tliat a room which 
had not been occupied with a certain messuage did not pass under a 
demise of that messuage, together with all the rooms, chambers and 
appurtenances thereunto belonging (d ). Where a lease grants a right 
of way, evidence may be received of the state of the promises at the 
time of granting the lease, and then the judge will put a construction 
on tho lease as to tho line along which the way granted runs ; but if 
it is uncertain on tho words which of two ways is intended, parol 
evidence may be given to show which the grantor meant (6‘). 

Whore an expression used in a written instrument has technical Kxprossionof 
meaning, parol evidence is admissible to show that it has been used jj^aning. 
in that sense, and not in its ordinary meaning in common parlance, 
although that may be perfectly clear and unambiguous in itself; there- 
fore, where a lessee of a coal mine covenanted to get tho whole of tho 
coals “not deeper than or below the heel of tho bottom of tho mine at 
a particular point, it was held, that parol evidence of tho understanding 
amongst miners was admissible to show that tho word “ level ’’ had a 
particular technical meaning different from its ordinary signification 
of “ horizontal line.’^ It might bo questionable whether a previous 
agreement between the parties for a lease of the same mine, and for 
which the lease in question was substituted, was also admissible in 
evidence for the same purpose (/). Again, where in a lease of a 
rabbit warren, &o., the lessee covenanted that on the expiration of the 
term he would leave on the warren 10,000 rabbits, the lessor paying for 
them 80/. per thousand, it was held, that parol evidence was admissible 
to show that, by the custom of tho country where tho lease was made, tho 
word “thousand,” as it applied to rabbits, denoted twelve hundred ((/). 

Where the lessee of a coal mine covenanted to pay a certain share of 
all such sums of money as the coals should sell for at tho pit’s mouth, 
evidence of the lessee’s having accounted with the lessor, and paid him 

{h) AnoM.f 1 Mod. 180; Doe d. JFynd- (e) Othome v. Wise^ 7 0. & P. 7G1. 
ham V. CareiPy 2 Q. B. 317. (/) Clayton v. Oregeony 6 A. & 302 ; 

(c) Doe d. Freeland y. Burty 1 T. R. 701 ; 4 N. & M. C02 ; 6 Id. 694 ; Shore y. Wxlsony 

Baddock v. Fradleyy 1 0. A J. 90. 9 Cl. & F. 365. 

(4) Kerelake y. WhitOy 2 Stark. 608. {g) Smith v. Wileony 3 B. & Adol. 728. 
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the share of the money produced by the sale of coals elsewhere, was 
not considered admissible to explain the intention of the parties (A). 
Where a lessee made an agreement for a lease, and the under-lessee 
contracted to erect a shop-front to the house; in ejeo^ment for a 
forfeiture for not erecting the shop-front, it was held, that the original 
lease by which a penalty was imposed, if the lessee allowed a trade to 
be carried on upon the premises, was not admissible in evidence for 
the defendant to explain the meaning of the words “shop-front’’ in 
the agreement (i). Since the passing of the 24 Geo. 2, c. 23, for 
altering the stylo, a lease of lands by deed, to hold from the feast of 
St Michael^ must, unless there be a custom to the contrary, as in 
Kent (A), be taken to mean New Michaelmas^ and cannot be shown by 
extrinsic evidence to refer to a holding from Old Michaelmas^ unless 
there bo such custom, or a reference in the lease to a prior holding 
from 01(1 Michaelmas (/). But this rule has been held to relate 
only to leases by deed ; for in a lease by parol made to commence 
at Lady-Day, evidence is admissible to prove that by the custom 
of the country Old Ijady-Day was intended (w). If there bo any . 
ambiguity or contradiction in expressing the time of the commence- 
ment of a lease, the lease is construed beneficially for the lessee, 
on the principle that every man’s grant shall be taken most strongly, 
against himself (a). 

Where a man granted an estate for life, without saying whether it 
was for his own life or for that of the grantee, parol evidence was 
received to show what interest he had in the estate : for if ho was 
tenant in fee, it was considered that the grantee should take an estate 
for his own life ; but that if the grantor himself was a tenant for life 
only, the grantee would take an estate for the grantor’s life only (o). 
The express terms of a lease cannot be controlled by the custom of 
the country ; but if the lease bo entirely silent as to the time of 
quitting, evidence of the custom of the country may be given to fix 
the time (jw). Although no right to an away-going crop is reserved 
in a lease, if there are no covenants which either in express terms or 
by implication of law exclude such right, the lessee may produce 
parol evidence to show that he is entitled to such away-going crop by 


I A) Clifton V. WalmsUy^ 5 T. R. 664 ; 
Oerrard v. Clifton^ 7 T. R. 676 ; 1 B. & 
P. 624. 

(t) Doe d. Nash v. Birchs 1 3f. &W. 
402. 

[k) Burley d. Mayor, ^e. of Canterbury t. 
Wood, 1 Esp. 108. 

(n Doe d. Spicer v. Lee, 11 East, 312 j 
Doe d. Mall v. Benson, 4 B. & A. 688; 
Denn d. Deters v. Mophinson, 3 D. & B. 
607 ; Smith v. Walton, 8 Bing. 236. 


(m) Doe d. Mall ▼. Benson, 4 B. & A. 
688 ; FurUy d. Mayor, ^c, of Canterbury v. 
Wood, supra ; Denn d. Deters v. Mophinson, 
supra. 

(n) Anon., Dyer, 261 b. pi. 28 ; Lilley 
T. Whitney, Dyer, 272 a; SeamerCs case, 
Godb. 166 ; Doe d. Davies v. Williams, 1 
H. Blao. 26 ; Shop. Touch. 88, i. 6. 

(o) Smith y. J)oe d. Bari of Jersey, 2 
Brod. & B. 661 ; 3 Moo. 339; 7 Price, 281 ; 
3 BUgh, 290. 

(p) Webb y. Dlummer, 2 B. 6; A. 746. 



Sect. 5. — Description of Demised Premises. 


129 


the custom of tho country (q). So evidence of custom for an away- Cu. V. Skc.4. 
going tenant to provide work and labour, tillage and sowing, and all of 

materials for the same in his away-going year, tho landlord making — 

him a reasonable compensation, has been received, although there 
was an express written agreement between tho parties, when that 
agreement was not incomistonf with such custom (r). 


Sect. 6. — Description of the Demised Premises, 

A lease by deed usually consists of tho following parts; viz. 1. What Parts of a 
is usually called the Premises, which contain a statement of tho date ; 
the names, addresses and additions of tho parties; tho recitals (if 
any) ; the operative words ; tho description of tho parcels demised 
and the appurtenances ; also any exce 2 )tious or reservations thereout ; 

2. The Habendum, or that part which fixes tho duration of the term : 

3. Tho Reddendum, or reservation of rent: 4. Tho covenants: 5. A 
proviso or condition for re-entry for nonpayment of rent or non- 
observancG of covenants ; or, for tho determination of tho term by 
notice before tho expiration thereof ; e,(j. at tho end of tho first seven 
or fourteen years. 

The Premises in a lease are all tho parts which precede the hahen^ Tho PremiHos. 
dum, Tho office of this part of the lease is rightly to name and 
describe the lessor and lessee ; to state the consideration (,s*), to sot 
forth with certainty tho thing demised, either by express words, or 
by that which by reference may be reduced to a certainty ; and to 
state tho exceptions or things reserved, if any. 

AVith respect to tho proper mode of describing the property to bo Description of 
demised, it may bo remarked, “ that coi’poreal hereditaments consist 
wholly of substantial and permanent objects ; all which may bo com- 
prehended under the general denomination of land only ; for land 
comprehends, in its legal signification, any ground, soil or earth what- 
soever ; so the word ‘ land ' includes, not only the face of the earth, 
but everything under it or over it ; and therefore if a man grant all 
his lands, he grants thereby all his mines of metal and other fossils, 
his woods, his waters and his houses, as well as his fields and 
meadows : not but that the particular names of tho things are equally 
sufiiciont to pass them, except in tho instance of water, by a grant of 
which nothing passes but a right of fishing ; and to recover tho land 

(q) Caldecott r. Smythiea, 7 C. & P. Mtmeeijy, Dennii*, 1 TI. & N. 216; 7/o/^^ 

808 ; Wiggle»worth v. Dallison^ 1 Dong’. iffy v. Pujott, 7 Bing’. 465. 

201; 1 Smith’s Jj. C. 698 (7tlicd.); Wilkins (r) Hemor v. Arnujtayey llolty 107 ; IIul~ 

V, Wood, 17 L. J., Q. B. 319; llutton v. ton v. Warren, 1 M. & W. 466, 476. 

Warren, 1 M. & W. 466 ; Faviell v. Gas- («) Tho premium or fiue, if any, is 
ktoin, 7 Exch. 273; 21 L. J., Ex. 85; generally exprosawl in words at length. 

n.T. K 
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Chap. V.— The LeasS. 


Cn.V. Seo. 6. at tlio bottom of which, it must be called so many ‘acres of land 
water.’ But the capital distinction is this, that by the 
jPrmim, namo of a castle, messuage, toft, croft or the like, nothing else will 
pass, except what falls with the utmost propriety under the term 
made use of (though, indeed, by the name of a castle one or more 
manors may be convoyed ; and e converso, by the name of the manor 
a castle may pass) ; but by the name of land, which is nomon gene- 
ralissimum, everything terrestrial will pass” (?(). The expressions 
“ arable land, meadow or pasture land,” are specific descriptions of 
land and are confined to land of that particular species; and in 
general, where meadow or pasture land is named, it must be under- 
stood of ancient meadow or pasture (r). The words “more or less” 
must be confined to a reasonable quantity (y). 

Whore tho If the thing described bo suificiently ascertained, it is sufficient, 
though all the particulars are not true; as if a man demise his 
Part. meadows in B. and I)., containing ten acres, whereas they contain 

twenty acres, all the meadows pass (z). Whatever constitutes tho 
essence of the thing granted, or is parcel of it, will pass with it, 
although it be accidentally severed at the time of the lease; therefore, 
by the lease of a mill, the millstone passes, though severed at tho 
time ; so by the lease of a house, the doors, window sashes, locks, 
keys, &o. pass as parcel of it, although by accident they may not bo 
in their proper places when tho lease is made. A man may demise 
his farm, which may comprehend a messuage and much land, meadow, 
pasture, wood, &c. thereunto belonging, or therewith used ; for tho 
word “ farm ” properly signifies a capital or principal messuage, and 
a quantity of land thereunto appertaining {a). So by tho name of a 
messuage, ho may pass a house, a curtilage, a garden, an orchard, 
a dove-house, a shop or a mill, as parcel of the same (b ) ; so the word 
“house” includes everything that would ordinarily pass by that 
name (c), tho like of a cottage, a toft, a chamber, a collar, &c. (rf). 
Under a lease of all that part of the park called B. situate and being 
in the county of 0., and now in the occupation of S., lying within 
certain specified abuttals, with all houses, &c. belonging thereto, and 
which are now in the occupation of S,, a house on a port which is 
within the abuttals, but not in tho occupation of S., will pa8s(c). 

(») 2 Blac. Com. 18. London and Crystal Falaee J2. Co.^ 27 Beay. 

(x) Tresham y. Lamb^ 2 Brownl. 46; 242; 28 L. J., Gh. 767. 

Gunning y. Gimningy 2 Show. 8. (c) Grosvenor y. Hampstead Junction JZ. 

(y) Fay y. Fynn^ Owen, 133 ; 1 Esp. Oo., 1 Be Gex & J. 446 ; 26 L. J., Ch. 

229 ; Cross v. Elgin, 2 B. & Adol. 106. 731 ; llmson y. South Western JZ. Co., 8 

(z) Com. Dig/ tit. Fait (E. 4). W. R. 467 ; Steele y. Midland JZ. Co,, L. 

(b) Shop. Touch. 93; J,ord Portman y. R., 1 Ch. Ap. 276. 

Mill, 3 Jut. 366, L. C. ; Goodtitk y. Paul, {d) Shop. Toudi. 94. 

2 Burr. 1089 ; Goodtitk v. Southern, 1 M. (e) Doe ^d. Smith y. Oallouay, 6 B. & 
& S. 298. Ad. 43; oompure this with Jfariyr v. Law^ 

{b) Shep. Touch. Doe d, Kortm v, rcnce, 2 Be Gex, J. & S. 261. 

Webster, 12 A. & E. 442 ; Ook y. West 
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By a lease of all that part of the townland of B., containing 009 acres, Cn. V. Sr.o. 6. 

arable, meadow and pasture, bounded by certain boundai'ies, it was 

held that 400 acres of bog and land reclaimed from bog within the Premma, 

boundaries, also passed (/), If garden ground be let for years, and 

the lessee demise part of the term to an under-tenant, who builds on 

it, by a grant of the garden ground, the buildings thereon will pass(</). 

It would appear that a lease of “the issues and profits” of land would 
pass the land itself ; for to have the issues and profits is the same 
thing as to have the land itself {h) ; and it lias been held, that if a 
grant be made of a boilory of salt, tlio land passes, for that is llie 
whole profit («). If in a lease the demised land bo mentioned and 
described as meadow land, no other evidence is necessary to prove 
that it was meadow land at the commencement of tlio term (/.). By 
the grant of a forest, park, chase or warren in the soil of the grantor, 
the soil as well as the privilege passes ; but it is otherwise if the soil 
bo another’s (/) : and a sheep walk or a foldeourse may include the 
soil by the custom of the country (/;/). 

In a parish settlement case, it was held that tlie lease of a fisluiiy Fishory. 
of a pond, witli the spear sedge and tlio flags and ruslies growing in 
and about the same, passed the soil in). If a b^asc of a ferry describes Ferry, 
it as a ferry both wnys across a river, whereas it is but one way only, yet 
it will pass (a). In tno recent Irish case of Bicycr v. llkh (;>), the lease 
described the lands demised as ‘‘ bounded on the west by the river 
Shannon,” and as containing 31 J acres or thereabouts : it was held 
that half the soil of the bed of the river passed under these words, 
although a map annexed to the lease showed no boundary citlior on 
the bank or the middle of tlie river. AVhero an annual sum was Way. 
payable as tenants’ damages, besides a way-leave rent for a coal rail- 
way passing through a farm, it was left to the jury to say whether 
the land covered by the railway passed by the agreement of letting 
to the tenant, because if it did the tenant, and not the landlord, was 
entitled to the sum payable as tenants’ damages (y). A demise of a 
house and garden described the premises by boundaries which strictly 
would include a portion of a piece of ground at the back and adjoin- 
ing the garden, which was laid out as a common walk for a row of 
houses; it was held, that this portion of the common walk was 
included in the premises demised, though by the lease a right was 
granted to the lessee of the use of the whole of the common 
walk (r). 

(/) V. 12 Cl. & Fin. 161. {m) Huddlcstom v. Woodroge^ 2 Holl. 

(y) Burton v. Broum^ Cro. Jao. 648. R, 61. 

(A) Parker v. Plumber, Cro. Eliz. 190. («) Hex v. Old Alresford, 1 T. R. 368. 

(t) Co. Lit. 4 b. (o) Pm v. Curcll, 6 M. & W. 234. 

(A) Bxreh v. Stephenson, 3 Taunt. 469 ; Ip) Ir. R., 6 C. L. 144, Exch. 

Shipwith V. Oreen, 1 Stra. 610. w) Wilam v. Anderson, 1 C. & K. 644. 

(?) CromxcelVs case, Dyer, 169 b. (»•) Curling v. Milla, 6 M. & Q. 173. 

k2 
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Cn\p. Y.— The Lease. 


Ch. V. Sec. 6. 
Detcription of 
Demised 
Premises. 


Effect of the 
Word “Ap- 
purtenances.” 


Tho demise of a house “with the appurtenances” will pass the 
house, with the orchards, yards and curtilage and gardens, hut not 
the land ; especially if it be at a distance, though occupied with the 
house ; so tho demise of a house “ and the appurtenances ” will not 
pass an adjoining building not accounted parcel of the house, although 
held with it for thirty years (.v). So a demise of premises in West- 
minster, late in the occupation of A. (particularly describing them), 
port of which was a yard, was held not to pass a cellar situate under 
that yard, which was then occupied by B., another tenant of the 
lessor ; for though prima facie the property in the cellar would pass 
by the demise, yet that might bo regulated and explained by circum- 
stances {f). Under a demise of a messuage, with all rooms and 
chambers, and the appurtenances thereto belonging, is to be under- 
stood all that is occupied together as an entire messuage at one and 
the same time ; therefore, such a demise will not comprehend a room 
which had once formed part of the messuage, but which had been 
separated from it by means of a wooden partition, and had not been 
occupied with it for many years previously to the demise So a 
stable will not pass under the renewed lease of a messuage with tho 
appurtenances, which was not originally demised therewith and 
actually forms no part thereof {x), Grenerally speaking, land will not 
pass as appurtenant to a house, but it may sometimes do so, to effec- 
tuate the obvious intention of tho parties (y). Land cannot bo ap- 
purtenant to a messuage in the proper sense of the word ; nor can one 
species of land be appurtenant to another, because the terra is only 
properly applied to tho annexation of incorporeal to corporeal here- 
ditaments, in those cases in which the law permits such an union ; 
but land may bo appurtenant to a messuage in common parlance, as 
being usually occupied with it (c). Whether the thing claimed os 
appui-tenant be parcel or not must be gathered from evidence : thus 
where there is a conveyance in general terms of all that acre called 
Blockacre, everything which belongs to Blackacro passes with it; 
but whether parcel or not of tho tiling demised is always matter of 
evidence (a). Under a lease of promises, “ together with all ways 
appertaining, or with any parts thereof used or enjoyed,” a right 
of way was held to pass, although not expressly mentioned, upon 
proof that it was used with ^he premises at the time the lease was 

(«) Bryan y. Wetherhead, Cro. Car. 17. Walker v. Walker, 3 Boa. & P. 376 ; Buck 

(4 Doe d. 'Freeknd v. Burt, 1 T. R. 701 ; d. Whalley v. Nurton, 1 Bos. & P. 63 ; 

Press V. Parker, 2 Bing. 466. cited 6 C. B., N. S. 463. There are oases 

(m) Kerslake v. White, 2 Stark. 608. "both ways, per V. Williams, J., 7 C. B. 

(r) Maitland v. Mackinnin, 1 H. & 0. 714. 

607; 32 L. J., Ex. 49. (r] Wilmore v. Cain, Cro. Eliz. 918; 

(y) Hill V. Orange, Dyer, 130 b; Plow. Anon., Moor. 221 ; Cro. Eliz. 16. 

170, 8. C. ; Baadeley v. Brook, Cro. Jac. (a) Colo Ejec. 240. 

189 ; Ueam y. Allen, Cro. Car. 67 ; Boe d. 
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granted (6) ; but where an under-lease described tlie road demised Cu. V. Skc. 6. 
and the ways granted by the words “ all ways 1 hereunto appertain- 
ing,” it was held that a right of way over the original lessor’s soil rmnisea 

would not pass by these words (c). A grant of a eloso, “ together with ' 
all ways, easements, and appurtenances thereto ai)pcrtaining, and witli 
the some now or heretofore used, occupied or enjoyed,” will not pass 
a right of way over an adjoining close used by the grantor as owner 
of both closes, no such way having existed before the unity of posses- 
sion became vested in him (rf). Generally speaking, a right of way 
cannot pass under the word “ appurtenances” (r). But a 'way of 
necessity may so pass (/). There is a distinction between easements 
which are in their nature continuous and apparent, such as drains, &o., 
and other easements, such as ordinary rights of 'v\^ay, or the right to 
use a pump in adjoining land — the former pass by a devise or con- 
veyance of the messuage without any general words ; but the others 
must be created by an express grant (//). According to the current 
of tho most recent decisions it would seem tliat notliing will pass 
under tho word “ appurtenances” which would not equally pass by 
a conveyance of tho principal subject-matter, without tho word 
“ appurtenances” (//). 


Sect. 6. — Term granted. 

(a) The Habendum. 

The habendum is that part of tho lease wliich begins with “ to have 
and to hold,” and properly succeeds the premises : its office is to limit the Tla- 

Avith certainty tho estate : it may also abridge or alter the generality ^ 

of the premises (/) ; in short, it fixes tho quality and quantity of tho 
estate, and ascertains tho meaning of the premises, but cannot con- 
tradict or destroy them {k). Its operation os a grant is merely pro- 


(h) Kooyatra v. Lucas^ 5 D. & A. 830 ; 
James V. lUaut (inEiTor), 4 A. & E. 749 ; 
ante, Cli. III., Sect. 5. 

(c) Harding v. IViUou^ 2 B. & C. 96. 

(rf) Thomson v. Watcrlow, L. K., 6 Eq. 
36 ; 37 L. J., Ch. 496 ; Langley v. Ham~ 
mond, L. B,., 3 Ex. 161, 169; ante, 
Ch. III., Sect. 6. 

(c) Worthington v. Gimson^ 2 E. & £. 
618; 29 L. J., Q. B. 116; CUments v. 
Lambert y 1 Taunt. 206 ; Tlant v. James ^ 
6 B. & AJol. 791 ; 4 A. & E. 749, 761 ; 
Ackroyd v. Smithy 9 C. B. 689 ; 10 C. B. 
164; Dodd v. liurchell, 1 H. & C. 113, 
121 ; 31 L. J., Ex. 364 ; Thomson v. JVater- 
low, L. R., 6 Eq. 36 ; 37 L. J., Cli. 406 ; 
Langley v. Hammond, L. R., 3 Exch. 161, 
169. 

(/) IHnnington v. Galland, 9 Exch. 1 ; 
22 L. J., Ex. 348 ; Fheysey v. Vicary, 16 


M. & W. 484 ; llinchclijfe v. Karl of Kin* 
noul, 5 Bing. N. 0. 1 ; Davies v. iScar, L. 
R., 7 Eq, 427. 

iy) Dyer v. Carter, 1 H. & N. 916 ; 
Worthington v. Ginison, 2 E. & E. 618 ; 
29 L. J., Q. B. 116, 120; Dearson v. 
Spencer, 1 B. & S. 671, 683 ; 3 B. & S. 
761 ; S. C., Doldin v. Dastard, 4 B. & S. 
268, 263 ; 32 L. J., Q. B. 372; S. C. (in 
error), L. R., 1 Q. B. 156 ; 7 B. & S. 
130 ; 35 L. J., Q. B. 92. 

(A) Cafloy 8upra ; and see Shep. Touch. 
89; 6M. &:W. 189. 

(f) Shop. Touch. 75 ; Com. Dig. tit. Fait 
(E. 9) ; 2 Brest. Coiiv. 439, 442. 

(k) riowdcn, 153; Cocking y. Heath* 
cole, LoRt, 190 ; Doe d. Timmis v. Steele, 
4 Q. B. 663 ; Dird v. Daker, 1 E. & E. 12 ; 
28 L. J., Q. B. 7; Smith L. & T. 104 
(2nd cd.). 
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Chap. V. — ^Thb Lease. 


Ch. V. Sbo. 6. 
Term granted 
{Ilabmdum), 


Discrepancy 
between Ha- 
bendum and 
Reddendum. 

jBurchell v. 
Clark, 


Leases for 
Lives. 


spective from the time of the execution of the lease : the term is then 
first created (/) : hut the duration of it is to be computed from the 
day in that behalf mentioned in the habendum (m). By indenture 
dated and made on 19th July, 1851, A. demised to B., to hold from 
26th December, 1849, for the term of fourteen years thence next en- 
suing, determinable as therein mentioned ; provided, that either party 
might determine the demise at the expiration of the first seven years 
thereof by six months’ notice : held that the seven years were to be 
reckoned from the 25th December, 1849, and that the lease might 
be determined on 25th December, 1856 (;«). The word “term” in 
a covenant in a lease may signify either the time or the estate 
granted (n). Wliere a lease was made on the 10th of October, 
habendum from the 20th day of November (not saying in what year) 
for five years, the court hold that the lease was void for uncertainty (o). 
But where a lease was made for years, to begin at the feast of our 
Lady Mary (without expressing what feast, whether of the Annuncia- 
tion, Purification, &c.), the court held the lease to bo good, and that 
the lessee by his entry might determine at which of the said feasts 
the term should begin ( ji). A lease to one for life, habendum to his 
three sons successively, but omitting to mention the sons in the pre- 
mises of the deed, was hold to bo for the life of the father only, and 
that the sons should not take in possession, or by way of remainder : 
for it being limited to the father for his life, that was a greater estate 
than for the lives of others; and the three sons were named as persons 
to have an estate, and not to make a limitation of an estate (y). 

Tlie ordinary rule is, that where there is a discrepancy between the 
habendum and the reddendum, the habendum must prevail (r) ; but 
this rule does not apply where on the face of the lease the habendum 
is wrong («). 


(b) Terim for Life, 

An estate for life may be created by deed, either by express limita- 
tion or by a grant in general terms. Thus a grant by A. to B. of the 
manor of Dale gives to B. an estate for his life (/). This, however, 
would be otherwise if a contrary intention could be collected from the 
terms of the deed {u). Whore A. demises to B. for the term of hk 


(l) Jeme V. Tmhineon, 1 H. & N. 196, 
200 ; Shaw v. Kag, 1 Exch. 412 ; Zetvis v. 
miliard, 1 Sid. 374 ; IVyburd v. Tuek, 1 
B. & P. 404; Dinsdale v. Islcsj 3 Kcb. 
207; 2Lov. 88. 

(tn) Jiird v. BakeTf IE. & E. 12 ; 28 
L. J., Q. B. 7. 

(m) Svans v. Vaughan^ 4 B. & 0. 261 ; 
Wright d. Plowden v. Cartwright ^ 1 Burr. 
282 ; 1 Ld. Ken. 629 ; Grcc^i v. Edwardefirx), 
Eliz. 210; Cottce v. Itickardson^ 7 Exch. 


151 ; 2 Blao. Com. 143 ; Shop. Touch. 267. 
fo) Anon., 1 Mod. 180. 
lp)Afton., 1 Leon. 227. 

(q) Windsmore v. Hubbard, Cro. Eliz. 
67. 

S Shep. Touch. 62. 

Burchell v. Clark, L. R., 2 C. P! D. 
88; and BOO ante, 120. 

(0 Go. Lit. 42 a, 183 a. 

(fi) Doe d. Pritchard v. Jhdd, 6 B. & 
Ad. 689 ; Co. Lit. 42 a. 
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Sect. 6.— Term granted (Habendum). 

natural life, the demise is prim& facie for the life of B. ; but where A. Ch. V. Seas, 
demised to B., his executors and administrators, for the term of 1m granted 

natural life, and the lease contained a covenant by A. for the quiet * 

enjoyment of the premises by B., his executors, &o. during the 
natural life of A., it was held that the word “his” in the demising 
clause must be referred to A., the grantor, and not to B., though his 
name was the lost antecedent (.r). Where a person demised land for 
the lives of two persons named, and the life of a grand-daughter of a 
third person, who then was not born ; it was held that the lease was 
good for the lives of the two persons named only (//), 

Estates for life granted absolutely will, generally speaking, endure Absolute or 
as long as the life for which they are granted (z) : but there arc some 
estates for life which may determine upon future contingencies, before 
tlie life for which they arc granted expires : as where a lease is to a 
man quamdiu sc bene gesserit ; to a woman durante viduitate or dum 
sola ; to husband and wife during coverture ; to A., as long as ho 
inhabits or pays such rent, or till he bo preferred to such a benefice, 
or till out of the profits lie has paid 100/. or other sum : — in these and 
the like cases, the duration of the estate depends merely upon tlio 
condition ((?). But the estate is as perfect an estate for life until the 
event take place, as if it had been granted absolutely. A lease for 
years, if the lessee so long live, with a remainder to another for the 
residue of the teiTn, must bo construed to give the remainder-man a 
power to enjoy during all the residue of the years to come {b). 

At common law a lease for life caimot be made to begin at a day to Commonco- 
come, for an estate of freehold cannot commence in futuro (c) ; there- 
fore, if a lease be made to hold to the lessee for life from Michaelmas Lives, 
next, or after the death of the lessor, or after the death of J. S., such 
lease would not be good at common law. “ From ” may, however, 
mean either inclusive or exclusive, according to tlio subjcct-mattor (^/). 

A lease for lives, to begin, from the day of the date thereof, is good 
and will not bo said to convey a freehold to commence in futuro (c) : 

BO a lease to hold to the lessee for his life, which term shall begin after 
the determination of a previous term for three lives, is good (/). But, 
although the above rule prevails at common law as to leases in futuro, 
a very different rule of law prevails in cases of limitations taking effect 
under the Statute of Uses, or as devises or trusts (y). And now, by 

(x) Doe d. Pritchard v. Doddy supra. (d) liigh v. Bake of LceiUy Cowp. 714, 

(y) Doe d. Pemberton v. Bdwards* 1 M. 720 ; Ackland v. Lullcyy 9 A. & E. 879. 

& W. 663. [e) Freeman d. Vernon v. IVvity 2 Wils. 

(z) 2 Blao. Com. 121. 165. 

(«) Co. Lift. 42 a. (/) Underhay v. Vnderhayy Cro. Eliz. 

(6) WHght d. Plowden v. Carticrighty 1 296. 

Burr. 282 ; 1 Ld. Ken. 629 : Shep. T\juch. (y) Fivis v. IVatmiy 6 M. & W. 2.35 ; 

272. Gilbertmi v. lllchardsy 1 IT. & N. 277 ; 5 

(r) Shep. Touch. 272 : 2 Blac. Com. 14 i, Id. 463. 

314. 
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Chap. V. — ^The Lease, 


Cn. V. Sec. 6. 
Term granted 
(Habendum), 


How far Sub- 
Bistcnco of 
Lease for 
lives war- 
ranted. 

Coatee V. 
Collins. 


Certainty in 
Gommcnco- 
ment. 


8 & 9 Viet. 0 . 106, s. 2, “ all corporeal tenements and hereditaments 
shall, as regards the conveyance of the immediate freehold thereof, he 
deemed to lie in grant as well as in livery.’’ 

It was held by a Court of Appeal, in Coates v. Collins (A), that a 
covenant in a lease for lives, that the lease is good for the lives for 
which it is granted, does not warrant the subsistence of the lives. 
Therefore, where the defendant assigned a lease for the lives of 
W., J. and II., and the survivors and survivor of them, and 
covenanted that the lease was “ a good and valid lease ” for sueh 
lives, and was ‘‘ not forfeited, surrendered or become void or voidable,” 
and J. had died before the making of the assignment, the plaintiff 
failed to recover as for a breach of covenant. 


(c) Commencement of Terms for Years. 

As a lease for years is a mere chattel, it may be made to commence 
cither presently or at a future period, at a date to come, as at Michael- 
mas next, or at three or ten years after, or after the death of the 
lessor, or of J. S. (/). A lease to commence upon the expiration of a 
previous lease conveys only an interesso termini until the expiration 
of the previous lease, and does not amount to an assignment of the 
reversion expectant on such lease (A). After the day appointed for 
the commencement of the terra, an interesse termini is sufficient to 
support an entry or ejectment {1). All leases for years, whether they 
begin in prrasenti or in futuro, must be certain; that is, they must have 
a certain beginning and a certain ending, and so the continuance of 
the term must bo certain ; otherwise they arc not good (wi). Unless 
the time of the commencement of the lease bo stated it cannot be 
knoAvn when the rent is to become diie or when the landlord is entitled 
to distrain for it. But, though the commencement of a term must be 
fixed with certainty, it will bo sufficient if it be so fixed when the lease 
is to take effect in interest or possession ; for until that time it may 
depend upon an uncertainty, viz., either a possible contingency, which 
is to precede the interest or possession, or upon a limitation or condition 
subsequent ; but where it is to be reduced to a certainty upon a prece- 
dent contingency, such contingency must happen in the lives of the 
parties (w). 

(A) L. R., 7 Q. B. 144 ; 41 L. J., Q. B. 614 ; Lock v. Fui'ze, 19 C. B., N. S. 96, 
90; 20 L. T. 134. Lush, J., dissented 103, 106; L. R., 1 C. P. 441; 34 L. J., 
in tho court below. Tho Exchequer C. P. 201 ; 35 Id. 141. 

ChamW was unanimous, both on prin- (Q Colo Ejoc. 72, 287, 459. 

ciple and on the authority of Jlaskct v. (w) 2Blac. Com. 144; Shep. Touch. 267, 

Scot^ Roll. Abr. vol. ii. p. 249. 272. 

(•) Shep. Touch. 273. (n) Shop. Touch. 272, 273 ; Doe d. Hall 

(k) Smith V. Lag^ 2 M. & W. 684 ; v. Richardson^ 3 T. R. 462. 

Blatch/ordf app., Cofe, resp., 6 C. B., N. S. 
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Sect. 6.— Term granted (Commencement). 

A lease to oommenoe after the determination of a prior lease begins Ch. V. Seo. 6. 
at onoo, if the previous lease he void at law : so a lease intended to 
commence in future, which misrecites the prior lease on which it ' tnmt). 
depends in a material point, begins immediately (o). But if the new 
lease had misreeited a lease to A., and had then been made for twenty- 
one years, to commence after the expiration of the tenn of A., the tion of prior 
misreoitol would be unimportant, and the new lease would begin from 
the determination of A.’s term {p). 

If no date is fixed for the commencement of the tenancy, it is Commcnco- 
usually taken to commence at the date of the lease. This, however, ^ato oUho 
may be negatived by internal evidence, as where a lease dated on the Lease. 

20th of December was held, from the fact that the first payment of ,™“dcn^to 
a quarterly rent was to bo on the 25th of March, to commence on the contrary. 
25th of December (q). The words ‘‘ from the day of the date ” mean 
either inclusive or exclusive^ according to the context and subject- 
matter ; and the court will construe them so as to: otTcctuato the 
intention of the parlies (r). Generally speaking, a lease from 
25th March commences the next day and ends on 25th March, 
otherwise the day on which the last quarter’s rent is usually reserved 
would bo subsequent to the expiration of the lease (.<?). A lease “from 
the day of the date,” and “from henceforth,” is the same thing (/). 

Sometimes a lease “ f.'om the day of the date ” will be constnicd to 
mean “from the day of the execution of tlie deed” (?/), but the 
more literal construction is usually adopted (.r). 

As to an impossible or uncertain date, there appears to have been this Imponsiblo or 
distinction taken in the books, viz. that if a lease bo made to begin from 
an impossible date, as from the 30th of February, or the like, it takes 
effect from the delivery (y). So if the lease be dated and is to com- 
mence from the “ making hereof,” or “ from henceforth” (//), or from 
the executing of a former lease, and no such lease in fact exist, or if 
the prior lease be void in law (c) ; but wJiero the limitation is un- 
oertain, as a lease mado the 10th day of October, to hold from the 
20th day of November, without saying what November is meant, the 
lease is thereby vitiated, because the limitation is part of the agree- 
ment and the court cannot determine it, not knowing the terms of 

8 Co. Lit. 46 b. Clayton^ s cascj 5 Hop. 1. 

i) Footer. Berkeley y 1 Lev. 235; Wood’- (m) Undvrwttod v. Jforivoodt 10 Vos. 209. 

homers cate, Dyer f dZi. {x) Shop. Touch. 108; J)oe d. Cox v. 

{q) Sandill v. Franklin^ L. R., 10 C. P. 10 Eiist, 427; Stale v. Mart^ 4 B. & 

377; 44 L. J., 0. P. 210; 32 L. T. 309 ; C. *272; Stylet, v. IFardle, Id. 908; Cooper 

23 W. R. 473. V. JiodiusoHf 10 M. & W. 694 ; J)of d. Dar^ 

(r) Fugh V. Duke of Leeds^ Coup. 711; Intyton x.'VIph, 13 Q. B. 201; Bird v. 

Ackland v. LtUley^ 9 A. & K. 879 ; Biio. Bahr, 1 E. k E. 12. 

Abr. tit. Lcatea (L. 1) ; Smith L. & T. 104, (y) Co. Lit. 46 b ; Styhs v. JFardle, 4 

106 (2nd ed.). B, '& C. 908. 

(«) Ackland v. Lutley^ supra; Wilkin^ {z) Cro. Car. 397; 

eon V. Gaatotiy 9 Q. B. 137. Bassett v. Letvhf 1 Lev. 77. 

(t) Llewellyn v. Williams^ Cro. Jac. 268; 
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the contract (a). Where a deed has no date, or an impossible date, 
as the 30th of February, and in the deed reference is made to the 
date, that word must be construed “ deUveiy but if it have a 
sensible date, tlie word Me occurring in other parts of the deed means 
the day of the date and not of the delivery ; and, therefore, in cove- 
nant on an indenture of lease dated the 24th day of December, 1822, 
whereby the defendant agreed, within twenty-four calendar months 
then next after the date of the indenture, to procure a certain thing 
to bo done : it was hold, that the deed took effect from the day of the 
date, and that the twenty-four calendar months reckoned from the 
date (6). Whore a lease was dated 25th March, 1783, habendum 
“ from the 13th March NO/e laat and it was proved that the deed 
was not executed until some time after the date, it was held, that the 
term commenced on the 25th March, 1783, and not in 1782 (r). A 
deed having been made in the month of August in a leap year, the 
words “the 2[)tli February then next ensuing’^ were construed to 
mean the 29th February in the next leap year [d). A lease operates 
as a grant only from the time of its execution, and the tenant is not 
liable for previous breaches of covenant, although committed after the 
date of the deed (c). But the duration of the term is to be computed 
from the day in that behalf mentioned in the lease (/), 

In general a letting by parol will bo considered to commence from 
the day of the tenant’s entering, and not with roforenco to any par- 
ticular quarter day {y). But where a tenant entered in the middle of 
a quarter, and afterwards paid for that time to the beginning of a 
succeeding regular quarter, from which time ho paid half-yearly, his 
tenancy was held to commence from the quarter succeeding his 
entering (//). Where, however, the tenant entered in the middle of a 
quarter, upon an agreement to pay rent “ quarterly and for the half- 
quarter,” the jury, under the judge’s direction, found that the tenancy 
commenced from the quarter day preceding the entry (/), A party 
having token possession on the 1st of August, and at the Michaelmas 
following paid the half-quarter’s rent, and continued afterwards to 
pay quarterly on the usual feast days, it was held, that a notice to 
quit at Michaelmas was sufficient ; and that although the landlord had 
at first given notice expiring with the half-quarter, it was not neces- 
sarily to be inferred from that circumstance that the tenancy from 
year to year commenced on that day {k). Where a tenant under a 

(a) Bao. Abr. tit. Lcam (L. 1) ; Anon.^ L. J., Q. B. 7. 

1 Mod. 180 ; Foote v. Berkeley^ 1 Sid. 461. {g) Kemp v. Derrett^ 3 Camp. 610. 

(b) Styles v. Wardle, 4 B. & G. 008. (A) Doe d. Holcomb v. Johnson^ 6 Esp. 

f) Steele V. Mart, 4 B. & C. 272. 10. 

' (d) Chapman v. Beicham, 3 Q. B. 723. (i) Doe d. IVadmore v. Sclwyn, Hil. T. 

M Shaw V. Kay, 1 Ezch. 412 ; Jervis 1807 ; Adams Ejeo. 107 (4th ed.). 
y. Tomkinson, 1 H. & N. 195, 206. {k) Doe d. Savage y. Stapleton, 3 C. & 

(/) Bird V. Bakfr, 1 E. & E. 12; 28 P. 276. 
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lease continued to hold after the expiration of it os a tenant at will, 
and assigned it to another, the tenancy of the assignee was hold to 
commence at the day on which the original tenancy commenced 
under the lease, notwithstanding the assignee came in on a different 
day(/). 

A lease may commence at one day in point of computation, and at 
another in point of interest (w«), and it may commence from a day that 
is past ; therefore, a lease “to hold from a day past for fifty years then 
next ensuing, tho said term to commence and begin immediately after 
the determination of an existing lease in the same premises,” was not 
esteemed uncertain as to its commencement ()?). 

If when tho lease is to take effect in interest or possession the years 
bo certain, it is sufficient, for until that time it may depend upon an 
uncertainty; either upon a possible contingency precedent to its 
beginning in possession or interest, or upon a limitation or condition 
subsequent ; but if it is to bo reduced to a coiiainly upon a contin- 
gonoy precedent, the contingency must have happened in the lives of 
the parties (o). 

Though there appear no certainty of years in the lease, yet if by 
reference to a certainty it may bo made certain, it is sufficient {p). 
Thus if a lease bo granted for years after lives in being, tliough it is 
uncertain at first when fhat term will commence, because those lives 
arc in being, yet when they die it is reduced to a certainty, and that 
is certain which can be rendered so (q). So a lease may bo granted 
for a term of years to commence at the determination of a previous 
term for years which is still subsisting (r). If the lease be made to 
commence from tho end and expiration of tho previous term, then, if 
the previous term be surrendered or forfeited, &c., the second term 
commences immediately ; but if made to commence after tho end and 
expiration of tho twonty-ouo years aforesaid, then tho second term 
would not commence until after tho expiration of the twenty-ono 
years («). Wliere a lessor let Whitoacro to A. for twenty years, and 
Blackacre to B. for forty years, and then demised both to C. for a 
term of years, habendum from tho end or determination of tho said 
several demises to A. and B., it was held, that as to Wluteacro tho term 
granted to 0. commenced immediately upon tho expiration of that 
granted to A., and was not to-be deferred until tho expiration of tho 
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Reference to 
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(0 Doc d. CastUton v. Samuel^ 6 Esp. 
173. 

H Smith L. k T. 106 (2n(l ed.). 

(n) Enys ▼. Donnithome^ 2 Burr. 1190; 
Moore y. Muegrove, Hob. 18 ; 2 Roll. Ahr. 
860. * 
io) Shep. Touch. 272. 

Ip) Id. 

(q) Goodright v. Richardson^ 3 T. R. 463 ; 
Bac. Abr. tit. Leases (K.); Bro. Abr. tit. 


Leases^ 71 ; Clarke y. Sydenham^ Yolv. 85; 

S. C., iBrownl. & G. 136. 

(r) 1 EoH. Abr. 849; Dyer, 261 b, pi. 
28; LordTayvVs case^ 1 Leon. 199; Smith 
V. Dayy 2 M. & W. 084; Blatchfordy app., 
Coley reap., 6 C. B., N. S. 514 ; Loe d. Agar 

T. Jlrotvny 2 E. & B. 331. 

(«) Co. Lit. 45 b ; WrotesUy v. Adam. 
Pyor, 177, pi. 35; Plowd. 198. 



140 


Chap. V. — The Lease. 


Ch. V. 8bc. 6 
Tmn granted 
{Commence- 
mctU). 


Wliat Cer- 
tainty is re- 
quisite gODO- 
rally. 


demise to B. (/). "Whero a lease is thus made to A., reciting a 
former one to B., and demising for a term of years to commence at 
the determination of B/s lease, if in fact no such lease had been 
made to B., then A/s term will commence at once (m) ; and the 
same if the lease be void (d?). But if there bo such a former lease, 
and it bo misrecited in a material part in the second, then the new 
lease can commence presently only in the enumeration of years, but 
not in interest until the expiration of the first lease (y). If A. seised 
of lands in fee grant to B. that, when B. shall pay to A. twenty 
shillings, from thenceforth ho shall hold the lands for twenty-one 
years, and afterwards B. pay the twenty shillings : in this case B. 
lias a good lease for twenty-one years from the date of the pay- 
ment (c). If one make a lease to another for so many years as J. S. 
shall name, this at the beginning is uncertain ; but when J. S. has 
named the ycai's (in the lifetime of the lessor) this ascertains the 
commencement and continuance of the lease accordingly : but if the 
lease had been made for so many years as the executors of the lessor 
should name, this could not be made good by any nomination (r?). 
A lease made to another, until a child en ventre sa mere shall come 
to the age of twenty-one years, is not good as a lease for years but 
at ■will only (i). 


(d) Duration of Terms for Years, 

The duration of leases for years ought to be ascertained either by 
the express limitation of tlio parties at tlie time of making, or by 
a reference to some collateral act, which may with equal certainty 
measure the continuance thereof, otherwise they will be void (c). 
So an agreement for a lease, or for an underlease, must mention the 
term, and from what day IE is to commence, otherwise it will not be 
sufficient to satisfy the Statute of Frauds (rf). A demise may be 
made for “ one year certain, and so on from year to year,’’ and such 
demise will create a tenancy for two years at the least {e). So a 
demise may bo made “ for six months, and so on from six months to 
six months until determined by either party,” and such demise will 
create a tenancy for one year at the least (/). So a demise may be 


(t) WindhanCe caee^ 6 Co. E. 7 ; Moor. . (i) 8ay v. Smxth^ Plowd. 271 ; Mehop 

lOl ; Cro. Eliz. 199; 2 Leon. 105. of liaffds casCf 6 Co. E. 36 b; Bac. Abr. 

(m) Bug. Abr. tit. {h. 1). tit. Ltaxes (L. 3). 

U) Id. ; Co. Lit. 46 b. (r) Bac. Abr. tit. liases (L. 3), 

(v) Bac. Abr. tit. XfflSM(L. 1); Co. Lit. (d) Bayley v. Fitzmauriee (in error), 8 

4Gb. Ab to miBrecital of date, sco llotie E. & B. GG4 ; 9 H. L. Cas. 78; Cliftan v. 

T. Uuntingdouy Vaugh. 73; Bac. Abr. tit. Cooke, 1 Sch. & Lef. 22; Clarke v. JV'ffor, 

Leases fL. 1); Palmer's case, 4 Co. E. 74. 16 0. B., N. S. 24. 

{z) Snep. Touch. 273; Co. Lit. 46 b; C {e) Doe d. Chadbom v. Green, 9 A. & E. 

Co. E. 36 a; 1 Eoll. Abr. 849. 668; Doe d. Mmiek v. Geeckie, 6 Q. B. 841; 

(a) Bao. Abr. tit. leases (L. 2) ; Co. Lit. 1 C. & E. 307. 

46 b ; 2 Leon. 86 ; Plowd. 6, 373, 624. (/) Reg, v. Chautm, I Q. B. 247. 
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made from two years to two years, or from three years to three years, 
or the like (<7). So a lease may bo made for seven years, and afterwards 
from year to year (4), but an agreement to let from year to year, and 
for so long as the tenant pays rent, and the landlord has power to let, 
confers no particular estate beyond a tenancy from year to year (/). 
An instrument, by which A. agreed to let and B. to lake certain 
premises, on the terms that B. should pay certain specified sums vary- 
ing in amount at the end of every three years up to a specified date, 
and which provided that from and after that date “4c should pay the 
clear annual rent of 9/. till the end of the lease^^ without mentioning 
any period at which the lease was to terminate, was held good only 
for the time previous to the date at which the 9/. was to com- 
mence (y). 

If a man grant another a lease of land for ten years, and that if at 
the end of every ten years he sliall pay the lessor a certain quantity of 
tiles, then ho shall have a perpetual demise of the land from ten years 
to ten years continually following : this is a good lease for ten years 
only, and bad as to the rest for uncertainty (4). If a man make a 
lease for years, without saying how many, it is a good lease for two 
years certain; because for more there is no certainty, and for loss 
there can bo no sense in the words (/) ; but if a man lease lands for 
such a term as both parties shall please, it is but -a lease at ^vill {m), 
A tenancy from year to year is determinable at the end of the first as 
well as of any subsequent year, unless in creating such tenancy the 
parties use words showing that they contemplate a tenancy for two 
years at least (//). If premises are taken “ for twelve months certain, 
and six months' notice to quit afterwards,'^ the tenancy may bo de- 
termined at the end of the first year by a six months' previous notice 
to quit (0). A lease for one year and so on from year to year until 
the tenancy thereby created should be determined os after mentioned, 
with a provision that either party might determine the tenancy by 
three months' notice, creates a tenancy for two years certain (/;). A 
demise for a year, and so from year to year, is a lease for two years 
certain at least [p) ; so, if a parson make a lease for a year, and so 


[g) Hennings v. Brabason^ 2 Lev. 45 ; 
Boe d. Bree v. lees, 2 W. Blac. 1171 ; 3 
Frest. Conv. 76. And see Richards v. Sely, 
2 Mod. 80; 3 Eeb. C38. 

(A) Brown v. Trumper, 26 Boav. 11. 
m Wood y. Beard, L. R., 2 Ex. D. 30 ; 
46 L. J., Q. B. 100 ; 36 L. T. 806. 

(j) Qwynne v. Maynestone, 8 C. & P. 
302. 

(A) Say y. Smith, Plowd. 271. 

(l) Bishop of Bath's ease, 6 Co. R. 36; 
Bao. Abr. Leases (L. 3). 

(m) Bao. Abr. tit. Ijcases (L. 3) ; Bishop 
of Bath's case, supra; Com. Dig. Estates 


(II. 1); Richardson y. Langridge, 4 Taunt. 
128; ColeEjec. 448. 

(w) Doe d. Clarke y. Smaridge, 7 Q. B. 
967 ; Doe d. Dlimcr v. Nainby, 10 Q. B. 
473 ; Bac. Abr. tit. Leases (L. 3) ; Agard 
y. King, Cro. Eli/. 776; Legg y. Strudwick, 
2 Salk. 414 ; Dmn d. Jaekliny. Cartwright, 
4 East, 29, 32 ; Harris y. Evans, 1 Wils. 
262 ; Birch y. JFright, 1 T. R. 380. 
ifi) Thompson v. Mahtrley, 2 Camp. 673. 

\ p) Doe d. Chadbom v. Green, 9 A. & E. 
668 ; Doe d. Mmiek y. Gecekie, 6 Q. B. 841 ; 
1 C. & K. 307. 
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Dann v. 
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from year to year as long as lio shall continue parson, or as long as 
he shall live ; this is a lease for two years at least, if he live or con- 
tinue parson so long [q). So a lease “ for the term of six months 
from the 1st of January, and so on for six months to six months,” 
until six calendar months’ notice is given, the first payment of rent 
to be on the first of July, is a tenancy for twelve calendar months at 
least (r). 

A lease “ for seven, fourteen or twenty-one years, as the lessee shall 
think proper,” is a good lease for at least seven years, and not void 
for uncertainty (a). A lease made in 1875, for “ three, six or nine 
years, determinable in 1788, 1791 or 1794,” is a good lease for nine 
years, determinable at the end of three or six years (0- But the 
lessee alone has the 02 )tion to determine such a lease at the earlier 
periods, on the ground that every doubtful grant must bo construed 
in favour of the grantee (f/). The usual form of making such leases 
at present is to insert the full term in the habendum, and add a 
proviso at the end for one or either of the parties to put an end to tho 
term at the shorter periods. If the oj)tion be giv('n expressly to each 
parly, the lease may bo determined by cither, or by his representa- 
tive entitled to the reversion or term (.r) ; and where the option was 
given to the respective parties, their executors and administrators, 
it was hold that tho devisee of tho lessor might determine tho 
lease [y). But where tho lease contained a proviso that if cither of 
tho parties, their respective heirs or executors, should wish to put an 
end to tho term at tlie end of seven or fourteen years, six months’ 
notice in writing should bo given under ‘‘his or their respective 
hands,” and tho lessor died, leaving three executors; it was held, that 
a notice signed by two of them only, although given on behalf of 
themselves and tho other executor, was not a good notice within tho 
terms of the proviso (s). A lease for twenty-ono years expressed to 
“ bo determinable nevertheless in seven, or fourteen years if tho said 
parties hereto shall so think fit,” is determinable only by consent of 
both the parties, although it may have been their intention to give the 
option to cither of them (r/), Tlie notice must end with tho first seven 
or foiuieen years (or other stipulated period), according to tho terms 
of tho proviso, and not at any other time (6). It must not end at noon 

iq) Bao. Abr. tit. Learn (L. 3). (y) Roe d. Bamford v. Hayley^ 12 East, 

\r) Beg. v. Chawton^ 1 Q. B. 247; 464. 

Simpson Y. Jlfargitsothf 11 Q. B. 23. (z) Bight d. Bisher v. Cuthellf 6 East, 

(«) Fergusofi v. Cornish^ 2 Burr. 1032. 491 ; Doe d. Aslin v. Summersettf 1 B. & 

(0 Goodright d. Hall y. Bichardwn^ 3 Ad. 136, 141. 

T. R. 462. (a) Fowell v. Frank, 3 H. & G. 458 ; 

(«) Dann v. Spurrier, 3 B. & F. 399 ; 34 L. J., Ex. 6. 

Doe d.- JFebb y. Dimi, 9 East, 16 ; l^ice (6) Cadbg y. Martinez, 11 A. & E. 720; 

y. Dyer, 17 Ves. 366; Cole 1^'eo. 398. Bird y. Baker, 1 E. & E. 12; 28 L. J., 

(up) Goodright y. Mark, 4 M. & S. 30 ; Q. B. 7 ; Cole Ejeo. 398. 

Bird y. Bakei', 1 E. & E. 12. 
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on the right day (c). Sometimes it is made a condition precedent Cn.V. 8bo.6. 
that the tenant shall not only give the above notice, bnt also duly pay 

oU the rent, and perform all the covenants on his part, to the termi- — 

nation of the notice {d). Such a condition is unreasonable, and 
ought to bo objected to in the first instance (c). A lease for tlrrce, 
seven or ten years, determinable on notice, stipulated that a quarter’s 
rent should be paid by the tenant on taking possession, the same to bo 
allowed him for the last quarter’s rent “ on the determination of the 
said tenancy after a notice to determine the lease at the expiration 
of the third year had been given, and before its expiration, the parties 
verbally agreed that the party should continue tenant for another 
year, no express mention being made of the terms of the tenancy ; it 
was held, that the tenant continued to hold subject to the terms of the 
original lease, and consequently that the payment on taking possession 
was applicable to the last quarter of the fourth year (/). 

If a lease bo made for twenty-one years, with a further covenant by Whero tliero 
the lessor, “that the lessee shall have the same for twenty-one years 
more after the expiration of the said term, and so from twenty- one Years. 
yeai’S to twenty-one years, until ninety-nine years thence next ensuing 
shall be complete and ended,” the first twenty-one years are not to bo 
reckoned part of the ninety-nine years (</). Wliero one made a lease 
for throe years, and so from three years to three years until ten years 
should be expired, it was held to be a lease but for nine years, and that 
the odd year should bo rejected, because that could not come to fall 
within any three entire years, according to the limitation (/<). Where 
there was a demise of freehold and copyhold lands at an entire rent, 
to hold so much os was freehold for twenty-one years and so much as 
was copyhold for three years, and there was a covenant for renewal of 
the lease of the copyhold every three years totios quotios during the 
twenty-one years under the like covenants; and that in the meantime, 
and until such new leases should be executed, the lessee should hold 
the said lands, as well copyhold as freehold, &o.; it was hold, that this 
was only a lease of the copyhold for three years, and that the lessor, 
after the three years, might recover the premises in ejectment against 
the lessee, there not having been any fresh lease granted (i). 

Sometimes a term is limited conditionally, ex. gr. for ninety-nine wiiero the 
years if the lessee or some other person or persons therein named shall 
BO long live (A). Where one made a lease for forty years, “if his wife gonoy. 

f Page v. More,' 16 Q. B. 68^. (A) Bac. .^br. tit. Leases (L. 3) ; Plowd. 

) See for instanoe Parker y. Shepherd, 273, 622 a. 

R. 665. (i) Fenny d. Eastham v. Child, 2 M. & S. 

(«) Cole Ejec. 397. 256. 

If) Finch V. Miller, 6 C. B. 428. (A) Hughes and Crowther's case, 13 Co. 

Q) Manchester CoUege v. Trafford, 2 R. 66 ; BrudnelVs case, 6 Co. R. 0 a ; Colo 
Show. 31. Ejcc. 402. 
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Cn. V. Sbo. 6 . or any of their issue should so long live;” it was adjudged that the 
lease was not determined by the deatli of one of them, hut should con- 

tinuo till all were dead, by reason of the disjunctive or, which goes to 

and governs the whole limitation; hut if the words had been “if his 
wife and issue should so long live,” there clearly, by the death of any 
of tliom within the forty years, the term had been at an end, by reason 
of the copulative and^ which conjoins all together, and makes all their 
lives jointly the measure of the estate (/). If a lease be made to two 
for years, if they should so long live, it would determine by the death 
of one of them, because their life is but a collateral condition and 
limitation of the estate, wliieh therefore is broken when one dies: this 
differs therefore from a lease to two persons for their lives, for that 
gives an estate to both for their lives, and both have an estate of free- 
hold therein in their own right; which consequently cannot determine 
by the death of one bf them, for then the other could not be said to 
have an estate for his life, as the lessor at first gave it {m). A lease 
made for twenty-one years, if the lessee should live so long and con- 
tinue in the lessor’s service, has been hold not to determine on the 
lessor’s death {n). If a lease be made for a certain number of years, 
provided the lessee shall so long continue to occupy the premises per- 
sonally, it will cease and detcimine whenever he parts with the posses- 
sion, even by compulsion of law (o). If a lease bo made to J. 8. for 
twenty years, if the coverture between A. and B. shall so long con- 
• tinue ; this is a good lease for twenty years although the dissolution 
of the covertmo may determine it sooner (/?). But a lease to one 
generally during the coverture of A. and B. would create but a 
tenancy at 'will, by reason of the uncertainty of the duration of tlio 
coverture {q). Where a lease for years is made to A. and B., if they 
should so long live ; or to A., if ho and B. should so long live ; or if 
tlie lessor and lessee, or the lessor and J. S. should so long live: in any 
of these cases, if one die the lease is determined (r). If a lease be 
made during the minority of J. S., or until J. 8. shall come to the ago 
of twenty-one years, these are good leases {h) ; and if J. 8. die before 
ho come to his full age, tho lease is ended ; so, if a man moko a leaso 
for twenty-one years, if J. 8. live so long (^), or if J. 8. shall continue 
to be parson of Dale so long ; these and such like leases ore good (u). 
If A. make a leaso to B. for so many years as A. and B. or either of 


(/) Co. Lit, 226 a ; Ld, Vaux's ease^ Cro. 
Eliz. 269. 

(m) Hac. Abr. tit. Zeases (L. 4) ; Boll. 
Rep. 309. 

(«) Wrenford v. Gyles, Cro. Eliz. 643 ; 
Noy, 70 ; Cole Ejoc. 402. 

(o) lioe d. Lockicood v. Clarke, 8 East, 
185. 

(p) finy V. Smith, Flowd. 273. 


(q) Bar. Abr. tit. Leases (L. 3). 

(>•) BrudneWs case, 6 Co. B. 9 b: Daniel 
V. Kill, Cro. Jac. 377; 1 Boll. B. 197; 
BaiUs V. Wenman, 2 Ventr. 74. 

(a) Bishop of Bath's case, 6 Co. B. 36 ; 
Boraston's ease, 3 Co. R. 19 ; Whittoyne y. 
Lamb, 12 M. & W. 813. 

0 Wright V. Cartwright, 1 Burr. 282. 
u) Bac. Abr. tit. Leases (L. 2, 3). 



Sect. 7. — Reddendum. 


145 


them shall live, not naming any certain number of years : or, if the Cn. V. Seo. 6. 
parson of Dale make a lease of his glebe for so many years as ho shall 

be parson there ; this is not certain, neither can it bo made so by any 1- 

means; and yet if a parson shall make a lease from three years to throe 
years, so long as he shall bo parson, this is a good lease for six years, 
if he continue parson so long, and for the residue is void for uncer- 
tainty {x). 

A covenant in a lease for lives that the lease is good fo^ the lives 
mentioned therein has been held not to warrant the subsistence of 
such lives (//). 


Sect. 7 . — UahknuhniK 

The reddendum or reservation of rent is a clause in tlio lease, WhatTliinga 
whereby the lessor reserves some new thing to himself out of that fn a^Resci^- 
which he granted before ; and tliis commonly and properly succeeds 
the habendum, aud is usually made by tlio w'ords “yielding and 
paying,” or similar expressions. In every good reservation these 
tilings must always concur: — 1. It must bo by certain and apt 
words (s). 2. It must be of some other thing issuing or coming out 

of the tiling granted, and not a part of the thing itself, nor of some- 
thing issuing out of mother thing {a). 3. It must bo of such a thing 

whereunto tlio grantor may have resort to distrain. 4. It must bo 
made to one of the grantors, and not to a stranger to the deed (A). 

But the usual formal reddendum in a lease is not essential. This 
subject is more fully treated of hereafter (r). 


Sect. 8. — Express Covenanfa and AgrermenU, 

(a) General/f/. 

A covenant is either expressed or implied — it subsists eitlier in WhataCovc- 
foct or in law. An express covenant is a stipulation in a deed that 
something has or has not been done, or that something shall or shall 
not bo done, or that some right or power then exists, or the like. An 
implied covenant, or a covenant in law, is that which tlie law implies, 
though ndt expressed by words {d). He who makes the covenant is 
called the covenantor, and he to whom it is made the covenantee (c). 

By 8 & 9 Viet. c. lOG, s. 5, “the benefit of a condition or covenant 


(a:) Bac. Abr. tit. leases (L. 3). (^) Doe^d. Uurher v. Lawrence ^ 4 Tauut. 

fe) CoaUs V. Collins, L. R., 7 Q. B. 144 ; 23. 

40 L. J., Q. B. 167. Seo 136, ante. (c) Chap. X., Sect. 2, and sec Smith 

(«) Tarker v. Harris, 4 Mod. 76; 1 Salk. L. & T. 111-121 (2nd cd.). 

262. (d) Post, Sect. 9. 

(fl) Loe d. Douglas v. Lock, 2 A. & E. («) Shep. Touch. 160; 2 Blac. Com. 
706. 30*. 


L.T. 


I. 
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Chap. V. — The Lease. 


Ch. V. Sec. 8. 
Fxprm Ccve^ 
nants and 
jiffrecnienti. 


By what 
Words Covc- 


naTits may ho 
made. 


Construction 
of Covenants, 


Joint or 
Hcvcral. 


respectiDg any tenements or hereditaments may he taken, although 
the taker thereof be not named as a party to the same indenture” (/). 
Before this enactment, when a deed was made inter partes, no one 
who was not expressed to be a party could sue on a covenant con- 
tained in it ; and this was not a mere rule of construction but a rule 
of positive law (//). A covenant is valid and binding although 
indorsed on the deed after the signing, but before the sealing and 
delivery (//). 

No particular technical words are requisite towards making a 
covenant (/) ; for any words or form of expression which' import an 
agi’cement, or show the party’s concurrence in the performance of a 
future act, or the intention of the parties mutually to contract, will 
suffice for that purpose (/i-). Thus, “ yielding and paying,” &c. 
amount to a covenant, on which an action lies for nonpayment (/) ; 
so, yielding and paying such a rent “ free and clear of all. manner of 
taxes, charges and impositions whatsoever,” is a covenant to pay the 
whole rent discharged of all taxes before or afterwards imposed (wi). 
The words “ provided always, and it is hereby agreed and declaimed 
that,” &c. create a covenant (;/), and so do the words ‘‘ provided always, 
and these presents are upon the express condition that,” &c. {o). 

All contracts are to bo construed according to the intent of the 
parties, as expressed by their own w^ords {p ) ; and if there be any 
doubt upon the sense of the words, such construction shall be made 
as is most strong against the covenantor, lest by the obscure wording 
of his contract he should find means to evade and elude it (7). There 
is, liow’over, a distinction between implied covenants and express cove- 
nants, namely, that the latter are to bo taken more strictly (/*). 

In preparing covenants entered into with several persons, it should 
be made clear whetlier it is intended to bo a separate covenant with 
each j)ersoii, as well as a joint covenant with the whole : and whether 
a covenant be joint or several (when the words used admit of either 
construction) depends upon the words used, the subject-matter of the 
covenant, and the interest which passes thereby (.9). If the words of 


(/) £x parte Cockhurny re Smithy 12 VV. 

R. 184. 

{ff) V)mtcr field and Midland Silkstone 
Coiliery Co. v. Jfawkinsy 3 H. & C. 677 ; 
11 Jur., N. S.468. 

(h) Jjjhurn v. Waning tony 1 Stark. 162; ' 
Reg. V. Aldboronghy 13 Q. B. 196; Broke 
V. Smithy Moor. 679. 

(i) Stephenson's cascy 1 Leon. 324 ; 12 
East, 182, u. ; Smith L. & T. 121 (2nd ^.). 

(A:) Bush V. Coles y Garth. 232 ; Duke of 
St. Albans v. BlliSy 16 East, 362 ; Samp- 
son V. Easterbyy 9 B. & C. 606; Cannock v. 
JoneSy 3Ezch. 233 ; Woody. Copper Minm'* 
Co.y 7 C. B. 906. 

(/) Hcllier v. Caebardy 1 Sid. 266; Borter 


V. Swetnamy Styles, 406 ; Smith L. & T. 
96 (2nd ed.j. 

[m) Giles v. Hooper y Garth. 136. 
n) Bac. Ahr. tit. Comtofit (A.). 

0 ) Brooks V. Drysdalcy L. B., 3 G. P. D. 
62 ; ante, p. 113 (e). 

(p) Gom. Dig. tit. Covenant (E. 2); 
Plo'wden, 329 ; Jgguldcn v. May, 7 East, 
241 ; Smith L. & T. 122 (2nd od.). 

Uj) Bac. Abr. tit. Covenant (F.). 

(r) Shubriek v. Sabnond, 3 Burr. 1639. 
(f) Slingsby's casCy 6 Go. B. 18 b ; 3 Gh. 
R. 126 ; Duke of Northumberland v. Er» 
rington, 5 T. B. 622; Southcote v. Hoare, 
3 Taunt. 89 ; Enys v. Donnithome, 2 Burr. 
1190. 
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the oovenant are expressly and clearly joint, the covenant will be so 
construed, although the interest is several ; and vice vers& (^). If the 
words used admit of. two constructions, and the interest of the cove- 
nantees is joint, the covenant will he construed as joint (tt ) : but if the 
interest of the covenantees is several, the covenant will he construed 
as several («>). Where A. by lease demised a house and land to B. 
and C. for a terra of years at 16 /. per annum, with a covenant by 
them jointly and severally to pay taxes and rates, d;c., but none to 
pay rent ; and B. occupied the whole premises, and paid the rent for 
five years; it was held that the demise being joint, the rent was 
payable by the two jointly (a*). 

The lessee has both a privity of contract and a privity of estate ; 
and though he assigns, and thereby destroys tho priviiy of estate, yet 
the privity of contract continues, and ho is liable in covenant notwith- 
standing the assignment (y) : but the assignee comes in only in privity 
of estate, and is therefore liable to the lessor and his assigns only on 
those covenants which run with tho land and for those breaches which 
occur during the continuance of such privity of estate, and before ho 
assigns over (z). But he continues liable to his immediate assignor, 
his executors or administrators, upon any express covenant by him in 
tho deed of assignment, for payment of tho rent and performance of 
the covenants contained in the original lease {a). If a covenant by 
two lessees be joint and several, it binds the executors of the deceased 
lessee, although the whole term, interest and benefit survived to tho 
other lessee {b). 

A covenant to do a thing which upon the face of it appears to 
be prejudicial to the public interest, or otherwise contrary to law, is 
absolutely void (c). On this principle it was held that neither the 
covenant to pay rent, nor any other covenant in a lease expressed to 
be made for the purpose of tho premises being used to boU oil and 


Cn.V.8iK).8. 

Express Oove^ 
nants and 
Agreement, 


LcHsee Uablo, 
nutwith- 
Btandiug 
Assigniiieut. 


Wluit Oovo- 
uauta void. 

For Illegality. 


(<) Sorabie v. Park^ 12 M. & W. I4G ; 
Keightlegy, Watson^ 3 Exch. 710; Lee v. 
Nixony 1 A. & E. 201. 

(m) Andenon v. Martindaley 1 East, 497 ; 
Foley V. Addenbrooke, 4 Q. B. 197; Pugh 
V. Utringficldy 3 C. B., N. S. 2 ; Eopkimon 
y. Lety 6 Q. B. 904 ; Bradhume v. Botfield, 
14M. & W. 659. 

{v) Withers v. Birchmaiiy 3 B. & C. 54 ; 
James v. Emery y 2 Moo. 195 ; 5 Prico, 529, 
533; Servants v. Jamsy 10 B. & C. 410; 
Mills V. Ladbrooksy 7 M. & G. 218 ; 

V. Hilly 6 M. & W. 836; Harcourt v. 
WymaUy 3 Exch. 817 ; but seo Thompson y. 
Eakewilly 19 G. B., N. S. 713 ; 36 L. J., 
C. F. 18 ; Wilkinson y. HalL 1 Bing. N. G. 
713. 


(a-) Eexv. Great Wakcring^ 5B. &Ad. 971 ; 
See also Levy v. SulCy 37 L. T. 709. 

(y) Eaton y. Jacques y 2 Doug. 466 ; 
Chancellor v. Poolcy 2 Doug. 764 ; Orgill v. 
Keamsheady 4 Taunt. 642 ; 1 Smith L. 0. 
77 (7th ed.). 

(z) Harley v. Eingy 5 Tyr. 092 ; Taylor 
y. Shttmy 1 B. & F. 21 ; Le Keax v. Eashy 
2 Stra. 1222; Odiil v. Waksy 3 Crimp. 304; 
Onslow V. Corricy 2 Madd. 330. 

(a) Harris v. Goodtcyiiy 2 M. & Gr. 406 ; 
9 Dowl. 409 ; Burnett v. Lynchy 5 B. & G. 
689 ; Wolveridge v. Steward, 1 Cr. & Meo. 
644. 

{6) Engs y. BonnithomCy 2 Burr. 1190, 
1197. 

(r) Collins v. Blantern, 1 Smith L. G. 
369 (7th cd.). 
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Ch.V.Seo.8. 

Expr$99 Cove- 
mnta and 
Agreemenia, 

Coyenant for 
Impossibility, 
&o. 


Meaning of 

**B.UTming 

-with Land/ 
Sp€7teerU case. 


tar, contrary to the provisions of a Building Act, could be enforced 
against the lessee ((f). 

A covenant to do a thing which is impossible is void, if the impos- 
sibility exist at the time of making the covenant, but not otherwise (^). 
A covenant in a lease to repair during the term does not take effect 
where the lessor does not execute the lease (/). A lessee is not liable 
for the breach of a covenant committed before the execution of the 
lease, but subsequently to the day from whicli by the habendum the 
term was to commence (g). Wliere a covenant is founded on a con- 
veyance of an estate which proves to be void, and no estate passes, 
tlie covenant is void also : thus, where the conveyance was ‘‘ a grant 
of so much of a term as should be unoxpired at the death of A.,’’ and 
there was a covenant for quiet enjoyment, and a bond for perform- 
ance ; the conveyance being void on account of the uncertainty of tho 
time when tlie term was to commence and end, tho covenants were 
adjudged to be void, as they depended on the estate (A) : but although 
this is the case with respect to all dependent covenants, it is otherwiso 
of covenants which are independent (/). 


(b) Covenanhy whether Reiil or Fersonal. 

Covenants are either real or personal ; tlie former are such as are 
annexed to an estate, or are to bo performed on it, and are said to 
“run with the land,’^ so that lie who has the one is subject to the 
other. A covenant is said to run with tho laud when either tho 
liability to perform it, or tho right to tako advantage of it passes to 
the assignee of that laud. A covenant is said to run with the rever- 
sion when cither tho liability to perform it, or the right to tako advan- 
tage of it, passes to the assignee of that reversion (A). Covenants 
which run with tho land bind those who come in by act of law, such 
as the personal representatives of tho assignee of a lessee, as well as 
those who come in by act of the parties (/) ; for the personal repre- 
sentatives of a lessee for years are his assigns (m). Covenants which 


W) Gaa Light Co. v. Turner^ 6 Bing. 
N. C. C66; 6 Id. 324. 

ie) Shop. Touch. 163. SoeHally.Jr'rightf 
E. B. & E. 746; 27 L. J., Q. B. 315 : 
AppUhy V. Mgersy L. R., 2 C. P. 651 ; 36 
L. J., C. P. 331 ; 16 L. T. 669. 

(/) Pitman v. Woodbury y 3 Exch. 4 ; 
Lintcood v. Sguirey 6 Exch. 234 ; Wheatley 
V. Boydy 7 Exch. 20 ; Swatman y. Ambler^ 
8 Exch. 72; 22 L. J., Exch. 81. 

{g) Shaw y. Kay^ 1 Exch. 412; Jerviay. 
Tomphinaony 1 H. & N. 195, 206 ; Bird y. 
Bakery I E. & E. 12 ; 28 L. J., Q. B. 7 ; 
Browne v. Burtony 5 D. & L. 289 ; Steele v. 


Marty 4 B. & 0. 272. 

(A) Capenhurat v. Capenhuraty Sir T. 
Raym. 27 ; Kayne v. Maltbyy 3 T. R. 438; 
Co. Lit. 456. 

(i) Northcoie y. Under hilly 1 Salk. 199 ; 
1 Ld. .R}iym. 380. 

(A) Spencer' a caaCy 1 Smith L. G. 60 
(7th ed.). 

(/) Esp. N. P. 290. 

(m) Mornidge y. WilaoHy 1 1 A. & E. 645 ; 
Wollaston y. ILakewilly 3 M. & G. 297 ; 
Hopwood y. Whaley y 6 G. B. 744 ; 6 D. & 
L. 342 ; CoUina y. Crouehy 13 Q. B. 642. 
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Sect. 8.— Express Covenants (‘‘Running with the Land’’). 

run with the land therefore Lind the assigns although not mentioned. 
But in preparing covenants which are intended to run witli tho land, 
the “ assigns” should always be mentioned, for though some covenants 
will bind them although not mentioned, and otliors will not bind them 
although mentioned, yet there is a middle class, in which assignees are 
bound if mentioned, but not otherwise, and it is prudent to provide for 
the possibility of a covenant being held to belong to this class. 

All implied covenants run with the land (/i), but with regard to 
express covenants some little uncertainty has prevailed. The general 
rules {o) appear to be that (1) an assignee, whether of the reversion or 
the term, can, although not named in the covenant, avail himself of 
those covenants which touch and concern tho thing demised ; (2) that 
of such covenants those which concern something not in being at the 
time of the demise, bind the assignees if named, but otherwise not ; and 
(3) that covenants which do not concern the thing demised, but are 
personal between the covenanting parties, do not bind assignees in 
any case. 

The following covenants seem to run with the land, so as to bind 
the assignee, whether of the reversion or tho term, although not 
named ; — A covenant to pay rent (p) or taxes, or to repair {q)y or to 
leave in repair (r) : to maintain a sea wall in esso (.s*) : to repair, renew 
and replace tenants’ fixtures and machinery fixed to the premises {() : 
not to plough {h) : to use the land in a husbandliko manner (.r) : to 
lay dung on the demised land annually (y) : to reside on the demised 
premises during tho term {z) : to permit tho lessor to have access to 
two rooms excepted from tho demise (a) : to carry all the corn pro- 
duced on the demised land to tho lessor’s mill to be ground {b) : to 
leave the land as well stocked with game at the end of the term as it 
was found to bo at the beginning of it (c) : to supply demised houses 
with good water (f/) : to repair, and pay ground rent (f?) : for quiet 


(«) As to implied covenants, sco Sect. 9, 
post. 

(o) See Spcncet'^s case, 1 Sm. L. C. 60 
(Tth cd.) ; Smith L. & T. 388 ; Fawcett 
L. & T. 247. It Bcoms that in equity tho 
qucHtiou whether osaigneeB are bound 
turns upon the doctrine of notice, so that, 
by tho clfeot of the Judicature Act, it will, 
if the facts admit of it, bo iiiiinatorial 
whether a particular covenant run with 
the land or not. See Tulk v. Moxhay^ 2 
Ph. 774 ; WiUon v. Hart, L. R., 1 Ch. 463, 
and like cases discussed, 1 Sm. L. 0., 7th 
ed. 94 (A.D. 1876). 

(p) Parker v. Wehh, 3 Salk. 6. 

(q^Loan and C. of IFwiAor’s case, 6 

Co. R. 24; Conan v. Kemm, W. Jon. 246 ; 
Smith V. Arnold, 3 Salk. 4 ; Martyn v. 
Clue, 18 Q. B. 661 ; 22 L. J., Q. B. 147. 


(r) Vin. Abr. Covenant (K. 19) ; Doe d. 
Strode v. Seaton, 2 C., M. &; R. 730 ; Martyn 
V. Clue, supra (last poin^. 

(«) Morland v. Cook, L. R., G Eq. 212, 
267 ; 37 L. J., Ch. 826. 

(0 Williams v. Earle, L. R., 3 Q. B. 
739. 

(tt) CoeksoH V. Cock, Cro. Jac. 125. 

(i) Walsh V. Watson, Esp, N. P. 295. 

(V) MS. M. T., 42 Geo. 3. 

(z) Tatmn v. Chaplin, 2 H. Blac. 133. 

(<7) Coleys case, 1 Salk. 196, S. G. sub 
nom. Bush v. Coles, 1 Snow. 389, Garth. 
232. ' 

(b) Vyvyan v, Arthur, 1 B. & C. 410. 
See Heminyway v. Fernandes, 13 Sim. 228. 

(c) Hooper v. Clark, L. R., 2 Q. B. 200 ; 
36 L. J., Q. B. 79. 

(d) Jourdain v. Wilson, 4 B. & A. 266. 

{<?) Martyn v. Clue, supra. 


Cii. V.Sec. 8. 
Express Core^ 
mnts (“ Rmw- 
ning with the 
Land''), 


What Cove- 
nants run with 
tho Land. 
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Chap. V. — ^Thk Lease. 


Ch. V. Sbo. 8. 
JBxpresi Cove^ 
nants 

ning with the 
land**). 


To insuio. 

Veman v. 
Smith, 


Not to aHsign 

without 

Licence. 


Mimhull V. 

Oakes, 


enjoyment (/) : to produce title deeds [g ) : to make further assur- 
ance (A) : \o renew the lease (i) : to endeavour to procure a renewal of the 
lease for another life (in an underlease by lessee for lives) {k ) : and to 
build a now smelting mill in lieu of on old one in a lease of mines (/). 

There is also authority that the covenant to insure (wi), the covenant 
not to assign or sublet without licence (//), and the covenant not to 
carry on a particular trade (o), run with the land. 

With regard to the covenant to insure against fire, it was held in 
Vernon v. Smith (m) to run with the land, on the ground that the 
Suilding Act, 14 Geo. 3, c. 78, s. 83, in that case assumed to have a 
local application only, enables the landlord to have the insurance 
money laid out in rebuilding, so that the covenant was in effect a 
covenant to repair. The statute ha^s since boon held to have a general 
application (p), so that if the reasoning in Vernon v. Smith be correct, 
the covenant to insure runs with the land. 

The covenant not to assign or sublet without licence was ex- 
pressly held to run with the land in Williams v. Eark {q ) ; but in the 
later case of West v. Dohh (r) (where the point arose, but did not 
I'cquire to be decided), Blackburn, J., who was one of the two judges 
who decided Williams v. Earle^ pointed out that in that case assigns 
were named in the covenant, and seems to have wished to confine his 
judgment accordingly (.s). However this may bo, the covenant not 
to assign or sublet appears to concern the thing demised in relation 
to its state at the timo of the demise, and consequently to bind 
assignees whether named or not {t). 

In Minshull v. Oakes^ a covenant to repair and leave in repair (inter 
alia) all buildings which should or might be thereafter erected during 
the term on the demised premises was considered to be, not a cove- 
nant absolutely to do a new thing, but to do something condi- 


ij) Lewis V. Camphellf 8 Taunt. 715; 3 
Moo. 36, 61 ; Campbell v. Lewis (in error), 
3 B. & A. 392 ; Noke v. Awder, Cro. Eliz. 
376, 436. 

{g) Barclay v. Jftaine, I Sira. & Stu. 449. 

(h) Middkmore v. Goodhally Cro. Cur, 
603 ; Kmgdon v. Noltle^ 4 M. & S. 53 ; King 
Y, JbneSf 6 Taunt. 418; 4 M. & S. 188. 

(i) /steed v. Stoncley^ 1 Anderson, 82 ; 
Brooke v. Bulkeley^ 2 Yes. jun. 498 ; Roe 
V. Eayley^ 12 East, 464. 

(k) Simpson y. Clayton, 4 Bing. N. 0. 
768; 6 Scott, 469. 

(t) Sampson v. Easterhy 9 B. & G. 606 ; 
Easterby v. Sampson (in error), 6 Bing. 
644; 1C. &J. 106. 

(m) Vernon y. Smith, 6 B. & A. 1. And 
see post, Chap. XVII., Sect. 1. 

(w) Williams v. Earle, L. R., 3 Q. B. 
739; 37L. J., Q. B. 231. 

(o) Mayor of Conglcton y, Pattieon, 10 
East, 130. obiter dicta of Lord 


Ellenborough and Bayley, J., seem to bo 
in accordance with principle. In Wilson 
y. Hart, L. R., 1 Ch. 463, it was held that 
a tenant from year to year was bound by 
his landlord’s ooycnant that no building 
to be erected should be used as a beer 
shop, although such ooycnant did not run 
with the land. See, too, Wilkinson y. 
Roger's, 2 De G., J. & S. 62. 

(p) Ex parte Qoreley, 34 L. J., Bank. 1. 
In Vernon y. Smith, tho judgment of Best, 
J., proceeded independently of the statute. 

(y) L. R., 3 Q. B. 739 ; 37 L. J., Q. B. 
231. 

(r) L. R., 4 Q. B. 634 ; 38 L. J., Q. B. 
289. 

(s) And see per Bayley, B., in Paul y. 
Nurse, 8 B. & C. 489; J)oe d. Cheere y. 
Smith, 6 Taunt. 796; Bally y. Wells, 
3 Wilfl. 33. 

(0 And SCO 2 Sm. L. C. at p. 77. 
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tionally, viz. if new buildings were erected on the demised premises 
during the term to repair them ; and, as when built they would bo 
part of the thing demised, it was held tlaat the assignee was bound 
although not named in the covenant {u). In this case the court 
expressed an opinion that the rule that the naming the assigns in the 
covenant will bind them in relation to a thing not in esse at the time 
of the demise, was neither laid down in Spencer^ h cau nor consistent 
with reason. The rule, however, appears to have been recognized as 
good law in many other cases, botli prior {v) and subsequent 
to (a?) MinfihuU v. Oakcfi, And it scorns to bo consistent witli reason 
that the naming of the assigns should vary the liability (//), 

A covenant which is merely personal or collateral to tlie thing 
demised does not run with the land, and tlierefore assignees are not 
bound even though tlioy bo expressly named. The following covenants 
seem to be personal covenants, so as not to bind the assignee. A 
covenant by a lessor to pay on a valuation for all trees planted (::) or 
all improvements made (a) by tlie lessee during the term : to give the 
lessee the option of pre-emption of a piece of grf)uiid adjoining the 
demised premises (6) : a covenant by lessee to pay, in addition to rout 
reserved, ten per cent, on the outlay which the lessor should make in 
improving the buildings {c) : not to keep a b(3ersli()p within a certain 
distance of tlie demised premises {d) : a covenant to pay rent and 
repair, made with a mortgagor and his assigns, in a lease granted by 
himself together with the mortgagee (c) : a covenant in an under- 
lease, whereby the lessor covenanted to observe and indemnify tlio 
lessee against the covenants in the superior lease, one of which was to 
build several houses on the land (./) : and a covenant by lessee for 
himself, his executors and assigns not to have persons to work in a 
mill to be erected on tlie demised promises wlio were settled in otlior 
parishes without a parish certificate (//). 

Where the lessee of a tlioatre agreed to repay money lent to Iiim 
by the plaintiff on a day certain, and that until payment the plaintiff 
and such peraons as he might appoint sliould have the free use of two 


Ch.V. Sbo. 8. 

Jirpress Cove- 
mntft 

ning with the 


PorHonal 
Covenants do 
not run with 
tbo Land. 


Boxos in 
Thoairo. 


(ii) 27 L. J., Ex. 194 ; 2 H. & N. 793. 
m Sampson v. EasUrhj^ 6 Bing. 044, 
Exon. ; Boughtg v. Bowman^ 4 Q. B. 444 ; 
Greenaway v. Uart^ 14 C. B. 340. 

(j) Williams v. Earley ubi supra; West 
V. J)obbf ubi supra. 

(«) But see oontra, 1 Sm. L. C. 7G 

(47). 

( 2 ) Grey v. Cuthberison^ 4 Doug. 361 ; 2 
Chit. R. 482; 1 Solw. N. P. 448 (13th ed.). 

{a) Gorton v. Gregory^ 3 B. & S. 00; 31 
L. J., Q. B. 302; but see Coffin v. Talman^ 
4 Selden’s New York Rep. 465. Such a 
covenant would bind executors in their 
representative capacity. 

{b) CoUison v. Lettsom^ 6 Taunt. 224. 


(e) Lambert v. Norris^ 2 M. & W. 333 ; 
lloby v. Tlocbucky 7 Taunt. 157 ; Donellnn 
V. Itead^ 3 B. & Ad. 899 ; Martyn v. Clue^ 
I8Q. B. 061; 22 L. J., Q. B. 147. 

{d) Thomas v. Hayward^ L. R., 4 Ex. 
311; 38 L. J., Ex. 175. 

[e) Webb V. Itusselly 3 T. R. 393; Stokes 
V. MmseU, Id. G78 ; lixmell v. Stokes (in 
error), 1 11. Bloc. 562. 

(/) Boughty v. Bowman^ 11 Q. B. 441. 
But SCO Martyn v. Cltte, 18 Q. B. 6C1 ; 22 
L. J., Q. B. 147. 

(g) Mayor^ of Conykton v. Pattison, 
10 East, 130 ; and see Walsh v. Eussellf G 
Bing. 163. 
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Ch. V. Seo. 8. 
Expma Cave^ 
mnU and 
Agrementt, 


Fcrsonal 

Chattels. 


Condition 
for Re-entry. 


General Rule 
'Witll TCB))Get 
to such Covo- 
nanta. 


boxes (not specified) and afterwards assigned bis interest, it was held 
that this was a mere personal contract, and that no action could be 
maintained against the assignee for refusing to permit the plaintiff to 
use the boxes (A). 

If sheep or other things personal be demised, a covenant by the 
lessee for himself and his assigns to deliver them up at the end of the 
term will not bind the assigns (/), and the same rule applies to ,a 
covenant to deliver up mere utensils and other things not fixed to the 
demised premises (,/ ). 

It may be added here that a condition for re-entry in case the 
lessee or his assigns becomes bankrupt runs with the land (A), but a 
condition for re-entry in case the lessee or his assigns be convicted of 
any offence against the game laws does not (/). 


(o) Covenants^ nhether Dependent or Independent, 

As to what covenants shall be construed to be conditions precedent 
or not, it lias been laid down that the dependence or independence of 
covenants must be collected from the sense and meaning of the parties 
to be deduced from the whole instrument, and not merely from any 
technical words (a?) ; and that in whatever order covenants may stand 
in a deed, their precedency must depend on the order of time in which 
the intent of the transaction requires their performance («). No pre- 
cise technical words therefore are required in a deed to make a stipu- 
lation a condition precedent or subsequent ; neither does it depend on 
the circumstance whether the clause is placed prior or posterior in the 
deed : the merits therefore of a question of this kind must depend on 
the nature of the contract, and the acts to be performed by the 
contracting parties, and any subsequent facts disclosed which have 
happened in consequence of the contract (o). Where a covenant is 
part only of the consideration on one side it is an independent cove- 
nant, and not a condition precedent {pi)- K one party covenant to do 
one thing, the other party doing another, it is not a condition precedent, 
but a mutual covenant {q). If the contract bo to grant a lease upon 
payment of 1,440/. by certain instalments at stated times, the granting 
of such lease is not a condition precedent to a right to recover the 
1,440/. (/•). So where A. agrees to sell and B. to purchase an estate, 


(A) Flight v. OloBsop, 2 B. N. C. 126. 

(i) SpeneerU case, ubi supra. 

If) Williams v. Earle, L. R., 3 Q. B. 739. 
ik) Eoe V. Oalliers, 2 T. R. 133. 

(Q Stevens v. Copp, L. R., 4 Ex. 20; 38 
L. J., Ex. 176. 

(w) Eoherts v. Jtrett, 1 1 H. L. Cos. 337 ; 
34 L.J., Ch. 241. 

(m) Jones V. Barkley, 2 Doug. 684. 

(o) FLoiham v. Eaet India Co., 1 T. R. 
046; Newson v. Smythxes, 3 H. & N. 840; 


28 L. J., Ex. 97 ; 1 F. & F. 477. 

(p) Carpenter v. Cresswell, 4 Bing. 409. 

(q) Boone v. Eyre, 2 W. Blao. 1312; 
Vwdage v. Cole, 1 Wms. Saund. 319 b, 
320 c; Newson v. Smylhies, 3H. & N. 840; 
28 L. J., Ex. 97; 1 F. & F. 477; Maekin 
tosh Y. Midland Counties E. Co., 14 M. & W. 
648; London Oas Light Co. y. Chelsea 
Vestry, 8 C. B.,,K. S. 216. 

{r) BaggaUay v. Bettit, 5 C. B., X. S. 
037 ; 28 L. J., C. P. 169. 
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and B. covenants to pay A. on or before a specified day a certain Cn. V. Seo. 8. 
sum as the consideration of such sale, with interest to the time of 
completion of the purchase, but no time is fixed for executing the {Dependent or 
conveyance ; A. may maintain an action for the purchase-money and 
interest, without first tendering a conveyance («). It is a general 
rule that covenants are to be treated as independent rather tlian as 
conditions precedent, especially where some benefit has been derived 
by the covenantor (^). 

A covenant to keep a house in repair, from and after the lessor has Particular 
repaired it, is conditional ; and it cannot bo assigned as a breach that 
it was in good repair at the time of the demise, and that the lessee Ropaire. 
suffered it to decay ; for the lessor must repair before the lessee is 
liable (w). Where tlie plaintiff let to the defendant a messuage, bam, 
stable and buildings, and the defendant agreed to repair the said 
messuage, buildings and premises, the same heing fint put into repair 
hj the plaintiff : it was held, that the repair by the plaintiff was a 
condition precedent to the obligation on the defendant to keep in 
repair ; that that condition precedent could not be divided : and that 
the plaintiff was not entitled to recover for tlio non-repair of any part 
of the premises without having first repaired the whole (i?). So if a 
lessee covenant to repair, provided always, and it is agreed that the 
lessor shall find great timber,” &o., this inalcos a covenant on the part 
of the lessor to find great timber by the word ‘‘ agreed,” and is not 
to be a qualification of tho covenant of the lessee (.r) : but wliere the 
Avords were, “ho the said lessor finding, allowing and assigning 
timber sufficient for such reparations during tho said term, to bo cut 
and carried by the lessee it was hold not to be a covenant to pro- 
vide timber, but a mere qualification of tho covenant to repair (//). 

Where a lease for lives contained a covenant by tho lessee at his own 
expense to keep the demised premises in proper repair, “ having or 
taking in and upon the said demised premises competent and sufficient 
house-bote, hedge-bote, fire-bote, plough-bote and gale-bote for tho 
doing thereof, without committing any waste or spoil it was held 
in an action for not repairing, that tho covenant to repair was abso- 
lute, Avith a licence to tho lessee to take competent and sufficient 
house-bote, &o. : and that tho finding such housc-bote, &o. was not 
a condition precedent to the liability of the lessee to repair (s). 

(«) Mattock 7 . KinglakCf 10 A. & E. 60 ; L. J., Q. B. 130 ; Jfunl v. Dinhop^ S Excli. 

TFi/Ai V. 10 M. & W. 366; 2 Dowl., 075; 22 L. J., Ex. 337; Unlrhimon v. 

N. S. 215; J>M»^;?7. 2 G. &K. 163; Jtcady 4 Exch. 761; Voxoard 7. Gregory ^ 

Dicker y. Jaekson^ 6 C. B. 103 ; Sibthorp v. L. R., 2 C. P. 163, 172 ; poist, Chap. XVI., 

Brunei^ 3 Ezoh. 826; Thames Haven Dock Sect. 1 (a). 

Co. V. Drytnery 6 Exoh. 696, 710. (.r) Bao, Abr. tit. Cox'enani (A). 

(0 Newson y. Smythies^ 3 H. & N. 843. (y) Thomas v. Cadwalladcr, Willes, 496. 

(u) Slater y. Stone^ Cro. Jac. 645. W C. of Bristol y. Jones^ 1 E. 

W Neale 7 . Ratcliff, 16 Q. B. 016 ; 20 & E . 484 ; 28 L. J., Q. B. 201. 
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Ch.V. Seo. 8. Where the lessee covenants to put and keep the demised premises 
in repair, being allowed rough timber but not on the stem upon 
(Dependent or the demised premises, the timber to bo fetched and carried at the 
Independent), lessee : ” in an action of covenant for not repairing, 

it is sufficient to allege that the lessor was ready and tcilling to allow 
cerning and provide sufficient rough timber not on the stem, without stating 
Ropairs. actually furnish it {a). Where a lessee covenanted to 

repair a house before the 1st of Juno, 5,000 slates being found by the 
lessor towards the repair, and afterwards to keep in repair during the 
term ; it was held, that finding the slates was not a condition prece- 
dent to the covenant to keep in repair, but only to the covenant for 
putting the premises in repair before the 1st of June (6). In a farm- 
ing lease the lessee covenanted with the lessor that the lessee should 
at all times during the term repair and glaze the windows and also 
the hedges, &o., when necessary, “ the said farmhouse and buildings 
being previously put in repair and kept in repair by the lessor the 
latter clause was hold to amount to an absolute and independent 
covenant on the part of the lessor to put the premises in repair (c). 
The words and tlie whole of which is agreed to be left to the 
superintendence of the lessee and the lessor's son," annexed to a 
covenant by the lessor to do certain work, are neither a condition 
precedent to, nor ccncurrent with, the covenant {d). The covenant 
to repair generally, and to repair within throe months after notice in 
writing, arc independent covenants {e ) ; and whore a lessee covenanted 
to leave premises in repair at the expiration of the term, and also that 
the lessors miglit direct the lessee to complete the repairs by giving 
six months' notice in writing, it was held, that these W'ore two distinct 
and separate covenants, the foimer of which was not qualified by the 
latter (/) ; but where a lease contained a covenant by the lessee to 
repair the premises at all times (as often as need or occasion should 
require) and “ at farthest within three months after notice," it was 
held to be one entire covenant, the former part of which was qualified 
by the latter (r/). Whore there was an agreement that the lessee 
should spend 200/. in ropairs to be inspected and approved of by the 
lessor, and to be done in a substantial manner, and the lessee was to 
be allowed to retain the money out of the first year’s rent of the 
premises, it was held, that the lessor’s approval was not a condition 


(«) Martyn v. 18 Q. B. 661; 22 
L, J., Q. B. 147. 

(b) Hucdeetom v. Thomaa^ Willes, 146. 

(c) Cannock y. Jornoy 3 Exoh. 233. 

(d) Jones v. Cannocky 3 H. L. Gas. 700 ; 
6 Exch. 713 ; Smith v. Dtorant, 9 H. L. 
Gas. 192. 

(e) Doe d. Moreeraft v. JlfeuXy 4 B. & 0. 
GOC ; 1 G. & P. 346 ; Wood v. Bay, 7 


Taunt. 646 ; JBaylis y. Le Orosy 4 G. B., 
N. S. 637, 662 ; Comiah y. Cleifey 3 H. & 
G. 446; 13 W. R. 389; Roe d. Ooatley y. 
DainCy 2 Gamp. 620; Few y. Perkinay 36 
L. J., Ex. 62 ; 16 W. R. 713. 

(/) Wood y. Dapy supra. 

(g) EoraMl v. Teataty 7 Taunt. 386; 
oit^4 0. B., K. S. 651. 
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precedent to the lessee retaining the rent (h). Where a lessee cove- Cii.v. Sec. 8. 
nanted to expend a certain sum in substantial and beneficial improve- Cbw- 
ments, under the direction or with the approbation of some competent (Dependent or 
surveyors to be named by the lessor, the appointment of the surveyors 
was held to bo a condition precedent to the lessee’s liability to expend 
the money (i). Where tho lessor covenanted to pay the lessee for the 
manure, &o. at the end of the term, upon the lessee delivering up tho 
farm, if in the meantime he cultivated it on the four-course system, 
and performed and kept all and singular other his covenants in tho 
lease : it was held, that the delivery up of a certain agreement pur- 
suant to a covenant in the lease was not a condition precedent to tho 
tenant’s right to recover for tlie manure, &c. (k). Wliero by deed 
reciting an agreement to let copyhold premises, A. covenanted that 
as soon os ho liad procured a licence from tlie lord of the manor ho 
would lease them to 13. for tho then residue of a term of years from 
a certain day, and B. covenanted that lio would repair during tho 
term so to bo granted, it was held that B. was liable on this cove- 
nant after having occupied the premises for the whole term, though no 
licence had been procured from the lord nor any lease ever made (/). 

Where in a lease for seven years, containing the usual covenants Option to 
that tho lessee should pay the rent, keep the premises in repair, &o., 
there was a proviso thtst the lessee might determine the term at tho 
end of the first three or five years, giving six months’ previous notice, 
and that then, from and after the expiration of such notice, and 
payment of all rents and duties to be paid by the lessee, and per- 
formance of all his covenants until the end of tho three or five years, 
the indenture should cease and be utterly void, it was held, that the 
payment of rent and performance of the other covenants were con- 
ditions precedent to the lessee’s determination of the term at tho 
end of the first three years, and that his merely giving six months’ 
notice, expiring within the three first years, was not sufficient for tliat 
purpose (m). A mining lease contained numerous covenants by tho 
lessees, and also a proviso that if tliey stiould desire to quit the pre- 
mises at the end of tlie first eight years, and should give eighteen 
months’ notice thereof to the lessor, then, all arrears of rent being paid, 
and all and singular the covenants and agreements on tho part of the 
lessees having been observed and performed, tho lease should at tlio 
expiration of the eighth year be utterly void ; but, nevertheless, with- 
out prejudice to any claim or remedy which any of the parties might 

% 

(h) Dallman r. King^ 4 Bing. N. C. 105, Hunt v. Bishopy 8 Exch. 676. 
recogniEed in Stadhart v. Lee^ 3 B. & S. (k) Kewem v. Smythiesy 3 11. & N. 840 ; 

364, 371. 28 L. J., Ex. 97 ; 1 E. & F. 477. 

0 Coombe v. Greeney 11 M. & W. 480 ; (/) Bhior v. Cater, 9 M. & W. 316. 

2 Dowl., N. S. 1023 ; Cannock v. Jonee, (m) Porter v. f^hephardy 6 T. R. 666. 

3 Exch. 233 ; 6 Id. 713 ; 3 H. L. Cos. 700 ; 
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Ch. V. Sec. 8 , 
ExpreM Cove^ 
mnia 

{Dependent or 
Independent), 


Covenant for 
Employment 
of particular 
Person, &G. 


then 1)0 entitled to for breach of any of the covenants ; it was held, in 
error, that the performance of all the covenants by the lessees was a 
condition precedent to their right to determine the lease (w). Another 
Court of Error, however, appears to have entertained a different 
opinion (o). A lease contained a proviso, that if the lessor should 
give notice for the delivery up of the land to him, the lessee cove- 
nanted to surrender it up, and tliat the lessor might take possession 
of it, paying the lessee compensation for money expended thereon : it 
was held, tliat the proviso did not operate as a mere covenant by the 
lessee to give up on notice, but expressly gave the lessor power to take 
possession ; and that ho might do so without having first paid com- 
pensation (/)). So whore it was agreed that the lessor should within 
eighteen months from the date of the lease build a cattle-shed, the 
whole to be left to the superintendence of the lessee and her son ; it 
was held, that this latter provision was not a condition precedent to 
or concurrent with the lessor’s covenant to build (q). 

On a lease of some coal mines, tlie lessees covenanted that the 
lessor should, when he thought fit, employ a fit and proper person 
to weigh the coals and keep the accounts, the person so weighing and 
keeping the accounts to be paid by the lessees; but in ease such person 
did not duly attend to his duties, the lessees were authorized to dis- 
charge him. It was held, tliat the appointment of a fit and proper 
])orson was a condition precedent to the liability of the lessees to pay 
the wages, and that therefore they wore not bound to pay the wages 
though they had not dismissed liim(/*). An assignee of a term in 
coal mines covenanted with the lessee that ho would, so long as he 
should be in receipt of the rents of the premises, pay to the lessors 
the rent payable by the original lease — and would keep the lessee 
Jiaimless and indemnified against the rents and covenants of the lease: 
it was held, that the words “ so long as he should be in the receipt of 
the rents” did not extend to the covenant to indemnify (s) . A covenant 
ill a farming lease provided that the tenant should consume and con- 
vert into manure, and spread on the premises, all the turnips, &o. 
grown thereon ; but that in case he should sell off any part thereof, 
which he was nt liberty to do, then that ho should for every ton of 
turnips, &c. so sold off, bring back and spread thereon one ton of 
manure within three months after. In an action on this covenant the 
plaintiff sot out the first part only, and assigned for broach tliat the 
defendant carried away fourteen acres of turnips, without converting 
the same into manure and spreading the same : it was held, that the 

(n) Friar v. Grey, 5 Exch. 584, 597 ; (9) OannoeX; v. Jonea, 3 Exoh. 233 ; 5 

4 H. L. Cas. 506. Id. 713 ; 3 H. L. Cas. 700. 

(o) Grep y. Friar, 15 Q. B. 901. (r) Zawion v. Sutton, 9 M. & W. 796. 

(jp) Doe d. Gardner Kennard, 12 Q. B. (*) Croaafiald v. Morriaen, 7 C. B. 286. 

244. 
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covenant was an alternative one, and that tlio pkiutifl should have Cu.v. Seo.s. 

negatived the bringing back, within the time limited, an cquivalcut in 

manure (<). (^Dependent or 

Independent), 

(d) JIow dkchanjeiL 

Covenants cannot bo discharged hefove breach otherwise than by Before broach 
deed; therefore a parol licence or agreement, dispensing with or 
changing the terms of such an obligation, could not, before the 
Judicature Act, bo pleaded in bar to iin action of covenant (a ) ; and 
it does not seem tliat that act has made any diffcroiice. 

With respect to the operation of acts of parliament in discliarging BythoOpora- 
tho obligation of a covenant there is iliis difference; vi/. Unit wlicre 
a man covenants not to do an act or thing wdiich it was lawful to do, 
and an act of parliament is made afterwards and compels him to do it, 
tlie statute discharges the covenant. iSo, if a man covenant to do a 
thing which is lawful, and an act of parliament comes in and hindem 
him from doing it, the covenant is discharged But if a man 
covenant not to do a thing which at the time was unlawful, and 
a subsequent statute makes the action lawful, such statute does not 
discharge the covenant (//) : and if the covenant bo to do that which 
is aftcrwai’ds made unlawful in part only, it must be perfomicd so far 
as it continues lawful [z). If there bo a covenant to do a thing which 
is unlawful by statute, the ct)vcnant will not bo made lawful by the 
repeal of the statute, because the covenant was bad ab initio; although 
it would be otherwise, if the covenant liad been originally lawful, but 
had been made unlawful by a statute which was itself afterwards 
repealed (^f). 

In accordance with these principles, it has been held that a covenant Diwiliargc of 
to build a workhouse on the land demised was discharged by tlie 
operation of the Poor Law Amendment Act, 1834 (b ) ; and a covenant 
not to assign without licence (c), and a covenant not to permit assigns 
to build (rf) by a compulsory assignment to a company under the 
Lands Clauses Consolidation Act, 1845. 

But a lessee of tithes is liable on his covenant to pay rent, notwith- Lessee of 
standing the tithes have been commuted for a rent-charge, his remedy '^**^*®^* 


(0 Richards v. Bluck^ 6 0. B. 437 ; 7 
D. & L. 325. 

(m) Littler v. Ilollnnd^ 3 T. K. 590 ; 
Thompson y. Btoion^ 7 Taunt. 656 ; Se/lsrs 
y. Bickford^ 1 Moo. 460 ; Harris v. Good- 
«?t», 2 M. & G. 405 ; West v. Blakeway^ 2 
M. & G. 729, 752 ; 9 Dowl. 846. 

(j;) Brewster y. Kitchell^ 1 Salk. 198 ; 
Bos d. Marguis of Anglesea y. Bugeleg^ 
6 Q. B. 107, 114 ; Brown y. Mayor y ^e. of 
London, 9 C. B., N. S. 726 ; 13 Id. 828; 
Boo. Abr. tit. Conditions [Q,. 2) ; Com. Diff. 


tit. Condition (L. 1). 

(y) Brewster v. Kitchelly 1 Salk. 198. 

\z) 2 Eq. Ca. Abr. 26. 

а) Jacques v. Withy, 1 II. Blac. 65. 

б) Due d. Anglesea {Lord) v. Rugeley 
(Churchwardens), C Q. B. 107. 

(c) Clipper y. Tottenham (f* Hampstead 
Junction R. Co., L. R., 4 Eq. 112; 36 
L. J., Ch. 841. 

(d) Baity v. De Crespig)iey, L. R., 4 Q. B. 
180; 38 L. J., Q. B. 93. 
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Ch. V. Sso. 8. being by surrender of his lease, under the 88tli section of the Tithe 
Commutation Act (6 & 7 Will. 4, c. 71) (/). 

discharged) . 
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Sect. 9. — Implied Covenants and Agreements. 

An implied covemint or covenant in law is one which the law 
intends and implies from the nature of the transaction, although 
not expressed by words in tlie deed. “A covenant in law, properly 
speaking, is an agroomont whicli tlie law infem or implies from the 
use of cerlain words having a known legal operation in tlie creation 
of an estate ; so that, after tliey have liad their primary operation in 
creating the estate, the law gives them a secondary force, by implying 
an agreement on the part of the grantor to protect and preserve the 
estate so by these words already created : as if a man by deed demise 
lands for years, covenant lies upon the word ‘ demise,^ which imports 
or makes a covenant in law for quiet enjojTiient^’ [g). That the word 
“ demise” in a lease for years imports and makes a covenant in law 
for quiet enjoyment, at least during the continuance of tlie estate out 
of which the lease is granted, is clear from all the authorities [h). 
lly 8 & 9 Viet. c. lOG, s. 4, the word “ give” or the word “giuiit” in 
a deed executed after the 1st of October, 1845, “ shall not imply any 
covenant in law in respect of any tenements or hereditaments, except 
so far as the word ‘ give’ or the word ‘ grant ^ may, by force of any 
act of parliament, imply a covenant” (/). Where a renewed lease of 
a mill was granted to a bleacher for the pm’pose of cairying on therein 
his business, piu’ol evidence was hold admissible to explain the special 
circumstances under which the lease was granted, and from which an 
implied grant to use the stream for the purpose of the business might 
bo inferred {J). 

A covenant in law in a demise ceases with the estate of the lessor, 
and does not necessarily continue during the whole tenn expressed 
to bo granted. Therefore, if a tenant for life demise by indenture for 
fifteen years, without any express covenant for quiet enjoyment, upon 
liis death during the term the covenant in law implied from the word 
‘‘ demise” will cease (/). But an express covenant, or one to be im- 
plied by construction of words used in the deed by way of warranty 
or contract, would continue in force to the end of the term expressed 
to be granted, and not merely during the actual continuance of such 


(/) Taskei’ v. liullman^ 3 Excli. 351. 

(^1 Williams v. Bnrrelly 1 0. B. 429. 

(A) Adams v. QiUxcy^ 6 Biug. 656, 666 ; 
Naked case^ 4 Co. R. 80 b ; Nalder ▼. Taylor^ 
Hob. 12 ; Trasier v. ^key^ 2 Chit. R. 640 ; 
Igguldm v. Uay^ 9 Vee. 325 ; Burnett v. 
Lynch, 5 B. & C. 589. And see the cases 
as to ** Quiet Enjoyment*’ further dis- 
cussed, post, Chap. XVII., Sect. 8. 


(i^ As in conveyances to railway com- 
panies, &c. 

U) Hall v. Lund, 1 H. & C. 676 ; 32 
L. J., Ex. 113. 

(A) Swan v. Stransham, Dyer, 267 a ; 1 
Loon. 179; Owen, 106; S. C., oitod 6 Bing. 
666 ; Adams y. Oibney, 6 Bing. 656 ; iVn- 
fold y. Abbott, 32 L. L, Q. B. 67. 
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term (/) . A covenant in law goes to the assignee of tlie term, and he Cn. v. Sec. 9. 
has advantage of it during the actual continuance of the tcim (m ) . But 
the executors or administrators of the lessor are not liaLle where the Agreements, 
term ceases on his death, and the lessee is subsequently evicted {n). 


In gonei*al, there is no implied covenant by the lessor of a liouso or No implied 
of land that it is reasonably fit for habitation, occupation or cultiva- 
tion (o ) ; nor that the house will endure during the term; nor tliat the Pro-^ 

lessor will do any repairs whatever (p). And if tlie landlord is bound Occupation, 
to do repairs, tliero is no implied condition that if not done the tenant 
may quit {q ) ; that should be the subject of an express sti])u]alio]i (r). 

There is, however, an imi)ortant exception to llio general nile. In Furnished 
letting a furnished house, tlio lessor impliedly pi-omises that it is fit 
for occupation. So it was held in Smith v. Marmhk where a Smithy, 
tenant for five or six weeks was hold justified in quitting without 
notice on the ground of the house being infested witli bugs ; and tliis 
ease, although shortly afterwards doubted by more than one member 
of the same com*t which decided it (/), was, in 1877, affirmed in 
Wilson V. Finch-llatton (/r), where its principle was held applicable to inuon v. 
defective drainage, in the case of a house let for three months. i^nch-iiatton 


In the absence of any express covenant on the subject, a covenant impUedCovc- 
or jToniise is implied on the part of the lessee that he will use the 
buildings in a tonantable and proper manner and that he will 
manage and cultivate the lands in a good and Inisbandlike manner, 
according to the custom of the country (y) : but not that he will make 
a certain quantity of fallow, and spend a certain quantity of manure 
thereon, and keep th(3 buildings in repaii’, or any other stii)ulation not 
arising out of the bare relation of landlord and tenant Only tlio 
prevailing coui'se of good husbamby and management in the neigh- 


(/) Williams y. Jiurrell^ 1 C. D. 402; 
Braga v. Wiseman^ Brownlow & G. 22. 

(w) Bac. Abr. tit. Covenant (E. 5) ; 
Vgvyan y, Arthur ^ 1 B. & C. 410. 

(») See note (A:), ante, p. 108. 

(o) Bart y. WindsoTy 12 M. & W. 68 ; 
SnUon V. TcmplSy Id. 62, ovemilixig nisi 
prius decisions in Bdteards y, Etherxngiony 
By. & M. 268; 7 D. & B. 117; Collins 
V. BarroWy 1 Moo. & B. 112 ; Salisbury y, 
Marshaly 4 G. & F. 65. 

{p] Arden y. Bulleuy 10 M. & W. 321 ; 
Oott V. Qandyy 2 E. & B. 845 ; Keates v. 
Earl CadogaHy 10 0. B. 591. 

(q) Surplice y. Farnsworth, 7 M. & G. 
576 ; 8 Scott, N. B. 307. 

(r) As in Fumivall v. OrwCy 8 C. B., 
N. S. 400 ; 80 L. J., 0. P. 3. 

W 11 M.&W. 5; 12 L. J., Ex. 223. 
And see Campbell v. Wcnlock, 4 F. & F. 716. 

(0 Seo, ei^edally, per Parke, B., in 
Bart y. Windsor, ubi enpra. It was, 


however, expressly api^roved of by Lord 
Abingcr in Sutton v. Temple, ubi supra. 

W L.B.,2£x.D.33C;36L.T.473; 40 
L. J., Ex. 489 ; 25 W. B. 637. The dis- 
tinction Mwecu a furnished and an un- 
fumislicd house was expressly opproved 
of. The case, although rc-argned before 
three judges, Kelly, C. B., Pollock, B., 
and nuddleston, B., on account of its im- 

E ortanro, was ultimately decided without 
csitation. 

(r) Uorsefall v. Bather, Holt, N. P. C. 7 ; 
Leach v. Tkennas, 7 C. & P. 327 ; Barnett 
y. Maitlandy 16 M. & W. 257 ; Yellowly v. 
Cower, 11 Exch. 294. 

(y) Fowhy y. Walker, 6 T. B. 373 ; 
Legh v. Bewitt, 4 East, 154 ; Angerstein 
y. Bandson, 1 C., M. & B. 789 ; Uallifax 
V. Chambers, 4 M. & W. 662 ; Martin v. 
Gilham, 7 A. & E. 450 ; Wilkins y. Wood, 
17 L. J., Q. B. 319. 

(:;) Brown v. Crump, 6 Taunt. 300. 
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bourhood need bo proved («), and it will be considered applicable to all 
tenancies in whatevcii* way created, whether verbal or in writing, unless 
expressly or impliedly excluded by the terms actually agreed on (ft). 

Where a lessee covenanted to plough, sow, mailure and cultivate 
the demised premises (except the rabbit-wjirren and sheep-walk) in a 
due course of husbandly, it was held that it amounted to a covenant 
not to plough the sheep-walk (c). Where a lessee covenanted that ho 
would, at all times and seasons of burning lime, supply the lessor and 
his tenants with lime at a stipulated price, for the improvement of 
their lands and repair of their houses : it was held, that this was an 
implied covenant also that he would bum lime at all such seasons ; 
and that it was not a good defence to plead that there was no limo. 
burned on the premises out of which the lessor could be supplied (t/). 
So a covenant by a lessee to pen and fold his flock of sheep, which 
he sliould keep upon the ])remises, upon such parts where tlie same 
]iad been usually folded, Avas held to amount by implication to a 
covenant to keep a flock of sheep (^^). A landlord haring accepted 
tlie offer of a tenant, Avhose temi was expmiig, to continue tenant, 
provided he could not find any other tenant at the rent it appeared to 
him t(j bo wortli by a certain day, it was held to be an implied con- 
dition, that the tenant should alloAV pei’sons appljdiig foi* the’ form to 
go over it, and that, the condition not having boon performed, the 
contract was at an end (/). On a demise of a brewery, Avith the 
exclusive privilege of supplying ale, it Avould seem that no covenant 
can be implied Avith respect to BU(3h a privilege from the word 
“ demise ” {y). Where in an agreement for a lease from the plaintiff 
to the defendant of certain Avorks, the plaintiff agreed to supply to 
the defendant the Avhole of the chlorine still waste it came from tlie 
still, at a given rate per cAvt., and not to part with any of the 
still Avaste, except to tlie defendant, it Avas held, that the defendant 
Avas bound to take the whole of the waste Avhich, during his 
occupancy, came from the plaintiff’s still (A). In Newton v. Wihnotty 
a demise Avas made of a mansion-house and land, Avith the solo 
licence of sporting over all other lands of the lessor’s, and the 
lessor covenanted that if any of his tenants sliould obstruct the 
lessee in the enjoyment of his licence, then the lessor would, on 
the requisition of the lessee, give the tenant notice to quit, and 
would enforce such notice. The court held that there was no 

(a) Legh v. Seivitl, 4 East, 154. A. 487. 

(5) WiggUsxcorth v. Lallieon, 1 Doug. ie) IFebb v. Vlwnmer, 2 B. & A. 746. 

190; 1 Smith L. 0. 698 (7th ed.) ; Senior (/) Doe d. MarquU of Hertford y. Hunt^ 

V. Armgtage, Holt, N. P. C. 197 ; Hutton 1 M. & W. 690. 

V. Warren, 1 M. & W. 4G6. {g) Hinde v. Oray, 1 M. & G. 196 ; 1 

(c) Duke of St. Albana v. EUie, 16 East, Scott, N. R. 123. 

352. (/<) Dcaleg v. Stuart, 7 H. & N. 763; 

(d) Earl of Shrewsbury v. Gould, 2 B. & 31 L. J., Ex. 281. 
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breach of this covenant by the lessor subsequently demising some of Ch.v. Sko. 9. 
his lands for a term of yeai’s, without any (*lauso to prevc*nt the tenant 
from obstructing the person having the licence of spoiling to enjoy Agreements. 
his licence, and without reserving a power to give notice to quit if 
he did (0. 

In The Earl of GlmgoK v. IlnrUt Alum Company a lease of MiningLeoee. 
alum mines gave tlie lessee the right to obtain alum from certain 
coal wastes. A subsequent lease of the coal mines pronded that 
nothing thereby ‘gi'anted should injm'c the rights of the parties who 
held the alum mines. The alum existed in the coal wastes. The coal 
lessees could not thorouglily work tlio coal without removing the 
pillars wliieli support cd the roof ; but by doing this, llio alum woidd 
be rendered impossible to be reached : it was lield by the House of 
Lords that the coal pillars could not be removed (/r). A covenant will 
not bo implied in a lease of mines for the lessees to sink a pit or shaft, 
although various piDvisions of the lease c.annot bo carried into otfecjt 
without their doing so (/), 

The tendency of modern decisions is not to imply covenants or 
stipulations which might and ought to have been expressed if in- 
tended (in). 

A recital in u deed may amount to a covenant wlioro it appears to implied Covc- 
be.the intention of the parties that it sliould do so (;/), and upon such 
implied covenant an action of covenant may bo maintained (o). 


Sect. 10.--O/ Exceptions and Iteservations. 

An exception relates to some existing component part of the thing Dintiuction 
demised, which is capable of being severed or distinguished from it: ceptiou and* 
but a reservation is properly of some right or profit to iiriso from the Reservation, 
subject of the demise, wliich liad previously no separate existence ( 7 ;). 

A right of way reserved to the lessor by the lease, over the lands 
demised, is not strictly an exception or a reservation, being neither 


(0 Kewtm V. mirntt, 8 M. & W. 711. 

(A) Earl of Glasgow^y. Hurkt Alum Co.. 
3 H. L. Cos. 26. 

(/) Jatnes y. Cochrane^ 7 Exch. 170; 8 
Id. 656. Seo also, as to mining leases, 
Eowhotham y. Wilson j 8 H. L. Cas. 348 ; 
Lugdale y, EobertsoUf 3 K. & J. 696 ; Sjnith 
y. Darby, 42 L. J., Q. B. 140; Eadon v. 

42 L. J., Ex. 30; in the last of 
which cases it was hold that when the 
owner of surface and minerals beneath 
grants a lease of the minerals, there is 
not, outside the contract, an implied re- 


seiTation of any right to have the surface 
supported by the minerals. 

(»i) Aspdm V. Austin, 6 Q. B. 671; 
Dmm y. Sayles, Id. 686 ; Doe d. Marquis 
of Bute V. Guest, 16 M. & W. 160; ^niith 
V. Mayor, ^c. of Harwich, 2 C. B., N. S. 
651; Bharp v. Waterhouse, 7 E. & B. 816. 
hi) Lay v. Mottram, 19 C. B., N. S. 479. 
(o) Sampsln v. Easterby, 9 B. & 0. 
605; B.C., in error, 6 Bing. 644 ; 1 C. & J. 
105; tSaltoun v. llowttoun, 1 Bing. 433; 
Earrall v. Hilditch, 6 C. B., N. S. 840. 

{p) 4 Jarm. Free. 316 (3rd ed.). 
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parcel of the thing demised nor issuing out of it, but is in strictness 
of law an easement newly created by way of grant from the lessee {q). 
But where a lease was mode of lands, except and always reserved out 
of the demise unto the lessor all timber trees, &c., and also except 
and reserved all royaltm whatsoever to the premises belonging or in 
anywise appertaining, it was held, that this was an exception or 
reservation, and was not pleadable as a grant (r). 

An exception, being the act and words of the lessor, is usually taken 
strictly against him {»). But whore a lease contained an exception in 
favour of the lessor of the mines and qiiames under the demised 
property, with full power to win and work, and also with free way- 
leave and passage to, from, and along the same; and the lessor 
covenanted in using the excepted rights to do as little damage to the 
soil as possible : it was held, that the lessor was entitled to the absolute 
use of an underground right of way and not merely to a right 
restricted to the purpose of working the mines under the demised 
promises ; but that ho was not entitled so to work the reserved mines 
08 to let do\s'n the surface {t). Where a railway ciompany excepted 
and reserved out of a demise of land a patent slip therein, and the 
machinery connected therewith, with free access thereto “ for them- 
selves, their successors and assigns, officers, servants, and workmen 
it was held that a licensee of the company might justify using the 
slip («). It has been held, too, in a suit for specific performance of an 
agreement for a lease, wliero a rector agreed to lot a hum, except 
thirty-seven acres (not saying which), that the rector had the right to 
select which thirty-seven acres should not bo included in the lease [x). 

“ In eveiy good exception,” it is said in Sheppaid’s Touchstone, 
“ these things must always concur : 1, the exception must bo by apt 
words as ‘ saving and excepting,’ or the like (y) : 2, it must be a part 
of the thing demised, and not of some other thing : 3, it must be only 
part of the thing, and not all ; 4, it must be of such a thing os is 
severable from the promises demised, and not of an inseparable 
incident : 5, it must be of such a thing as he who doth accept may 
have, and which properly belongs to him : 6, it must be certainly or 
sufficiently described and set down ” (s). 

If a man be possessed of a new house and an old house, and make 
a lease with an exception of the new house for the use of the lessor 

( 9 ) Durham and Sunderland £. Co. y. 668 ; 34 L. J., C. F. 114. 

Walker^ 2 Q. B. 940. Jenkim y. Oreen^ 27 Beay. 437 ; 28 

(r) Dannell y. Milly 3 C. B. 626. L. J., Gh. 81 7, per Bomillj, M.B. Bed 

(«) Shep. Touch. 77. queere; we Danny. Spurrier^ 3B. &P. 899. 

(/] Froudy. BateSf 34 L. J., Ch. 406; 11 {y) Co. Lit. 47a. 

Jur., N. S. 441. (i) Shep. Touoh. (7th ed.) ^ Piston, 

(m) Mitcalfoy. Wwtamy^ 17 C. B., N. S. p. 78 ; DmeU y. Collm^ Gro. Eliz. 6 . 
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when he pleases to reside there, and at other times for the use of the C!h.V. Sec. lo. 
lessee, the new house is well excepted ; and such exception is not 

avoided by the words “ at all times to be used by the lessee, when the 

lessor doth not dwell there ; for that sentence doth not enure as an 
exception out of an exception (which sets thematteratlargo), but only 
as a declaration of the lessor’s intention in mating the exception; — ^the 
latter words, however, moke the lessee tenant at will {a). So, if a man 
lasee his houses, excepting his new house, ditmg the term, this excep- 
tion is good : but if he except it during life, it is void ; for the words 
“ during life ” qualify the exception, and show liis intent that the 
house shall not be excepted diuing the whole tenn, and so it is void. 

A clause in a lease purpoiting to reserve underwoods and under- Exception of 
ground produce, enures not as a reservation, but as iin exception (i). 

A lease of lands excepted all timber, timber trees and other trees, 

&c., bushes and tlionis, other than such bushes and thonis os should 
be necessary for the repairs of the fences ; the lessee covenanted to 
keep fences in repair, and tlio lessor eoYCuaiited to find and provide, 
if growing on the promises, rough timber, stakes and bushes : it was 
held, that the provision as to bushes and thorns necessary for repaim 
was not an exception out of an exception, but that all trees, bushes 
and thonis wore excepted out of the demise, whether part of a fenco 
or not, or whetlior necessary for repaim or not (c). An exception of 
“ all the wood ” will bo an exception of the soil whereon the wood 
grows (rf). In like manner, if all the underwood and copse would bo 
excepted, the land will also be excepted, unless it clearly appear that 
it was merely the intention of the parties fo excejit only the wood 
itself (<?). But where “timber trees” are excepted, the soil in whicli 
they grow ^vill not be covered by the exception (/), nor will it wlioro 
a tenement described as “ all timber trees, wood, underwood, &c.,” 
are excepted (ry). It will be usually not diflicult to collect from the 
words used whether the exception was intended to extend to the soil 
or only to the trees, the more generic expressions pointing to the soil, 
and the more specific to the trees. A parol demise of land, reserving 
to the landloiji “ all the hedges, trees, thorn bushes, fences, with lop 
and top,” operates os a licence to enter the land for the piuq)ose of 
cutting and carrying away the trees (A). Where a lessee for life 
made a lease for years, excepting the wood, underwood and trees 
growing upon the land, it was held a good exception, although he 

fa) Cudlip V. Jtundall, 3 Salk. 156. (f) WhUtkr r. Tanhw, supra ; Tmeomh 

(5) Lot d. Louglat t. Lock, 2 A. & £. v. Thomat, Cro. Jao. 524. 

706. (y) WhitiUr v. Taalotc, Cro. Jao. 487. 

(c) Jenney y. Brook, 6 Q. B. 323. (y) Leigh v. Heald, 1 B. & Ad. 622. 

(d) Ivo y. Sama, Cro. EHz. 521 ; Whietler (A) J/cfri^y. leham, 7 Exch. 77 ; Liford^t 

y. Faelow, Cro. Jao. 487. case, 11 Co. R. 51 b. 

m2 
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had no interest in thorn but as lessee ; becaiwo ho remained always 
tenant, and was chargeable in waste — wherefore to prevent it he 
might make the oxcei)tion : but if a lessee for years assign over his 
term with such an exception, it is a void exception (*). An excep- 
tion of “all trees, woods, coppice-wood grounds, of what kind or 
growth soever*’ (A), or of “all timber trees and other trees, but not 
the annual fruit thereof,” does not include apple-trees (/). 

A clause purporting to reserve and except to the lessor the power 
of hunting, &c. over the demised premises, enures as a grant from the 
lessee to tlio lessor — a grant of a profit d prendre. It is not in law 
either a reservation or exception {m ) . A demise of lands, excepting and 
reserving all royaltm^ with a clause for the lessor to be allowed to 
prosecute actions against persons trespassing for the purpose of hunting, 
&o., does not amount to a grant by the lessee of a liberty for the lessor 
to enter for the purpose of pursuing, killing and taking birds of war- 
ren [n) . In a demise of a mansion-house and land, with the solo licence 
of sporting over all other lands of the lessor’s, subject to the liberty for 
each tenant on his farm to kill rabbits thereon, the exception extends 
not only to farms existing at the time of the demise, but also to other 
lands, as plantations, subsequently let as farms (p). 

An exception of minerals includes stones got from quarries (/)), and 
also everything tliat is necessary for working the mines or quarries, 
including way-leave for carrying away the stone or minerals (5) ; but 
the reservation of a full power to work mines docs not include the 
power of working so as to let down the surface (r). 

Wliere there was a lease of certain lands, together with all houses, 
water-courses, &c., excepting “ a water-course flowing or descending 
from ” a certain spot, through a meadow, it was held in the particular 
case to be an exception of the water itself, not of the channel through 
wliich il. flowed (.v). Where there was a demise of a mill aiid a 
stream of water, except so much of the water as should be suflicieiit 
for tlio suj)ply of peraons whom the lessor had aheady contracted 
with or thereafter should contract to supply, provided that such a 
quantity should be left as should be sufiioient to supply the mill for 
twelve hours a day : it was held, that this was not an absolute under- 
taking to supply water to work the mill twelve hours a day, but that 

(•) liami V. Gyrling^ Cro. Jao. 296. . («) Pmnell v. J/iW, 3 C. B. 626. 

(A) Lmdony. Southwell^ Hob. 304; 1Vynd~ [o) Newtwi t. Wilmott^ 8 M. & W. 711 . 

ham V. Way^ 4 Taimt. 316. (/?) Mickkihwait v. Winter^ 6 Ex. 644 ; 

(/) Bullen y. Lenning, 6 B. & G. 842. 20 L. J., Ex. 313. 

(m) Doe d. Dottglae v. Loch^ 2 A. & E. {q) Cardigan v. ArmUage, 2 B. & 0. 
706, 743 ; Wickham y. Hawker, 7 M. & W. 197. 

103; Swart y. Graham, 7 H. L. Gas. 333; (r) Jeffryee v. Erant, 34 L. J., G. P. 261 ; 

Hall on Profits Prendre, p. 324. And 19 C. B., N. S. 246. 
see post, Gh. XVllI. Sect. 6, ** Game,” (s) Doe d. Earl of Egretnont v. Williams, 
&o. 11 Q. B. 688. 
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it was a demise of the mill as the water was flowing at the time of Ca.v. Seo. lo. 

the demise (rt. Siceplioni and 

' ' JlctenatioM, 


Sect. 11 . — Provisoes ami Conditions, 

The terms “proviso” and “condition” are synonymous, and Signify Nature of 
some quality annexed to a real estate, by virtue of which it may bo 
defeated, enlarged or created upon an uncertain event. Such qualities 
annexed to personal contracts and agreements are gouorally called 
conditions (u). A proviso or condition of re-entry may bo inserted 
in an agreement for a lease not imder seal (.r). It will even form 
part of a new implied tenancy from year to year upon the terms of a 
previous lease or agreement (//), and could be taken advantage of in 
cose of entry and payment of rent upon the ordinary agreement for 
a lease. 

Conditions are either precedent or subsequent. AVliere a condition Conditions 
must bo performed before the estate can commence, it is called “ a 
condition precedent;” but where the cffcot of the condition is cither 
to enlarge or defeat an estate already created, it is then called “ a 
condition subsequent” (c). 

Conditions as well as covenants are to bo construed according to Construction 
the real intentions of ihe parties {a). What is or is not a condition ^"onditions. 
precedent depends not on merely technical words, but upon the plain 
intention of the parties, to be deduced from tlio whole instrument (6). 

Tlie court will not decide as to the meaning of an insensible condition 
or proviso for re-entry (c). 

A condition may bo contained in tlie same deed or indorsed upon By what In- 
tho deed ; or may be contained in another deed executed the same 
day {d ) ; a condition indorsed upon a lease before the scaling and 
delivery is of equal force with a condition written within tlio deed (f*). 

Conditions are most properly created by using the word “ condi- By what 
tion,” or the words “ on condition ;” but the word commonly and 
as effectually made use of, is, that of “provided” (/). The words created, 
“covenant” and “condition,” when used in an agreement, do not 
necessarily mean a covenant under seal, or a condition in the strict 
legal sense of the word, but may, in order to effectuate the intention 


(0 Bktchford v. Mayor, &c. of Plymouth, 
3 N. C. 691. 

S Bao. Abr. tit. Condition, 

Hayno y. Cummingo^ 16 G. B., N. S. 

421. 

(y) Tkmao v. Packer^ 1 H. & N. 669. 

{z) Cruifle*8 Big. XII. tit. 1, 8. 6 ; 1 
In^. 16 a, 237 a, n. 1. 

(a) Cole EJeo. 407. 

{h) Poherti y. Brett^ 11 H. L. Cos. 337 ; 


34 L. J., Ch. 241. 

(c) Poe d. Wynham v. Carew^ 2 Q. B. 
317; Poe d. Parke v. BowditeA, 8 Q. B. 
973. 

(d) Com. Dig. tit. Condition (A, 9). 

(«•) Orijin V. Stanhope^ Cro. Jac, 466 ; 
Goodright d. NieholU v. Mark, 4 M. & 8. 
30. 

(/) Shep. Touch. 122; Co. Lit. 146. 
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of the parties, be construed to mean “contract or stipulation” {g). 
If a proviso or condition have dependence upon another clause of the 
deed, or if the words of the lease bo to compel the lessor to do some- 
thing, then it is not a condition, but a covenant only; as if there be 
in the deed a covenant that the lessee should scour the ditches, and 
then these words follow, “provided that the lessor shall carry away 
the earth.” If the words run thus: “provided always, and the 
lessee, &c., doth covenant, &c., that neither he nor his heirs shall do 
Buoli an act ;” this is both a condition and a covenant (h) ; so if the 
words are “provided always, and it is covenanted and agreed between 
the parties, that the lessee shall not alien,” this is both a condition 
and a covenant ; for it is a condition by force of the proviso, and a 
covenant by force of the other words {i), A covenant by the lessor 
for quiet enjoyment by the lessee, his executors, administrators and 
assigns, during the term, he or they paying the rent thereby reserved 
and performing tlie covenants on his and their part contained, is not 
a covenant subject to a condition precedent (/:). 

Whore in an agreement to demise lands for a term of years at a cer- 
tain annual rent, in which there was no clause of re-entry, there was 
a stipulation “ that in case the said lessor shoidd want any port of the 
said land to build or otherwise, or cause to bo built, then the lessee 
shall give up that part of the said land as should bo requested by the 
lessor, by his making an abatement in proportion to the rent charged; 
and also to pay for so much of tlie fence at a fair valuation, os ho 
should have occasion from time to time to take away, by his giving or 
leaving six months’ notice of what he intended to do it was held, 
that this was merely a covenant, and not a condition (/), But where 
a proviso in a lease was, that in case the lessor at any time shall bo 
desirous of having any part of tlie land delivered up to him and shall 
sign three months’ notice, the lessee covenants to give it up, and that 
tlie lessor shall and may take peaceable and quiet possession, paying 
a fair compensation, and the rent being reduced at a certain rate per 
acre, it was held not to bo a covenant merely (m). By an agreement 
for a lease it was stipulated and conditioned^ that A. should not assign, 
transfer or underlet any of tlie premises, otherwise than to his wife, 
child or children : it was held, that by such clause a condition was 
created for the breach of which the lessor might maintain an eject- 
ment (»). But mere words of agreement, such os “ the tenant hereby 

iff) Hayne y. Cumminya, 16 G. B., N. S. (0 Do^d. IFilmi y. Phillips, 2Bmg. 13 ; 
421. 9 ^00. 46 ; Poe d. TFUson r. Abel, 2 Jkf. & 

(A) Shep. Touch. 122 ; Co. Lit. 146. S. 641. 

(t) Go. Lit. 103 b. (m) Poe d. Gardner y. Kennard, 12 Q. 

(A) Pawson y. Pyer, Bart,, 6 B. & Adol. B. 244. 

584/ post, Chap. XVII., Sect. B b ; and Bee (») Poe y. Henniker y. Watt, 8 B. & 0. 
Lock V. Furze, 19 C. B., N. S. 96; L. R., 308. 

1 C. P. 441. 
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agrees that he will not underlet the premises without the consent in Ch.V.Sbo.h. 
writing of the landlord” (o), do not constitute such a condition 

A condition that assignments should be left with the solicitor of the ^ 

ground landlord has been held to be a covenant (</). 


A condition which does not concern the thing demised, but is only “Running 
collateral, does not run with the land, nor with the reversion ; and an 
assignee of the lessor cannot sue for any breach of it (r). 


Sect. 12. — Schedules^ IndorsmentSy Sfc. 

When a house is let, together with fixtures, furniture or other 
articles therein, it is usual to make a schedule or iuventory of them, 
with a covenant or promise from the lessee to re-delivor tlicm at the 
end of the term. Such covenant or promise will give tlio landlord 
a better remedy (with clearer evidence) tlian ho would otherwise 
have (s). The schedule or inventory is generally written at the foot 
or end of the lease, or it is indorsed tlicreon, or annexed tliercto. 

Sometimes by oversight or mistake a schedule referred to in a deed 
as annexed tliercto is not in fact annexed when the deed is executed. 
In such case the deed will operate and take efiect, so far as may be, 
without the assistance of the schedule (^). But sometimes it is in- 
sensible and inoperative as to part without tlie aid of the sclicdiile (?«). 
The articles comprised in the sclicdulo should bo specified in such a 
manner as to prevent all doubt as to Avhat was intended to bo in- 
cluded (^’). When tliey are numerous and comprise items of small 
value, the description of the property should be general enough to in- 
clude all the items, after wliich may be added ‘‘ the principal articles 
whereof aro particularly enumerated and described in the schedule 
hereunder written, or hereunto annexed,” or to that oiroct(.r). 13 ut 
sometimes the schedule may be referred to in such a manner as to 
exclude anything not therein specified (y). A deed is not avoided by 
subsequently annexing the schedule therein referred to (s) ; but fre- 
quently the deed may be used without the schedule (r;). 


Soliedulo of 

Fixtures, 

Fiiniiturc,&o. 


Wiou Sclic- 
dulo not au- 
iiexed, by 
Mistake. 


How tho 
Articles 
should bo do- 
scribod iu 
Schodulo. 


lo) Shaw V. Coffin, U C. B., N. S. 372. 

(/?) Crawlet/ v. Price, L. R., 10 Q. B. 
302; 33L. T. 203; 23 W.R. 874. 

(y) Brooks V. lirysdalc, L. R., 30. P. D. 
62 ; 37 L. T. 467; boo auto, 113 (c). 

(r) Stevens y. Copp, L. R., 4 Ex. 20; and 
BOO i49, ante. 

W Bampier v. Pole, 4 Exch. 678. 

(<) Byer v. Green, 1 Exch. 71; Barnes v. 
Heath, 3 C. B. 938 ; Bampiet' v. Pole, 4 
Exch. 678. 

(r<) IFeeks v. Maillardet, 14 East, 668 ; 
Selim y. Price, L. R., 2 Ex. 189; 36 L. J., 
Ex. 93. 


(r) Wood V. PowcHJje, 6 Exch, 407 ; Cort 
V. Sagar, 3 II. & N. 370 ; Jfntchimon v. 
Kay, 23 Beav. 113; citc<l 3 II. & N. 372 ; 
Baker v. Jtichardson, G W. R. 6G3 ; Walsh 
V. Trevanion, 16 Q. B. 733 ; Barton v. Bawes, 
IOC. B. 261. 

U) Byer v. Greets, 1 Exch. 71. 

(y) Woody. Itowcliffe, 6 Exch. 407; Baker 
V. Richardson, C W. R. 663, contra. 

(z) West V. Steward, 14 M. & W. 47. But 
see Sellin v. Price, L. R., 2 Ex. 189, 192 ; 
36 L. J., Ex. 93. 

(a) Barnes v. Heath, 3 C. B. 938 ; Bye 
V. Green, 1 Exch. 71. 
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When a fine or premiuni is paid, a receipt for the amount should 
be indorsed on the lease. It may be concisely expressed thus: — 
“ Received of Mr. C. D. the sum of pounds as within mentioned.” 
No receipt stamp is necessary in addition to the lease stamp. 

The usual attestation clause should not be omitted, especially when 
the lease is granted in pursuance of a power (ft). Alterations in the 
deed should be specially mentioned in the attestation, or marked in 
the margin with the initials of the attesting witnesses. 

It sometimes happens that after a deed has been engrossed, but 
before it is executed, some additional covenant or stipulation is agreed 
on, which cannot conveniently be interlined. In such case it may be 
indorsed on the lease, and referred to in the proper place thus: — 
“See back (A).” Memorandums indorsed upon leases, if mode pre- 
viously to the execution of the lease, are considered in construction 
and effect as part of the instrument, although tlioy add to or change 
the provisions of the deed (c). An indorsement upon a deed or other 
alteriition therein is taken to have been made before the execution of 
the deed and to bo parcel of it, in the absence of proof to the con- 
trary {d). It is no objection to a lease that an alteration therein was 
made and signed, after tho lease was signed, but before it was scaled 
and delivered (r). 

A memorandum indorsed upon an instrument subsequently to its 
execution, although it refers thereto, is to all intents a new instru- 
ment, and must be executed and stamped accordingly (./'). 


Sect. 13. — Stamp, 

Tho stamping of leases and agreements for leases, which was, before 
llie 1st January, 1871, regulated by a number of complicated enact- 
ments, is now regulated by tho Stamp Act, 1871 (33 & 34 Viet. o. 97), 
which came into operation on the 1st January, 1871, from which date 
also the Inland Revenue Repeal Act, 1870 (33 & 34 Viet. c. 99), repealed 
a large body of prior enactments on tho subject, the titles of which 
may bo seen on reference to that act. 

Such portions of the Stamp Act, 1870, and of tho schedule 
thereto as bear upon the subject of this work are sot out at length 
hereafter (g). 

(A) 22 & 23 Viet. c. 36, 8. 12. Palmer, 16 Q. B. 747. 

{c) Griffin v. Stanhope, Cro. Jao. 456; {e) Lpburnr.lFa7rinffton,lStfiLtk.Bi,l62, 

Ooodright d. NieJtolla v. Mark, 4 M. & S. (/) Reed v. Deere, 7 B. & C. 261 ; 2 C. 

30; Frogley v. Earl Lovelace, 1 Johns. kV,(rU\Eilly,Patten,%'Ea%i,Zl^\ French 
333. V. Patten, 9 East, 351; Tilsley’s Stamp L. 

(rf) Brewster r. Kidgell, Garth. 438; Flint 359 (2nd ed.). 
y. Brandon, 1 Bo8. & P., N. B. 73; Doe (g) Sco post, Appendix A. sect. 7 ; and 
d. Tatum v. Catamore, 16 Q. B. 746. The as to stamping after execution, and for 
presumption is tho other way with respect purposes of ovidenco, see soots. 15 — 17 of 
to a wul or codicil ; Doe d. ShalleroHs y. the act, and post, p. i72. 
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It may be mentioned here, however, that by the Inland Rovonue Cn.V.SEc.13. 
Act, 1876 (39 & 40 Viet, c. 16), s. 11, an instrument whereby the stamps on 

rent reserved by any other instrument ohargoablo with duty os a ^ 

lease and duly stamped is increased “ shall not bo chargeable with JSditional 
stamp duty, otherwise than as a lease in consideration of the ad- 
ditional rent thereby made payable.’' 

Prior to the Stamp Act, 1870, the ad valorem stamp duty on a lease, stamp do- 
or agreement for a lease, was to be regulated by tlio consideration 
appearing on the face of it, although it miglit not be that whicli was nideration. 
actually paid (A), and the ad valorem duty applied only to considerations 
passing between the lessor and lessee (/) ; but both tlicsc rules are ‘ 
abrogated by the terms of the schedule to the Act of 1870, tit. 

“ Lease.” 

If two distinct rents bo reserved, one for tlie house and land, Soparaio 
and another for the fiirnituro and fixtures, the stamp must be 
sufTicient to cover both (/). AVliore tlio jilaintiff demised a slate 
pit at S. and stone quarries at M. to llie defendant under an 
indenture of lease, to liold the one from Lady-day, 1815, and 
the otlier from Michaelmas, 1817, for the several terms of foui*teon 
years from the respective dates thereof, at the yearly rent of 70/. for 
the slate pit and 130/. for tlio quarries : it was hohl, that one ad 
valorem stamp on the aggregate amount was sufficient, as the lotting 
must bo considered as one transaction, there being no evidence of 
an intent by the parties to defraud the revenue (w). Again, whore 
a lease contained a demise of two separate farms, with two habon- 
dunis diffei’ing from each other, a reservation of a separate rent in 
respect to each farm, and separate covenants, some applying to one 
farm and some to the other : it was held, that one ad valorem stamp 
for the amount of both rents was sufficient (>?). So also a lease 
containing a demise of land, at a corfain ronf, and of other land at 
the Slime rent as was then paid for it, bul not describing tlie amount, 
is well stamped by one ad valorem stamp, calculat(‘d upon the whole 
amount of rent to be paid for all the lands (o). 

If a contract, which is signed by one party, have, previously to the New Stipula- 
signature of the other, inserted in it a new stiimlafion, it is entire, and 
requires but one stamp (p) : and where an instrument contained in its 
general terms a written contract or demise to several different tenants 
for different estates at different rents, set against eadi signature, and one 
stomp only appeared on the paper ; the court held, that it was matter 
of circumstantial evidence to which contract such stamp should bn 

(A) Duck V. Hraddyllf M‘Clel. 217 ; 13 (w) Blount v. Peaman^ 1 Biugf. N. C. 

Pneo, 466. 408; 1 Scott, ."io. 

f*) Boone v. Mitchell, 1 B. & C. 18. (o) Parry v. Bcerr, 5 A. & E. 5.)1. 

(/) Coster y. Cowling, 7 Bing. 456. Knight v. Crockford, 1 Esp. 189. 

(w) Boasc V. Jackson, 3 B. & B. 185. 
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applied (7), An agreement for a lease oontaining a provision that 
the lessee should give up a form at Michaelmas was held not to 
require a new stamp by tho addition of the word “house and 
buildings,” on the ground that the addition merely expressed what 
the parties intended at first (/•). A new agreement of course requires 
a new stamp («). 

It was formerly tho law that if a lease in writing contained a con- 
tract for the purchase of goods, it could not be given in evidence to 
prove the sale of the goods, unless it had a lease stamp (f). The 97th 
section of the Act of 1870 now provides for this cose, by the enact- 
ment that where part of the consideration consists of goods, the value 
of the goods is to bo deemed a consideration in respect of which the 
lease is cliargcable with duty. 

A lease with option for lessee to purchase requires but one stomp 
as a lease (w). 

A stamp is only necessary where a paper is used ns evidence of an 
agreement directly, and not where it is used incidentally (r). Tho 
coimt will not decide upon a special case stating that any of the deeds 
or documents therein mentioned are imstamped (y). The draft of an 
agreement for letting premises in wliich alterations were made, and 
which was finally agreed to by tho solicitors on both sides, but was 
never signed, is not admissible as evidence of an express contract 
without a stamp (2). So a rough imperfect memorandum of an agree- 
ment to become simoty for rent iniist bo stamped, and 'will exclude 
oral evidence of such agreement {a), Wliero a proposal was made iu 
writing by A. to let a piece of land to B. on certain terms contained 
in a written agreement between B. and C., and A. afterwards agreed, 
by pai’ol, tliat B. should have tho land upon tho terms proposed ; it 
was held, in an action for a breach of tlio agreement, that the original 
proposal was receivable in evidence without a stamp (i). Where, 
pending a negotiation for a tenancy for less than three years, the terms 
of which were arranged by parol, a memorandum was signed and 
delivered by the landlord to the tenant, saying he should be happy to 
allow him to quit on a certain event without notice : it was held this 
might be given in evidence without a stamp (c). A written paper, 
signed by an auctioneer, and delivered to a bidder, to whom lands 
wore let by auction, containing the description of tho lands, the term 
ior which they were let to the bidder, and tho rent payable, but not 

(</) Doe d. Copley v. Day, 13 East, 241. Forsyth v. Jerm, 1 Stark. 437. 

Ir) Doe d. Waters v. Uonghton, 1 Man. & (y) Nixon v. Album Marine Imuranee 

R. 208. Co., L. R., 2 Ex. 338; 36 L. J., Ex. 180. 

(«) See Iteid v. Deere, 7 B. & C. 261. fs) Chadwick r. Clarke, 1 C. B. 700. 

(4 St0\e V. Moyers, 2 M. & W. 443. [a) Glover v. Halkett, 2 H. & N. 487. 

(tt) Worthington v. Warrington, 6 C. B. (A) Drant v. Droicne, 3 B. & 0. 666 ; 

636. Edgar v. Blieke, 1 Stark. R. 464. 

(j*) Wheldon v. Matthews, 2 CLit. 399 ; (o) Bethell v. Bleneowe, 3 M. & Q-. 119. 
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the lessor’s name, was held necessary to be stamped (rf) : but a similar c^m V.Sec. 13. 
paper not signed by the auctioneer, or any of the parties, was held 

not to be such a minute of the agreement as was required to be 

stomped, nor such a writing as would exclude parol evidence (c). 

Where there was a parol agreement to demise certain premises ui)on 
the terms and conditions contained in a lease of the same promises, 
granted by the lessor to another person ; it was held, that in an action 
by the lessor against the lessee for rent and non-repairs, the lease 
could not be read in evidence unless it was stamjicd (/). Where on 
instrument stamped witli a lease stomp demised certain premises upon 
the conditions contained in the annexed lease, which was not stamped, 
it was held, that the annexed lease was admissible in ovidenco without 
a stamp {g). Though an oral lease for tlireo years may be good, yet 
if it be reduced into writing it must be stamped, or it will not bo 
receivable in evidence (A). 

Wlioro a document is offered in evidence, and it is objected to by Objection to 
the opposite party on the ground that it is not 8uffi(‘iontly stamped, 
proof of tluit lies on the party who makes the objection, it being a 
fact (/). The objoctioia is one of a preliminary nature to bo decided 
by the judge (not by the jury), who will, immediately upon the 
objection being taken, peniiit evidence to bo interposed, and argu- 
ments adduced, to prove or disprove the sufficiency of the stamp (Z). 

Wliere a document has been altered so as to affect its validity and 
also the stamp, it should bo objected to on two groimds, viz. 1. Tlnit 
the alteration has made the deed void; 2. That it has rendered anew 
stamp necessary : unless the second point bo duly taken, it c^annot bo 
relied upon, on an application for a new trial, &c. (Z). Tlio judge’s 
decision that the stomp is sufficient, or that no stamp is necessary, is 
conclusive {m) ; but his decision the other way may be reviewed upon 
an application for n now trial, &c. (m). Since the Common Law Pro- 
cedure Act, 1854, s. 28 (repealed and ro-enaclcd by s. 15 of tlio Stamp 
Act, 1870), objections to written evidence for want of a sufficient stamp 
are usually made by the judge’s marshal or associate, whoso duty it is 
to make the objection, although neither party wishes it, upon the 
production of the document as evidence. But sometimes this may 
be avoided by the parties mutually agreeing in writing before tlio 

(/l) Rambottom v. Mortlcy^ 2 M. & S. 486 ; Rainter y. IliU^ 2 0. & K. 924 ; Doe 
446. d. Fryer v. Coombn^ 3 Q. B. 687 Key v. 

(e) Rambottom v. Tunbridge^ 6 M. & S. Mathias^ 3 F. F. 279. 

434. (/) Faylcton v. Gutteridye 11 M, & W. 

(/) Tumor v. Power, 7 B. & C. 626 ; 1 466, 469 ; 2 Dowl. N. S. 1053. 

Moo. & M. 131. (m) C. JL. P. Act, 1854 (17 & 18 Viet. 

{y) Pearee v. Cheelyn, 4 A. & E. 225; c. r25),s.31; Siordet v.Kwzymki, 17 C. B. 

Strutt y. Robinson, 3 B. & Ad. 396. 251 ; 25 L. J., C. P. 2 ; Ilcisir v. Grout, 

ih) Prosser v. PhiHips, Bull. N. P. 269. 5 H. & N. 35. 

(0 Waddington v. Franeis, 6 Esp. 182; («) Fishmngers' Co. v. Limndale, 12 C. 

Doed. Fryer y. Coombs, 3 Q. B. 687. B. 657; Gurr v. Scudds, 11 Excli. 190; 

[k) Bartlett v. Smith, 11 M. & VV. 483, Shari)ks v. Rickard, 2 H. & N. 57. 
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trial to admit copies in evidonco instead of the originals (o). Under 
the Stamp Act, 1870, the associate can moke only such objections for 
want of a stamp as the parties might liave made if the statute hod 
not passed (o). 

By the Stamp Act, 1870, s. 15, an unstamped or insufficiently 
stamped instniment may be stamped after execution, on payment of 
the unpaid duty and a penalty of 10/., and, in case the duty exceeds 
10/., of 5 per cent, interest on the unpaid duty from the day of 
execution up to tlie time when the interest is equal to the unpaid 
duty. Wliero an instrument is not required by law to bo stamped 
within a particular time after its execution, the coiu+, upon its being 
offered in ovidenco, will not inquire when the stamp was affixed, nor, 
if a penalty was incurred, whether the proper penalty was paid on 
tlio stamping (p ) : and if an instrument lias been originally un- 
Btamj)ed, but lias been stamped on payment of llio penalty, it is 
admissible in evidence, though the ro(.‘cipt for tho penalty has been 
erased ; provided it bo proved tliat such receipt has been indorsed on 
it ; it is not necessary to prove the commissioners' signature to such a 
receipt {q). 

By 8. 16 of tlie Stamp Act, 1870, an unstamped lease (amongst 
other documents) if tendered in evidence in any Court of Civil 
Judicature in England may be received in evidence on pajunent to 
the officer ot the court, of the amount of unpaid duty, and tho penalty 
payable on stamping tlie same, and a further sum of one pound. 

Under prior stamp acts it had been licld (/•), that in a case of stamp- 
ing after execution, the proper stamp to be applied was that which 
was necessary at tho time tho stamp was actually iiffixed. But tho 
Stamp Act, 1870, s. 17, expressly enacts that “ save as aforesaid" [i. e., 
save as in ss. 15, 16, mentioned] “no instrimient executed in any part 
of the United Kingdom shall, except in criminal proceedings, be 
j)leadod or given in evidence, or admitted to bo good, useful or avail- 
able, in law or equity, unless it is duly stamped in accordance icith the 
law in force at the time when it was first excciitcd^^ (.s). 


Sect. 14:,-^Execiition of Lease, 

Where a lease is by deed, the respective parties should seal and 
deliver it, for an instrument not under seal is no deed (/). One piece 


(o) TrnrUs y, JIiDgrcave^ 4 F. & F. 1078. 834 ; Leakin y. Penniall^ 2 Exob. 320. 

ip) Pvx V. Pi'esiou, 5 B. & Ad. 1028. («) Seo this enactment acted on in 

to) Apothecaries' Co, y,Fm\ijhough^ 2 C. Clarke y. jRoeke, 3 Q. B. D. 170. 

& F. 438. (0 1 Steph. Com. 492. 

(r) Mckteorth v. Simpsarif 1 C. M. & R. 
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of wax may bo the seal of several persons, but it must appear by the Ch.v.Sec.h. 
deed and profess to be the seal of eaeh(w). It is not, however, 
absolutely essential, that there should be either wax or wafer; it 
seems to be enough that there should bo an impression on the parch- 
ment or paper, with the intent of sealing (i*). Tlie method of our 
Saxon ancestors was for such as could write to subscribe tlieir names, 
and, whether they could write or not, to affix tlie sign of tlie cross, 
which custom illiterate persons for the most part to this day keep up 
by signing a cross for their mark, when unable to write their names. 

A deed is well executed by an illiterate person, if it be signed by a 
third person at his request and in liis presence, and sealed and 
delivered by him. It need not bo read over to him, unless he re- 
quired it (y). 

It is a point on which autliorities are at variance, whether the WJu3ther 
Statute of Frauds, 29 Car. 2, e. 3 (c), requires leases by deed to bo nujitVZ 
signed {n). The preponderance of authority (i) seenis to be in favour wgued. 
of the signatm’O not being necessary. 

A lessee entering and holding under a lease not executed by Failure of 
his laiidloi'd is not estopped, in an a(;tion by the assignee of the 
lessor, from showing such want of execution by the lessor (c). 

Wliere a lease for a tenn, containing a covenant to repair (hinny the 
tenn, although executed by the lessee, is not executed by the lessoi*, 
the lessee is not bound hy the eocemnt^ for the lease being void he has 
not had the consideration for his covenant (d). And it seems tliat 
such lessee would not bo bound by such a covenant by tlie fact of liis 
having enjoyed the premises for a period of years equal to those 
which the toim would have comprised, if it liad been granted, if lie 
was not bound during its continuance (^»). But lie may bo liable 
upon an implied tenancy on the like terms and conditions as those 
expressed in the lease. 

The lease must also bo dcliveml either by the parties themselves or Delivery, 
by their attorney authorized by a power, for merely sealing does not 
make a deed: the delivery is also expressed in their attestation 


Cooeh V. Goodman^ 2 Q. B. 580. 

(a:i Bee Beg. v. Trustees of Covent Gaxden. 
7 Cl, B. D. 238, n. 

(y) Bex Y. Longnor^ 1 K. & M. 577. 

(z) Ante, 118. 

(«) Cooeh V. Goodman^ 2 Q. B. 580; 
Aveliney. Whisson^ 4 M. & G*. 801. 

(M Williarafl on Real Property, p. 142 ; 
Leake on Oontraots, p. 77. 

(c) Cardwell v. Lueas^ 2 M. & W. Ill ; 
Soprani v. Skurro, Yelv. 19 ; Bose v. Foul- 


ton, 2 B. & Ad. 822. 

(d) Com. Dig. tit. Covenant (F.) ; So^ 
prani y. Skurro^ Yelv. 18; Waller y. Dean 
and C. of Norwich^ Owou, 136 ; Knipe v. 
Palmer t 2 Wils. 132; Pitman v. Woodbury^ 
3 Exch. 4 ; Swatman v. Ambler ^ 8 Excli. 
72. But Hfe Row v. Greeks 3 H. & 0. 
391 ; 34 L. J., Ex. 4. 

{e) Pitman y. Woodbury and Swatman y. 
Ambler^ supra. 
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“ sealed and delivered^^^ for delivery mokes it a lease. Almost any 
manifestation, however, of the party’s intention to deliver, if accom- 
panied by an act importing the same, will constitute a delivery. But 
when it is intended that the lease shall not take effect os a demise 
until something is done by the lessee — e. g. payment of the premium 
or of the expenses— the lease should bo delivered only as an escrow, 
i. e., conditionally to take effect os a lease upon the performance of 
what is so to be done (/). Although scaled and delivered and 
attested in the usiuil manner, parol evidence is admissible to show 
that it was only to operate as an escrow, until, &c. ( g). Whether it 
was intended to operate as a deed, or only as an escrow, is a question 
of fact for the jury (A), 

An attorney or agent to execute a deed in the absence of his prin- 
cipal must be authorized by deed (/), and he must execute it in the 
name of his principal, or in his own name, adding such words as show 
that he acts solely as the agent of his jmneipal (A). If an unautho- 
rized person seal and deliver a deed in the name and on behalf of one 
of the parties, and the party himself delivt^r it aftorwanls, he thtjreby 
adops the sealing, ami makes it his own deed (/). 

Every deed is taken to be delivered on the day it bears date, unless 
the contrary bo proved {m ) ; and if proved, it operates only from 
the time of execution {n ) : but if the date be false or impossible, the 
delivery ascertains the time of it (o). Parol evidence is admissible to 
show that a written contract which has no date was not intended to 
operate from its delivery, but from a future imcertain i)eriod {p). 

The last requisite is the attestation or execution of the lease in the 
presence of witnesses, though this is gonomlly necessary rather for 
the preservation of the evidence, than to constitute the essence of the 
deed. But if the lease be made in pm’suance of a power, it must be 
executed and attested as required by tlie power, or by the stat. 22 & 23 
Viet. c. 35, 8. 12 (y). And when it requires to be registered in 


(/) Shop. Touch. f)8, 69. 

(y) Gtidgen v. Bessette 6 E. & B. 986 ; 
Boii'licr V. BunH'in, 11 M. & W. 129; 
Christie v. Winnington^ 8 Exch. 287,290 ; 
l^ym Y. CawjihcUf 6 E. & B. 370 ; 26 L. J., 
Q. B. 277 ; Furness v. Mceh^ 27 L. J.,Ex. 
34 ; Millership t. Brookes^ 6 H. & N. 797 ; 
29 Jj. J., Ex. 369 ; Mtm'ay y. Earl of 
Stair^ 2 B. & 0. 82 ; Davies v. JoneSf 17 
C. B. 626, 634. 

(A) Tomford v. Walton^ L. R., 3 C. P. 
167, 174. 

(t) Harrison v. Jackson^ 7 T. R. 207 ; 
Berkeb/ y. Hardy, 6 B. & C. 366 ; Smith 
L. & t. 82 (2Dd cd.). 

{k) M^Ardle v. Irish Iodine Co,, 15 Ir. 
Com. L. R. 146. 


(/) Tapper v. Foutkes, 9 C. B., N. S. 797. 
m) Co. Lit. 36 ; 2 Blac. Com. 307. 
yi) Cooper v. Bobimoft, 10 M. & W. 694 ; 
Bhaw y. Aof/, 1 Exoli. 412; Bird y. Baker, 
1 E. & E. 12 ; 28 L. J., Q. B. 7 ; Jeron y. 
Tomkinson, 1 H. & N. 196, 206 ; Steele v. 
Mart, 4 B. & C. 272 ; Browne y. Burton, 
6 D. & L. 289. 

(o) Murray y. Earl Stair, 2 B. & C. 82 ; 
Bou'ker v. Burdekin, 11 H. & W. 128; 
Doe d. Oarnons v. Knight, 5 B. & G. 671 ; 
Hare y. Horton, 6 B. & Ad. 716 ; Qoodrighi 
y. Gregory, Lofft, 339 ; Qoodrighi d. Carter 
V. Straphan, Cowp. 201 ; Lofft, 768. 

(p) Davis y. Jones, 17 C. B. 626. 

(q) Post, Sect. 19. 
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Middlesex or Yorkshire (infra, Sect. 15), it must be attested by one Ch.V.Sbo.u. 

witness or more. In the North Riding two witnesses are neoes- 

sary (r). 


Sect. 15. — Regktnj of Lease. 

By 7 Ann. e. 20, s. 1, a memorial of all deeds and conveyances (.s) In Middlesex, 
of or concerning, and whereby any honors, manors, lands, tonemeuts, 
or hereditaments in the county of Middlesex, may bo in any way 
affected in law or equity, may be registered in sudi nninuer as therein 
directed; and every such deed or conveyance (/) sliall bo adjudged 
fraudulent and void against any subsequent j)urehaser or inoitgagee 
for valuable consideration, unless such memorial thereof be registered 
os by this act is directed before tlie registering of llio memorial of 
the deed or conveyance under which such subsequent ])iircliaser or 
mortgagee shall claim. Notwitlislanding tlio express words of this 
enactment, the Court of Cliancery holds that if a person registering 
a deed has had actual or constructive notice of a prior ineumbraiico 
not registered, his deed sliall be postponed in equity to such ]n‘ior 
incumbrance ; and that omitting to inquire for and examine the title 
deeds on the occasion of a purchase or mairiage setllemont amounts 
to constructive notice of any equitable deposit of such deeds (/«). 

By sect. 6 , “ every such memorial shall be put into writing (dr) on MomorialH, 
vellum or parchment, and brought to the said ollicc ( y), and shall be w^toii,^oxc- 
under the hand and seal of some or one of tlie grantors, or some or 
one of the grantees (s), his or their licirs, executors or administrator, 
guardians or trustees, attested by two mtnesses, one whereof is to he one iiow proved. 
of the witnesses to the cxeeution of such deed or conveyance, which witness 
shall upon his oath, before one of the said registrars, or before a master 
extraordinary in Chancery (a), prove the signing and sealing of sucli 
memorial, and the execution of the deed or conveyance mentioned in 
such memorial.” 

By sect. 6 , “ every memorial of any deed or conveyance shall con- Contonts of 
tain the day of the month and the year when such deed or convey- 
ance bears date, and the names and additions of all the parties to 
such deed or conveyance, and of all the witnesses thereto and tho 


ir] P 08 VI 77 . 

(«) The act also extends to wills ; JoU 
Imd y. Stainbridge, 3 Yes. 478 ; bnt this 
part of the act is very inaccurately ex- 
pressed, see 14 J urist, part 2, p. 287 ; Chad^ 
wich Y. TunMr, 34 L. J., Gh. 62, 366. 

(0 Seeezoeptions, Sect. 17, post, 176 (^]. 
(w) Wbrmald v. Maitland, 35 L. J., Vh. 
69; 13W. R. 832. 

(£) It may be lithogrwhed ; Beg, v. 
Begiiirart ofMiddkMX,! Q. B. 166. 

(y) The Registrar's (Moo, No. 8, Serle 


Street, Lincoln's Inn, London, W. C. 

(r) A memorial of a conveyance by deed 
poll to Ghurch Building Commissioners, 
under their common seal, is not sufficient. 
The grantor should execute such memorial 
under his hand and teal ; Beg. v. Registrar 
of Middlem, 1 E. & E. 322; 28 L. J., 
Q. B. 77. 

{a) Now, Gommissioner to administer 
oaths in the Supreme Court," 16 & 17 
Viet. 0 . 78; Judicature Act, 1873, s. 82. 
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places of their abode, and shall express or mention the honors, 
manors, lands, tenements and hereditaments contained in such deed 
or convoyjtnce, and th(> names of all tli(' parishes, hnvnshijis, hamlets, 
precincts or extra-parochial places within the said county where any 
such honors, &o. arc lying or being, that are given, granted, conveyed 
or in any way afPected or charged by any such deed or conveyance, 
in such manner as the same arc expressed or mentioned in such deed or 
conveyance^ or to the same effect.’’ In preparing a lease or other 
eonveyaiKio wliioli will have to be registered, this enactment should 
bo borne in mind, and the parcels described accordingly, so that they 
may bo merely copied in the memorial, and yet give all the parti- 
cidars required by the statute (i). The deed must bo produced, to- * 
gother with the memorial thc^reof, to the registrar, who is to indorse 
on the deed a certificate of tho registration, &c., “which certificate 
shall be taken and allowed as ovideneo of such respective registries in 
all courts of record whatsoever ” (c). And the registrar “shall 
duly file every such memorial in order of time as the same shall bo 
brought to tho said office, and enter or register the said memorials in 
the same oi*der that they shall respectively come to his hands.^ 
When two deeds arc registered on the same day and at tho same 
hour, they must be presumed to have been registered in the order as 
nimiborod (rf). 

By sect. 7, when two or more deeds relating to the same land are 
registered togijther, the parcels need not be stated at length more than 
once in the memorial and registry thereof. 

By sect. 17, “ this act shall not extend to any copyhold estates, or 
to leases at a rack rent (c), or to any lease not exceeding one-and-twenty 
years, where the actual possession and occupation goeth along icith the 
lease, or to any of tlie chambers in Serjeants’ Inn, the Inns of Court 
or Inns of Chancery ; anything in this act contained to tho contrary 
tliercof in anysvisc notwithstanding.” 

By sect. 18, judgmenfs, statutes and recognizances shall affect or 
bind lands in Middlesex only from the time of a memorial thereof 
being registered as therein mentioned (/). 

The 2 & 8 Ann. c. 4 {g), contains similar enactments (A) mth 
respect to hereditaments in the West Riding of Yorkshire, and ap-’ 


(6) Reg, y.. Registrars of Middlesex, 15 
Q. B. 976. 

(r) The regiaterod memorial of a deed 
conveying lands in Middlesex is secondary 
ovideneo of the contents of such deed 
against the personal representatives of the 
party by whom such ueed is registered ; 
Wollaston v. JIakcv'ill, 3 M. & O. 297. 

(d) Nere v. Fetmeil and Hunt v. Neve, 33 
L. J., Ch. 19 ; 2 Hem. & M. 170. 

(c) I. e. a rent of the full annual value 


of the thing demised.. 

^ Retiham v. Keane, 31 L. J., Ch. 129; 
8 Jur., N. S. 604. 

(g) As amended by 6 & 6 Ann. o. 18 ; 
6 Ann. c. 36, 8. St. 

(A) Tho enactments are not exactly 
alike in each act; for instanoer m the 
North Riding the deed to be registered (as 
weU as the memorial] must he attested by 
two witnesses, 8 Geo. 2, c. C, s. 11. 
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points the registrar’s oflice to be kept at Wakefield, Deeds executed Cii.V. Seo. 16. 
more than forty miles from the West Hiding may bo proved by afU- 

davit (/). This act does not extend to copyliold estates or leases at 

rack-rent, or to any lease not exceeding ono-and-twenty years, 
where the actual possession and occupation goeth along with the 
lease (y). 

The G Ann. c. 35, contains similar enactmeiff^ (/»•) with respect to in the East 
hereditaments in tlie East Biding of Yorkshire and Kingstoii-upon- Y^!)^hire 
Hull, and appoints the K'gistrar’s office to bo kept at licirrkf/. 

The 8 Oco. 2, c. G, (*ontaius similar enactments (/) Avitli respecjt to In tho North 
hereditaments in the North Biding of Yoikshire, and appoints tlio yoric*8hirl 
registrar’s office to be kept at NoiihaUerton. 

By tho Vendor and Ihirchaser Acl, 1874 (37 & 38 Viet. c. 78) (/), 

“where tlie will of a testator devising land in Middlesex or York - 
si lire has not been registered within tlie period allowed by law in that 
behalf, an assurance of such land to a purchaser or mortgagee by tho 
devisee or by some one deriving tiih muler him shall, if registenul 
before, take precedem^e of and prevail over any assimmce from the 
testator’s heir at law.” 

By 15 Car. 2, c. 17, s. 8, “no lease, grant or convtyancii ot or TnthoBed- 
cliarge out of or upon tho said ninety-five thousand aiTcs [of the 
Bedford Level], or any part thereof, e,vcept leases for scren //cars or 
under in possession^ shall be of any force but from tho time it shall be 
entered with tho register, as thereby directed; tlu^ (mtry wluTi'of 
being indorsed by the said register upon such lease, grant, conveyance 
or charge, shall be as good and effectual in the law as if the original 
book of entries were produced at any trial at law or othi?nvise.” 

The intention of these acts plainly is to secure subsequent pur- Casos decided, 
chasers and mortgagees against secrcjt conveyances and fraud uleid IvnadloHox, 
incumbranees. A lessee of land in the Bedford Level cannot object 
to an action by his landlord for a breach of (*ovenant in not repairing, Rej^intry 
that tho lease was void by statute for want of being registered, as the 
act docs not avoid it as heftreen ihe parties themselves^ but oidy ])Ost- 
poiies its priority with respect to siibsefpient incumbrancers regis- 
tering their title before (/). All leases by dei^d for a valuable (con- 
sideration not excejited by seed. 17 are subject to the provisions of tho 
Middlesex and Yorkshire acts. Therefore, where lands within a 
register county are demised by way of mortgage, tho mortgagor to 
enjoy the same until default in payment of the principal and interest, 
the deed requires registration (w/). But a deposit of a lease with or 
without a memorandum in writing, by way t)f equitable mortgage of 

(i) Sect. 18. (w) Riggo on Rogistratioii, 88, n. (m) ; 

{J) Sect. 16. Wilson on Registration, 2'J ; Sug. V. &P. 

(/;) Sco note (A), ante, p. 176. 727 (14th cd.). 

(/) llodaon v. ISharpe^ 10 Eatit, 350. 

L.T. 


N 
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Ch.V.Seo. 16 . lands in Middlesex, need not bo registered, not being a ‘‘deed or 
conveyance” within the meaning of the 7 Ann. c. 20 (w), although 
In Midd fear^ actual or constmctivo notice thereof will in equity affect a subsequent 
and Yorkshire purchaser (w). A further charge which is not registered will be post- 
— conW. poned to a subsequent mortgage which is registered (o). The mere 
receipt of rent would not, it seems, be deemed an actual possession 
and occupation within the registry act3(;>). A lease within the 
exception of tliese acta will so continue, notwithstanding it may 
afterwards become a valuable and saleable interest (y). Registering 
an assignment is not registering the lease (r). In registering an 
assignment of a lease, the parcels ought to bo inserted in full, and 
it is not enough to refer to them as being described in the lease («). 
A memorial of an assignment of lease indorsed on the lease was 
tendered for registration to the registrar for Middlesex, under stat. 
7 Ann. c. 20, in the following fonn : “ An indenture of assignment.” 
Then followed a statement of the date and parties to the assignment, 
“ assigning all that brick messuage,” &c. (specifying the premises and 
giving a full description of them as to locality and occupation), “by 
the description of the messuage or tenement, out-offices and premises, 
comprised in and demised by the within-written indenture of lease, 
with the appuidenancos.” The memorial did not state the date of 
the lease itself or the parties to it. It appeared on affidavit, in 
support of a rule for a mandamus to the registrar to register this 
memorial, that the full description of the premises was taken from 
the lease : it was held, that the memorial did not comply with the 
requii’emonts of stat. 7 Ann. c. 20, s. 6, as it did not show that the 
premises were described in such manner as the same were expressed 
in the deed to be registered, or in the lease tlicreby refen*ed to. It 
was also held, that where the deed, of which a memorial is to bo 
registered, is indorsed on an earlier deed, it is not sufficient to describe 
the premises by such memorial in the terms used in the earlier deed, 
without express reference to it, if the deed to be registered describes 
the premises simply by reference to the earlier deed {t). Wlioro 
there were two assignments of the same lease of certain premises in 
Middlesex, and the last executed was registered first, it was held, 
that at law the deed last registered must be considered as fraudulent 
and void, under the statute 7 ^nn. c. 20, s. 1 ; although the party 


(;») Sumpter v. Cooper ^ 2 B. & Adol. 223 ; 
Wright v. Stamfield^ 27 Beav. 8 ; 28 L. J., 
Ch. 183. But SCO Keve y. Fennell and 
Hunt Y. NevCf 33 L. J., Ch. 19; 2 Hem. 
& M. 170 ; Wormald v. Maitland^ 36 L. J., 
Ch. 69; 13 W. R. 832. 

Wormald v. Maitland^ supra. 

(o) Moore y. Cuherhouse^ 27 Beav. 639 ; 
29 L. J., Ch. 419 ; Neve v. Fennell and 
Hunt V. Neve^ supra. 


(p) Furg V. Smith. 1 Huds. & Br. 736, 
761. 

(fl) Sug. V. & P, 727 (14 th od.) ; Wilson 
on ^gistration, 29. 

(>•) Honeycomb d. Halpen v. Waldron^ 2 
Stra. 1064 ; Fleming y, Neville^ Hayes, 23 ; 
Fury V. Smithy 1 Huds. & Br. 736, 766. 
Sug. V. & P. 731 (Uth ed.). 

(0 Feg. V. Regiatrar of MiddUteXy 16 
Q. B. 976. 
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claiming under the second assignment know, when it was executed, Ch.v.Sko. 16. 
of the prior execution of tho first assignment {n). So a mortgage of 

leaseholds in Middlesex, wliich is registered there before a prior judg- ^ — 

ment obtained against the mortgagor, and registered in tho Common 
Pleas (but not in Middlesex until after the mortgage), will take pre- 
cedence of tho judgment and any elegit thereon (.p). Tho enrolment 
of a lease granted by the Duke of Cornwall is evidence in tho same 
manner as if it had been granted by the crown, when there is no 
Duke of Cornwall (y). 

Elaborate provisions have been made by tlie Land Registry Acts of llojristraiion 
1862 (25 & 2G Yict. c. f53), and subsequenll}’' by llie Land Registry 
Act of 1875 (38 & 39 Viet. c. 87), which supersedes it, for tho registra- Jistry A^ts. 
tion of titles generally, but these acts, unlike tho particular acts above 
referred to, arc simply ponnissive. Tlio Middlesex and Yorkshire 
Registration Acts do not apply to land registered under either of tho 
general nets (s). Leasehold land may not bo registered under tlio 
Act of 1875, unless it be lield under a lease which is eitlior imme- 
diately or mediately derived out of land of freehold tenure (sect. 2). 

Sects. 34 — 3i) refer to the transfer of leases, and scots. 50, 51 to notice 
of leases. 


Sect. 16. — Cos/s of Lease and Coimteqmvt. 

The lease and coiuitcrpart are usually preparesd by the lessor’s Costa of 
solicitor on behalf of both paifies, and at tho expense of the lessee ; 
but frequently the draft lease is settled and appre^ved of by tho lossecj’s 
own solicitor; who sometimes claims the right to engross tho eoiin- 
terpait (^), wliich however seems unusual and improper. Tlio costs 
of surv'eyor’s charges and coiuisel’s fees for advising on title, &e., 

Avill not bo allowed as part of the costs of the lease (6). In the ab- 
sence of any express stipidation to the contrai’}^, tho expense of the 
lease falls upon the lessee, and of the counterpart upon the lessor (v) ; and Countcr- 
but the lessee generally agrees to pay all tho expenses of both lease 
and comiterj)art. 

Tho lessor’s solicitor, when he acts for both parties, should, in tho Ey whom 
first instance, take care to be employed hy (he lessee to act on his employ^. 


(m) Doe d. Jiobiimn v. AUsopj 5 B. & 
A. 142 ; Elsey v. Lutpetis, 8 Hare, 169 ; 
Warhurton v. Loveland^ 3 Dow & Cl. 480 ; 
Carlisle v. Whaley ^ L. E., 2 H. L. Cas. 
391. 



(y) Moue v. Brenton^ 8 B. & C. 756. In 
tho Duchy of liancaster, see Kimmley 
V. Orpe^ 1 Doug. 56. Aa to rcgiHtratiou 
of couveyances, sco Le Neve v. Le Altr, 


3 Atk. 661 ; Ambl. 436 ; Jline v. Doddy 2 
Atk. 276; JoUand v. Stuinhi idgCy 3 Vos. 
47S ; Morerock v. iJlckcnSy Amhl. 678. 

(5) Act, of 1802, 8. 104; Act of 1875, 
s. 127. 

(a) Foster v. Bowlandy 7 H. & N. 103 ; 30 
L. J., Ex. 390. 

ih) Lock V. FurzCy 19 C. B., N. S. 96; 
L. R., I c. r. 441 ; 34 L. J., C. T. 201 ; 
35 Id. 141. 

(c) Jniuwgs V. Major y 8 C. & P. Cl. 
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behalf in the preparation of the deeds, so that he may recover the 
amount of his charges from him, whether the negotiation for a 
lease goes off or is completed. Slight evidence of such employ- 
ment is generally sufficient (rf). If the solicitor of the lessor, who is 
not the solicitor for the lessee, nor employed hy him on the parti- 
cular occasion, prepares the lease and counterpart, he must look to 
his own client, the lessor, for paj^nent of his charges ; and the lessor, 
having jiaid tliem, may sometimes recover the amount from the lessee, 
luider the special agreement entered into between them, or as money 
paid to his use, at his request (c). So where there is a negotiation 
for a mortgage, whether it goes off or is completed, the solicitor for 
the mortgagee ciiimot recover his (barges from the mortgagor (who 
was to pay all expenses), unless he can prove that he was retained or 
employed hy the mortgagor on that occasion (/). When a proposed 
lease or mortgage goes off, it is sometimes very important to ascer- 
tain coiTCctly who is directly liable to the solicitor, because sucli 
party, after paying the amount, may have no remedy over against the 
otlior, by reason that the failure of tlio negotiation was attributable 
to liim rather than to the other party ; or that thei*e was not a com- 
plete contract in 'wifting sufficnenl to satisfy the Statute of Frauds (jr). 
It is always a question for the jury by whom the solicitor wns em- 
pl(')yed (h ) : and he should take care to socme in the first instance 
sufficient evidence of such employment by the lessee. Sometimes the 
charges of the lessor^s solicitor may bo taxed at the instance of the 
lessee, even after they have been paid («). 


Sect. 17. — Entrt/ of Lessee. 

Before entry a lessee for years has at common law only an interesse 
termini (an interest of a term), and no possession. He cannot before 
entry maintain an action of trespass (^) ; but ho may maintain eject- 
ment (/), or he may assign his interest, and his assignee may enter, 
or maintain ejectment {m). If a lease be so framed as to be a bargain 
and sale under the Statute of Uses, the possession is immediately 


(rf) Webb V. Rhodes^ 3 liingf. N. C. 732; 
Smith V. Clegg ^ 27 L. J., Ex. 300. 

' (<;) Grissell v. Robinson^ 3 Biu^. N. 'C. 
10, 16 ; Raker v. Meryxeeather^ 2 C. & K. 
737. 

(/) RigUy y. Bakin, 2 Y. & J. 83; WiU 
kinson v. Grant, 18 C. B. 319. 

{f) 29 Oar. 2, c. 3, s. 4 ; Forster v. Rotv* 
land, 7 H. & N. 103 ; 30 L. J., Ex. 390. 
A contract relating to the costs of investi- 
gating a title, preparatory to an intended 
mortgage, is not within the statute; Jeakes 
v. White, 6 Exch. 873, 878. 


(A) Wilkinson w. Grant, 18C.B. 319, 320; 
Smith V. Clegg, 27 L. J., Ex. 300. 

(i) 7 m re Newman, L. R., 2 Ch. 707 ; 36 
L. J., Ch. 843. 

[k] Co. Lit. 296 b ; Wheeler v. Monte- 
fore, 2 Q. B. 133, 156; Turner v. Came- 
ron's Coalbrook Steam Coal Co., 6 Ex. 932 ; 
Lichfleld v. Ready, Id. 039 ; Lowe v. Ross, 
Id. 563; Harrison v. Blackburn, 17 C. B., 
N. S. 678 ; Colo Ejeo. 287. 

(0 Cole Ejec. 72, 287, 459 ; Boe d. Pars- 
ley V. Bay, 2 Q. B. 156 ; Ryan y. Clark, 14 
Q. B. 73 ; 7 1). & L. 8. 

{m) 8 & 9 Viet. c. 106, a. 6. 
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executed in the lessee, without actual entry («). In Neale v. Markcuzie Cn.V. Sec. 17 . 

premises were demised by parol for a year. The lessee ao(‘opted the 

lease, and, by yirtue of the demise, entered upon the demised land. — ^ — 

Before and at the time of the demise, eight acres included in it had 

been demised to a third party, in whose possession tliny were, so tliat 

the lessee could not, and did not, enter upon tlu‘iii. It was ludd Unit 

the latter demise was wholly void as to the eight acres, and lliat 

the rent was not apportionable, and could not bo dislrainod for, tlio 

impediment of the lessee taking possession not being analogous lo an 

eviction by an elder title (o). So where the tenant could not obtain 

possession of pai’t of the i)romises demised, it was liold an action of 

covenant could not bo maintained by the lessor against the h'ssco for 

tho rent, as in such an action it could not be a])poi'tioiiod {])). ^J^lie 

interesso termini is in tlio lessee, whether llie hnise bo made to coni- 

menco immediately or at a futm^o day {q). 


Sect. 18. — Void or Voidahlc, 

When a lease contains a proviso or condition that on broa(»h of any “ Voitr* 
of tho covenants, tho lease shall cease, detemin(} and be utterly 
void, to all intents and purj^)oses whatsoever,” such words will bo (’on- Ticssor. 
strued to mean void at the election of the lemr (;*)• This luis be(;n lield 

. . ^ ^ . 1 I • Qnttn. 

Ill a series of cases, affinned by tho Judicial Committee of tho rrivy 
Council in Davenport v. The Queen (.f). The lessee will not be allowed 
lo take advantage of his own wroiigfid act or omission, and to say 
that thereby the lease has become void (/). I'lie lessor must do some 
act evidencing his intention to enter for the forfeiture and determine 
the lease (a) ; and the lease will be avoided from that time onhj ; but 
previous aiToars of rent may be sued for, although upon ro-eniry the 
lessor is to have tlio premises again “ as if the said indenture had 
never been made ” (r). The subject of forfeiture is fuitlicr considered 
hereafter (Chapter VIII., Sect. 5). Where a lease was granted to a Fraud. 


(w) 2 Blac. Com. 270. 

(o) yeah V. Mackenzie ^ 1 M. & W. 747. 

( jfj) llolgate v. Kay^ 1 0. & K. 341. 

(y) Com. Dig. lit. Entate (G. 14) ; Lock 
V. Furzfi, 19 C. B.,N. S. 96, 103, 105; L. 
R., 1 C. r. 441 ; 34 L. J., C. P. 201 ; 35 
Id. 141. 

(r) Roberta v. Ravey^ 4 B. & Ad. 667 ; 
remington v. VardaU^ 3 H. & N. 666 ; 
Hugha v. Fahner, 19 C B., N. S. 393, 404, 
407 : Cole Ejeo. 408. 

(«) L. R., 3 App. Ca. atp. 128. 

{i) Rede v. Farr^ 6 M. & S. 121 ; Ihe d. 
Bryan v. Baneka^ 4 B. & A. 401 ; Arnaby 
▼. Woodward, 6 B. & C. 619 ; ^herta v. 


Dairy, 4 B. & Ad. 664 ; Doc d. Xaah v. 
Birch, 1 M. & W. 402 ; Reid v. Parsons, 2 
Chit. R. 247. 

(m) Roberts V. Davey, 4 B. & Ad. 667 ; 
Amsby v. Woodward, 6 B. & C. 610; 
Fmn d. Matthews v. timart, 12 KoHt, 414, 
451 ; Bayiis v. Le (iroi, 4 C. B., N. S. 
537. 

(f) Dai Ishoiiie y. Watson, 4 Bing. N. C. 
178 ; Ijoad v. Green, 15 M. & W. 216, 223 ; 
Selby y. Jirownr, 7 Q. H. 620; Franklin v. 
Carter, 1 C. B. 750 ; 3 D. & L. 213 ; Johns 
V. Whitky, 3 Wils. 127 ; Att.-Gen. v. Cux, 
3 H. L. Cas. 240. 
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Chap. V.— The Lease, 


Cii.V. Seo. 18. 
Whether Lease 
Void or 
Voidable, 


Illegality. 


What avoids 
a Lease. 

Erasure, &o. 


Altered Deed 
may he good 
as Evidence. 


man on his fraudulent representation that he intended to use the 
premises for carrying on a lawful trade, he intending at the time to 
use them, and afterwards using them, as a brothel, the representation 
being collateral to tlie agreement, was hold not to avoid the lease (s). 
Where the lessor know that the lessee took the premises for the 
purpose of using tliem as a brothel (notwithstanding an express 
covenant therein contained not so to use them), the lease was held void, 
and no rent or damages for breaches of covenant recoverable («). 
In covenant for rent it is a good defence that the promises wore 
demised by tlio plaintiff to the defendant for the express purpose of 
being used for boiling oil and tar, contrary to the provisions of the 
Building Act (i). 

A lease by deed may bo avoided by matter ex post facto, as by 
erasure, interlinealion or other alteration in any material part (c). 
Tlic same rule extends to a lease not by deed, and it has been held 
that the addition by a stranger of a seal to a written instrument will 
avoid it (</). A deed executed with blanks in material parts, whereby 
it is inca])able of having any operation, and afterwards filled up and 
delivered by another person, in the absence of tlic party who has 
executed, tmd unauthorized by instrunrent under seal, is invalid (f). 
If a deed be altered by a stranger in a point not material, tlie deed 
is not avoided ; but it is otherwise if it bo altered by a stranger in a 
point material ; for the witnesses cannot prove it to bo the act of the 
party where there is any material difference : an immaterial altera- 
tion, however, does not change the deed, and consequently the 
witnesses may attest it without danger of perjury ; but if the deed 
bo altered by the pai’ty himself, though in a point not material, yet it 
avoids it, for the law takes every man’s act most strongly against 
himself. 

It is material to observe that an altered deed, although the cove- 
nants in it cannot bo sued upon, may be good as evidence to show the 
estate which passed by it, and which was not divested by these 
alterations (/). Where, by agreement between plaintiff and defen- 
dant, a house. No. 38, was let to the plaintiff, and after the agreement 


(z) Feret v. 15 0. B. 207. As to 
plea of fraud to au action for not grant- 
ing a lease, soo Calvaleiro v. Pitffetj 4 F. & 
F. 637 ; and os to ploa of illegality, soo 
Cotcan y. Milhowm^ L. R., 2 Ex. 230; 36 
L. J., Ex. 124 ; in which case it was held 
to be a defence that rooms agreed to bo 
let were intended to boused for blasphemous 
lecturoH. 

{a) Smith v. Whiter L. R., 1 Eq. 626; 35 
L. J., Ch. 454. 

(5) Oas Light Co. v. Turner^ 7 Soott, 779; 
8 Id. 609 ; 5 Bing. N. C. 666 ; 6 Id. 324. 


(r) FigoCe caec^ 11 Go. R. 27 ; Bull. N. 
P. 267 ; 2 Blac. Com. 308 ; Davidson v. 
Cooper^ 13 M. & W. 352 (Exch.). 

(rf) Davidson v. Cooper^ supra. 

(e) UibhUwhite v. M'Morine^ 6 M. & W. 
200 ; 8 Dowl. 802. But seo Eaglcton v. 
Outteridge^ 11 M. & W. 465 ; 2 Dowl., N. 
S. 1063. 

(/) Davidson v. Cooper^ 11 M. & W. at 
p. 800 ; Stewart v. Astons 8 Ir. Com. L. 
R., N. S. 36 ; Doe d. Courtail v. Thomas^ 
9 B. & C. 288 ; West v. Steward^ 14 M. 
& W. 47. 
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was executed and delivered to the plaintiff the number was altered to Cn.V. Seo. 18 . 

35, but it did not appear by whom, No. 35 being in ftici tho house 

let; it was held that the agreement might be given in ovidenoe in an VoUirthk. 

action for an excessive distress, in whicli tho demise was admitted, to 

show the terms of the holding (^). 

It has been held that the cancelling of a lease by the mutual con- Cancellation, 
sent of both parties does not destroy the term vested in tlie lessee, 
and that, therefore, notwithstanding such cancellation, tho lessor may 
maintain an action of debt on the demise for tho recovery of tho 
rent (A), and the deed may bo given in evidence to show that tlio 
estate passed (e). 


Sect. 10 . — Leasea under Potcers {k). 

(a) GenemUt/. 

The rules for the construction of powers of leasing have been van- Construction 
ously laid down by different judges, who have severally declared tliat 
they must be construed strictly (/), liberally (w?), indifferently, without 
leaning to either side (n ) ; equitably in favoiu of tlio donee (o), favour- 
ably for the donee {p ) ; strictly for the tenant for life, and liberally 
for the remainder-nan {q). It seems, however, to bo Jigroed that 
powers must be construed according to tho intention of the parties (r) ; 
and so that tho estate itself, whicli is subjected io tho power, shall 
not be destroyed by the exercise of it («). It is the duty of the court 
to support a power, if possible, and to give effect to its execution, if 
it is not exercised from improper motives or for improper objects (^). 

Many defects in leases under powers are now remedied by 12 & 13 
Viet. c. 2(), os amended by 13 Viet. c. 17 (u). 


{fj) Snlchins v. Scotty 2 M. & W. 809 ; 
Stewart V. AsioUy 8 Ir. Com. L. R., N. S. 
3.J. 

(A) Lord Ward v. LumUtjy 5 }I. & N. 87, 
C56; 29 L. J., Ex. 322. 

(0 The AgncnUnral Cattle Imtirancc Co. 
V. Fitzgeraldyl^ Q. B. 432; Stewart y. Antony 
tmpra ; Hoc d. Hart of JUrkdetj v. Archh}). 
of Yorky 6 East, 86. 

(A) Tlieae aro fuUy and very learnedly 
treated of in Sugdon (Lord St. Leonards) 
on Powers, 711—836 (8tli ed.), a.d. 1861, 
to which we shall frequently refer ; and 
seo also FarweU on Powers, a.d. 1874. 

(/) Fiizwtlliam'e cane, G Rep. 32 ; Taylor 
d. Atkynn y. ITordCy 1 Burr. 60, 120; 2 
Smith L. C. 495 (6th cd.) ; Doe d. FMln 
V. Sandhaniy I T. R. 705 ; Doe d. Palte^ 
ncy y. Cavaniy 5 T. R. 607 ; 0 Bro. P. G. 
175. 

HiyJU, d. Bassett v. J'homasy 3 Burr. 
1441 ; 1 W. Blue. 446 ; Berry y. Whiter 


Bridgm. by Baim, 90 ; cases citoil L. R., 
3 II. L. Cfls. 288. 

{n) Goodtitle d. CUmjes v. Fmueuny 2 Doug. 
573; Doed. Earl of Jersei/ v. Smith,! Price, 
313. 

{o) Ward V. JTaripolcy 3 Bligli, 470, 
485. 

(p) 0. Bridgm. by Baun, 90, 93. 

{(j) Orhy V. MohnUy Gilb. Eq. Rep. 58 ; 
Taylor d. Alky ns v. Horde , 1 Burr. GO, 
126; 2 Smith L. C. 495 (Gthod.). 

(r) Goodtitle v. FunueaHy 2 Doug. 573, 
574; Hawkins v. A^emp, 3 East, 441; 
Fomvry v. Fartinyfony 3 T. R. 665 ; Doe v. 
BendliySM. & S. 99; Sug. Pow. 713, 731; 

1 Platt ou Luases, 397, 398. 

(«) Powell on Powers, 407 ; Sug. Pow. 
736 ; Winter v. Loveday, Carth. 428. 

(/j Carrer v. Richardsy 29 L. J., Ch. 
357; 6 Jur., N. S. 410. 

(«) Sec post. Appendix A., Sects. 2, 3, 
in which those acts are set out verbatim. 



184 


Chap. V. — Thk Lease. 


Ch.V.Sec.I9. 
Leatea under 
rowers. 

What sort of 
Leases may 
be grantea. 


Powers to lease for lives or years may be executed by a lease, either 
absolutely for certain lives, or a certain number of years ; or condi- 
tionally for a number of years determinable upon a life or lives (a?). 
Where one had power to make leases for the lives of three persons, 
and he mode a lease to them for their tliree lives, and the life of tlie 
longer liver oC them, it was held to be within the power (y). So a 
lease to one for three lives, or to three for their lives, is all one (c) ; 
but a power to make a lease for throe lives is not well executed by a 
lease for ninoty-nine years, determinable upon three lives (a). Where 
an estate, the greater part of whicli was in lease, either for years 
(X^rtain, not exceeding tweniy-one, or for longer terms of years deter- 
minable on lives, was settled on several t(manfs for life in succession, 
with remaiiidoi's in tail ; with power to every tenant for life “ who 
sliould he (;n tilled to the freehold of the i)remises or any part thereof, 
when he should be in the actual ])ossession of tlie same, or any part 
thereof, from lime to time by indenture to make leiiscs of all or any 
part or parts of tlie demesne hinds, wliereof lie should be in the actual 
possession as aforesaid, for any term or number of years, not exceed- 
ing twenty-one ycai’s, or for the life or lives of any one, two or three 
person or persons ; so as no greater estate than for three lives should 
bo at any one time in being in any part of the premises ; and so as 
the aiiei(uit yearly rent, &c. was reserved : it wjis held, first, that the 
power only authorized either a chattel lease not exceeding twonty-ono 
years, or a freehold lease not exceeding three lives : and that a lease 
by a tenant for life for ninoty-nine years dotorminablo on liv(‘S, as it 
might exceed twenty-one years, Avas void at. law, and Avas not even 
good pro tanto for the tAventy-oiio years (4). Wliere by a mamago 
settlement the husband had the Avife’s estate for life, Avith a poAver to 
grant lcasf3S for twenty-one years, hut no longer ; and in breach of 
the iiower he gimited a lease to A. for ninety-nine years, determin- 
able ui)on lives ; an<l the wife survived liini, and (conveyed the fee to 
B. : and in the conveyance Avas recited the lease to A., who was 
rccognize<l as being then tenant in i)ossossion of the estate, at the 
yearly rent reserved : on an action of ejectment brought by B. against 
the assignee of the lease, it Avas held that the lease was void, and the 
recital only matter of description (c). Under a power to lease for 
years or lives, with or Avithout covenants for renewals, leases for 
999 years are valid [d). 

[x) Commom v. Marshall^ 6 Bro. P. C. Learn (I. 11); Sug. Pow. 409, 410. 

168 ; Sug. Pow. 409, 737. (h) Hoe d. Brune v. PrideauXy 10 Ea«t, 

[y) Ahop V. Pine, 3 Kob. 44; Doe v. 158; Sug. Pow. 738. 

Hardwiche^ 10 East, 649; Sug, Pow. 744; [c) Doe d. Briggs v. White^ 2D. & R. 

Bac. Abr. tit. LeasesiiJ.. 11). 716. 

(r) Battgh v. Haynes^ Cro. Jac. 76. (d) Sug. Pow. 744 ; Lord Muekerry v. 

\a) WhitlocJi^a caae^ 8 Co. R. 69 b ; Vhinneryt 2 D. & R. 932 ; Muakerry v. 

Hattie V. Pophaniy 2 Stra. 992 ; Churchman Sheeny ^ I H. L. Cao. 676 ; Sug. H. L. 

y. Earvey^ Ambl. 335 ; Boo. Abr. tit. Cas. 465. 
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A man having a power may do less than such power cnahlos him Ch.V. Seo. 19. 
to do. A lease for fourteen years is warranted by a power to lease ^'^®**'* 

for twenty-one years {e). A power to lease for any term or number — 

of years certain, not exceeding twenty-ono years, will warrant a lease Lea^^for 
for twenty-ono years determinable at the option of the losseo at tlie y 
end of the first seven or fourteen years (/). A power to lease for ri/es Lease for 
three lives may be executed by a lease for two lives {g). A power to ^*'**'* 
lease for any term not exceeding three lives and forty-ono years will ^ouihZc! 
warrant a lease for tliree lives and forly-ono years to eommenco 
from the 1st of November preceding tlie day of tlie doatli of the 
survivor of the cesluis quo vie (A). 

A power given by will to letise mines and minerals not saying for 
what term, but expressed generally, and following a gift of a life 
estate in the real property of which tiny form paif, doi's not of 
necessity imply a power in the tenant for life to maki^ a lefiso ex(*ood- 
ing his own life (/). A tenant for lih*, having a power to grant building 
leases for sixty-one years, reserving the best improved ground rent, 
granted a lease for that tenii, which was not expressed to be a build- 
ing lease, but which contained a covenant by tlie lessee to keep in 
repair the premises demised (old houses) or such otlier “ house as 
should bo built during the term it was held, tliat this was not a 
building lease within the power, and that siuh a lease being gninted 
by tenant for life, who had a bare naked power without any legal 
interest, was void, and not capable of being confinned by acc^eptanco 
of rent by the remaindennan (/•). So a power to grant long leases 
“ for the purpose of new building or eftec^tnally r(d)uilding and re- 
paii’ing any messuage, &c. being or to bo on the ])remise8,” is not 
well executed by a lease containing a covenant effcctnallg to repair^ 
as it is not equivalent to a covenant vlfevhndbj to yvhuUd and 
repair (1), J3ut a jiower to grant leases for twcnity-one years, or 
building or repairing leases for sixty-ono years, is Avcdl oxecaitcfl by a 
lease for forty years containing the usual covenants to repair and keej) 
in repair the demised premises, and so to leave them at the end of 
the term (y«). In this case there was no absolute covenant to put in 
repair, or to expend any definite sum in repairing, nor was the lease 
expressed to be granted in consideration of any such outlay {n). 

Upon a power to grant building leases, such a hm) ex])rcssly exempt- 


(c) isherwood v. ()ldhwv\ 3M. & S. 38‘2; 
Baaton v. Tratt^ 2 H. & C. 676; 33 L. J., 
Ex. 233. 

(/) Mwardn v. Milbank^ 4 Drew. GOG ; 
29 L. J., Ch. 45 ; Sufj. Pow. 742. 

{ 9 ) Sug. Pow. 716, pi. 26. 

(A) Re Crom)nellin Estate ^ 1 Ir. Com. 
L. B., N. S. 182; Sug. Pow. 746. 

(i) Jegon v. Viviaa^ L. R., 2 C. P. 422 ; 


36 L. J., C. P. 115 ; L. B., 3 If. L. Cii.s. 
285; 37 L. J., C. P. 313. 

(A) Jon^s (1. Voveper v. Virneif^ Willes 
169 ; Siig. Pow. 738. 

(/) hoe (1. lnj,Mhc V. Withers^ 2 B. k 
Ad. 896. 

(«#) Easton v. rratty 2 II. & C. G76 ; 33 
L. J., Ex. 233. 

(«) Id. 678. 
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Chap. V.— The Lease. ‘ 


Ch.V. Sko. 19. ing tliG lessee from rebuilding in case of fire, and by another clause 
cnablilfg him to surrender the lease upon notice, could not be sus- 

tained (o). Lands lield on a lease for lives, renewable for ever, were 

settled on one for life, with a power for liim and all other persons to 
whom any use was limited, when in actual possession, to demise for 
any number of lives or years consistent Avitli their respective interests 
therein, to commence in possession and not in reversion, reserving 
the best rents Avitliout taking any fine : the tenant for life granted a 
lease at a farm rent for the lives of three persons named, with a cove- 
nant tliat on the failure of any of the lives, the lessor, his heirs and 
assigns, would, on payment of five pounds as a fine, add to the time 
and term of the lease another life fr*om time to time for ever ; held 
that this lease was not Tvarranted by the power {p). A lease under a 
power to lease in possession or reversion, for one life or for two or 
tliree lives, or for any term or number of years determinable upon 
one life or two or tlirce lives, any part of the premises usually so 
letten, does not authorize a lease at a single rent of premises under 
the power, together >vitli other premises to which the power docs not 
extend; but joining different lands in one lease whieli are all under 
the i)ower, though they had never before been let by a single demise, 
is not objectionable (7). A power to demise lands or any part of 
them is not well executed by a demise of part with liberty of shoot- 
ing over tile whole (r). But the right to slioot and fish over the 
lands demised may bo excepted and reserved to the lessor and his 
assigns (.v). Jf a tenant for life make a lease without taking notieo 
of liis power, it shall be an execution of Ids power to make leases; 
for otherwise the lease shall not have an effectual continuance (^). 
If a tenant for life with a pOAVor to grant leases in possession for 
twcnly-one years at tlie best rent, convey his life estates to trustees to 
pay an annuity for his life, and the suqdus to himself, the power is 
not thereby extinguished, but lie may still grant a lease agreeable 
to the terms thereof (ir). If a man having a power annexed to his 
estate, charge his estate, and afterAvards execute his poAver, the estate 
Avhich rises by the execution of the power shall be subject to the 
charge during the estate: as if a tenant for life, Avith power to 
make leases, grant a rent-charge, and afterwards moke a lease, the 
lessee shall take subject to the rent-charge during the life of the 
lessor (r). 

( 0 ) Sug. Pow. 743; Stiks v. Cowper^ 3 (r) DayrellY. Hoare^ 12 A. &E. 366. 

Atk. 692. ’a) Goodtitle v. Funueatiy 2 Doug. 666. 

(j?) CVfirlr V. Smithy 9 Cl. & F, 126 ; V) 1 Veutr. 228. 

Sug. IT. L. Ctis. 479. '«) Feu d. Hall y. JBulkelepy 1 Dong. 

h) Doc d. Earl of Egmmni v. Slcvmay 292, 665. 

6 Q. B. 208 ; Doe d. Earl of Egremont v. (a:) SabbaHon v. Sabhartofiy Cos. temp. 
ymianisy 11 Q. B. 688. Hardw. 416. 
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K the power bo to a man and his assigns to mate leases, &c., it may Ch.V. Sko. lo. 
be exercised toties quotiesfy), and will run with the estate lo the 

• • -ii'i 111 * 1 . Voivers. 

assignee m deed or in law, and go to ms executor, or to the assignee 

of the executor (is) ; or to his heir, together with the estate (r«). It is iwcts may 
no objection to a lease under a power, that it is in trust for him who 
executes the power ; provided the legal tenant be bound during the 
term in all requisite covenants and conditions (?>). But where by a 
marriage settlement a power was given to the w'ife, after the death of 
her liusband, to grant leases for twenty-ono years, reserving the best 
rent, &e., it was held that a lease by the min to a second husband 
was not a good execution of the power (c). Whore trustees are 
invested with a power of leasing, they must exercise it in like manner 
as a trust to let (rf). Where . devisees in tnist, mth discretionary 
powers, disclaim, and tlie trust estate descends to the lieir, ho cannot 
exercise any of the discretionary powers, such as granting leases, 

&c. (c). Wliere the heir of a surviving trustee is the proper party to 
demise, a lease granted by the executors of siicli trustee is voifl, and 
not cured by 12 & 13 Viet. c. 2G (/). 

Where the settlement creating the power makes no mention of the iTsunl Covo- 
covenants to be contained in the leases, any covenants may bo inserted 
or omitted according to the agreement of tlio parties, provided they 
do not amoimt to a frr ud on the power by lessening tlio value of the 
reversion ((/). A mining loose gimtod by a tenant for life under a 
power should not exceed the power of granting way-leaves, roads and 
accommodation for other adjoining mines through or over the mines 
appointed (A), In general there must bo a covenant for payment of 
rent as well as a reservation of the rent ; for under a morn reservation 
it cannot be payable till entry, and therefore, in fact, may never ho 
payable during the term : besides, if there be no covenant to jiay the 
rent, the lease may be assigned to a succession of beggars (/). Tlioro Proviso for 
must also be a clause of re-entry, else Ihe ground may bo unocicupied ^^®*‘^***'*7’ 
'without any, or at least a sufficient, distress upon it, so that the 
remainder-man can neither have his rent nor his land (/•;). Tlie lessee Couni(;ri)!irt. 
should always be required to execute a counterpart or duplicate of the 

(y) Sug. Pow. 718. (</) Sutton v. Jofies^ l-'i Vos. 688 ; Sug. 

(r) lloiv V. WmjicU, 1 Ventr. 840 ; Pow. 722. 

FroGinaD, 476. H Hobson v. Fliffhtj 34 L. J., Oh. 226 ; 

(fl) Ex parte Cowper^ Rc E^orth London R, 13 W. R. 393. 

Co., 34 L. J., Ch. 373. (/) Ex parte Cooper ^ Rc North Lmnlon R, 

(b) Taylor d. Atkyns v. Eorde^ 1 Burr. Co., 34 L. tJ., Ch. 373. 

124; 2 Smith L. C. 495 (6th cd.); W'ilson [g) (hmUille v. Fanmin, 2 Doug. .'375. 

V. Sefvell, 1 W. Blac. 617 ; 4 Burr. 1976 ; (//) fff/onj. Vivian, L. R., 2 C. P. 422, 

Earl of Cardigan v. Montague, Sug. Pow. 430; 36 L. J., 0. P. 115; L. R., 311. L. 

918; Reran y. Uabgood, 1 Johns. & H. Cus. 285; 37 L. J., C. P. 313. 

222 ; 30 L. J., Ch. 107. (0 '/aylor d. Afkym v. Jlordr, 1 Burr. 

(r) Roe d. Martridgo y, Gilbert, 5 ft.B. 12.5; 2 Smith L. C. 495 (Oth cd.). 

423. (^') Eoe d. Douglas v. Lock, 2 A. & R, 

705. 
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Cji.V. Sbo. 19, lease, oven Avliere that is not expressly prescribed by tbe power ; as is 
generally tbe case. 

J*ossession or 

Reversion), jjj Possession or Reversion, 

Leases iu 111 all well-drawn powera of leasing, wliere it is intended that a 
Rc^Ton reversion may ho granted, it is exi)ressly declared so ; and if 

a rovei'sioiiary lease is not to he granted, it is expressly declared that 
tlie lease shall he made to take effect in possession, and not in rever- 
sion, or hy way of future interest (/). Upon a general power to make 
leases, without saying more, the law adjudges that the leases ought 
to he leases in possession, and not leases in reversion, or in future (m). 
A general power to make leases for onc-and-twenty years does not 
(‘liable the party to make such a leasii in reversion (a). Uut such a 
defective lease granted since 12 & Vi Viet. c. 20, would prohahly ho 
cured hy the 4tli section of that act (e). Under a power to make 
leases to one, two or tlu’oe persons, the donee of the power cannot 
make a lease for the life of the first (unhoni) son of J. S. A 
power to trustees to lease 2 )remisos for a tenn not exceeding twenty- 
one years, and dc^omiinahlo as a former term of ninety-nine yeai's was 
determinable,’’ was held to authorize a lease in possession only, and 
not in future ; and as the trustees had let the ja’eniises ior ten years 
dctenninahlo as in the original lease, and aftenvards relot them for 
the tonn of eleven years, before tlic expiration of tlio Icn j^ears’ lease, 
llio last lease avus lield void, and a had execution of tlio poAver [q) ; 
hut siKih a lease might hccjonio valid under 12 & IJj Viet. (‘. 2G, s. 4, 
if at llie time ajipoiiited for its commeiiccnient tlie tnistoes liad poAver 
to gi’aut such a lease. A tenant for life, having })OAver to lease for 
iiinety-niiK} yeara from tlie tiiite of executing, so as that such lease or 
leases he made to take effect in possession, or immediately after the 
detennination of the leases then subsisting, reserving the best and 
most beneficial j early rents to ho incident to the iminediato roA’orsion, 
ill pursuance of one entire bargain, granted, at tlie same time, in 
1787, tAvo leases, one for thii’ty years, to commence from October, 
1791, on the exiiiration of an existing lease, and the other for sixty- 
thrt^o years from 0(;tober, 1821 : it Avas Ireld, that the second lease 
Avas void (r). Lut it Avoidd bo otherwise under 12 & 13 Vmt. c. 26, 
s. 4, if the tenant for life lived to become entitled to grant such second 
lease. 

OnwhatLftiid If there be a power to make leases expressly staled to be in posses- 
thoyuttacli. Avhicli attaches upon an estate, part of Avhich is in possession 

(/) Siijr. Tow. 747. (o) See post, Appendix A., Sect. 2. 

(;s) i<li<ecoinb v. lluuk ins^ Cro. Jac. 318; (p) Snow v. Cutler^ T. Boym. 163. 

Yelv. 222; Brownl. 148. (^) Shaw y. Summers^ 3 Moo. 196. 

(«) Countess of Sussex v. Wroth, Cro. (r) Doe d. Sutton v. Harvey, 1 B. & 0. 
Eliz, 6; Sug. Pow. 749 — 7o2. 426. 
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Sect. 19.--Leases under Powers (in Possession or Reversion). 

and part in reversion at the creation of the power ; the donee of the Ch.v. Sec. 19 . 
power may immediately make leases in possession of the estate in 

• n I* j 1 , rowern (in 

reversion, as well as of that in possession; for m such case llio word posmsion or 

“ possession ” in the power refers to the lease, and not to the land (.s) : 

but it seems, that if a power enable any one to make leases in riwer- 

sion as well as in possossioii, and some parts of the land subject to 

the power bo in possession, and other part- of it in reversion, ho cannot 

make a lease in possession and another lease in reversion of tlie same 

land ; but his power to make leases in reversion will be oonfiiied to 

such land as was not then in possession (f). 

Wliere there is a power to gi*aiit leases in possession only, ii h'ase AVhatisa 
in possession is not contrary to tlio power, althougli the estate at tlie 
time of granting the lease was hold by tenants at will, if, at the iime, 
they receive directions from the lessor to pay their rc^nt to the lessee, 
to which they assent (/^). Where a tenancy from year to year has 
expired, but the outgoing tenant has a customary I’iglit over part till 
a future day, a lease in possession may be granl(‘d (./•). Where oiu^ 
under a power to lease for twentj^-ono years in possession, but not in 
reversion, granted a lease to his only daughter for tw(‘nty-oiio years, 

“to commence the day of the date;’^ it was adjudged a good 
lease, as the word “ from ” may ni(‘an eitlier inclusive or exclusive?, 
according to the eontcxl and subject-matter, jind the court will cou- 
stnio it so as to effectuate the deeds of pailies, and not to di^stroy 
them (//). But if made to conmieiico only a day after tin? (‘xocutiou 
of the lease, it was not good at common law or in equity as a lease in 
possession (i:). Any such defect woidd now bo cured by 12 & Id 
Viet. c. 26, s. 4, if the lessor lived till the day appointed for tho com- 
mencement of the tenii. Under a power to demise for twenty-one 
years in possession, and not in reversion, a lease dated 17th February, 

1802, io hold from tho 2oth of March next ensuing the date tliereof, 
is good, if not executed and delivered till after tho 2otli of^Marcli, for 
it then takes effect as a lease in possession, 'with refereiujo back io tho 
date actually expressed {ft) : but under a power to lease in j)ossession 
and not in reversion, a lease for years executed on the 29th of March 
to the then tenant in possession, to hold as to the amble land from 
tho 13th of February preceding, and as to the pastmo from tlio 5th 

(«) Powell on Powers, 425; Bac. Abr. (j/) Pugh v. Pukr of Cowp. 714; 

Mi, Leases (l.)\ Foxy. PrickivoodyQvo. 3 iic. Fneman v. Jrest^ 2 Wil.s. 165; Penn v. 

347; 2 Bulstr. 210; 2 Roll. Abr. 260, pi. 5; Fearnside, I Wil«. 176; uitt.~<Jcn, v. 

Sug. Pow. 765. (Jounteas of Portluiul^ Cowp. 723 ; Sug. 

(<) Bac. Abr. -tit. Iteasea (I. 11). Pow. 760, '761. 

(m) OoodtitU d. Clarges v. Funtican, 2 (z) Pollard v. GrvcnvUj 1 Ch. Cas. 10 ; 

Doug. 666 ; Bac. Abr. tit. Leases (I. 11); 1 Cb. Itep. 184; Doe v. Calrerty 2 East, 

Sug. Pow. 762. 375 ; Bowes v. East London IF. IF. 6b., 

(j:) Doe v. Snowden^ 2 W. Blac. 1224; Jacob, 374 ; Sug. Pow. 760. 

Doe Y. Calvert. 2 East, 376; Sug. Pow. (a) Doe d. Cuxe v. Day^ 10 East, 427; 

763. Sug. Pow. 761, pi. 43. 
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Effect of 
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nants ivithin 
Buch Powers. 


of April then next, under a yearly rent payable quarterly on the 10th 
of July, 10th of October, lOtli of January and 10th of April, was 
held void for the whole; though such lease wore according to the 
custom of the country, and the same had been before granted by the 
pei’son creating the power (6). But now any such defect would be 
cured by the 12 & 13 Viet. c. 26, s. 4, provided the lessor were living 
on the 5th of April, and then competent to grant such a lease. 

Tlie ciroumstanoo of a second lease for years being granted to the 
same lessee who liolds under a former lease (r), to commence after the 
expiration of sucli fonner lease, does not operate to make the latter 
a continuation of the former lease, whore the teims are granted by 
different deeds ; although the residue of the time to come after the 
former lease, together with the period for which tlio latter lease is 
granted, do not in length of time exceed the limits fixed by the 
power ; for the latter will nohvithstanding be considered as a rever- 
sionary lease, as miieli as if it had been granted to a reversionary 
lessee (rf). 

If a man have power to make leases in possession or reversion, and 
lie make a lease in possession once, ho shall never afterwards make a 
lease in reversion, for ho has an election to do the one or the other, 
but not both (c). Under a power to lease in possession for lives, or 
for years determinable on lives, a man cannot make an absolute lease 
in jiosscssion for years ; but he may moke an absolute lease in rever- 
sion for years (<?). AVhero powers were given to make leases of 
present but not of future interest, and so as tin? same should go with 
and be incident to the remainder and reversion; a lease with a rever- 
sion in execution of those powers to the tenant ui possession of the 
freehold, his heirs and assigns, was hold good, because “ heirs and 
assigns meant those to whom the remainder and I’eversion would 
go (/). Where one, having power to make leases for twenty-one 
years in possession, made a lease to A. for twenty-one years in trust 
for the pa 3 nnent of debts, but the lease was made to commence from 
a time to come, and so not pursuant to the power, yet being mode for 
the payment of debts, it was supported in equity {g). Most defects 
of this sort would now be cured by 12 & 13 Viet. c. 26, s. 4 (A). 

(c) Usual Covenants, 

- Wliat are usual covenants in a lease, under a power requiring such 
covenants is a question of fact for the jury, and not for the court (i). 

(^) Doe d. Allan v. Calvert^ 2 East, 376. (/) JLoiky v. Scotty Lofft, 316. 

(<;) As to tho effect of a new lease Q) Pollard v. Oreenvil^ 1 Cli. Cae. 10 ; 

operating as a surrender of a former 1 Oh. Rep. 184. 
lease, see post. Chap. VIII., Sect. 3 (b). fA) Post, Appendix A., Sect. 2. 

(rf)* Doe d. Tultmcy v. Lady Cavan^ 6 T. (i) Goodtitle d. Clarges y. Fmucan^ 2 

R. 567 ; Smith v. 7%, 2 M. & W. 084. Doug. 665 ; Bennett v. IPomaek, 3 C. & P. 

(e) Tf^inter v. Loveday^ 1 Ld. Raym. 96 ; 7 B. & 0. 627 ; Powell on Powers, 678. 

267 ; 2 Salk. 637. 
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It depends on what ore the usual and customary covenants of the Ch.V.Sbo. 19. 
neighbourhood {k ) : but it has been held, that what are the usual and jT'iwrt/ 
reasonable covenants” must depend on the leases of the samii land Covenants). 
in existence at the time of tho creation of the power (/). Wliero a 
power to lease was given upon reserving tho ancient, lusiial and 
accustomed rents, heriots, boons and services, a covenant “ to keep in 
repair” was held to be ‘‘ an ancient boon,” and tlio omission of it was 
deemed fatal (m), Wliero there was a poAver to tenant for life to lease 
for years, Avith the usual covenants, &c., it Avas held, that a U‘ase made 
by him, containing a proviso, that in case tho promises av(to blown 
doAvn, or burned, the lessor should rebuild, otherwise tho rent sliould 
cease, Avas A^oid, tho jury finding such covenant to bo unusual {a), 

'Where the settlement creating tho poAver does not require the usual 
covenants to be inserted in the leases, any covenants may bo inscited 
or omitted, as agreed on, provided they do not amount to a fraud on 
the poAver (o). 

A ])rivato act of parliament enabled a tenant for life to grant build- Ways, 
ing looses, and “ to lay out and appropriate any pari, of tho land 
authorized to be leased as and for a way or Avays, street or streets, 
avenue or avenues, square or squares, passage or passages, soAver or 
seAvers, or other conveniences for tho general inii)rovemcnt of tho 
estate and tho accommodation of the tenants thereof.” A tenant for 
life having ai)propriatcd certain land, and laid it out for a Avay for tho 
general improvement of the estate, in exercise of tho poAvers of the 
act, by deed granted rights of Avay over it to tAvo several tenants : 
held, that tenants under oilier leases gi’anted in piirsiianec of the act, 
but containing no grant by deed of a right to use the Avay, Avere not 
entitled by the provisions of the act to use it (^^). 

(d) Proviso for Re-entry, 

A power to tenants for life to grant or roneAV leases for lives, pro- Power to 
vided that a right of re-entry is reserved upon such leases for non- alCviso 

payment of rent, is well executed by a lease for lives, providing a re- Kc-cniiy. 

entry in case the rent remains in arrem’ fifteen days, and there is no 
sufficient distress upon the 2}remiscSy i\\Q conditional proviso being the 
usual form in leases ( 5 ). Where a power of leasing required the 

(k) Hoardman v. Mostyn^ 6 Ves. 467, (o) Goodtitle v. FumicaUj 2 Doug. 676. 

471 ; 4 Jar. Preo. 297 (3rd ed.). \p) mUc v. Leemi, 6 H..& N. 63 ; 29 

U) Doe d. Earl of Egremont v. Stephens^ L. J., Ex. 106. Seyeral recent public 

6 Q. B. 208 ; Smith v. Doe d. Earl ofJet'scyf acts contain eimilar powers. 

7 Mce, 281 ; 3 BUgh, 290 ; 2 B. & B. 474 ; (?) Smith v. Doe d. Earl of Jersey^ 7 

Doe d. Earl of Egremont ▼. WilliatnSf 11 Price, 281 ; 3 Bligh, 290; 2 Brod. k B. 

Q. B. 688. 473 ; 5 M. & S. 467 ; Lord TankerviUe v. 

(m») Earl of Cardigan v. Montague^ Sug. Wingfield^ 7 Price, 343 ; 2 Brod.&B. 4!)8, 

Pow. 918 (8th ed.). n.; but see contra, Coxe v. Day^ 13 East, 

(m) Doe d. Ellie v. Sandhani^ 1 T. R. 118. 

706; TeUowhjy, Goxcer^ 11 Exoh. 274. 
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insertion in tlie leases of a danse of re-entry for non-payment of rent, 
and a lease was made Avitli a proviso for re-entry if tho rent should bo 
forty-tivo days in arroar, it was hold such a lease was valid (r). But 
a lease with a proviso for re-entry, if the tenant should suffer the pre- 
mises to be out of repair, and should not repair the same within six 
months next after notice, was held bad, the clause as to notice not being 
usual (s). 

(c) Lands usually let. 

In modem settlements the power of leasing usually extends to all 
the hereditaments therein comprised; and if the mansion-house or 
any other part is not intended to bo let, it is expressly excepted if), 
Wliero leases are granted under powers to lease lands “ usually de- 
mised,” it must be shown by old leases or other satisfactory evidence 
that the lands liave usually been demised ; otliei’wise they cannot bo 
su]:)porled (a). Jjands not demised for the space of twenty years 
before the execution of a power to demise at the rent then usually 
reserved and paid, cannot be leased mider aucli a power (j:*). Where 
the power was to extend to land usually demised, it was hold, that 
land settled for years, detorminablo on lives, by a family settlement, 
camo ^vithin that description [y ) ; so are lands Avhieh have been pre- 
viously let two or three times (c), but not lands wliich have been let 
only once for a short toim {z ) ; if lands have been leased by virtue of 
a contract from year to year for three years, they cannot be said to 
have been usually demised (::) : but lands which have been held under 
a lease for a long tenn may be said to have been usually demised 
Avithin the meaning of the poAver [a). It is not necessary that tlio 
land should have been demised by indenture ; a demise at Avill or by 
copy is sutficient to make land to be accounted usually demisable {h ) ; 
and a covenant to stand seised may amount to a sufficient demise (c). 
Under a poAver hi a Avill, “ to dcmiiso and lease suc'h parts of the 
testator’s premises as had been usually granted or demised, and Avore 
then in lease, for any tenn of years determinable on lives, to any 
persons, for the like tenns, and in like manner, and under the like 
rents, services and conditions as the some had been usually granted ; 
and the residue of the same premises, unto any persons for any term 
of years not exceeding tAventy-one yeoi’s in possession, at the best 
and most improved rent that could bo reasonably gotten for the 


ir) Hutland v. Doe d. Wyth^y 5 M. & W. 
688 ; 12 Id. 356 ; 10 Cl. & F. 419. 

(#) Doe d. Earl of Egremont v. Jinrroughy 
6 Q. B. 229. 

(0 Sug. Pow. 727 (8th ed.). 

. (m) Id. 735 ; Earl of Cardigan v. Mon~ 
taguey Id. 918. 

(jr) Tristan d. Oore v. Baiting fas, Vaugh. 
28; T. Jon. 27 ; Sug. Pow. 728, 729. 


(y) Bight d. Basset v. Thomas, 1 W. 
Bliic. 446 ; 3 Burr. 1441, 1448. 

(s) 2 Roll. Abr. 261 ; Sug. Pow. 728. 
\a) Sug. Pow. 728 ; Vaughan, 28. 

(A) Powell on Powers, 392.; Sug. Pow. 
730. 

{r) Bight d. Basset v. Thomas, 3 Burr. 
1441, 1447; 1 W. Blac.446. 
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same, so os that no such doiniso or leas© should ho made dis- Ch.V.Seo.iq. 
punishable for waste, nor without a condition of re-entry on non- 
payment of the rent or services thereby reserved, and so os each ut). 

lessee should execute a counterpart of his lease:” it was held, that the whaTiTi^ 
word “ such ” could not be tlirown back, so as to apply to or gewom 
the first class of the testator’s premises, which had boon usually lot usually lot” 
and wore then in lease, but must be confined to the latter class of 
property, viz. the residue of the promises, as to tlio terms of biasing 
which the testator had given separate and specific diiuctions (u) : also 
that a lease imder the power of lands wliich v/oro in lease at the time 
of the creation of the power (the second lease accimitcly tolloAviiig the 
terms of the former lease of the same lands) was well executed under 
such power, althougli the second lease did not contain a clause of 
re-entry on non-payment of 405 . roseiTcd in lieu of a hcriot ; the 
first lease containing no clause of re-entry on non-j)aymeiit of a like 
reservation (w). In a settlement of personal property the jmrtios 
covenanted to settle all future-acquired property upon tho same trusts, 

&c. : held, that tliis authorized tho insertion of a power to grant 
mining leases in the settlement of subsoquently-acquii’cd freeholds, 
tho prior owner having granted such leases, though tho mines had 
never been effectually worked (j?). Under a power of leasing “ for 
one, two,' or three lives, or for any term of years dctorminable on one, 
two, or tliree lives, such lands as were then demised for any such 
term,” lands are not included which were then held under a demise 
to “ W. and Q-. for ninety-nine years, if "W. and his widow, and any 
eldest son living, or in ventre sa mere at the time of his (W.^s) death, 
or if no son, any eldest daughter then living or in ventre sa more, or 
any or either of those three, viz. of the said W. and such his wife?, 
son or daughter, should so long live, remaindor to the said G. and his 
widow, son or daughter, in the same manner,” of which description 
of persons five were in fact living at tho time of the power reserved, 
who were all entitled in succession, three at a time, to come in under 
the lease : under such a general power tho three lives must be certain 
and co-existing (y). 

It seems to be settled that the question — whether lands not before Whether 
in lease maybe demised under a power to lease lands and other foroin^aao' 
hereditaments, provided that such rent or more be reserved upon ^y,ho 

^ ^ ^ ^ QoiniHod 

every lease os has boon reserved, or paid for it, within a given time 
previous to the creation of the power, — is a question of construction 
on the intention of the author of the power, to be collected from tho 
instrupient creating the power, and the circumstances of the estate (z). 

e Doe d. JBliffh v. Coleman^ 1 Bing. 28. {z) Powell on Powers, 402; 2 Roll. Abr. 

Seott y, StHpard, 27 Beav. 367. 262; Wakeman v. Walken^ 3 Keb. 697; 1 

Wyndham v. Halcomhe. 7 T. B. Ventr. 294 ; 2 Lev. 150. 

713 . 


L.T. 


O 
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Ch.V. Seo. 19. Thus, where there was a power to lease a manor, except the demesne 
Pouw copyholds, though within the description, 

uiuaiiy let), could not ho demised : hut that the rents and services of the manor 
~ might, notwithstanding a qualification annexed to the power, which 

said that the ancient rent should ho reserved, and there could he no 
reservation of rent upon a lease of rents and services out of which no 
rent issues : for it appeared to he the intent of the settlement, that 
part of the manor should he demisable (rf). Under a power in a 
family settlement to make leases of all or any part of the premises, 
reserving the ancient rent, lands always occupied with the family seat 
cannot he demised ; for in such case the qualification annexed to tho 
power, “ that the ancient rent must ho reserved,’’ manifestly excludes 
the mansion-house and lands about it never let : the nature of tho 
thing in such case speaks the intent [e). So, under the settlement of 
an estate, with a power to tho tenant in possession to let all or any 
part of tho premises, so as the usual covenants he reserved, a lease of 
tithes which had never been let before was lield void. 

^ethcr such Where there was a devise of lands to trustees and their heirs, in 
good for Part ^ first and other sons in strict settle- 

ment, remainder to another and his first and other sons in strict 
settlement, with power to the trustees from time to time, during the 
minorities of the persons to whom tho promises should descend, and 
to any tenant for life, to grant any lease of all or any part of the lands 
so limited^ so as there he reserved the ancient and accustomed yearly rent^ 
Sfc,: a lease of part of the lands devised, in several parcels, in one of 
which parcels were included, together with lands anciently demised, 
two closes never before demised, at one entire rent, viz. tlio ancient 
rent for that part which had been anciently demised, was held to ho 
void for tho whole of tho lands iiicludod in that parcel, as well tho 
lands never before let as those anciently let ; hut it was considered 
good as to tho other parcels, which contained only lands anciently 
demised, and on each of which there was a separate reservation of the 
ancient rent (/). Where lands were demised to a person for life, with 
power to lease for lives all hut a certain excepted portion, reserving 
the like rents os wore then reserved, or more, the rents then being 
29/. ; and the devisee made a lease for three lives at the yearly rent 
of 40/. of tho lands within the power and part of the excepted lands, 
it was held that the rent could not he apportioned, and that the lease 
being void for the excepted lands was void as to all (jr). But where 

(fl Loveday v. Winter, 6 Mod. 246, 378 ; 674. Bee also P<nnet'y t. Partington, 3 T. R. 

12Mod.l48;lComb.37;lLd.RaTm.267; 666. 

2 Salk. 637 ; Leigh v. Pari of Balearree, 0 (/) Doe d. Barhtt y. Mendle, 3 M. & B. 

C. B. 847. 99 ; Fuller v. Ahhott, 4 Taunt. 106. 

(e) Baggott y,Oughton, 8 Mod. 249; For- M Doe d. Williama v. Matthewe, 6 B. & 
tesoue, 332; Qoodtitle y. Funuean, 2 Doug. Ad. 298. 
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a lease was held void because lands under a power were let together Cn.v. Seo. id. 

with other lands not under the power, it was held that the lease was 

good as to the latter lands against the heir of the lessor (A). utuaii^ la). 


(f) Mode of Execution, 

By 22 & 23 Viet. c. 35, s. 12, “ a deed hereafter executed in the 22 & 23 Viot. 
presence of and attested by two or more witnesses in tlio manner in ’ ' * ‘ 
which deeds are ordinarily executed and attested (t), sliall, as far as 
respects the execution and attestation thereof, bo a valid execulion of 
a power of appointment by deed or by any instrument in Aviiting not 
testamentary (A), notwithstanding it shall have been expressly required 
that a deed or instrument in writing made in exercise of such power 
should be executed or attested with some additional or oilier form of 
execution or attestation or solemnity : provided always, that this pro- 
vision shall not operate to defeat any direction in the instrument 
creating the power that the (ionsent of any particiilai' person shall bo 
necessary to a valid execution (/), or tliat any act sliall bo per- 
formed (/w), in order to give validily to any appointment, having no 
relation to the mode of executing and attesting the instniment ; and 
nothing herein contained shall prevent the donee of a power from 
executing it conformally to the power by writing or otherwise than 
by an instrument executed and attested as an ordinary deed, and to 
any such execution of a power this provision shall not extend/^ 

It is to be observed that if the power proscribes less than flie 
statute, it is sufficient to comply with the terms of the power : but if 
the power prescribes more than the statute, it is sufficient to comply 
with the statute. 


(g) Dofccts in — how cured. 

By 12 & 13 Viet. c. 26 (;?), “ a lease invalid by reason of the non- 12 & 13 Vict. 

observance or omission of some condition or restriction, or by reason ?• l“vajid 

LiCascs good 

of any other deviation from the terms of the power, shall, after entry as Contracts 
thereunder, bo considered in ccpiity as a contract for a grant in respect 
of a valid lease imder the power to the like pmport and effect as such 
invalid lease, save so far as any variation may bo necessary in order 
to comply with the terms of such power ; and all persons who would 
have been bound by a lease lawfully granted under such power shall 
be bound in equity by such contract.” 

(A) Doe d. Lord Egremont y. Stepheno^ 6 (m) Ab to tho execution of a counterpart 

Q. B. 208. by tho lessee, see Fryer v. Cownibs^ 11 A. & 

(t) In ro Richettj 1 Johns. & H. 70 ; 29 £. 403. 

[i. J., Oh. 712. (m) Amended by 13 Vict. c. 17. See post, 

(A) They are prorided for by 1 Viot. o. 26, Appendix A., ScotH. 2, 3, where both acts 

8. 10 ; Cole Ejeo. 601. are set out verbatim. 

(/) Fteihjield V. Reedy 9 M, & W. 404. 

0 2 
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Ch.V.Sec.19. By sect. 4, ‘‘where a lease granted in the intended exercise of any 
P<^wer of leasing as aforesaid is invalid by reason that at the time 
^Defects), of the granting thereof the person granting the same could not law- 
luvalid Leases grant such lease, but the estate of such person in the here- 
tSuanceS*”' comprised in such lease shall have continued after the time 

Loseor^s Es- when such or tho like lease might have been granted by him in the 
might lawful exorcise of such power, then and in eveiy such case such lease 
been lawfuUy shall take effect, and bo as valid as if the some hod been granted at 
granted. hist-mentioned time, and all tho provisions herein contained shall 

apply to every Such lease.” 

Confirmation By 13 Vict. 0 . 17, “where upon or before the acceptance of rent 
LeaflOB by under any such invalid lease, any receipt, memorandum or note in 
Aowp^nco of confirming such lease is signed by the person accepting such 

Rent. rent, or some other person by him thereimto lawfully authorized, such 
acceptance shall, as against tho i>erson so accepting such rent, be 
deemed a confirmation of such lease.” 

It is to bo observed that an invalid lease under a power may bo 
confirmed by the remainderman or reversioner by a mere memo- 
randum or note in wiiting coupled mth acceptance of rent ; but not 
by acceptance of rent only, -svithout any intention of thereby con- 
firming the lease. Tho mere acceptance of rent by a remainderman 
may create a new implied tenancy from year to year as between him 
and tho lessee, which tenancy must be determined by notice to quit, 
or otherwise, before the tenant can be turned out of poBsession (o). 

Tho above acts do not apply to leases granted by a mere stranger 
to the leasing power ; os whore a lease is granted by tho executors of 
a surviving trustee instead of by his heir (p), or by the heir instead 
of the executors (y). 


What are 
Leases in 
Reversion. 


Sect. 20 . — Zeases in Reversion, 

All leases which are not to take effect in possession immediately, 
but from a future day^ are considered as reversionary leases, within 
tho meaning of powers to grant leases in possession and not in rever- 
sion (r). In legal acceptance a lease for years in reversion, and a 
future interest for years, are one and the same : a future lease and 
a lease in reversion are synonymous («). But strictly speaking a 
reversionary lease is one granted for a term which is to commence 


(o) Doe d. Martin v. TFattSf 7 T. R. 83 ; (? ) Winter v. lovedagy Comyn, 39, Holt, 

Doe d. Tucker v. Mome, 1 B. & Adol. 365; G. J. ; 2 Salk. 637 ; 1 Ld. Rajin. 267 ; 
Doi d. Pennington v. TanierCy 12 Q. B. 998; Ooodtitle d. Clarges v. Jt'unucany 2 Doug. 
Cole Ejoc. 33 ; Sug. Pow. 716. 566 ; Sug. Pow. chap. 18, b. 4. 

( ©) Ex parte Coopery re North London E. (a) 0am. 14, 16 ; Sag. Pow. 747 (8th 
Co.y 34 L. J., Oh. 373. ed.^ 

{q) Eobaon y. Flighty 34 L. J., Ch. 226. 
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from or after the expiration or other determination of a previous Cn.v.SBo.20. 
lease. It does not create any term or estate, but only an interesse 

tormini, until entry thereunder after the time appointed for its com- ^ 

menoement (/). The granting of a reversionary lease does not dis- 
entitle the landlord to distrain for rent under a subsisting lea^ (m). 

If a man make a lease for life, and afterwards grant the lands to 
another for twenty-one years after the death of the tenant for life ; 
these words (without the word “demise’’) are sufficient to pass a 
reversionary interest by way of future lease [x). If the reversionary 
lease be expressed to begin from the end of the “ term ” of the sub- 
sisting lease, and the subsisting lease be afterwards determined by 
surrender or forfeiture, the reversionary lease will begin at once ; but 
if it bo expressed to begin after the end of twenty-one yoni’s, it will 
not begin upon the surrender, forfeiture or other determination of the 
first term till the twenty-one years have actually run out by effluxion 
of time (y). Whore a lease for years was made, and during the term 
the lessor granted a lease in reversion of part of the premises to an 
imderlessee, who was in possession of them, to commence on the day 
the original lease determined ; it was held that ihe reversionary lease 
took effect in possession immediately on the determination of the first 
lease (s). 


Sect. 21 . — Concurrent Leases, 

A concurrent lease is one granted for a term which is to commence Nature of 
before the expiration or other determination of a previous lease of the 
same premises to another person. If mider seal it operates ns an 
assignment of part of the reversion during the continuance of such 
previous lease, and from thenceforth as a lease in possession during 
the residue of the time therein expressed to be granted. It entitles 
the lessee, as assignee of port of the reversion, to the rent reserved in 
the previous lease, and to the benefit of the covenants therein con- 
tained, which ore to be respectively paid and performed during the 
then residue of the term granted by the first lease, and the con- 
tinuance of the concurrent lease (flf). h’onnerly a coiicmTcnt lease 
was inoperative to pass any estate during the prior term, unless the 
attornment of the previous tenant e/)uld bo obtained, when it would 
operate as an assignment of the reversion, &c. (6). Now no attoru- 

(<) Smith ▼. Lay^ 2 M. & W. 684. (y) Bac. Abr. tit. Lcasen (L. 1). 

(m) See Id. 681, 694, 699; Doc d. (z) JlinchUffv v. Earl of Kinnonly b Bing. 

lingo YJValkci'y 5 B. & G. Ill; Blatehfordy N. C. 1; 6 Scott, 660. 
app., Cole, reap., 6 C. B., N. S. 614 ; 28 ia) Harmer v. Beatiy 3 C. & K. 307. 

L. J., 0. P. 140. (A; Bac. Abr. tit. Lcam (N.). 

{x) Bac. Abr. tit. Lcaoco (K.). 
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Ch.V.Skj.21. mont of the tenant in possession is necessary (c);*hut until he has 
notice of such assignment he may safely continue to pay his rent to 
the lessor ((#), who will, however, he Uahle over to the second lessee 
for so much money had and received for his use («). If a concurrent 
lease' be granted to and accepted by the mne lessee^ it will operate as 
on implied surrender by him of his previous term, and take effect as 
a lease in possession for the term thereby granted (/). The reason is 
that the same person cannot ho, at the same time, both tenant and 
reversioner of tlie same premises. So where a party entitled to a 
remainder in tail e3i)ectant upon the determination of a Ufe estate, 
grants a term of years to commence immediately, the grantee, without 
ontiy, takes an immediate vested estate carved out of the remainder, 
and not a mere interesso termini ; and no attornment is necessary 
to complete such grant, the stat. 4 Ann. c. 16, s. 9, having rendered 
attornment unnecessary {g). A devisee for life, with power to make 
leases for twenty-one years, whereon the old accustomed rent should 
be reserved, made a lease for twenty-one years under the old rent, &c., 
and a year before the expiration of that lease he made a lease to 
another for twenty-one years to begin presently ; the last was con- 
sidered to bo good uithin his power os a concurrent lease, because 
it was no charge upon the reversion, nor was there any more than 
twenty-one years in the whole against the reversioner : but this power 
wmdd not warrant the making of leases in reversion, for then he 
might charge the inheritance ad infinitum (/<). One who has a power 
to grant a concurrent lease wthin seven years of the expiration of the 
old one, may grant a lease at any time on the surrender of the old 
one (i). If a power enables a tenant for life to make leases for years, 
determinable upon one, two, or three lives in possession, of such part 
and parts, and so much only of the lands of the creator of the power 
as are then demised or granted for any such time, &c., no lands can 
bo demised under such a power, but what are at the time of the 
execution of the power under lease for one, two, or three conouiront 
lives ; or for any term of years, determinable upon one, two, or three 
concurrent lives; the meaning of such restriction is, in figurative 
language, that the candles shall be bU btuning at the same time [k). 

' ((?) 4 Ann. c. 1C, b. 9; post, Chap. VII., Wutmi v. MeLean^ E., B. & £. 75 ; NecUe 

Sect. 6, “Attornment;” Doe d. Agar v. v- Harding^ CExch. 349. 

B^-own^ 2 E. & B. 331, 348. Mwardn v. (/) Post, Chap. VIII., Sect. 3 (h). 

Wxchwar^ L. R., 1 Eq. 403; 14 W. R. 79, Q) Do$ d. Agary, Brom^ 2 E. & B. 331, 

363, contra — in which there is no reference 348. 

to 4 Ann. c. 16, s. 9— would seem to be (A) Powell on Powers, 428 ; Bac. Abr. 
incorrect. tit. hewn (L.). 

4 Ann. o. 16, b. 10 ; Caok t. Moyhn^ (i) Com. Dig. tit. Ettatei (G. 1^. 

1 Exoh. 67; 6 D. & L. 101. (A) Powell on Powers, 641; Dm d. Wynd^ 

(e) Smith v. Jonesy 1 Dowl., N. 8. 626 ; ham v. Eakornky 7 T. R. 713. 
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Sect. 22 , — Estoppel 

Indentures of lease for years sometimes enure by way of estoppel^ 
wbioh word signifies an impediment or bar to a man’s invalidating his 
own solemn act (/). Estoppels in general are not favoured (m) ; tlioy 
continue no longer on either party than during the lease (/i), or during 
any renewed tenancy (c) ; they ought to be mutual, other^vise neither 
party is bound by them (p), 

A grantor by deed is estopped from saying that lie had no in- 
terest (q). So a lessor is estopped by the lease from denying that lie 
had any estate in the land at the time tlie lease was executed by him, 
or that he had no right to dispose of tlio possession during the tenn 
thereby expressed to be granted (r). Upon the execution of a lejuso 
which operates by estoppel, there is in contemplation of law, created 
in the lessor, a reversion in fee simple by estoppel, which passes by 
descent to his heir, and by purchase to his assignee or devisee, who 
may sue on the covenants in the lease (.s*). An underlease made by a 
lessee who, at the time of making it and subsequently, had no legal 
interest, operates as a demise by estoppel (^). If a man make a lease 
for years by indenture of lands wherein he lias notliing at the time 
of such lease made, and afterwards piu’cliase those lands, this makes 
his lease as good ami unavoidable, as if ho had been in the actual 
possession and seisin thereof at the time of such lease made (//). 

Where a lessee for years made an under-lease by way of mortgage, 
and afterwards another sub-lease by indenture for a short term, 
it was held, that the latter sub-lease, though originally a lofuso by 
estoppel, was convertible into a lease in interest by a reconveyance by 
the mortgagees, so as to give a right of action to llio assignee of tlio 
lessee (a?). But where a mortgagor makes a lease after the mortgage, 
a subsequent purchaser of the legal estate from the mortgagee and 
of the equitable estate from the mortgagor, the latter joining in the 
conveyance of the legal estate, is not bound by the lease of the 
mortgagor (y). A lessor is estopped from contending that he had 


(l) Lyon V. Reed^ 13 M. & W. 28.'). 

\m) Co. Lit. 353, n.l; Rex v. Lubhenham^ 
4 T. R. 254; Skipworth v. Oreen^ 8 Mod. 
311 ; Com. Dig. tit. Rsiates (K. 8) ; Bac. 
Abr. tit. Joint Tenants and Tenants in Com- 
mon (H. 1)). 

(«) Co. Lit. 47 ; James v. Landon, Cro. 
Eliz. 30. 

(o) London and North Western R, Co. v. 
West, L. R., 2 C. P. 663 ; 30 L. J., C. P. 
246. 

ip) Co. Lit. 362. 

\q) Cole Ejec. 221; Doe d. JIurst v. Clif- 
ton, 4 A. &E. 813; J)oe d. Leeming v. Skir- 
row,l A. & E. 167; Doe d.Oaisford r. Slone, 
3 C. B, 176 ; Doc d. Levy v. Iiorne, 3 Q. B. 
767, 766. 


(r) Darlington v. Pntchard, 4 M. & G. 
783 ; 2 Dowl., N. S. 661 ; Green v. James, 
6 M. & W. G5G ; Cole Ejoc. 220. 

(#) Ciilhbcrtson v. Irving, 4 II. & N. 712 ; 
6 Id. 135 ; 28 L. J., Ex. 306 ; 29 Id. 
485. 

(Q Doe d. Ffior v. Ongley, 10 C. B. 25. 
(u) Bac. Abr. tit. Leases (0.) ; Trevivan 
V. Lawrence, G Mod. 258 ; 2 Ld. Raym. 1048 ; 
1 Salk. 276 ; Guodtitlc d. Faulkner v. Morse, 
3 T. R.'371; Sturgeon v. Wingfield, 15 M. 
& W. 224. 

(j;) Webb V. Amtin, 7 M. & G. 701 , 8 
Scott, N. R. 419. 

(y) Doe d. Lord Downc v. Thompson, 9 
Q. B. 1037. 


Cu.y. Seo. 22 . 

FiSioppel. 

Nature and 
Uao of 
Estoppels. 


Eftoot of 
E.it<^pels ou 
the Lessor. 



Mortgage 



200 


Chap. V. — The Lease. 


On.V. 8bo.22. 
Estoppel. 


Tonant 
estopped from 
disputing 
Landlord’s 
Title. 

Cooke V. 
laxity. 


Tenant may 
show Land- 
lord’s Title to 
be expired. 

Delaney y.Fox. 


merely an equitable estate when he granted the loose (s). But where 
the lease stated that the lessors were owners subject to a mortgage, 
and that they demised the land to the lessee, it was hold that neither 
party was estopped from denying that the lessors had a legal reversion, 
but that they were estopped from asserting it {a). After a term had 
been mortgaged, H., who had interest, mode a lease for years by 
deed; the mortgagees and H. then surrendered to the lessor, who 
re-demised to H., and the latter then assigned his interest to the 
defendant: hold that there was a reversion in H. by estoppel on the 
lease made by him which passed to the defendant, who was thereby 
liable to the lessee on the covenants of that lease (6). 

It is one of the first principles of the law of estoppel, as applied 
to the relations between landlord and tenant, that a tenant is estopped 
from disputing the title of his landlord (e). In an action on a bond 
conditioned for the payment of tlie rent of certain premises recited 
in the condition to be demised by indenture at a certain rent, the 
defendant is estopped from saying that by the indenture a less rent 
than that mentioned in the condition was reserved [d). In an eject- 
ment for mines against a member of a mining cx)mpany, it was held 
that the defendant was estopped from disputing the title of the 
lessor ot the plaintiff, who had leased tlio mines to the company, of 
which the lessor was a partner at the time of the action, but not at 
the time lie granted the lease (c). 

The tenant may, however, sliow that his landlord’s title has ex- 
pired (/) : but where a defendant in an action for use and occupation, 
had occupied apartments in a house belonging to a wife, and had 
paid rent to the husband, who subsequently, with the knowledge of 
the defendant, granted a lease of the whole house to the plaintiff : it 
was held, that having occupied with notice of the lease, he could not 
impeach its validity, nor controvert the plaintiff’s title {g). Upon an 
information to set aside a lease of charity lands, it was held in Chan- 
cery that the lessees could not dispute the title by setting up on 
adverse title whilst they retained possession (A). 


iz) Green v. James, 6 M. & W. 656, 

(a) Pargetci' v. Jfarrie, 7 Q. B. 708. 
But seo Morton v. Woods, L. R., 4 Q. B. 
293, and note (^), post. 

(5) Sturgeons. Wingfield, 16M.&W. 224. 
(tf) Ceoke v. Loxley, 6 T. R. 4 ; Cuth^ 
berteon ▼. Jrving, supra, note («) ; Beckett 
V. Tirndley, 7 M. & G. 004 ; 8 Scott, N. R. 
843 ; 2 1). & L. 586 ; Langford v. Helmes, 
3 Kay & J. 220 ; Delaney v. Fox, 1 C. B., 
N. S. 166; 2 Id. 768. 

(d) Lainean v. Tremere, 1 A. & E. 792. 


(e) Francis v. Doe d. Earvey, 4 M. & W. 
331. 

(/) Delaney v. Fox, 2 C. B., N. S. 768 ; 
Neave v. Moss, 1 BIm. 363; England 
d. Syhum v. Slade, 4 T. R. 682 ; Doe d. 
Jackson y. Bamshotham, 3 M. & S. 616 ; 
Doc d. Strode v. Seaton, 2 C., M. & .R. 728 ; 
Doit'^nes v. Cooper, 2 Q. B. 266 ; Claridge v. 
Mackenzie, 4 M. & G. 143 ; Doe d. Iteming 
V. Skirrow, 7 A. & E. 167. 

(g) Bennie T. Eobirnm, 1 Bing. 147. 

(A) Att.~Oen. v. Id. Eotham, 3 Ruse. 
416. 
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The interest of a tenant for life and a reversioner are the same, Ch.V.Sbo.22. 
and therefore a lessee who has paid rent to the first, cannot set up ^Btoppei 
title in another person as on answer to an action by the latter after Estoppel as 
the death of the former (*). A lessee, by executing an indenture vcrabno^by 
of lease, admits a will under which it is recited that the lease was 
granted (A;). A lessee of tolls, imder an instnimont signed by two Life, 
persons as trustees, admits they are trustees (/). An assignee is 
estopped by the deed which estops his assignor : and an assignor, 
by executing the assignment in which the original lease is recited, 
is precluded in an action by the assignee from calling upon him to 
prove the lease («) : so an assignee of a void lease by a tenant for lifo 
is estopped from disputing the title of the I’emaindcrman, thougli his 
assignment was after tlie death of the tenant for life, and payment to 
and acceptance of rent by the remaindennan, and witli notice of tliat 
fact (e). So where a lease was granted by A. and B. as granting 
parties, and reserved the rent and right of re-entry to a (3lo8e, it was 
held that the assignee of the lessor was estop]'>cd from showing that 
A. had no interest in the promises (p). In defence of an action of 
ejectment, it may be shown that the parties undor whom the phiintilf 
claims had no title when they conveyed to him, although the defen- 
dant himself claims by a conveyance from the same parties, if the latter 
conveyance was subsequent to that which the defendant seeks to 
impeach (j). 

It was at one time thought, from CuMcrtson v. Irving (r) and Want of Title 
other cases, that when tire document of lease showed a want of title 
in the landlord, there was nothing to estop the tenant from denying joii,j v. Ar- 
that title; but this doctrine has now been distinctly overruled in 
Jollg V. Arbuthnot («), as was pointed out by the Exchorpicr Chamber 
in Morton v. Woods (^). 

In an action of debt for rent, whore the title to tlio land is not in Effect of 
question, the defendant is estopped from saying the lease is not a 
good one; for the covenant for payment of the rent is good(w). of the Lease. 
But he may plead a new substituted tenancy from year to year and 
the determination thereof by notice to quit before the rent claimed 
became duo ; and that notwithstanding he omitted so to plead in a • 


(i) Do$ d. Coh^mre v. 1 D. & 

Ry. 1. 

(A) Bringloe v. Goodson, 6 Bing. N. C. 
738. 


(/) Willington v. Brown^ 8 Q. B. 169. 

(w) Taylor v. Needham^ 2 Taunt. 278 ; 
Banffxek d. Mayor^ ^e. of Riehtnond v. 
Thompson^ 7 T. R. 488 ; Bryan d. Child 
V. JFinwoodf 1 Taunt. 208. 
fnl Nath v. Turner ^ 1 E^. 217. 

(o) Johnson v. Mason^ 1 Esp. 89. 


ip) Parke v. M^Loitghliny 1 Ir. Law R., 
N. S. 180. 

(r/) J>oe d. Olwer v. roivdl, 1 A. & E. 
531. 

(r) 29 L. J., Ex. 485 ; sco, too, Targcter 
V. Harris^ 7 Q. B. 708. 

{s) 4 De G. & J. 224; 28 L. J., Ch. 
547. 

(0 L. R., 4 Q. JB. 293 ; 38 L. J., Q. B. 
81 ; 9 B. & S. 059; 17 W. R. 414. 

(«) Monroe v. Jjord Kcrry^ 1 Bro. P. C. 
67. 
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previous action founded on the same lease or agreement (x). Where 
a tenant for life under a devise, with a leasing power, let to defendant 
by a lease, not noticing the power ; juid after the death of the lessor, 
a succeeding tenant for life under the same devise brought ejectment 
against the defendant, on the ground that the lease was not a valid 
execution of the power; it was held, that the defendant was not 
estopped from setting up an outstanding term of years in trustees 
created by a tenant in fee, from whom the devisor had inherited, as 
tlie lessor of the plaintiff himself denied the right of the defendant’s 
lessor to grant the lease (//). 

The tenant is not estopped by the description of the lands in the 
lease, os “ meadows,” from pleading and proving that they had boon 
converted into arable before the lease, and have been used as such 
ever since (s). 


Sect. 23. — Bond for Performance of Covenants, 

Sometimes a bond is taken by the lessor from the lessee, with or 
without sureties, conditioned for payment of the rent and performance 
of the covenants in the lease (r?), or a guarantee in writing for the 
duo payment of the rent (i). Such a guarantee vvill cease when the 
tenancy is determined by duo notice to quit, notwithstanding such 
notice is waived and a new tenancy created (c). Sometimes also a 
bond is made by a sub-lessor to a sub-lessee, conditioned to indem- 
nify him from the rent reserved in the original lease, and from all 
dLstresses, ejectments and other proceedings in respect thereof ; or by 
the assignee of a lease to the assignor to indemnify him from the rent 
and covenants in the lease ; or by the assignor to the assignee [d). Such 
bonds respectively are within the 8 & 9 Will. 3, c. 11, s. 8, and operate 
as securities only, and the actual damages only are recoverable («). 


Sect. 24. — Rectification of Erroneous Lease, 

If a lease or other deed bo drawn up and executed upon terms 
materially different from those actually agreed on, and contrary to 
the real intention of both parties, a court of equity may cause it to be 
reformed and corrected, or set aside (/) ; but it will do so only upon 

{j^ Sowlety. TartCf 10 C. B., N. S. 813 ; tingpiahed in the ve^ special cose of 
31 L. J., C. F. 14G. Holmes v. BrunskiU, L. K., 3 Q. B. D. 495. 

(y) I)oe d. lord Egremont T. JFgndham, (ef) Smith v. Eay^ 2 M. & W. 684. 

12 Q. B. 711. W 2 Chit. PI. 320 (7th ed.) ; 2 Wmfl. 

(z) Skipworth v. Oreen^ 1 Stra. 610 ; 8 Saund. 187 a, n. (c). 

Mod. 311. (/) Murray v. Parker, 19 Beav. 306; 

(a) Lainaon v. Treme)^^ 1 A. & E. 792. Oarrard v. J^ankcl, 30 Ueay. 446 ; 31 L. 

(M Tayleury, Wildin, L. E., 3 Ex, 303 ; J., Ch. 604 ; Mortimer v. ShortaU^ 2 Dru. 

37 li, J.y Ex. 173. & W. 363 ; Lister y. Hodgson^ L.B., 4 Eq. 

(c) Taylewr v. Wildin^ L.R., 3 Ex. 303 ; 30 ; 16 W. R. 647 ; Harris v. Pepperell^ 

37 L. J., Ex. 173 ; see this case dis- L. R., 6 Eq. 1. 
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very strong evidence clearly showing a mistake hy hoih parties, and Cn.V.8Bc.24. 
the onus of proof lies on the plaintiff {g). This strict nile does not JMifitatm of 
seem to apply os between vendor and purchaser, or lessor and lessee, Xfwf. 
where the parties can he replaced in statu quo (//). Parol evidence is Kviacno^ 
admissible (t). The comt; will not reform a deed on petition, but an 
action must be brought ; and so long as the deed stands the court is 
bound to act upon it, notwithstanding it may be satisfied that the 
deed is at variance with the intention of the parties (/•). 

By section 3 1 of the Judicature Act, 1873, any action for “ the Action for 
rectification or sotting aside or cancellation of deeds or otlier Aviitten must 
instruments ” must bo brought in the Chancery Division of the 1 [igh 
Court. But the 24th section of tho same act gives power to any other Division, 
division to treat an instrument as rectified or set aside (1). 


In a very clear case of mistake, compensation may be awarded to a Compensation 
tenant for having accepted an erroneous lease, instead of rectifying ftOMpt^orro- 
tho lease itself. Tliis principle was recognized in Beulri/ v. Jkskij (/«), I'^aso 
in which cose, however, compensation was refused. The facts were 
these. By contract in 1861 the defendant agreed to grant to tho 
plaintiff a sub-loose for the residue of his own torn less ten days. In 
pursuance of this contract an underlease was prepared by tho de- 
fendant’s solicitor for twenty-throe years less ten days, and tho lease 
was executed by the lessee, who neither inspected the head lea.se nor 
employed a solicitor. In 1877 it was disc/overed that tlie head loa.so 
had only sixteen years to run at tho time of the contract, iind had in 
fact expired, and that tho sub-lease had, bi/ pure mietfikc, been made 
for seven years longer than the lessor had power to make it. Tho 
plaintiff, who hod been obliged to procure a new lease from tho head 
landlord at a greatly increased rent, claimed compen.sation, but 
Malins, V.-O., held that ho was to blame in not having inspected tho 
head lease at tho time of the contract, and applying tho rule of caveat 
emptor, disallowed the claim. 

(g) JTright v. Goff^ 22 Beav. 207 ; Sells (A) Earns v. Tcpperell^ L. B., 5 Eq. 1. 

V, Sells^ 1 Drew. & Sin. 43 ; 29 L. J., Ch. (i) Price v. Leij^ supra. 

•000; Rookey, Ld, Kensington^ 2,'KAy [k] In re Malet^ 31 L. J., Ch. 4.05, 

743 ; Story Eq. Jur. s. 167 ; 8 E. & B. M. R. 

257, 294 ; Earl of Bradford v. Earl of (/) Eodyn v. IVest Monlijn^ ^c. Co.^ L. 

Romney^ 30Bcav.431 ; Garrard y Frankel^ R., 1 C. P. D. 145 ; 45 L. J., C. P. 401 ; 

30 Beav. 446 ; Price v. Letjf 32 L. J., Ch. 34 L. T. 32.0. 

630 ; Seaton v. Stanilandy 4 Giff. 61 ; Moes (m) L. R., 9 Oh. D. 103 ; 38 L. T. 844 ; 

V. Eltoes, 3 De Gex, F. & J, 667 ; Fallon 27 W. R. 184. 

y. RodinSf 16 Ir. Ch. R. 422. 
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Sect. 1. — Tenancy (jeneraUy, 

In many cases, where no express contract of letting has been made, 
a tenancy may be implied from the acts of the parties, especially the 
occupation and payment of rent (r/). Such payment frequently 
affords evidence of a promise by the tenant to hold the promises from 
year to year on the tenns of some previously-existing lease or agree- 
ment (i). The presumption which arises from the payment and 
acceptance of rent is the same against a corporation as against an 
ordinary person (c). Whore premises are taken under a written 
agreement, an oral alteration of the rent will not constitute a fresh 
demise (rf). So an agreciment by the tenant to pay an additional 
sum yearly, in consideration of his landlord making certain improve- 
ments in the demised premises, does not create a now demise (c). 


Sect. 2. — Tenancy from Year to Year, 

A tenant from year to year is one who holds under a demise (ex- 
press or implied) for a term (/), which may be determined at the end 
of the first or any subsequent year of the tenancy, either by the 
landlord or the tenant, by a regular notice to quit (r/). He is sub- 
stantially a tenant at will ; except that such will cannot be determined 
by either party without due notice to quit (A). If no such notice bo 

(а) Smith L. & T. 24—29 (2nd cd.). 6 Q. B. 841 ; ClatAe v. Moore^ 1 Jon. Sc 

(б) Doc d. Digge v. Dellj 6 T. R. 471 ; Lat. 723 ; Burmvs v. Grading 1 D. & L. 

and see the cases cited post, p. 206. 213. 

(c) Doe d. Bennington v. Taniere^ 12 (e) Donellan v. Dead^ 3 B. & Ad. 899; 

Q. B. 908 ; and sre Jlill v. South Stafford^ Foqttei v. J/cwr, 7 Exch. 870. 

shire B. Co.y 11 Jur., N. S. 192, L. J. (/) How v. Kennett^ 3 A. & E. 602. 

(rf) Crowley v. Vitty^ 7 Exch. 319; 21 Cole Ejeo. 29, 441. 

L. J., Ex. 136; Oeeckie v. Monk^ 1 C. & (A) Parkn d. Walker v. Constable^ 3 

E. 307 ; Doe d. Monk v. Oeeckie^ Id. 307 ; Wils. 25 ; Smith L. & T. 24 (2nd ed.). 
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given the tenancy will continue from year to year, for any numher 
of years until surrendered, or extinguished hy the Statute of Ijiinita- 
tions, or the lessor’s title ceases (t). The death of either party will not 
determine it (A) ; unless, indeed, the lessor bo tenant for his own life 
only, and the lease is not made pursuant to any statute or power (/). 

“Leases from year to year,” observes Mr. Preston, “give only 
one time of continuance. That time, liowover, may bo confined 
to one year, or extended to several years, according to cirouni8tanc(?s 
attending the tenancy in its progress. In tlie first place, the lease 
is for one year certain, and after the commencement of every year, or 
perhaps after the exi)Lration of that part of tlie year in which a notice 
of determining the tenancy may be given, it is a lease for the second 
year ; and in consequence of the original agreement of the paities 
every year of the tenancy constitutes pju't of the lease, and eventually 
becomes parcel of the term : so that a lease, whicli in the first instance 
is only for one year certain, may in the event be a term for one 
hundred years or more. Under this si)ecios of tenancy the law con- 
siders the lease, with a view to the time which has elapsed, as arising 
from an estate for all that time, including the current year ; and with 
a view to the time to come, as a lease from year to year. For as all 
the time for wliich the land may be held under a nmning lease is 
originally given, and in clTect piisses, by the same instrument or con- 
tract, the whole time is consolidated, and every year ns it commences 
forms port of the term” (m). In settlement oases, the renting of a 
tenement from tliree months to three months, or for an indefinite 
period, and an occupation under it and payment of rent for a year or 
more, constitute a tenancy from year to year, so as to confer a settle- 
ment (n). 

Where parties usually agree for a tenancy “ from year to year,” 
and possession is taken, sucli a tenancy is thereby created, and may 
be determined at the end of the first or any subsequent year of the 
tenancy by a regular notice to quit (e). But where a tenancy is 
created “ for one year certain, and so on from year to year ” (which is 
frequently done by mistake), it enures as a tenancy for two years at 
the least, and cannot be determined at the end of the first year ( p) ; 


Cn.VI.SEo.2. 

Tcfiancy from 
Year to Year, 


LcaBO from 
Year to Year 
(civcH one 
Time of 
Continuance. 


Creation of 
Tenancy from 
Year to Year 
W express 
Cfoutract. 


0 Smith L. & T. 30, 441. 
k) Maddon d. Baker v. White^ 2 T. R. 
169 ; I)oe d. Shore v. Porter y 3 T. R. 13 ; 
Maekay v. Mach'ethy 4 Doug. 213; 2 Chit. 
R. 461 ; 16 Ves. 241 ; Doe d. Hull v. 
Woody 14 M. & W. 682 ; Cattley v. Amoldy 
IJ. & H 661 ; 28 L. J., Ch. 352 ; Boothe- 
i-oyd V. Woolleyy 6 Tyr. 522. 

(/) J)oe d. Thoman y. Rohertty 10 M. & 
W. 778 ; 14 & 16 Viet. c. 25, s. 1. 

(/«) 3 Prest. Conv. 76, 77. And see 
Tomkins v. Lavorencoy 8 0. & P. 729; 
Cattley y. Amoldy supra. 


(h) Rex V. Hersimonccaujty 7 B. & C. 
661 ; Overseers of Willesdm v. Overseers of 
Paddmgtony 3 B. & S. 693 ; 32 L. J., M. 0. 
109 ; Reg, v. St, Giles, Cripplegate, 4 B. & 
S. 609 ; 33 L. J., M. C. 3 ; Hastings Union 
V. Guardians of St, James, (llerkenwell, 
L. R., '1 Q. B. 38 ; 35 L. J., M. 0. 65. 

(o) Doe d. Clarke v. Smaridgc, 7 Q. B. 
957 ; Hoe d. Plutner v. Mainby, 10 Q. B. 
472. 

(/?) Doe d. Chadhorn v. Green, 9 A. & £. 
668 ; Reg, v. Chawton, 1 Q. B. 247. 
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implied Con- 
tract by Entry 
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Doe Y. Bell 
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Martin v. 
Smith. 


though it may be determined by notice to quit at the end of the 
second or any subsequent year of the tenancy. A demise “for 
a year/^ or “ for one year certain/’ docs not create a tenancy from 
year to year, nor require any notice to deteimine it at the end of the 
year (y). 


The doctrine is firmly established, that whore a person is let into 
possession under a mere agreement for a future lease (not amounting 
to an actual demise), or under a void lease, ho becomes only a tenant 
at will ; but it is equally well established, that when he pays, or 
expressly agrees to pay, any part of the annual rent thereby reserved, 
liis tenancy at will changes into a tenancy from year to year, upon 
tlie terms of- the intended lease so far as they are applicable to and 
not inconsistent with a yearly tenancy (;•). That the freehold in- 
terest is, subsequent to tho making of tho void lease or agreement, 
assigned to another i)ci*son, makes no dififorence in law («). 

A stipulation for two yoai-s’ notice to quit is inapplicable to such a 
tenancy (/). So is a covenant to build ; or to do such material repairs 
as are not usually done by tenants from year to year [ii). But a 
stipidation, in an agreement for a h^ase for more than three years, to 
keep the promises in good tenantable repair, order and condition 
during tho tenancy, is applicable to tho implied yearly tenancy (r) ; 
as is also a stipulation, in a lease not by deed for seven years, to paint 
at the end of the seventh year (r) ; and a stipulation “ to keep open 
the shop, and use the best endeavours to promote the trade of it 
during tho tenancy” {(/). So a stipulation that the tenant shall be 
paid for tillages on tho expiration of liis tenancy is not inconsistent 
wdth such a tenancy {z ) ; although, perhaps, it may not apply to a 
new reversioner, who accepts rent in ignorance of such a stipulation («) . 
A proviso for re-entry on non-pajTiieiit of rent or non-performance 
of covenants is applicable to an implied yearly tenancy (6). Such 
tenant is entitled to the usual notice to quit ; but at the expiration of 
the term mentioned in the agreement the implied tenancy from year 
to year will cease without any notice .to quit (c). 


{q) Cobb T. Stokee^ 8 East, 368, 361 ; 
WjUon V. Abbott, 3 B, & C. 89 ; Johnstone^ 
V. Jliidleetone, 4 B. & C. 037 ; and seo 
Wright V. Tracey, Ir. R., 8 0. L. 478. 

(r) Doe d. Thomswi t. Amey, 12 A. & E. 
476 ; Doe d. Rigge v. Bell, 6 T. R. 471 ; 2 
Smith L. C. 96 (7th ed.) ; Rkhardem y. 
Giffard, 1 A. & E. 52. 

U) See Arden y. Sullivan, 14 Q. B. 832 ; 
and compare Wyatt y. Cole, 36 L. T. 613. 
r<) looker Smith, 1 H. & N. 732. 
i'm) Bowee y. Croll, 6 E. & B. 264. 

(v) Riehardeon y. Gifford, 1 A. & £. 62. 
Martin y. Smith, L. R., 9 Ex. 50; 


43 L. J., Ex. 43; 30 L. T. 268; 22 W.R. 
336. 

[y) Sandere y. Kamell, 1 F. & F. 366. 

(s) Broeklingion y. Saunders, 13 W. R. 
46, Q. B. 

(a) Oakley y. Monck, 3 H. & G. 706 ; 34 
L. J., Ex. 137; L. R., 1 Ex. 169 ; 4 H. 
& G. 261 ; 36 L. J., Ex. 84. 

(i&) Thotnas y. Backer, 1 H. & N. 669. 

[e) Doe d. Tilt y. Stratton, 4 Bing. 446 ; 
Doe d. Bramfield y. Smith, 6 Eaet, 630 ; 
Berry v. Bindley, 3 M. & G. 498, 614 ; 
Doe d. Davenieh y. Moffait, 16 Q. B. 257, 
265 ; Tms y. Savage, 4 E. & B. 36. 
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The implied contract can of course be rebutted, and there must bo Ch.VI.Seo.2. 
some evidence given of it. Actual payment of rent is not always Tenney from 
essential, although that is perhaps the clearest proof (rf). Where the 
payment of the rent is allowed to stand over by mutual consent, that 
is sufficient (c). Payment of rent does not of itself create a tenancy of Ikoldiif™* 
from year to year, but is only evidence from which a Jury may find 
the fact (/). Where payment of rent unexplained would ordinarily 
imply a yearly tenancy upon the previous terms, it is open to the 
payer or receiver of such rent to prove the eircunistanees mider 
which such payment was made, for tlic purpose of repelling such 
implication [g). 

Where a tenant for a term of years holds over after the expiration Where a 
of his lease, he becomes a tenant on sufferanee ; but when he pays, overtanJ 
or expressly agrees to pay, any subsequent rent, at the previous rate, 
a new tenancy from year to year is thereby created upon the same ^ 
terms and conditions as those contained in the expired lease, so far Grijfiths, 
as the same aa^e applicable to and not inconsistent with a yearly 
tenancy (A). This, however, appears to be matter of evidence rather 
than of law (t). The landlord may show that he accepted the rent 
from time to time under a mistake, and upon the supposition that 
one of the lives for which the lease was granted continued in ex- 
istence (A) ; or a now reversioner may show that he knew nothing of 
any special and unusual terms in the original lease, and therefore 
ought not to bo deemed to liavo assented to them, so as to render 
himself liable to such terms (/), or the tenant may show any facts 
loading to an opposite conclusion, as that tlie continued occupation 
was only provisional and in expectation of a now lease on now terms, 

In the absence, however, of any evidence one way or the other, it 
seems that upon a holding over and payment of rent, the jury w^ould 
bo directed to find a tenancy on the terms of the expired lease, and 
that this wmdd be so even if there hod been an assignment of the 
reversion prior to the holding over (m). Any sucli new tenancy (when 
implied) will be deemed to have commenced at the same time of the 
year as the original term, and notice to quit should be given occord- 
ingly (n). Even if the rent be increased, the tenancy will be subject 


(rf) Cox V. Benif 6 Bing. 186 ; Vincent 
V. Oodtony 24 L. J., Gi. 122 ; Smith L. & 
T. 27 (2nd ed.). 

{e) Cox V. Bmty 6 Bing. 186 ; Vincent 
y. Godsony 24 L. J., Ch. 122 ; Smith L. & 
T. 27 (2nd ed.). 

(/) Finley v. Bristol and Exeter B. Co.y 
7 Ezoh. 416 ; Jones v. Shearsy 4 A. & E. 
832. 

(^) Doe d. Lord y. CragOy 6 C. B. 90 ; 
Oakley v. Monchy supra. 

(A) Bishop y. Howardy 2 B. & 0. 100 ; 
Eyati V. Gr\fithey 17 Q. B. 606; Chit, on 


Contracts, 296 (7th ed.). 

(•) Mayor of Thetfml v. Tyler y 8 Q. B. 
96 ; 2 Smith L. C. 96 (6th cd.). 

(A) J)o€ d.Lord v. CragOy C C. B. 90. 

(/) Oakley y. Moncky 3 H. & C. 706 ; 34 
L. J., Ex. 137 ; L. R., 1 Ex. 169 ; 4 H. 
& C. 26f ; 35 L. J., Ex. 84. 

(m) See Wyatt y. CoUy 36 L. T. 613. 

\n) J)oe d. Castleton y. Samnely 6 Esp, 
173 ; Doe d. Spicer y. LeOy 11 East, 312 
Jtoe d. Jordan y. Wardy 1 H. Blac. 96 
Doe d. Martin v. Watts, 7 T. R. 83 ; Doe 
d. Tucker y. MorsCy 1 B. & Ad. 366. 
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Chap. VI. — Tenancies por less than Tears, etc. 

to covenants or stipulations similar to those contained in the former 
lease, unless others ore expressly agreed on (o). It will also be 
subject to the custom of the countiy, so far as such custom is not 
excluded by the terms of the expired lease {p). It may be determined 
by notice at the end of the first or any subsequent year of the 
tenancy {q), ©r under an implied proviso for re-entry similar to. that 
contained, in the expired leaSe (r). 

If n remainderman accept* mon6y, or anj^hing else reserved as 
rent in a lease granted by the previoiLS tenant for life, which became 
void on the death of such tenant for life, he does not thereby confirm 
and establish the lease for tho-residuo of the term therein expressed to 
bo granted (without a previous- memorandum in writing pursuant to 
13 Viet. c. 17, s. 1), but ho creates a new implied tenancy from year 
to year as between him and the tenant on the old terms, so far as they 
are ai)plicable to and not inconsistent with a yearly tenancy, and the 
tenant is entitled to the usual notice to quit (s ) : unless, indeed, the ' 
rent reserved be so grossly inadequate, with i*eference to the annual 
value of the property, that the jury ought to presume and find that 
no such* new tenancy was intended to be created (t). So any special 
and unusual terms, of which the reversioner was ignorant when ho 
accepted the rent, will not bind him («). Any such new tenancy will 
bo deemed to have commenced from the same day of the year os the 
original term, and the notice to quit should be given accordingly (st). 

If a mortgagee induce or compel a subsequent tenant of the mort- 
gagor to attoni to and pay him rent, that will not operate to confiim 
the lease for the whole term thereby granted, but will create between 
the mortgagee and the tenant a new tenancy from year to year (y) ; 
and such new tenancy will be subject to the terms and conditions of 
the lease, so far as the same are applicable to and not inconsistent 
with a yearly tenancy (z). 

If, whilst a tenant from year to year is in possession of lands under 
an agreement reserving a certain rent, ho agrees with his landlord to 
pay an increased or reduced rent, this will not have the effect of thpn 
creating a new tenancy («). 

lo) Dighy y. Atkinnon^ 4 Gamp. 276. 
i/>) Hutton y. Warren^ 1 M. « W. 466. 

' to) d. Clarhe v. Smaridge^ 7 Q. B. 

967 ; Doe d. Plumer y. Mainby^ 10 Q. B. 

473. 

(r) Thomas v. Packer^ 1 H. & N. 669 ; 

Hayne y. Cummings 16 0. B., N. S. 421. 

{s) Doe d. Martin v. JYattSf 7 T. R. 85; 

Doe d. Tucker y. Morses 1 B. & Adol. 365 ; 

Smith L. & T. 24, 26 (2iid ed.). 

{ty Doe d. Prune y. PrideauXf 10 East, 

168; Denne d. Prune y. Ravelins^ Id. 261; 

Doe d. Xord v. Crago^ 6 0. B. 90. 

(ff) Oakley y. Monck^ 3 H. & C. 706 ; 34 


L. J., Ex. 137 ; L. B., 1 Ex. 169; 4 H. & 

O. 261 ; 36 L. J., Ex. 84. 

(x) Roe d. Jordan y. Ward^ 1 H. Blac. 
96; Doed., Collint y. Weller^ 7 T. R. 478. 

(y) Doe d. Hughes y. Pucknell; 8 0. & 

P. 667 ; Doe d. ^or v. Ongley, 10 C. B. 
25 (3rd point). 

fz) Cole Ejeo. 446. 

(ff) Doe d. Monek y. Oeeehxe^ 6 Q. .B. 
841; 1 C. & K. 307; Clarke y. Moore, 1 
Jon. & Lat. 723; Crowley y. Vitty, 7 
Exoh. 319; Purrowes y. Oradin, 1 D. & L. 
213. 
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A demise by a tenant from year to year to another also to hold 
from year to year, is in legal operation a demise from year to yeiu' 
Only during the continuance of the original dcmiso to the interme- 
diate landlord (i). A tenant from year to year, underletting from year 
to year, has a reversion which entitles him to distrain (c*). If a tenant 
froA year to year make a lease for twenty-one years, such term will 
cease whenever the tenancy from year to year is legally determined (rf). 


Sect. 3. — Tenancy for less than a Year, 

In leases of houses and apartments for an indefinite period loss 
than a year, the hiring will bo constmed to be quai’terly, monthly or 
weekly, according to the circumstances of each case and the custom 
of the place or country. Of these circumstances the principal appeal’s 
to be the pa 3 'meut of rent : therefore, where a tenancy was created of 
wharfs, warehouses, &c., at a certain rent per quarter, tlie' tenancy to 
commence on the 14tli June, tlie tenant paying a quarter’s rent on 
that day and giving security for the payment of a quarter’s rent in 
advance dmiiig his tenancy, it was held tliat he became tenant from 
quarter to quarter, and not from year to year (c). So where the tenant 
is aheays to bo subject to quit at three months’ notice ” he Avill bo 
deemed a quarterly tenant (/)• Where premises are let, not for any 
definite period, but the tenant is to give up possession at any time on 
one month’s notice, that creates a tenancy from month to month [g). 
So a demise of houses or of lodgings at a monthly or weekly rent 
affords a presumption of a monthly or weekly tenancy (A), Where 
a person hired a furnished house for three lunar months, and a receipt 
was. given for the rent for that period, but he continued in possession 
afterwards, it was held that a jury were warranted in finding that the 
subsequent occupation was on a teeekly hii’ing (/). By agreement on 
the 19th of April, certain premises were let at the yeai’ly rent of 42/., 
payable quarterly ; the first payment, 71, Vis, 6c/., to be made on the 
24th of J une next, being the proportion of rent duo up to that time. 
The lessee was to enjoy at the said rent until one of the parties should 
give to the other six months’ notice to quit, and at the exphation of 
“ any ” such notice to leave the premises in as good condition, &c. This 
was held to be a half-yearly tenancy, commencing from tlie 24th of 
Juno ; and that a notice to quit given at Midsummer and expiring at 

if) Pikey, Jiyre, 9 B. & 0. 909. (<7) Poe d. LandM v. Gotvery 17 Q. B. 

fc) Curtis V. Wheeler y Moo. & M. 493. 689. 

(») Maekay v. Mackrethy 4 Doug. 213, (A) Jluffdl v. Armihteady 7 C. & P. 60. 

ie) Wilkinson v. Ilally 3 Bing. N. C. 608. And see os to what notice to quit is rc- 

(/) Kemp V. Perretty 3 Camp. 510 ; Cole quired, post, Chap. Vllf., Sect. 7. 

Ejeo. 31. (t) Ton ne v. Vnmphelly 3 C. B. 921. 

L.T. J» 
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Cn.VI. Sf.c.3. Cliiistmas was valid (A). Where the defendant hired of the plaintiff 
'^UulhanZ fl'Pa-rtnients in his dwelling-house at a fixed rent, payable half-yearly, 
Year. and entered into possession at Michaelmas, 1822 : and at Lady-day, 

1823, paid one half-year’s rent, and at the Midsummer following gave 
up possession without having given notice to quit ; btit at Michaelmas in 
the same yeai' he ]mid another half-year’s rent, though at Lady-day, 

1824, ho refused to pay a third half-year’s rent ; in an action for use 
and occu])ati()n for that half-year’s rent, it was held that a tenancy 
from year to year could not be inferred from these facts, and therefore 
tliat tlio action was not maintainable (/). A general letting at a 
yearly rent, thongli iiayable half-yearly or quarterly, or an acceptance 
of yearly rent or rent measured by any aliquot part of a year, is evi- 
dence of a taking from year to year Where premises are lot, at 
a yearly rent payable weekly, with power to determine the tenancy 
at three months’ notice from any quarter day, that creates a yearly 
tenancy, determinable as agreed (/<). 

FurniMhed Where a house is let ready furnished the rent is deemed to issue 
Apaitmcnts. realty, and not partly out of the fiunitui’e (o). 

Lodgings may be let in the same manner as lands and tenements. 
A lodger is a tenant if the premises are let to him (jo). 

Protection of P^or to the Lodgcrs’ Goods Protection Act, 1871, care had to be 
OMdr^om lodger to ascertain that the rent of the house had been 

Distress. paid up, as if not, the goods of the lodger would be liable to a distress 
for rent duo from his own landlord. But that act, which is fully set 
out hereafter (< 7 ), provides a simple process for freeing the lodger’s 
goods from a distress of this hind. Previously to taking the premises, 
however, it may sometimes be prudent to make inquiries of the tax- 
gatherer and collector of tho parochial rates, as if distresses bo levied 
for them, it may cause considerable inconvenience and annoyance to 
the lodger, although his goods ai’c not liable to such distresses. 

Use of A lodger has a right to the use of the door bell, tho knocker, tho 

Door Boll &c. s^^yhght of the staircase, and the water-closet, unless it be otherwise 
stipulated at the time of taking the lodgings ; therefore if the land- 
lord deprive the lodger of the use of either, an action lies (r). If 
Lodgings to a person let lodgings to an immodest woman to enable her to consort 

Prostitutes, other sex, or if not knowing her habits at the time of letting, 

but becoming acquainted with her habits afterwards, he permit her to 
continue his tenant, he cannot recover in an action for the lodgings so 

(A) liae d. King v. Grafton^ 18 Q. B. Now R. 224. 

496; 21 L. J., Q. B. 276. [p) Cook v. Humber, 11 C. B., N. S. 33 ; 

f/) Wilson V. Abbott, 3 B. & C. 88. 31 L. J., 0. P. 73 ; Stamper y. Orerseereof 

(;n) Richardson Y. langridge, 4 Taunt. Sunderland, L. R., 3 C. P. 388, 406; 37 
128 ; Doe d. Hull y. Wood, 14 M. & W. L. J., M. G. 137. As to agreement to let 
682. lodgings, see ante, p. 80. 

(w) RexY.Herstmoneeaux, 7 B. & C. 551. (q) Chiip. I., Sect. 7 (f). 

( 0 ) Xeuman v. Anderton, 2 Bob. & P. (r) UndcricoodY, Dtm'ows, 7 0. &P. 26. 
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let; but if the woman merely lodge in the house, and receive her Cn.vl.SEc.3. 
visitors elsewhere, the rent may he recoverable {s), 

A lodging-house keeper is not responsible to his lodger if property Year. 
of the latter be stolen from his apartments, either by another lodger Larceny of 
or by a third person : the principle is, that the lodger must himself 
toko care of his own goods; there is a distinction in this respect 
between an innkeeper and a lodging-house keeper (/). 


Sect. 4. — Tvmncy at Will, 

A tenancy at will is where lands or tenements are let by one man AVlmt con- 
to another, to hold at the will of the lessor ; in tliis case the lessee is nancy atVilL 
called tenant at will, because he has no certain or sure estate, for the 
lessor may put him out at any time he pleases (/r). Either party may 
at any time determine a strict tenancy at will, although expressed to 
be held at the will of the lessor only (.i?). Such tenancy must bo 
determined by a demand of possession or otherwise before an action 
of ejectment can be maintained against the tenant (//). The granting 
of a lease to a third person by the lessor of a tenant at will, though it 
determines the tenancy at will as against the lessor, does not give him 
such a right of entry as is contemplated by d & 4 Will. 4, c. 27, s. 2 {z). 

Where there is a tenancy at will, at a fixed rent, such rent may he 
distrained for(^/). Where there is no such fixed rent an action for 
use and occupation may be maintained (ft). 

Where a person lets land to another without limiting any certain How croated. 
or determinate estate, a tenancy at will is thereby created (c). A 
person who lives in a house rent free, by the sufferance of the owner, 
is a tenant at will {d). A more permission to occupy land constitutes 
a tenancy at will only (c). An interest of freehold or quasi freehold 
character cannot be created orally or by a mere 'written agreement 
(not under seal) : a person, therefore, holding under such an agreement 
is a tenant at will, and (after determination of such tenancy) removable 
by ejectment, without prejudice to his equitable rights (/). Courts of 


(«) Appleton V. Cmuphell, 2 C. & V. 347 ; 
Jennings v. Throgmorton^ Ky. & Moo. 251 ; 
Girardg v. llicJiarihon^ 1 Esp. 13. 

(0 HoMei' V. SoHlby, 8 C. B., N. S. 
264; 29 L. J., C, P. 246; J}ameg v. 
^iehardaonf 3 E. & B. 144. 

(ff) Lit. s. 68; 2 Blao. Com. 145 ; Cole 
Ejec. 448. 

tr) Co. lit. 66 a; 6 0. B. 672, note (a) ; 
Cole Ejeo. 448, 662; Smith L. & T. 17 
(2nded.). 

(^) Cole Ejeo. 68, 463. 

_ (a) ITogan v. ffand, 2 W. R. 673; 4 L. 
T. 466, P. C. 


(ft) Anderson v. Midland Jt. Co., 3 E. & 
E. 614; 30 L. J., Q. B. 91; JJoo d. UatHvit 
V. ThonutSf 6 Exoli. 858. 

(b) Chap. XIV.,poHt. 

(e) Com. Dijf . tit. FMulvs (II. 1) ; Richard- 
son V. Langridgey 4 Taunt. 128; Smith L. 
k T. 20 (2ntl ctl.). 

{d) Rex Y. CoUetty Ruab. & Ry. C. C. 
498; Rex v. Joblingy Id. 525; d. 
Groves v. Grovesy 10 Q. B. 480. 

(f) Roe d. Hull V. Woody 14 M. & \V. 
682. 

tp liosHce V. Rasf /. Co.y 8 W. R. 246, 
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law have of late years leaned as much as possible against construing 
demises, where no certain term is mentioned, to bo tenancies at will, 
but have rather held them to be tenancies from year to year so long 
as both parties please, especially where an annual rent is reserved {g). 
If an agreement be made to let premises so long as both parties 
please, and reserving a compensation, accruing de die in diem, and 
not referable to a ycai*, or any alirjiiot part of a year, it does not 
ereate a holding from year to year, but a tenancy at will strictly so 
called ; and tliougli the tenant has expended money on the improve- 
ment of the premises, tliat does not give liiiii a right to hold them 
until ho bo indcimnified {h). If one demise a tenement to another, 
excepting the new house for his liabilation when ho pleases to stay 
there, and at other times for the use of the lessee ; the lessee has the 
new house as tenant at will (/). The words “I give you a close to 
enjoy as long as I please, and to take again when I please, and you 
shall pay nothing for it,’' create a tenancy at will (A*). So a party 
having become tenant to two others at their irill and pleasure, at the 
rate of 25/. is. per annum, payable quarterly, and liaving remained 
in possession under this agreement for two years, and paid a year’s 
rent, after which the lessors distrained for a quarter’s rent, was held 
to be tenant at will and not from year to year (/). If a tenant 
wliose knise has expired be penuitfed to continue in possession 
pending a treaty for a further h'ase, lie is not a tenant from year 
to year, but a tenant strictly at will {m ) : it is the same if he be 
admitted tenant pending a treaty for purchase, whicli is afterwards 
broken off (//), 

If a man enter under a void lease, he is not a disseisor, but a 
tenant at will (o), under tlio terns of the lease in all other respects 
except the dination of time {p) : and when he pays or agrees to pay 
any of tlie rent therein expressed to be resented ho be(3ome8 a tenant 
from year to year upon the terms of the void lease, so far as they 
are applicable to and not inconsistent with a yearly tenancy {p). A 
minister of a dissenting congregation, placed in possession of the 
chapel and dwelling-house by certain persons in whom the fee was 
vested, in trust to pennit and suffer the chapel to be used for the 
purj)ose of religious worship, is a mere tenant at will to those persons ; 


{g) Timmins y. Baw/inson, 3 Burr. 1609; 
1 W. Blac. 633; Go. Lit. 66 ; Roe d. J/u/l 
V. JFoodf 14 M. & W. 682 ; Anderson y. 
Midland R. Co., 30 L. J., Q. B. 94. 

(h) Richardson y. Langridge, 4 Taunt. 
128. 

(i) Cudlipy. Rmdall, 3 Salk. 166. 

(A*) Rex V. Fillongleg, Oald. 669. 

(/) Roe d. Bastoto v. Cox, 1 1 Q. B. 122. 
(m) Roe d. Eollingsworth v. Stennett, 2 
Esp. 717 ; Simpkin y. Ashhurst, 1 G., M. & 


R. 2G1. 

(«) Peacock v. Peacock, 16 Ves. 67 ; Roe 
d. Stanway v. Rock, 1 Gar. & M. 649 ; 4 
H. & Gl. 30 ; Ball y. Cullimore, 2 C., M. & 
R. 120. And see 221, post. 

(o) Renn d. Warren v. Feamside, 1 Wile. 
176; Ooodtitle d. Calloway v. Herbert, 4 
T. R. 680 ; Re Medina v. Poison, Holt N. 
P. 0. 47. 

( jp) Roe V. Bell, 6 T, R. 471 ; ante, 121. 
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and his interest is determinable by a demand of possession, without Ch.vi.Seo.4. 
any previous notice to quit; he is not entitled os of right, before the Tenant at im. 
determination of his tenancy, to have a reasonable time allowed him 
for the rcmbval of his furniture (q). Where a tenant at will let into 
possession a person whom the landlord had refused to take as tenant 
unless he foimd security, and who remained in possession two years, 
continuing to endeavour to find securities, but without success ; it 
was held, that he was not even tenant at will (>j. Slight ovidonco 
has been held sufilcient to make a tenant on sufferance a tenant at 
will («). An admission of half a year’s rent being in arrear is some 
evidence of a tenancy at will ((). Actual pajTiient of rent is not 
always necessary to create such a tenancy, so as to authorize a dis- 
tress («). AVhere a term of years is cn'ated by way of use, and 
limited to a trustee, tlie owner of the freehold who liolds subject to 
such term is a quasi tenant at will to his own trustee (r). 

An estate at will may be determined by a demand of possession, or Detomina- 
by the express declaration of either of the parties (y), or by implica- 
tion of law : of the latter description will bo the death of either party, 
which in general detennincs the will (z ) — acts of ownership exercised 
by the landlord (a ) — his alienation of the reversion and notice 
thereof (A) — waste committed by the tenant (c) — his demising or 
leasing or assigning the premises over (i/) — or, in short, doing any 
act which is inconsistent with an estate at will (c). An entry by the 
landlord on the land without the tenant’s consent, and cutting and 
carrying away stone therefrom, amounts to a determination of the 
will (/). It is requisite that the landlord sliould give the tenant 
notice that ho deteminos the tenancy if the act relied on be done off 
the premises (y). Where the act is done on the land, it is presumed 


(^) J)oc (1. Janes V. Jones f 10 B. & 0. 
7 lb; J)oc d. IsichoH v. 3PKaeg, Id. 721 ; 
Jievett V, lirou'Hy 6 Bing. 7; l*emj v. !Ship- 
irny, 1 Gill. 1 ; Cole Ejoc. 461, G04 ; 
211 & 24 Viet. c. 13G, s. 14. 

(r) l)oe d. lleming v. Unity Hurl. & 
Wtilm. 3. 

{h) Turner v. Doe d. Dennett (in error), 
9 M. & W. G43. 

(0 Cox V. Denty 6 Bing. 186. 

(m) Anderson v. Midland R. Co., 3 E. & 
E. 614 ; 30 L. J., Q. B. 94 ; Coj; v. Bcnty 
ctupra. 

{x) Sug. V. &P. 1129 (14th ed.); Doed, 
Jacobs V. Dhillipsy 10 Q. B. 130. 

(y) Cole Ejec. 58, 452, 463; Doe d. 
Bastou) y. CoXy 11 Q. B. 122. 

(z) Doe d. Stanway v. Rocky 1 Car. & M. 
649 ; 4 M. & G. 30 ; Cockerell v. Ou erelly 
Holt, 417; James v. Beany 11 Ves. 391; 
AtUQen. y. Ld, Fol^y 2 Diok. 363. 

(a) Go. Lit. 65 b, 67 b, 245 b ; cited 9 


M. & W. GIG; Doe d. Moore v. Lander y 1 
Stark, n, 308; Smith L. k T. 17 (2ijd ed.). 

(5) Co. Lit. 56 b; Uisdalc v. htesy 2 
Lev. 88; 1 Vc*nt. 247 ; Ball v. Cnllimorcy 2 
C., M. k K. 120; Doe d. Goody v. Carter y 
9 Q. B. 8G3; J)oe d. Davies v. Thoiuasy fl 
Exch. 854, 857. 

{c) Lit. fl. 71; Co. Lit. 66 b; Smith L. 
&T. 20, 268 (2nded.). 

(f/) Cole Ejec. 449, 463; Vlnhorn v. 
SousteVy 8 Exch. 763; Mellnuj v. LeakCy IG 
C. B. 662. 

(<?) Cniisc’fl Dig. tit. ix. s. 17; Co. Lit. 
67 n, 65 b, 11 . 15; Jlinehman v. hlcSy 1 
Ventr. 247 ; Countess of Shrewsbury* s casCy 
5 Rep. 13 b ; Bireh v. Wrighty 1 T. R. 
382; BoUen v. Brewery 7 C. B., N. S. 371 ; 
Wallis y. DtlmaVy 20 L. J., Ex. 276 ; Smith 
L. & T. 19 (2nd ed.). 

(/) Doe d. Bennett y. Turnery 7 M. & W. 
226; 9 Id. 643. 

(y) Co. Lit. 66 b. 
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CH.VI.SiiO.4. 
Tmmt at Will. 


Determina- 
tion of Te- 
nancy at Will 
’—contd. 


that the tenant is there and knows of it (A). A demand of possession 
made on the premises from the wife of a suh-lessee at will is suffi- 
cient (/). So tlio lesssor by making a lease for years to commence 
presently determines tlio tenancy at will, although there be a stipula- 
tion that the new lessee shall not enter until after the day for payment 
of the rent by the tenant at will (i). The will is also determined by 
an agreement by the lessor for tlie sale of the freehold to the tenant 
at will (/). Tlio words “Unless you pay what you owe me, I shall 
take immediate measm^es to recover possession of the property,’’ 
addressed the, tenant by the party entitled to the fee, have been 
held a sufficient determination of the will, and equivalent to a demand 
of possession, so as to maintain ejectment (w). A., having been in 
possession of a house and lands adjoining as tenant at will to the lord 
of a manor, was told by a subsequent lonl that he must leave. On 
his refusal to do so, a wiit of ejectment was served upon him; it was 
then verbally aii’angcd that A. should give up part of the land, and 
retain the house and remaining land during the life of himself and 
wife. It was held that these acts amounted to a determination of the 
tenancy at \vill, and as a now tenancy at will was thereby created as 
to part, the Statute of Limitations, 3 & 4 Will. 4, o. 27, ss. 7, 10, 
began to run from that tinie, and not from the date of the original 
tenancy {a). A sub-demise or assignment by a tenant Avithout notice 
thereof to his landlord does not detoimine the will, so as to prejudice 
the landlord {o). Committing high treason and being outlawed have 
each been held to lie an implied determination of an estate at will, 
and so has becoming an insoh^ent debtor (y)). If Wo joint tenants 
create a tenancy at ^y\\\ at a certain rent, and one dies, the survivor 
talces the whole premises and may maintain an action for the entho 
rent against the lessee continuing in possession (ry). So where a 
lease is made to three joint tenants, rendering rent, the death of 
one does not determine the tenancy; but the survivors are liable 
to pay the whole rent (y). A lease at will by a feme sole does 
not determine by her marriage, unless the husband does some express 
act to determine the tenancy (g). Nor does the marriage of a feme 
sole determine a tenancy at wdU mode to her (g). So if the husband 


(A) Colo Ejec. 462; Pinhorn v. Somber ^ 
8 Ezch. 763; Carpenter v. Collinsy Yelv. 
73; Ball v. Cullimorey 2 C., M. & E. 
120 . 

(t) Boe d.' Blair v. Street^ 2 A. & E. 329 ; 
4 N. & M. 42. 

(A) JDiedale y. leksy 2 Lev. 88; 1 Ld. 
Eaym. 224. 

Daniels y. Davisony 16 Vea. 249. 
m) Dee d. Price y. PricCy 9 Bing. 366. 


(;«) Locke v. MatthewSy 13 G. B., N. S. 
753; 9 Jur., N. S. 874. 

(o) Pinhorn y. SousteVy 8 Ezch. 763; 
Melting v. lAsake^ 16 C. B. 662 ; Colo Ejoc. 
453. 

[p) Co. Lit. 66 b; Denn d. Warrm y. 
Peanisidcy 1 Wila. 176 ; Doe d. Davies y. 
Thoynasy 6 Ez. 864. 

(9) Jlensiead's case, 6 Co. E. 10 b. 
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and wife lease the wife’s land, rendering rent, the death of the hus- Cii.vI.Seo. 4. 
band does not determine the will (>*). Tfnantatmii , 

The sudden determination of the ^v^ll of one party will not operate RiKhtH of tho 
to the material injury of the other : therefore if a tenant at will sow DetcrmUila^^^ 
his land, and tho landlord determine tlie tenancy before tho corn bo 
ripe, the tenant notwithstanding has free liberty to enter upon 
the land to cut and caiTy his crop (s) ; and, on a like i>rinciple of 
justice, the tenant may, in nil cases, havo reasonable time allowed him 
to TOmovo his goods after tho determination of tho estate by tho act 
of the landlord (^). Where th('ro is a tenancy at will, rent being 
paid quarterly, tlie Inssse, after a quarter of a year is commenced, may 
determine liis will, but then he must pay that quarter’s rent ; and if 
tho lessor determine his will after the commoncomont of a qunitcr, he 
loses his rent for that quarter ; and so it is if tho rent be paj^ablo 
half-yearly (h). 


Sect. 5. — Temncy on Sufferance. 

A tenant on sufferance is one who entered by a lawful demise or How a Te- 
title, and after that has ceased wu’ongfully continues in possc^ssion 
without tho assent or dissent of the person next entitled {x ) ; as Avhero constituted, 
a tenant pur autro vie continues in possession after tho death of the 
cestui quo vie (//), or where any one continues in possession Avilliout 
agreement, after a particular estate is ended (r). If a tenant for 
years sunmider and tlien hold over, he Avill bo eitlier tenant on suffer- 
ance or disseisor, at tho election of the landlord {a). An under- 
tenant who is ill possession at the determination of the original lease, 
and is suffered by tho reversioner to hold over, is only a tenant on 
sufferance (i). Whore a tenancy at will is determined by the landlord 
exercising acts of oivnership, and the tenant remains in possession, he 
becomes tenant on sufferance only : but slight evidence ivould be sufli- 
ciont to show a now creation of a tenancy at Avill (c), or he may by 


(/•) Co. Lit. 55b; 5 Co. E. 10; I Eoll. 
Abr. 30 1, (Z. 5). 

(«) Lit. fl. 08 ; Co. Lit. 65 b ; Oluud v. 
.Bf/rrfjfc’/fA',Cro.Eliz.460; Ihdwcr v. BiUwer^ 
2 B. & A. 470, 471. And soo Chap. XX., 
post. 

{t) Lit. s. 69; Noy’s Max. c. ll; Doc 
d. Nicholl V. M^Kaegy 10 B. & C. 721. 

(«) Carpenter v. CoUinsy Yelv. 73; Laih 
ton V. Fieldy 3 Salk. 222; Leighton y.Thecdy 
2 Salk. 413; 1 Ld. Eaym. 707; Darker 
V. JlarriSy 4 Mod. 79; 1 Salk, 262; Title 
V. Grovetty 2 Ld. Eaym. 1008; Co. Lit. 
65 a, b, note 374 ; Kighlg v. Balkhjy I 
Sid. 338. 

(x) Co.Lit. 67b, 270b ; I Steph. Com. 273. 


(y) Co. Lit. 67 b; Allen v. Jlllly Cro, 
Eliz. 238; 3 Lputi. ]o3. 

(c) Com. J)i}jr. tit. EMcs (IT.) ; Doe d. 
Martin v. IKattSy 7 T. R. 83; Jioe d. 
Jordan v. Wardy 1 II. Blue. 96; Roe d. 
Dntnc V. DridcauXy 10 East, 187; Doe d. 
CW/ins V. irellcr, 7 T. R. 487 ; Doe d. 
Tfifkef V. Moraey 1 B. & Ad. 365. 

(a) Vennivgton v. Morety Dyer, 62 u; 
Winch, 32; Right v. Darhjy 1 T. R. 159 ; 
Doe d. Tdt V. Stratton y 4 jBing. 466. 

[b) Simpkins v. Ashhursty 1 C., M. & R. 
261. 

(<!) Doe d. Bennett v. I'nniery 7 M. & W. 
226; Old. 643. 
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Ch.VI.Sec.6. 

Tenancy on 
Sufferance. 

Distinction 
between 
Tenant at 
Will and 
Tenant on 
Sufferance. 


Emptyllousc. 


Ejectment. 


Demiflc by 
Estoppel. 


payment of rent or other acknowledgment of tenancy become tenant 
from year to year (rf). 

There is a great difference between a tenant at will and a tenant 
on sufferance: the former is always in by right; but the latter 
holds over by wrong after the expiration of a lawful title («). 
The reversioner who suffers this is considered to be guilty of 
some laches or negligence, as is generally the case. Against the 
crown there can be no tenant on sufferance, for the crown not being 
capable of committing laches, such person will bo an intruder (/). 
Where a cottager occupied a piece of land inclosed from the waste on 
the side of a turnpike road for more than thirty years, without paying 
rent, and at the end of the time paid sixpence rent on four several 
occasions to the owners of the adjoining land : it was held, that this 
was conclusive evidence of a jicrmissivo occupation only, so as to 
maintain ejectment ; and that it was a proper question for the jury, 
whether there had been an acknowledgment of the tenancy {y). 
Where a person obtained possession of a house which was empty, 
without the privity of the landlord, intending to take a lease of it from 
Iiim, and some negotiations afterwards took place between them upon 
the subject: it was held that the relation of landlord and tenant 
never subsisted, but that if there was a tenancy of any sort it was on 
sufferance (/;). An instrument in those terms, “ I hereby certify that 
I remain in the house, No. 3, 8winton Street, belonging to W. G., 
on sufferance only, and agree to give him possession at any time he 
may require,” docs not create any tenancy, nor require a stamp (/). 
A landlord may maintain ejectment against his tenant on sufferance 
without any previous demand of possession (/•). A tenant on suffer- 
ance, who is turned out of possession by his landlord, without any 
demand of possession, cannot m.aintain ejectment, but may sometimes 
maintain tre.spas8 (/). It would seem, however, that the action should 
bo for assault and battery rather than for trespass to tho land (in). 
A tenant on sufferance has no demisable estate, but he may create a 
tenancy by estoppel («). 


(rf) Mann v. Torejoy, Ry. & M. 35o; 
Jtiyht V. Darby, 1 T. R. 169 ; Doe <1. Cal- 
vert V. Frou'd^ 4 Ring. 067 ; Doc d. Clarh 
V. Smariihfe, 7 Q. R. 957. 

[f) Co. Lit. 67 b; cited 3 C. B. 229, 
Dote(6); Colo Ejeij. 456. 

(/) Co. Lit. 67 b; Colo Ejcc. 456. 
(y)/)wd. JackRon v. Wilkinson, 3 B. & 
C. 413; and sec Doe d. Thompson v. Clark, 
8 B. & C. 717; Ijocke V. Matthetes, 13 
C. B., N. S. 753; 9 Jur., N. S. 874. 

(A) Doe d. Knight v. Qnigfey, 2 Camp. 605. 


(*) Darry v. Goodman, 2 M. & W. 768. 
(/:) Doe d. Lemn v. Sayer, 3 Comp. 8; 
Doe d. Bennett v. 'turner, 7 M. & W. 226 ; 
J)oe d. Iteming v. Brett, Hurl. & W. 3 ; 
Cole Ejoc. 457. 

(/) Doe d. Crisp v. Barber, 2 T. R. 749 ; 
Doe d. Harrison v. Murrell, 8 C. & P. 134. 
(;«) Colo Ejcc. 456. 

\n) Shopland v. Byoler, Cro. Jao. 66, 
99; Thunder di. Weaver v. Belcher, 3 East, 
449. 
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Sect. 6. — Mortgagor and Mortgagee '. Cn.VI.Swj.6. 

Mortgagor and 

The notion of a mortgagor being in some cases a tenant at will 
seems to be recognized by 3 & 4 Will. 4, o. 27, s. 7, which provides 
that no mortgagor shall be deemed to be a tenant at will to his mort- 
gagee within the meaning of that clause ; but it seems more correct 
to say that a mortgagor in possession is a tenant on sufferance only (o). 

It is clear, too, that the mortgagor cannot create a subtenancy ; that 
his subtenants would be tortfeasors, and could not sue the mortgagee 
in trespass (o). 

By the Judicature Act, 1873, s. 25, subs. (5), a mortgagor entitled Mortgagor 
for the time being to the possession or receipt of the rents and profits 
of any land as to which no notice of his intention to take possession, 
or to enter into the receipt of the rents and profits thereof, shall have 
been given by the mortgagee, may sue for siicli possession, or for the 
recovery of such rents or profits, or to prevent or recover damages in 
respect of any trespass, or other wrong relative thereto, in his own 
name only, unless the cause of action arise upon a lease or other eon- 
tract made by him jointly with another person.’’ 

Whore the mortgagor agreed to become tenant to the mortgagee Where Te- 
at his will and pleasure, at and after the rate of 25/. per annum, pje^ya^greed 
payable quarterly, and occupied for two years, paying the rent, it 
was held to be a tenancy at will, and not from year to year [p). So 
where by a mortgage deed it was agreed that the mortgagor should 
hold the premises as tenant at will to the mortgagee at a specified 
rent, for which it should be lawful for the mortgagee to distrain, it 
was held that the clause creating a tenancy was operative, as not 
being inconsistent with tlie main object of the instrument, and that 
a tenancy at will was thereby created {q). Where the mortgagor by 
the mortgage deed attorned and agreed to become tenant from year 
to year to the mortgagee at a fixed rent, payable half-yearly, to 
enable him to distrain for his interest when in arrear, and with the 
usual power of entry after default ; it was held, that such attornment 
did not create a tenancy from year to year iciih all ih incidenhy and 
that the mortgagee might, after default, maintain ejectment against 
the mortgagor without giving him six months’ notice to quit (r). 

The mere fact that the mortgagee has received interest down to a time 
later than the day of demise in ejectment, is not a recognition of the 
mortgagor as his tenant (s) ; nor is the distraining after such day of 
demise, for interest due before the day, under a power to do so as for 

(o) Gibbs V. Cntikshankf L. B., 8 C. P. (/•) Metropolitan Counties Assurance Co. 

464; 42 L. J., C. P. 273. v. Brown, 4 II. & N. 428. 

(p) Boe d. Bastpw v. Cor, 11 Q. B. 122; (s) Boe d. Rogers v. Cadwalladcr, 2 B. 

Boev. Biriey, Bavies, 7 Exch. 89. & Ad. 473; but sco Boc d. Whitaker v. 

(j) rinhorn v. fiouster, 8 Exch. 763. Hales, 7 Bing. 322. 
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Ch.VI.Sec. 6. 
Mortgagor and 
Mortgagee, 


Notice of In- 
tention to 
treat Mort- 
pragor ns 
Tenant. 
Vhwes r, 
Jlughes. 


Effect of 
Covenant 
permitting 
Mortgagor to 
take Bents, 
&c. 


Chap, VI.— Tenancies for less than Years, etc. 

rent reserved on a lease, there being no clause that the mortgagor 
shall keep possession so long as he pays interest {t). Where a mort- 
gage deed contained a covenant that the mortgagor, during his occu- 
pation, should pay a rent rather larger than the interest, half-yearly, 
and that the mortgagee should have the usual remedies of landlords 
of distress and sale ; provided that this reservation should not pre- 
judice the mortgagee’s right to enter and evict the mortgagor; it was 
held that, after distraining for one half-year’s rent, the mortgagee 
might eject the mortgagor, without notice to quit, after a subsequent 
default (?^). So where a mort:gage deed contained a clause that for 
the better securing the principal and interest, and in contemplation of 
part discharge 1 hereof, the mortgagor attorned tenant to the mort- 
gagee, at a quarterly rent, to be recoverable by distress and sale, or ac- 
tion, with a power of immediate entry and sale for the mortgagee, upon 
default of payment of the mortgage money ; it was held there was no 
need of a notice to quit after default (.r) . But in Cloircs v. Ilughcf^^ where 
tho mortgage deed provided that the mortgagor, in event of default, 
should immediately, or at any time after such default, hold the mort- 
gaged premises as yearly tenant to the mortgagees from tho date of 
the deed, and that they should have tho same remedies for recovering 
tlio rent as if it had been reserved upon a common lease, it was held 
that notice of an intention to treat tho mortgagor as tenant was a con- 
dition precedent to distress (y), A mortgage deed executed by tho 
mortgagor only contained a clause whereby, “ for the more effectual 
recovery of tho interest, the mortgagor did attorn and become tenant 
to the mortgagee of the premises at the yearly rent of 40/. to bo paid 
half-yearly, so long as the principal sum remained secured the 
mortgagor continued in possession, and made several of these half- 
yearly payments ; it was held, that tho subsequent occupation, con- 
nected with the covenant, created the relation of landlord and tenant, 
and that the mortgagee might distrain for a half-yearly payment in 
arrear(s). 

If a mortgagee covenant that the mortgagor shall take tho profits 
till default in payment, tho mortgagor becomes tenant at will (<r). If 
a mortgage be mado with a proviso that tho mortgagee, his heirs and 
assigns, “shall not intermeddle with the actual possession of tho 
promises or perception of tho rents,” until default of payment : the 

(/) Tioe d. Wilhimon v. Goodi€)\ 10 Q. [y) Clowes v, Nughes^ L. R., 6 Ex. 160 ; 
K 957; Metropolitan Counties Assurance 39 L. J.,Ex. 62; 22 L. T. 103; 18 W. R. 
Co. V. Broiviif 1 H. & N. 428. 459. 

(«) Doe d. Garrod v. Olleyf 12 A. & E. (:) jrest v.FritcAcj 3 Exch. 216 ; Morton 
4S1 ; Metropolitan Counties Assurance Co. v. v. ICoods^ L. R., 3 Q. B. 068 ; 37 L. J,, 
Drotvny Bupra. Q. B. 242. 

(jr) Doe d. Snell v. Toiiif 4 Q. B. 616 ; (a) Com. Dig. Estates (H. 1) ; Archer v. 

Metropolitan Counties Assurance Co.y.Broxcny Dalby^ Cro. Jao. 660. 
supra. 
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mortgagor is only a tenant on sufferance (i). A mortgage indonturo, Ch.VI. Sko.s. 
after a power of sale on non-payment of the mortgage-money, con- Mortgagor and 
tained a ooventmt by the mortgagee that there should be no sale or 
notice of a sale, nor means taken for obtaining possession until a year 
after notice thereof to the mortgagor : the mortgagee also covenanted 
for quiet enjoyment by the mortgagor or his tenant at will, on pay- 
ment of a yearly rent ; it was held, that under this deed the mort- 
gagor was tenant at will only to the mortgagee, and that no tenancy 
from year to year was thereby created (c). An estate was mortgaged Construction 
in fee, with the usual proviso for redemption, on payment in June, 

1834, and it was also provided that the mortgagee should not call in 
the principal money until December, 1840, if the interest were regu- 
larly paid ; and there was a covenant that the inorlgagor should 
hold, occupy and enjoy the estate until default in payment of the 
principal or interest as aforesaid ; it was hold that tliis operated as a 
lease to the mortgagor until December, 1840 (r/). A tenant for years 
of a honao demised it by way of mortgage to hold from thoncefortli, 
subject to the proviso after named ; and he further sold and transferred 
the fixtures and some chattels to the mortgagee, also subject to the 
proviso after named ; the deed contained a proviso for rcconvoyanco 
on payment of the money on a certain day, and also a proviso that, 
on non-payment, tlio mortgagee might outer upon and receive tlio 
rents, and sell the premises, and also the fixtures and chattels ; it was 
hold that the mortgagee’s right to take possession did not attach until 
the day on which the money was to bo paid, and that therefore ho 
could not maintain an action of trespass previously (c). But whore 
a person demised premises, to hold from thenceforth for a term, prr)- 
vided that if the lessor paid a certain sum and interest a year after, 
then that the demise should be void ; provided also, that upon default 
the lessee might sell ; and there was a coceuaut by the lessor for pay- 
ment of principal and interest, and that at any time after default it 
should be lawful for the lessee to enter, and from thenceforth to hold 
the premises and take the rents ; it was held, that the lessee might 
take possession immediately and before default (./'). 

A mortgagee in possession is not obliged to lay out money any Liabilities of 
further than to keep the estate in necessary repair ; but on an action 
for redemption ho may be made to account for all loss and damage 
occasioned by his gross negligence in respect of bad cultivation and 
non-repair (//). Ho will also be charged, not only for all rents re- 

(h) Fewseley v. Blackman^ Cro. Jnc. C59 ; W. ooS ; 'Boc J. Faraley v. Bay^ 2 Q. D. 147. 

Com. Dig. tit. Estates (H. 2). (<f) Wheeler v. Montejiore^ 2 Q B. 133; 

(f) Boe d. Bixie v. Bariesy 7 Exch. 89. but hco Boc d. Varsley v. Bayy 2 Q. B. 147. 

(rf) Wilkinson v. Hally 3 Bing. N. C. (/) liogers v. flrazebrooky 8 Q. B. 895. 

608; Boe d. Lyster v. GoldivWy 2 Q. B. (g) Wragg v. Beftham, 2 Y. & C. 117 ; 

143; Boe d. Boylanee v. Lighifooty 8 M. & bmer, bs. 901 — 909. 
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oeived, but also for all rents wliich but for his wilful neglect or 
default he might have received (//). A mortgagee in possession has 
been held not chargeable as for wilful default iu declining to defend 
an action of replevin brought by the owner of goods distrained on 
the premises by such moi+gagco (/). If the estate lie at such a 
distance that tlie mortgagee mtid employ a bailiff to collect the rents, 
what ho pays to tlio bailiff is allowed ; but not where he does or may 
receive the rents liimself. It is tlie seltl(?d practice of the Coint not 
to take an aoeoimt against a moitgagee in possession with annual 
rests, whens at the lime of liis entering into possession, there is an 
arrear of interest (/). A morigagee of leaseholds may take possession, 
even wliere tliero is no arrear of interest due, under ciroumstanees 
which may not render liim liable to account with annual rests ; as 
where lie enters in order to prevent a forfeiture for non-payment of 
ground-rent or for non-insurance (/). 


Skct. 7 . — Mnuter and Servant, 

An agent or ser^'ant who is allowcnl to occupy premises belonging 
to his principal for the more convenient perfomanco of his duties, 
acquires no estate tlicrciii, although he l)o also allowed to use the 
promises for carrying on therein an independent business of his 
own [m ) ; nor iloes any tenancy arise in tlie common case of a sen^ant 
Ofjcupying a cottage with loss wages on that account [n). Where a 
person was employed by the lligligate Archway Coinjiany to collect 
toll for them, and lived in the toll-house, one shilling per week being 
deducted from his wages by way of rent ; and the company having 
ceased to collect toll at the particular spot, ho was dismissed from 
their employ, and received a notice to leave the house, which ho 
jiromiscd to do : it was held that these circumstances did not constitute 
liim a tenant of the company (a). Wla^ro a seiwant occupies premises 
of his master, without paying rent, as part remuneration for his 
ser^ici^s, in order to asccrinin whether the servant is a “ substantial 
householder’’ within the Eliz. c. 2, s. 1, so as to bo eligible to the 
office of overseer of the poor, the question is w'hether the occupation is 
subservient and necessary to the sendee ; if it is, the occupation is 


(h) Fiblier, es. 873, 894, 895 ; Brandon 
V. Brandon, 10 W. R. 287 ; rarhimon v. 
Jlanbury, L. R., 2 II. L. Cas. 1 ; 36 L. J., 
Ch. 292; 15 W. R. 642. 

(0 Cocks V. Gray, 1 Giff. 77. 

A) Nelson v. Booth, 3 De G. & J. 119 ; 
27 L. J.. Ch. 782. 

(/) Patch V. Wild, 30 Bcav. 99. 

(m) White V. Bayley, 10 C. B., N. S. 

(m) Bertie v. Beaumont, 16 East, 33 ; 


Bex V. Stock, 2 Taunt. 339 ; Mayhm v. 
Snith, 4 E. & B. 347, 357 ; 23 L. J., Q. 
B. 372 ; 24 Id. 54 ; li. v. Shipdam, 3 D. 
& R. 384; B. V. Bardudl, 2 B. & G. 
101 ; B. V. Kelstern, 6 M. & S. 136; B. 
V. Cheshvnt, 1 B. & A. 473 ; B. v. Smpe, 
6 A. & E. 278 ; Allen v. England, 3 E. A 
F. 49. 

(o) Hunt V. Colset^, 3 Moo. & So. 790 ; 
Mayhew V. Buttle, supra. 
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that of the master ; if it is not, the occupation is that of a tenant, and Cn.VI. Sec. 7. 
the servant is a “ householder” {p), 

Officers or servants of govornineut, who arc permitted to occup}’* — ^ — 

houses belonging to government as part remuneration for their si^r- vants^^^' 
vices, may bo considered as occupying as tenants within the Eeform 
Act (2 Will. 4, 0 . 45), s. 27, but not if they are required to ()ocu]>y 
them with a view to the more efficient performance of their duties ( 7 ). 

Where a seiwant, on being served with an ejectment, appeared and 
defended the action, it was held, that he luid tliereby made himself 
personally liable us a tenant in possession (r). One of two partners, 
joint tenants of a house where their joint business is carried on, 
has a right to authorize a joint weekly servant to remain in the 
house, though the other partner has regularly gi\'en him a week^s 
notice to leave the service («). 


Sect. 8. — Vendor ami Vendee, 

An occupation under an agreement for the pureliase of land, if a Occupation 
good title can be made, may create a tenancy (/), wliicli must bo Ilmler Co^n- 
determined by a demand of ])oss(\ssion or otlierwipc^ before an (‘j('ct- 
ment can be supported {u). Where a person was let into possession 
under an agreement of purcliaso, he paying interest on tlio piu'ehast5- 
monoy until eoraphjtion of tlu^ purchase, wliich was to be in tlireo 
months ; and the purchase not being then c(mi]»leted, lie oontiniied in 
possession : it was held, that there was only a tenancy at Avill, wliich 
might be determined Avithout a notice to quit [u’). So wIkto A., 
having agreed to buy lands of B., had paid jiart of the purchaso- 
monoy, and was let into possession, it Avas held, that this Avas a meiAj 
tenaiK^y at will, which might bo determined by a (hunand of posses- 
sion: after which an ejectment might be maintained (y), but not an 
action for use and occupation (-). Where the Acndee of an estate 
sold by auction has been suffered to enter upon and hold the premises 
while the title was under investigation, and the contract has aftcT- 


{p) Jlea. V. Spinrellf L. R., 1 Q. B. 72 ; 
25 L. J., M. C. 71. 

(y) Hughes v. Chatham [Overseen)^ 5 
M. & G. 54; Dobson v. Jones^ -Id. 112; 
Clark V. Burg St, Edmunds, 1 C. B., N. S. 
23. 

(r) Doe d. James v. Stanton, 2 B. k A. 
371 ; 1 Chit. R. 1 19 ; Doe d. Atkins v. Uov, 
2 Chit. R. 179 ; Doe d. Cuff v. Stradling, 
2 Stark. 187 ; Cole Ejec. 84, 124. 

(if) Donaldson v. Williams, 1 Cr. k M. 
346. 

(t) Doe d. Hewby v. Jackson, 1 B. & C. 
448; Kirtland y. Pounsett, 2 Tauut. 145 ; 
Heame v. Tomlins, Fcako, 192 ; Hope v. 


Booth, 1 B. & Ad. 498 ; Doc d. Milburn 
V. Edgar, 2 BiDg. Is. C. 498; irinterbottom 

V. Ingham, 7 Q. B. Oil. 

(a) Right d. Lewis v. Beard, 13 East, 
210 ; Ihe d. \ra hg v. Jackson, 1 B. & C. 
448 ; Doe d. Milbani v. Edgar, 2 Bing. 
N. C. 408 ; Doe d. Stan wag v. Rock, 4 M. 
& (x. 30 ; Doe d. Crag v. Stamon, 1 M. & 

W. 70(^; Cole Ejec. .58. 

(r) Doe d. Tomes v. Chamberlain, 5 M. & 
W. 14 ; Doe d. Bordw. Burton, 16 Q. B. 807. 

(//) Doe d. Hiatt v. Miller, 5 C. & P. .595 ; 
BailY. Cttllimore, 2 C., M. k R. 120. 

(r) In re Banks v. Rehbcck, 2 Low. M. 
k P. 452, 



222 


Ch.VLSeo.8. 

Vendor and 
Vendee, 


Occupation 
under Con- 
tract for As- 
sig^nmcnt of 
Term. 


Occupation by 
Vendor. 


7 

Chap. VI. — Tbnancies por i.ess than Years, etc. 

waids been determined for want of title, the vendor cannot on these 
grounds only recover for use and occupation, although a jury find 
that the occupation has been beneficial (<r). But where by the 
contratit of sale he admits himself to be tenant from week to week to 
the vendor at 80/. per week, payable in advance or otherwise, such 
rent may be distrained for (6). And if the vendee retain possession 
after the contract of purchase has gone off, he will be liable for subse- 
quent use and occupation (c). 

An occupation under an agi’cemeut for assigning a lease, where it 
was agreed that the assignee should pay the lessee, until the comple- 
tion of the assignment, at the rate of 100/. per year, was held to 
constituto the relation of landlord and tenant between the lessee and 
assignee {<T ) ; but where, in an agreement for the sale of leasehold 
premises, to be paid for by instalments, it was stipulated that, in 
default of payment of the instalments at specified times, tlie former 
instalments shoidd bo forfeited, and the vendor should not bo eompel- 
lable to convoy, upon which the purchaser Av<as let into possession, and 
made default ; lie was held to be from theneefoidh a mere tenant on 
sufferance (c). 

A eontinuauce of occupation by a vendor after conveyance executed, 
Axithout any agreement, will not raise an implied tenancy, nor render 
liim liable to an action for use and occupation (/). But an express 
agreement that the purcliaser shall receive “ all rents .md profits” from 
the day fixed for completion of purchase, entitles the purchaser to a 
fair occupation rout from the vendor until po.sse8sion is given (i/). And 
the same rule applies, although the delay in (!ompletion is the fault* of 
neither paiiy (//). 


(r/) Winterhottom v. In<jham^ 7 Q. B. 
Oil. The rents taken from mib-tcnante, 
not reooverable under a claim for use and 
occupation (liumball v. Wright ^ 1 C. & P. 
fiSD), will bo recoverable as money paid to 
the uso of tbo intending vendor. See also 
Kirtland v. Tounuit^ 2 Taunt. 140. 

(i) Yeoman v. L. B., 2 C. P. 601; 
36 L. J., 0. P. 326. 

(c) Howard v. Shaw, 8 M. & W. 118. 

(d) Saundere v. Mmgrave, 6 B. & 0. 524 ; 

2 C. & P. 294; Anderson y. Midland R. Co., 

3 E. & E. 614 ; 30 L. J., Q. B. 94. See 


also Seaton v. Booth, 4 A. & E. 528. 

(<?) Doe d. Moore v. Lairder, 1 Stark. 
R. 308 ; Doe d. Rogers v. l*nUcn, 2 Bing. 
N. C. 749. 

U) Tew V. Jones, 13 M.’ & W. 12. 

(g) Metrojjolitan U. Co. v. Defries, L. R., 
2 Q. B. D. 387 ; 36 L. T. 494 ; 25 W. R. 
841—0. A., affii-ming decision below, L. 
R., 2 Q. B. D. 189; 36 L. T. 150; 25 
W. R. 271. 

(A) Sherwin v. Shakespeare, 6 Do G., M. 
&a. 617; 23L. J., Ch. 177. 
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Sect. 1. — Amgmnenh (jonemUj/, 

An Rssigninent is the transfer or eonv^^yaiiee of some pre-existing term What is an 
or reversion, estate, right, title, or interest. The party assigning is 
ealhid the assignor, and lie to whom tlic assignment is made tlio as- 
signee. The word assigns’’ extends not only to the immediate as- 
signee, hut also to assignees ad infinitum [a). Every lessor may assign 
his reversion, and every lessee may assign his terra, unless expressly 
restrained from so doing hy some condition in his lease (^), or ho a 
tenant at will (e), or on sufleraiKJO (r/). “A contingent, an executory, 
and a future interest, and a possibility coupled with an interest, in any 
tenements or hereditaments, of any tenure, whether the object of the 
gift or limitation of sucli interest or possibility ho or he not ascertained, 
also a right of entry, whether immediate or future, and wliether n ested 
or contingent, into or upon any tenements or hereditaments in England, 
of any tenure, may be disposed of by deed”(c). But a right of re-entry 
for a forfeiture cannot be so assigned (/). 

Persons become assignees either by act of the party or Ijy act of Different 
law : under the first head may he classed tliose who become so hy Ai^gn^nt. 
an instrument of assignment ; under the latter head may he stated 
those who have thrown upon them the interest in the premises — in 

(fl) Speticer^a case, 5 Co.R. 16; Bailey Y, (d) Ante, 215. 

De Crespiyny, L. B., 4 Q. B. 180, 186. (e) 8 & 9 Viet. o. 106, s. 6. 

(i) Post, Chap. XVII., Sect. 2. (J) Hunt v. Bishop, 8 Ex. 676 ; ante, 2. 

(c) Ante, 211. 
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Chap. VII.— Assignment, Bankruptcy, Death, etc. 

consequence of the property having been taken under writs of execu- 
tion — by bankruptcy — by marriage — or by death. Each of those 
modes of becoming an assignee will be considered in this chapter. 

Assignments by act of the parties, whether of the reversion or the 
term, must be by deed. 

The Statute of Frauds {g) enacts, “ that no leases, estates or 
interests, either of freehold or terms of years, or any uncertain 
interest, not being copyhold or customary interest, of, in, to or 
out of any messuages, manors, lands, tenements or hereditaments, 
shall be assigned, granted or surrendered, unless it be by deed or 
note in writing, signed by the party so assigning, granting or sur- 
rendering the same, or their agents thereunto lawfully authorized 
by writing ; or by act and operation of law.’^ By 8 & 9 Viet, 
c. 106, s. 6, an assignment of a chattel interest, not being copy- 
hold, in any tenements or hereditaments, shall be void at law unless 
made by deed.” 

By 22 & 23 Viet. c. 35, s. 21, “ any person shall have power to 
assign personal property, now by law assignable, including chattels 
real, directly to himself and another person, or other persons or cor- 
poration, by the like moans as he might assign the same to another.^’ 
Therefore, upon the appointment of a now trustee of leaseholds and 
personal estate, the continuing trustees may assign the trust property 
direct to themselves and the new trustees jointly, upon the trusts of 
the settlement ; whereas previously an assignment and re-assignment 
were necessary to effect this object. A demise by a tennor to another 
of the Avhole of the term, where it is the intention of the parties to 
create the relation of landlord and tenant, is, as between themselves, 
a lease and not an assignment (//). But this is an exception to the 
general rule (/). 


Sect. 2. — The Contract for Amgnment, 

(a) Generalig. 

By virtue of the 4th section of the Statute of Frauds, the effect of 
which has been already considered (A*), any contract to sell either a 
reversion or a term must be in writing. 

Whore a reversion is sold, the possession of a tenant is notice to a 
purchaser of the actual interest w^hich a tenant may have (/). Where 
the purchaser at the date of the contract know that the property w^as 

(y) 29 Car. 2, c. 3, s. 4. 11 Ir. Ch. R. 304. 

(A) Pollock V. Stoey^ 9 Q. B. 1033 ; (i) Post, Sect. 3. 

Williami v. Haytcard, 1 E. & E. 1040 ; {k) Ante, 79. And see Dart V. Sc F. 

Preece v. Corrie^ 5 Bing. 24 ; Paker v. (ed. 6), a.d. 1876. 

Goatling, 1 Bing. N. C. 19 ; In re Turner, {!) Daniels v. Dariuon, 16 Ves. 249. 
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occupied by a tenant, and did not inqiiiro os to tho tcnant^s interest, Cii. VII. s. 2. 
it was held that he had notice of the lease, which it was subsequently 
discovered that the tenant had(;w). In Caballero y. irenty {n)^ tho - 
conditions of sale of a public-house stated it was in the occupa- Tenant°ain- 
tion of a tenant. A brewer, intending to use tho public-house for 
the sale of his beer, agreed to buy it. Ho after^vards learnt tlmt it 
was under lease to another brewer for a term of which eight years 
were unexpired. It was held that the purchaser was not bound to 
ascertain from the tenant the terms of his tenancy, and that the 
vendor could not enforce specific performance. 

In Phillips V. Miller {o)^ it was held tliat vendors were not bound Phillips 
to make good to purchasers certain sums paid by the purchasers to 
tenants for hay and straw according to market value (whereas by tho 
custom of the country fodder value only was payable), in pursuance 
of special agreements by the vendors with the tenants not mentioned 
in the particulars of sale. This decision, however, proceeded prin- 
cipally on the ground that the agreements with tho tenants were per- 
sonal contracts not binding on tho reversion [p). The vendors bonii 
fide believed that it was unnecessary to mention tho agreements in the 
particulars of sale. 

Where A., being possessed of a messuage and premises for the Contract for 
residue of a certain term of years, agreed with B. to relinquish pos- 
session to him and to suffer him to become tenant of tlio premises for 
the residue of the terra, in consideration of B.^s paying a sum of 
money towards completing certain repairs of tho premises, it was 
hold that this was an agreement relating to the sale of an interest in 
land within the statute (y). A., being tenant under a parol agreement 
for a seven years^ lease, agreed to give up the immediate possession 
thereof to B., in order that B. might enter thereon as tenant ; in con- 
sideration whereof, and also as a compensation for certain improve- 
ments made by A., and for the value of certain articles left, B. 
agreed to pay A. 100/. A. accordingly relinquished and gave up 
possession of tho premises to B., who was thereupon accepted as 
tenant from year to year, at a different rent from that formerly paid 
by A.: and B, afterwards, in part-performance of the agreement on 
his port, paid A. 01/. In an action to recover tho balance of tho 
100/.: — held, that the contract was Avithin the statute, and con- 
sequently that the plaintiff was not entitled to recover (r ) ; except, 


(m) Janies y. Zitchjield^ L. R., 9 Eq. 51. T. 176, where an ugieemeut not to in- 
(») L. R., 9 Ch. 447 ; 43 L. J., Ch. crease rent nor give notice to quit was 
636 ; 30 L. T. 314 ; 22 W. R. 446. held not to bind a purcliaser of the laud- 

(o) L. R., 10 C. P. 420; 44 L. J., C. P. lord’s interest. 

266 ; 32 L. T. 638, Exch. Ch., reversing {q) Buttermere v. Uayes^ 6 M. & W. 456. 
decision below, L. R., 9 C. P. 201. Sec also I^af v. Tuton^ 10 M. & W. 393. 

(p) See also Itoberts v. TregasKis^ 38 L. (r) Kdlg v. Webster ^ 12 0. B. 282. 

L.T. U 
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Cu, VII. a. 2. perhaps, for money found to be due on an aooount stated («). So, in 

premises wherein he carried on the business of a milkman, would 
yield up the possession and occupation of the said premises to 
B., and permit him thenceforth to occupy the same, and would 
assign over to B. all his property in the stock and plant and 
deliver the same to B,, the latter promised to pay a certain sum : — 
held, that this was a contract for an interest in or concerning 

Hodgson y, lands witliiu the statute (/). In Ilodysoii v. Johmon it was agreed 

* ‘ verbally that the plaintiff should take possession of a brickyard of 

which the defendant was tenant, and toko the plant and bricks at a 
valuation, and that tlie defendant should pay up all rent due, and 
endeavour to induce the landlord to accept the plaintiff as tenant. 
The plaintiff took possession and gave the defendant a warrant of 
attorney for payment of the sum at which tlio bricks and plant were 
valued. A distress was afterwards put in upon the premises, and the 
plant and bricks sold for rent due from the defendant before the agree^ 
ment, and tire plaintiff was turned out of possession by the landlord. 
In an action for breach of the agreement to pay up the rent, it was 
held, that the contract taken in its entirety was a contract for the sale 
of an interest in lands within the statute, and therefore that the plain- 
tiff could not sever and sue only upon that part whicli related to the 
payment of rent (//). A. and B. agreed orally that A. should pay 37/. 
for the interest of B. in premises occupied by him as a slaughterhouse, 
and for the fixtures, B. to return 10/. if A. were refused a licence to 
use the premises as a slaughterhouse. The promises and fixtures wore 
transferred to A.; and B. received the 37/. Subsequently an action was 
brought to recover back the 10/., a licence to A. to use the premises as 
slaughterhouse having been refused : held, that the contract being 
executed as far as regarded the land, and the promise sued on relating 
wholly to money, the plaintiff might recover, though the contract 
was not in writing (r). An agreement respecting the transfer of an 
interest in land not in writing cannot be enforced by action to recover 
the consideration after the transfer has been executed, and nothing 
remains to be done but to pay the consideration money ; but if after 
such transfer the defendant admits owing the stipulated price, the 
amoimt may be recovered upoju an account stated (?^). 

Sales by The Statute of Frauds (29 Cax. 2, o. 3), s. 4 (a?), extends to sales by 

Auction. 

(s) Cocking v. Ward^ 1 0. B. 86S ; Xay- and 88, ante. 
cock V. FUkUs^ 4 B. & S. 497 ; 33 L. J., (t*) Qrceny, Saddingtm^ 7E. &B. 503. 

Q. B. 43. («•) Cocking v. Ward^ 1 0. B. 168 ; 

(i) Stnart v. Harding^ 16 C. B. 662. Layeoek v. FiekUSy 4 B. & S. 497 ; 33 

(«) Hodgson y. Johnson^ E., B. & £. 686 ; L. J., Q. B. 43. 

6 W., if. S. 290. Sec, however, (x) Ante, 224. 

brook V. Lawesy L. R., 1 Q. B. D. 284; 


that A., who was in the possession and occupation of 
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auction (y). The day for the completion of the purchase of on interest Ch. vii. b. 2. 
in land inserted in a written contract cannot be waived by oral agree- 

ment, and another day substituted in its place (c). An auctioneer ^ 

selling a lease is bound to state in the particulars or conditions of sale 
a notice given by the landlord of his intention to enter unless the Particulow of 
premises ore put in repair, although the vendee is aware of the luinous 
state of the buildings, and it is alleged that the auctioneer was not 
apprised of the notice (a) : and where leasehold premises are sold by 
auction, and the lease containing the usual covenant to repair is pro- 
duced and read to the bidders, if any of the buildings demised and 
described in the lease have been pulled down before the sale, the 
purchaser is not bound to complete the purchase, and may recover 
back his deposit, although the building pulled down be not described 
in the particulars of sale (i). Where leasehold promises were sold by 
auction by the defendant to tlic plaintiff, under a condition that the 
defendant should make a good title, it was held no defence to an 
action for not making a good title, that the premises liad been assigned 
by the plaintiff to the defendant by way of mortgage, and that a 
good title was made, except that the premises wore out of repair, of 
which the plaintiff had full knowledge, and that the lessor had not 
re-entered as he was entitled to do (c). In the conditions of sale of Misdeucrip- 
the lease of a public-house it was described as “ a free public-house,’^ 
and the lease contained a covenant that tho lessee and his assigns 
should take their beer from a particular brewer ; though the lease was 
entirely read over by the auctioneer at the time of the sale, who said 
mistakenly that it was a free public-house, and that the covenant 
about the beer had been decided to be bad ; it was ruled that a pur- 
chaser who heard the lease read over was not bound under these 
circumstances to complete the purchase, but was entitled to recover 
back tho deposit (rf). Where the particulars of sale of premises in 
Covent Carden stated, that under the lease “ no offensive trade was to 
be carried on, and that the premises could not be let to a coffee-house 
keeper or working hatter,” and the original lease when produced 
appeared to prohibit tho business of a brewer, baker, sugar-baker, 
vintner, victualler, butcher, tripe-seller, poulterer, fishmonger, cheese- 
seller, fruiterer, herb-seller, coffee-house keeper, working hatter and 
many others, and the sale Of coals, potatoes or any juovisions, it was 
held, that there was such a material discrepancy between the par- 
ticulars and the lease as to entitle a purchaser to rescind his 

(y) Walker r. Comtabley 1 Bos. & P. 306; £x. 81. 

Fairbrother y. Simmoniy 5 B. & A. 33 ; (a) Slevent y. AdameWy 2 Stark. 422. 

£enworihy y. Schqfieldy 2 B. & C. 048. (b) Granger v. Wortnty 4 Camp. 83. 

(*) Stowell y. Hobinsony 3 Bing. N. C. (<j) Famett v. Whedety 7 M. & W. 364 ; 

928 ; Moore y. Campbelly 10 Exw. 323 ; WiUon y. Wilsony 14 0. B. 616. 

Noble y. Ward, L. R., 1 T^. 117 ; 36 L. J., (rf) Jofies v. Fdmy, 3 Camp. 285. 
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Ce. VII. s. 2. contract (('). Whore an original lessee of land subject to a covenant 
Msifffment coitaiu obnoxious trades, with a proviso for re-entry for a 

breach of such covenant, granted under-leases of houses erected on 

the land, not containing a similar covenant and proviso, it was hold, 
that a purchaser by auction of houses erected on part of this land, 
and of the improved ground-rents of the liouses so under-let, might 
recover hack his deposit-money from the amitionecr, the omission of 
the proviso in the under-leases not liaviiig been specified in the con- 
ditions or mentioned at the time of the sale (/’). Where the par- 
ticulars of sale by auction of several lots described one as subject to 
the same rights of way as were then enjoyed under existing leases 
of certain houses, one of which leases was to be seen ; and a plan 
annexed showed one right of way to those houses over that lot, but 
not another, and it also showed another right of way over that lot to 
a second adjoining lot, and the same person bought these two lots by 
two biddings, but a single contract was entered into for the whole : — 
it was held, that he might rescind tlie contract as to both lots, and 
that it was not a case for the application of a compensation provision 
as to misdescription of the premises {g), 

Wlicrc a public-liouse was sold with the victuallers’ and other 
lieonces, tlie vendor not being at the time entitled to such liconces, nor 
able to get them transferred to the purchaser in due time pursuant to 
his contract, it was lield that the purchaser might rescind the contract 
and recover back liis deposit (A). 

Auctioneer It may be here mentioned that an auctioneer who has sold goods 
avoid authority to pay the landlord’s rent, in order to avoid the goods 

Distress. being distrained (/). 


(h) Title of the Vendor. 


Common Law Prior to the Vendor and Purchaser Act, 1874, there was, in every 
Le^vfiUe. contract for the sale of an emting leaUy an implied undertaking by the 
seller (if the contrary were not expressed, as it usually was in practice) 
to make out the lessor’s title to demise (A), and without showing such 
title, the seller could not maintain an action at law against the buyer 
for refusing to complete the purchase (/). 

Warranty This Warranty is now dispensed with by the Vendor and Purdiaser 
' Act, 1874 (37 & 38 Viet. c. 78), which by sect. 2, rule 1, enacts that 
V.^& P. Act, « under a contract to assign a term of years, whether derived or to bo 
derived out of a freehold or leasehold estate, the intended assign shall 


(^) IlxgU V. Booihy 1 Bing. N. C. 370. 
(/) faring v. Jioggartj 1 Ry. & Moo. 
39; but Beo Hagward v. Parke^ 16 C. B. 
296. 

(g) Dykes v. Dlakes, 4 Bing. N. C. 463. 
(A) CUtydon y.Oreen, L. R., 3 C. P. 611; 
37 L. J., C. P. 226. 


(i) Sweeting y app. v. Turner » reap., 41 
L. L, Q. B. 68. 

(A) Hall V. Betty, 4 M. & G. 410. 

(/) Souter V. Drake, 6 B. & Ad. 992 ; D$ 
Medina v. Norman, 0 M. & W. 820; 2 
Dowl., N. S. 239; Laythorp v. Bryant, 2 
B. k C. 736. 
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not be entitled to call for the title to tbe freehold.’^ It is to bo 
observed that this rule only bars the purchaser’s right to call for the 
title to the freehold^ so that if on under-lease be sold, the title of any 
mesne landlord may still bo called for ; and further that the rule does 
not apply at all to a lease for lives (w). 

Upon a contract for the sale of an agreement for a lease it is not an 
implied condition that the lessor has power to grant the lease («). 
Tliisnile was laid down before the Vendor and Purchaser Act, which 
affirms its principle, but does not expressly embody it. 

An agreement for the sale of all intemt in a lease does not 
moan free from all under-leases by way of mortgage and other 
incumbrances then affecting the premises (a). When it was stipulated 
(before the Vendor and Piuohaser Act) that the vendor should not be 
obliged to produce the lessor’s title, the vendee might, notwithstand- 
ing, insist upon defects in tlio lessor’s title, which were disclosed by 
tlie abstract delivered, or which ho had discovered idiundo {p ) ; but it 
w^as said to be otlierwiso where the pui'cliaser has agreed to take the 
vendor’s title as ho holds the same,” without requiring the h'ssor’s 
title {q). The Vendor and Purchaser Act appears to admit the objec- 
tion of defects discovered in the lessor’s title by the abstract or 
otherwise. If a person, who has contractoAl to purchase the lease of a 
house, subsequently discov6)rs tliat it was originally leased jointly with 
anotlier liouse, and that the lessor could enter for breach of covenants 
in respect of cither house, he seems clearly not hound to complete the 
pm'chase (r). 

If a contract for the purchase of a lease state that it is made 
“ subject to the apjuoval of the title liy the pui’chaser’s solicitor,” 
then, in tlie ahsenco of mala fidos on the part of the piircliascT or liis 
solicitor, the vendor cannot enforce specifie porfonnance of tlie con- 
tract if the purchaser’s solicitor disapi)rovc of tlio title. TJjis rule 
was laid down by Fry, J., in Hiuhon v. Buck (s), is stated in IIushc!/ 
V. Ilorne-Payne (^) in the Comi of Appeal to tlie same effect, and 
although questioned by Lord Cainis in tlio House of Lords (a) is 
still law. 


{«») See Dart V. & P. vol. i. p. 290. 

(«) Kintrea v. rreston^ 1 II. & N. 357 ; 
25 L. J., Ex. 287. 

(o) Phelps V. ProtherOf 16 C. B. 370. 

(p) Shepherd v. Keatley^ 1 C., M. & E. 
117 ; Wheeler v. Wright^ 7 M. & W. 359 ; 
liamett v. Wheeler^ Id; 364 ; Sellick v. 
Trevor y 11 M. & W. 722; Darlington v. 
JTamilton, Kay, 650; Warren y.Riehardnon^ 
1 YouDge, 1 ; Uameti v. Yielding, 2 Sch. 
& Lof. 649. 

(y) Spratt V. Jeffery, 10 B. & C. 249 ; 
Magward v. Parke, 16 0. B. 296 ; Hume 
V. Poeoek, 14 W. E. 191 ; Mills v. Tweed, 
L. E., 1 C. P. 39. See Waddell v. Wolfe, 


L. E., 9 Q. B. 615. 

(/•) Jilakey.Pkimi, 3 C. B. 970 ; Madvhy 
V. Pooih, 2 De (icx & Sni. 718 ; Darlington 
V. Ifamilton, Kay, 650 ; Penniall y. Jlar~ 
hwne, 11 Q. B. 368. 

(«) L. E., 7 Ch. D. G83; 47 L. J., Ch. 
247 ; 38 L. T. 56 ; 26 W. E. 190. 

U) L.'E., 8 Ch. D, 670 ; 47 L. J., Ch. 
761 ; 38 L. T. 643 ; 26 W. R. 703-C. A. 

(u) L. E., 4 App. Cas. 411 ; 48 L. J., 
Ch. 846 ; 41 L. T. 1 ; 27 W. E. 586. The 
Houee of Lords affirmed tho judgment of 
the Court of Appeal, but on different 
grounds. 
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A puroliaser of a leasehold may ohjeot to the vendor’s title, on the 
ground that he has incurred a forfeiture hy omitting for the space 
of a month to pay the annual premium of insurance pursuant to his 
covenant, although it does not appear that the lessor has taken 
advantage of the forfeiture («). Under a contract for the purchase of 
the residue of an old term, a purchaser is not hound to accept a 
similar new lease ; for the former differs in value from the latter, the 
residue of an old term being in certain respects more advan- 
tageous (y) ; but a purchaser cannot refuse to perform an agiteement 
for the sale of “ the unoxpired term of eight years’ lease and good- 
will,” on the ground that only seven years and seven months of the 
term remained ( 2 ). 

It is inciunbent on the vendor of a lease which contains a restric- 
tion against alienation, to prove that he has obtained the lessor’s 
consent to the assignment (a) ; and it is also incumbent on him, and 
not on the purchaser, to procure the lessor’s licence for the assign- 
ment (6). If necessary, ho must pay any reasonable premium and 
extra rent required for such consent (c) . This was held in a case whore 
the lessee held at a rent of 3G/. for a terra of 35 years, and the lessor 
refused the licence for a sub-lease for 21 years at a rent of 65/., 
except upon payment of an increased rent of 6/. and a premium of 
50/. Stuart, V.-C., decreed specific performance, and, in the event 
of the lessee being unable to grant a proper sub-lease, an inquiry as 
to damages (c). The failure to procure from the lessor a licence to 
assign, or to register prenous ussigiiments, before the day on whicli 
it is agreed to assign and give jiossession of leasehold promises, is no 
breach of the agreement (d). 

A purchaser is not compellable to accept a title to premises 
formerly subject to an incumbrance, the disehoigo of which is 
shown only by presumption ; thus where a leasehold was sold, 
subject to a ground rent, which was said to be apportioned out 
of a larger rent, but the apportionment was not evidenced by an 
existing deed, but only by the acceptance of a mesne landlord, 
and presumption ; it was held that the purchaser was not bound 
to accept the title (c). 


S Wiben V. Wihmt, 14 C. B. 618. 

Mam V. Corder, 7 Taunt. 9. 

(:) Belmrth v. MaueU, 4 Camp. 140. 
Ma*oa T. Girder, 7 Taunt. 9 ; Winter 
T. JJtmeryue, 14 W, R. 699. 

[t) Lloyd Y. Critp, 6 Taunt. 249 ; and 
gee Sermingham r. Sheridan, 33 L. J., 
C3i. 671; 12 W. R. 668; Forrer y. Math, 
36 Rear. 167 ; 14 W. R. 8 ; WalUi r. 
Littell, 11 C. B., N. S. 369 ; 31 L. J,, C. 


r. 100 ; Barton t. Banks, 2 F. & F. 213 ; 
Davis Y, Nisbett, 10 C. B., N. S. 762 ; 31 

L. J., 0. r. 6. 

(«) Hilton V. Tipper, 18 L. T. 626 ; 16 
W. R. 888. 

(d) Stowell Y. Bobinm, 3 Bing. N. C. 
928. And see Wrighton v. Hetoton, 2 C., 

M. & R. 124. 

(e) Barnwell v. Harris, 1 Taunt. 430. 
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(o) Rights and Liabilitm as to Title Deeds. 

It is on established principle that whoever is entitled to the land 
has also a right to all the title-deeds affecting it (/) ; and ho may 
maintain an action of detinue against any person who withholds 
them from him after demand made (g ) ; or on action of trover (//) ; 
consequently the party entitled to the term is entitled to the leiuse. 
A solicitor’s lien on a lease will not prevent the lessee from assigning 
liis estate {i). 

After the expimtion or detonnination of a lease the lessor is not 
entitled to possession of it as against the lessee, nor can ho maintain 
trover for it (/•). 


Cn.vn.B. 2. 

Contract for 
Auignmnt, 

to Title 
Do^ flpes 
with Ifight 
to Laud. 


Lion onLcaso. 


Custody of 
oxpireaLeaso. 


(d) Value of Leaseholds, Receniom and Annuities, 

In order to show the value of leasehold estates, and to enable t hoso Mwle of 
persons who intend either to purchase or sell to form their judgment, 
the following tables have been extracted from a very a(}oiirato and 
useful work (/) upon the subject. The first toble shows the value of 
leases, estates or annuities for terms of yeara ceriain, in number of 
years’ purchase of the clear annual rent, at the several rates of 3, ‘J, 

5, 6, 7, 8, 9 and 10 per cent, interest, which the purchaser may 
thereby make of his money. The clear annual rout must in all eases 
be oscei’tained, by deducting from the gross rent of tlio estate, or value 
of the annuity, the ground rent, all taxes, and other annual charges, 
which would fall upon the purchaser. 


(f) HarmjtonY.Frice, 3 B. & Ad. 170; 
Hooper v. Ramshottomy 6 Taunt. 12. 

{g) Light foot y. Keane^ 1 M. & W. 745 ; 
Roberts v. Shoickr, 13 M. & W. 609 ; 2 D. 
k L. 687 ; Stater v. Banger fields 16 M. & 
W. 263 ; Goode v. Burton^ 1 Exch. 189 ; 
Hewton v. Beck^ 3 JI. & N. 220. 

(/<) Harrington v. Pricey 3 B. & Ad. 173; 
Hooper Ramsbottomy 6 Taunt. 12 ; Bavies 
V. Vernoitf 6 Q. B. 443. 

(i) Odell V. TFakCy 3 Camp. 394, 

{k) Hall y. Bally 3 M. & G. 242 ; El^ 


worthy y. Sanfordy 3 H. & C. 330 ; 34 
L. J., Ex. 42. 

(/) Tables for the Purchasing of Estates, 
&o., by William luwood, Architect and 
Surveyor (1845). To arrive at as near an 
approximation as possible to the tnio 
value, by tho uso of vulgar fraction.s only, 
without decimals, tho iilgobraical signs -|- 
and ~ have been used ; tho sign + sigui- 
fying that tho value is a little more than 
that stated, and tho sign — that it is a 
littlo loss. 
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Cn. vn. a. 2. 
Tabu of Value 
of LeaiekoUi, 
ic. 


TABLE 


VALUE OF LEASES, ESTATES OE ANNUITIES, 


FOR A NUMBSn OF YEARS CERTAIN, 

TO MAKE THE FOLLOWINO RATES PER CENT, {in). 



Years’ 

Years’ 

Years’ 

Years’ 

Years’ 

Years’ 

Years’ 

Years’ 

Years. 

Purcli. 

l^irch. 

Purch. 

Purch. 

Purch. 

Purch. 

Purch. 

Purch. 

at 3 per 

at 4 per 

at 5 per 

at 6 per 

at 7 per 

at 8 per 

at 9 per 

at 10 per 


cent. 

cent. 

cent. 

cent. 

cent. 

cent. 

cent. 

cent. 

i 

i — 

h- 

i- 

i- 

i- 

3 - 

3 - 

j- 

1 

1— 

1— 

1— 

1— 

1— 

1— 

1— 

1— 

2 

2— 

2— 

ii+ 

15 + 

15 + 

15 + 

15 + 

15 - 

3 

n+ 

22 + 

25- 

25 - 

2J+ 

23 + 

23 + 

23 - 

4 

3-1- 

H- 

3i+ 

33 - 


3]+ 

3]- 

3]- 

5 

4i+ 

4i- 

4i+ 

4i- 

4 + 

4— 

4— 

35 + 

6 

5^ — 

5i- 

5+ 

5— 

4f+ 

43 + 

43 + 

4]+ 

7 

6i- 

e+ 

65+ 

63 + 

53 - 

6]- 

6+ 

45 .+ 

8 

7+ 

62- 

63- 

6]- 

6— 

65- 

63+ 

6]+ 

0 

74 "+ 

7+- 

7+ 

65 + 

63+ 

6]- 

6— 

65+ 

10 

8i + 

8+ 

75 - 

7] + 

7+ 

65- 

63 - 

6]- 

11 

9i + 

8.? + 

8] + 

8— 

73 - 

7]- 

65 + 

63- 

12 

10— 

0.1— 

85 + 

81— 

8— 

73 + 

7]- 

65 + 

13 

lOJ— 

10— 

93 - 

85+ 

81 + 

8— 

71— 

7+ 

14* 

lli + 

l('i + 

10— 

9] + 

85- 

8]- 

75 + 

7]+ 

13 

12— 

11 + 

103 - 

95 - 

9+ 

8.3 + 

8+ 

73 + 

1(5 

12-J + 

113 - 

105 + 

10+ 

9J 

85 + 

8] + 

75 + 

17 

13i- 

12i- 

1U+ 

lOi— 

95 + 

9+ 

83+ 

8+ 

18 

13J + 

12i'- 

115 - 

10J + 

10 + 

9]+ 

85 + 

8]- 

10 

Hi + 

13i- 

12 + 

m- 

101 + 

93 + 

9— 

8] + 

20 

15— 

1.3J + 

12 .}- 

113 - 

103 + 

95 + 

9]- 

83+ 

25 

17i- 

I5i + 

14+ 

125 + 

115 - 

105 — 

95 — 

9+ 

30 

19.',+ 

17i + 

163+ 

135 + 

123 - 

111 + 

10]+ 

93 - 

35 

21i— 

183— 

16i+ 

14i- 

13— 

11-5- 

103 + 

95 - 

40 

23+ 

193+ 

I7i- 

15+ 

13]+ 

12 — 

105 + 

95 + 

45 

21J + 

205 — 

175 + 

1 . 5 . 3 - 

133+ 

12 + 

11— 

95 + 

50 

25-'— 

‘2H— 

18] + 

16-5+ 

135+ 

12]- 

11— 

10— 

60 

27|— 

22 . 3 + 

19- 

16i- 

14+ 

123 - 

11+ 

10— 

70 

29+ 

233 — 

19]+ 

163— 

14]- 

123 — 

11+ 

10— 

80 

30i— 

21— 

193 + 

16.1+ 

14J— 

123 — 

11 + 

10— 

90 

31 + 

24i+ 

195 + 

16J+ 

14] + 

123 — 

11 + 

10— 

100 

3U+ 

24 . 3 + 

195 + 

' m+ 

14]+ 

123 - 

11 + 

10 

Per- 

petiml 

33i+ 

25 

20 

165— 

14] + 

123 

11 + 

10 


* Example. — A lease or annuity for 14 years, to make 5 per cent., and 
to get back the principal, is worth a little less than 1 0 years’ purchase of 
the clear anntial rent ; at 3 per cent., a little more than 1 1 J years* purchase ; 
at 8 per cent., a little less than years’ purchase ; and so on. 


( m ) Inwood, Table 1. 



Sect. 2.— Table or Present Valde of Heveusions, etc. 233 

Cii. VII. B. 2. 

TABLE Tabic of Vttlut 

of jReveraiont, 

THE PEESENT VALUE OF EEVEESIONS 
IN YEARS' PURCHASE (»). 


Tho folloTving Table shows the present value of a reversion in years* 
purchase of tho clear annual rent, after a given term not exceeding 
60 years, at 3, 4, o, 6, 7, 8, 9 and 10 per cent, interest. 


After 

these 

Years. 

Years’ 

Years’ 

Years’ 

Years* 

Yenrs’ 

YoaiV 

Years’ 

Years’ 

Purch, 

Purch. 

Purch. 

Pimili. 

Pim5h. 

Purch. 

Piin-h. 

Purch. 

at 3 per 

at 4 per 

at per 

at 0 per 

at 7 per 

at 8 per 

at 9 per 

at 1 0 pci 

cent. 

ccut. 

cent. 

ccut. 

cent. 

cent. 

cent. 

ccut. 

1 

.22 J + 

21+ 

19+ 

155- 

131 + 

111+ 

101- 

9+ 

2 

3li- 

23+ 

181- 

145 + 

121- 

105 - 

91 + 

81+ 

3 

301+ 

22i— 

171+ 

M— 

115 + 

10— 

81 + 

71 + 

4 

2pJ+ 

211 + 

161- 

131- 

105+ 

9J- 

75+ 

05 + 

5 

28^ + 

2i)\ + 

1.55- 

12.* — 

101- 

81 + 

71- 

61- 

6 

28— 

195 + 

15— 

115 

91 + 

75 + 

65- 

55- 

7 

27+ 

19 

141- 

11+ 

9— 

71 + 

6+ 

51- 

8 

20] + 

181+ 

1.3,'.+ 

lOJ- 

81 + 

6;+ 

3 .* 

45- 

9 

25 J + 

171 + 

13- 

9-5 + 

75 + 

61 + 

5+ 

41- 

10 

245 + 

17— 

121 + 

91 + 

71+ 

55 + 

45- 

35+ 

11 

24+ 

IGl- 

115- 

85 + 

65 + 

51 + 

4J + 

31 + 

12 

23.V— 

151 + 

111- 

81 + 

61+ 

5 — 

4— 

31- 

13 

225 - 

15+ 

1«1 + 

75+ 

6— 

41 + 

31 + 

.3— 

14* 

22 + 

Hi- 

10+ 

71 + 

51 + 

41 + 

31 + 

25- 

15 

21.J- 

ll- 

91+ 

7— 

51- 

4— 

3+ 

21- 

16 

205 + 

131+ 

91- 

61 + 

45 + 

35- 

25 + 

21- 

17 

201— 

125 + 

85- 

01- 

41 + 

31- 

21 + 

2— 

18 

lH+\ 

121+ 

81+ 

55 + 

41- 

31- 

21 + 

15 + 

19 

19 

115+ 

8— 

51+ 

4— 

.3— 

2]- 

15 — 

20 

181— 

m- 

71 + 

51- 

35- 

25- 

2— 

11- 

25 

16— 

91- 

G— 

35+ 

25- 

15+ 

11 + 

1— 

30 

135— 

75- 

45- 

3— 

2— 

11- 

5 + 

1 + 

35 

115 + 

61+ 

35- 

21 - 

11 + 

5 + 

1+ 

1+ 

40 

101- 

51- 

25+ 

11+ 

1 — 

1+ 

i+ 

i- 

45 

85+ 

41+ 

21- 

11- 

3 

4 

‘2 

- 1 - 

1 

y — 

50 

71 + 

31+ 

15- 

1— 

a — 

1+ 

1+ 

Vr+ 

55 

61+ 

3— 

11+ 

;i 

4 

1 + 

J+ 

i'll — 

.'0 + 

60 

55- 

21 - 

1+ 

1 + 

1- 

1 

iV 

-J . 

•J 0 


♦ Example. — A reversion of an estate after.a 14 years* term, is worth 
in present money, at 5 per cent., a little more than 10 years* purchase of 
the dear annual rent; at 3 per cent., a little more than 22 years’ purchase; 
at 8 per cent., a little more than 4^ years* purchase; and so on. 


(«) In wood, Table 13. 
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CH.VII. B. 2. 
Tabk tf rfOm 
ofimou, 
Sttates, 


TABLE 

OF 

TTIE COMPARATIVE VALUE 

OF 


LIFEHOLD AND LEASEHOLD ESTATES (o). 


Tlio following Table w'ill show the relative value, at 5 p6r cent, 
interest, of estates hold for a term of life, or for a term of years 
certain. 



Equal 1 

lO a Leasehold Estate for a Term certain. 

Age. 

One Life. 

Two joint 
Lives. 

Longest of 
Two Lives. 

Longest of 
Three Lives. 


Yoara. 

Years. 

Years. 

Years. 

10 

29 

21 

4.3 

51 

20 

25 

17 

.37 

16 

30^' 

21 

15 

33 

39 

•JO 

18 

12 

27 

32 

50 

1.5 

10 

22 

26 

60 

11 

7 

16 

19 

70 

7 

4 

11 

13 


Example. — An estate held on n single life, aged 30, is equal in value 
to a leasehold estate for a tonii certain of 21 years, at 5 per cent. : one on 
two joint lives, aged 30, to a term certain of 15 years : one on the longest 
of two lives, aged 30, to a term certain of 33 years : and one held on the 
longest of three lives, aged 30, to a term certain of 39 years. 


(o) Inwood, Table 26. 
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Ch. VII. b. 3. 

Sect. 3. — Amgnment of Reversion. 

A lessor may by deed assign his reversion. At oommon law such Right of 
an assignment would only have given the assignee a right to the rent 
reserved, to distrain for it, and to sue for breaches of covenants in law, s'leforBrcacii 
but not for breaches of express covenants entered into by the lessee *^^®*^**^ • 
with the lessor (/). To remedy this, the statute 32 lien. 8, c. 34, 32 Hen. 8, 
enacted that all grantees of reversions should enjoy all the advan- 
tages, benefits and remedies by entry for non-payment of rent, or 
for doing of waste or other forfeiture (;>/), or by action only for 
non-performance of conditions, covenants or agreements, contained or * 
expressed in leases, which the lessors themselves had or enjoyed. 

This statute does not apply where the demise is not by deed (//). Lcaaomust 
If the demise be otherwise than by deed, tho lessor, notwithstanding 
assignment of tlie reversion, retains his rights of action (o). 

To enable the assignee of a reversioner to sue on the covenants Reversion 
in a lease, ho must be seised of the same reversion to which the 
covenants were originally annexed; therefore, where tliere was a 
lease for years, under which the tenant entered, but which was never 
executed by the lessor, who died and devised tho property, it was 
held, that the devisee could not sue as assignee of tlio reversion for 
breaches of covenants in the lease (p). A lease was made by A, 
and B, his wife, who were seised of an undivided moiety in right 
of the wife, and also by C., who was seised of the other undivided 
moiety, and it contained a covenant by the lessee, with A. and 0. 
only, to repair ; semble, that this was not a covenant running with 
the land on which tho assignee of tho reversion could sue (</). Tho 
assignee of a rent reserved by deed (^vithout being an assignee of tlio 
reversion, if any), may maintain an action for tho rent which becomes 
due after the assignment (r). 

Tho surrenderee of a copyhold reversion may bring covenant against Suircudereo 
tho lessee within tho equity of the statute 32 Hen. 8, c. 34; for it Mortgago^^^^^ 
is a remedial law, and no prejudice can arise to tho lord, notwith- 
standing tho lessee had assigned the term before the siUTcnder (.v). If 
a mortgagor and mortgagee of a term moke an imder-lcasc in which 

(0 jifartf/ii V. 1Filliam8f 1 H. & N. 817, {q) Wootton v. Sieffenom, 12 M. & W. 

820; 26 L. J., Ex. 117. 129; Thompson v. JTaheniU, 19 0. B., 

(w) Bennett v. Hen'ing^ 3 0. B., N. S. N. S. 717 35 L. J., C. P. 18. 

370. (r) Williams v. Hayward, 1 E. & E. 

(«) Standen v. Chrittmaa^ 10 Q. B. 136 ; 1040; 28 L. J., Q. B. 374 ; Allen v. Bryau^ 

Elliott y. Johnson^ L. R., 2 Q. B. 120 ; 36 6 B. & C. 512 ; Robins v. Cox, 1 Lev. 22 ; 

L* J., Q. B. 41 ; 8 B. & S..38. Newcombe y. Harvey, Cartli. 161. 

(o) Biehford y. Parson, 6 C. B. 920. . (s) Glover v. Cope, 1 Salk. 186 ; 4 Mod. 

(p) Cardwell y. Lueas, 2 M. & W. Ill ; 81 ; Whitton y. Peacock, 3 Myl. & R. 326. 

Cooeh y. Goodman, 2 Q. B. 580. 
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Chap. VII.— Assignmknt, Bankruptcy, Death, etc. 

tho covenants for the rent and repairs are only with the mortgagor 
and his assigns, tho assignee of the mortgagee cannot maintain an 
action for the breach of these covenants, because they are collateral 
to his grantor’s interest in the land, and therefore do not run with it ; 
but the mortgagor himself may, the covenants being in gross (/). 
AVhere a mortgagor made a lease for a term, reciting tho mortgage, 
and the lessee covenanted to pay a certain sura annually in part of 
the interest on the mortgage at a certain place, it was held a covenant 
in gross, not ninning with the land («/). An action will lie by tho 
assignee of a reversion for years against an under-lessee on a cove- 
nant to repair (j-) ; upon such a covenant, tenants in common may 
sue a lessee of a house, who, after tho demise, but before the breach 
alleged, became a co-tenent of the plaintiffs in the same house {y). 
Tho assignee of a lease, which is good only by estoppel, may main- 
tain an action on tho covenants (::). Where a person, who was in fact 
tenant from year to year (as ho Iield under a void lease for yoai*s), 
underlet by d()ed for a term, and tlio under-lessee again underlet by 
deed for a less term : it was held, tliat this under-lessee had a rever- 
sion on which his assignee could maintain an action of covenant {n). 
After assigning over a lease, tho assignor having no reversion cannot 
sue the assignee except on express covenants contained in tho assign- 
ment (i). 

Tlie assignee of a reversion has no right of action for arrears of 
rent due (c), or for brca(*hes of a covenant to repair committed before 
tho assignment of tlie reversion {(I ) : notwithstanding such assignment 
the reversioner may sue for previous breaclics (c). Where a mort- 
gagor of a term of years made an under-lease by indenture, it seems 
that this, tliough at first a lease by estoppel, is convertible into a lease 
in interest by a re-couveyanee by the mortgagees, so as to give a 
riglit of action to the assignees of the lessee on the covenants in the 
under-lease (/). 

The assignee of a reversion may rc-entor for breach of covenants, 
other than tho covenant to pay rent, without giving notice to tho 
tenant that the reversion has been assigned to him {g). As regards 


(<) TFebb v. Itimrllj 3 T. R. 393 ; Stolcx 
V. Jtusscllf Id. 079 ; JtussvU v. Stdh’s (in 
error), 1 II. Blao. 562. 

(m) Targetcr v. Harris^ 7 Q. B. 708; 
SnundiTH v. Merry weather^ 3 H. & C. 902 ; 
35 L. J., Ex. 115. 

(j) Bac. Abr. tit. Covenant 6), d. 
(A) ; Oxley v. Jamesy 13 M. & W. 209. 

{y) Yates v. Coky 2 Brod. & B. 660 ; 
Ticynam v. Tickardy 2 B. & A. 105; 
Radeley v. Vigursy 4 E. & B. 71 ; Noival 
V. Faseoey 34 L, J., Ch. 82. 

(s) Cuthhertson y. Irvingy 4 H. & N. 
742 ; 6 Id. 135. 


(rt) Oxky V. Jamesy 13 M. & W. 209. 

(A) Jlieks V. Bouningy 1 Ld. Raym. 99 ; 
1 Sulk. 13. 

{e) Flight v. Bentleyy 7 Sim. 149. 

(d) Hunt V. Itemnanty 9 Ex. 636 ; John^ 
son V. at. retw'sy Umfordy 4 A. & E. 620 ; 
Martyn v. WtlliamSy 1 H. & N. 817 ; 26 
L. J., Ex. 117. 

(e) West V. TeudSy Cro. Car. 187 ; Hicks v. 
Bouningy 1 Ld. Raym. 99; I Salk. 13. 

(/) Webb V. AustiUy 7 M. & G. 701. 

(y) Sealtoeky, HarsUnty L. R., 1 0. P. D. 
106; 46 L. J., C. P. 126; 34 L. T. 130; 
24 W. R. 431. 
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rent, it is expressly provided by 4 Ann. o. 16, s. 10, that the tenant Ch. vn. s. 3. 
is not to be prejudiced without notice. 

The grantee of a reversion, therefore, may take advantage of all ^ 

covenants which run with the land (A). The remedy is mutual, for the 
same statute gives the lessee a right of action against the grantee of 
the reversion (/). The statute does not extend to more collateral 
covenants (A) ; but it includes devisees (/). 

An assignee of the reversion of part of the demised premises could AsHignoe of 
always, under the statute 32 lion. 8, c. 34, take advantage of the 
covenants respecting that poi't [m)^ and so might an assignee of part 
of the reversion. 

But it was held that the assignee of the reversion of part could not Asaigneo of 
take advantage of a condition broken, though an assignee of part of 
the reversion in the whole property might (/i). It has since been Wrujhtw. 
enacted by 22 & 23 Viet. c. 35, s. 3, “ where the reversion upon a 
lease is severed, and the rent or other reservation is legally appor- c. 35, 8. 3. 
tioned, the assignee of eacli part of the reversion shall, in respect of 
the apportioned rent or other reservation allotted or belonging to liim, 
have and be entitled to the benefit of all conditions or powers of re- 
entry for nonpayment of the original rent or other reservation, in like 
manner os if suclx conditions or powers hod been reserved to him as 
incident to his part of the reversion in respect of tho apportioned rent 
or other reservation allotted or belonging to him.’’ 

Where a lease of an undivided part of certain mines contained a 
recital of an agreement between the lessee, tho lessor, and tho owners 
of the other two-thirds, for pulling down an old mill, and building 
another of larger dimensions, and the lease contained a covenant to 
keep such new mill in repair, and so leave it at tho end of tho term, 
but did not contain a covenant to build, it was held tliat tho assignee 
of the lessor of the one-third might sue in respect of his interest (o). 

An assignment of the reversion must bo by deed (;^). A. let a llow Assign- 
house to B., as tenant from year to year, and aftonvards granted a 
lease by deed to C. of the house for twenty-ono years : this was hold mxy be made, 
to transfer the reversion to C., and to disentitle A. to recover from 
B. any rent which accrued during C.’s lease ((/). A conveyance in 

(A) Spencer* s ea&e^ 1 Sm. L. C. 00, ante, version.) 

148, («) Wright v. Barroughe^ 3 0. B. C8.j ; 

(0 Jourdain v. WiUotij 4 B. & A. 26G. 4 D. & L. 438. 

(A) Webb V. Bussellf 3 T. R. 393. (o) Emtcrhg v. SampsoUy 6 Bing. 644 ; 

ifl Maehdll y. Bunion^ 2 Leon. 33. 4 M. & F. GOl (Exch. Ch.). 

(m) Twynam y. Pickard, 2 B. & A. 105 ; (;?) Beeh/ v. Perry, 3 Lev. 155 ; Braivicy 

Simpaan v. Clayton, 4 B. N. 0. 758 ; v. Wade, M‘Clol. 664. 

Badeley y, Vigure, 4 E. & B. 71 ; Attoe v. (y) Hanner y. Bean, 3 C. & K. 307 ; 

Sefnminga, 2 Bulrt. 281 ; Wright y. Bur^ Burrows y. Gradin, I D. & L. 213 ; post, 
rougha,i3ihak*, Rawlings Y, Morgan, ZiJj. 3,, Sect. 6; but boo Eduards v. Wick war, 

G. P. 185. (In this case the plointifl L. R., 1 Eq. 403. 
was entitled to only one-lifth of the re- 



238 


Ch. vrr. s. 3. 
Amgnmeni of 
Itevermn, 


Effect of 
Mortgage of 
Reverflioti. 

Mohs v. Galli* 
more. 


rtt 3 rment of 
Itent. 

Cooky, Guerra, 


What 

amounts to an 
ABsignincut. 


Chap. YII.— Assignment, Bankhvptcy, Death, etc. 

fee, whether absolutely or by way of mortgage, will pass a term which 
has been carved out of it, and afterwards re-assigned to the grantor, 
subject to a sublease (r). 

Mortgages suhequent to a lease operate as grants of the reversion, 
and carry with them, as incidental to siuh reversion, a right to the 
rent and the benefit of the landlord’s remedies for tlie recovery («). 
The mortgagee, therefore, may enforce the payment of the rent from 
th(j lessee either by distress or acjtion; and llie lessee mil be exonerated 
by sucli payment from any demand on the part of the mortgagor or 
those claiming under him; even tliough actual compulsion on the port 
of tlio mortgagee lias not been resorted to, but tlio lessee has paid 
tlio rent volimtarily (t). Payment of rent to the mortgagor without 
notice of the mortgage is valid (w), but jmyment of rent in advance 
is not within this ruh^, so as to discharge a tenant who had notice of 
the mortgage before the rent was due, for a pajTnent of rent in 
advance is merely a loan by the tenant to the landlord (^). A pay- 
ment, however, is a pajTneiit of rent when the rent falls due, and 
becomes irrecoverable by the mortgagee so far as it is made in respect 
of rent duo before the notice (y). It is not necessary that the notice 
should be in terms; it is sufficient that the mortgage should be brought 
to the mind of the tenant (s). 


Sect. 4. — Amgnment of Term, 

(a) Ahnohitely, 

An assignment must be hij deed (ft), and must pass tlie legal estate 
of the assignor ; for a transfer of a more equitable interest will not 
make a man liable as an assignee. An agreement to take an assign- 
ment of a lease, followed by possession on the port of the equitable 
assignee, is not sufficient to give the lessor any right to sue the equit- 
able assignee in equity on the covenants in the lease (J). The delivery 
and depositing of a lease as a seciuity for money, without any written 
assignment, passes no interest at law, although it may create a right 
which may be enforced in equity (c) ; but the transfer may be com- 
plete, although the assignee has never in fact got possession of the 
deed of assignment, by reason of a claim of lien on the part of the 
assignor’s attorney for the eipense of preparing it (d). 


(r) MurCon y. Barclay^ 7 Bing. 745. 
Ante, 47. 

h) Most Y.Oallimorey 1 Doug. 279; 1 
Smith L. 0. 629 (7th ed.). 

(m) 4 Ann. o. 16, b. 10. 

’ (j?) Be Nicolley, Saundere, L. B., 5 C. P, 
58 ; 39 L. J., 0. P. 297 ; 22 L. T. 661 ; 
18 W. R. 1106. 

(y) Cook y, Oueira^ L. R., 7 C. P. 132 ; 


41 L. J., C. P. 89 ; 26 L. T. 97; 20 W. R. 
367. 

W Id- 

a} 8 & 9 Viet. c. 106, b. 3; ante, 224. 
(5) Cox y, Biihopy 8 De G., M. & G. 
815; 26L. J., Ch. 389. 

(«) Boe d. Matlin y, Boe^ 6 Esp. 105 ; 
TTiUiame y. JEvane, 23 Beay. 239. 

(d) OdeUy, Waki, 3 Camp. 394. 
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Aa assigiiment, as oontradistinguisked from a BuUeasc, eiguifies Cu. vil. r. 4. 
a parting with Me wlioh term; and when the whole term or more «/ 

tliftn the whole term is made over by the lessee, although in the ^ - 

deed by which that is done the rent and a power of re-entry for i^!twccn Ts- 
nonpayment are reserved to himself, and not to the original lessor, sifftimcnt and 
vet the instrument amounts to on assignment, and not a sub- 

^ N -I* 1 .11 i i V Heard man v. 

lease (^) ; and in such case, the person to Avliom it is made over may wumn, 
sue the original lessor or his assignees of tlie reversion, or ho sued 
by ihem as assignee of the tenn, on the respective covenants in 
the original lease, wliich run witli the land, even tliougli new cove- 
nants are introduced into the assignment (/). It is noe(\ssary that 
the person sought to be charged as an assignee claim and bo in 
possession through tlie same estate as the person wlioin lie suee(*eds ; 
for if he come in by an elder title, ho is not an assignee {g). In an 
ncition by the lessor against a person as assignee of the term, to whom 
tlie lessee demised for a longer term than he himself had, and at 
a higher rent ; it was held to operate in law as an assignment, and 
that it might bo so described in pleading (A). An assignee of a 
term, who has granted a sublease for the whole term, has in effect 
assigned over, and has been held not liable to the lessor or his assignee 
of the reversion for the subsequent rent or subsoquont breaches of 
covenant (/). Where the lessee of two fiumis had agi’oed in writing (A) 
with another that the latter should have them during the lease, 
remaining tenant to the lessee during that period, and the sub-tenant 
accordingly took possession and paid a yeai’^s rent to the lessee, 
who afterwards distrained for rent, it was h^^ld that the agreement 
amounted to an absolute assignment of all the lessee’s interest, and 
that he (having no reversion) was not enabled to distrain (/). But 
it by no means follows that an action for use and occupation, or 
of debt for rent, or of covenant, could not have been maintained. 

A parting with the whole term by verbal agreement has been held 
to create the relation of landlord and tenant, although there was no 
reversion (w). So a termor who had sub-let by indenture for a 
term of years longer than his own, the sub-lessee covenanting to 
pay him rent, has been held entitled to sue the sub-lessee for such 


(e) IfigXn V. Doming, 1 Ld. Raym. 99 ; 
Dalmr v. JSdtcards, 1 Doug. 187 ; TAorn 
y. JToolcomho, 3 B. & Ad. 695 ; Preece v. 
CorrU, 6 Bing. 24 ; Fannenter v. Webber, 
8 Taunt. 693 ; Wollaaton v. HakewiU, 3 

M. k Q. 207 ; Faeooe y. Fatcoe, 3 Bing. 

N. G. 898 ; Longford v. Selmei, 3 Kay k 
J. 220; Deordnum y. WUeon, L. R., 4 G. 
P.67; 17W.R. 64. 

(/) Falmery, JBdwarde, 1 Doug. 187, n. 
&) Foaeh y. Wodhotn, 6 East, 289. 

(A)' WoUaotoH y, HakewiU, 3 M. A G. 297. 


(i) Beardman y. Wilson, L. R., 4 G. P. 
67; 17W.R. 64. 

(A) Before the 8 & 9 Viet. c. 106, s. 3 ; 
ante, 118. 

(/) FarmetUer v. Webber, 8 Taunt. 693 ; 

V. Cooper, 2 Wils. 376; Freece y. 

Corrie, 6 Bing. 24; Faacoe y. Faseoe, 3 
Bing. N. G. 898 ; Langford v. Selmet, 3 
K. k J. 220 ; Cole Ejeo. 223. 

(w) Freece y. Corrie and Faecoe y. Poicoe, 
Bupra. 
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Ch. Vir. B. 4. rent (>/). Where a termor demised to another for the whole of his 
^ weekly rent, it being the intention of the parties to create 
the relation of landlord and tenant hold, that such demise was not 
to be deemed an assignment against the intention of the parties ; and 
that an action for use and occupation might be brought by the termor 
in respect of the whole term, although the lessee had given a week’s 
notice to quit before the expiration of the term, and had quitted 
accordingly (o). A tenant from year to year who underlets for a long 
term, does not thereby assign all his estate, which may possibly con- 
tinue longer than tlie term expressed to be granted by the sub- 
lease (j;). An assignee of a tern who underlets for his whole term, 
in effect assigns over, and is not liable to the lessor for subsequent 
rent or subsequent breaclies of covenant (y). 

^orativo An assignment is usually made by the word “ assign,” but some- 
Amig^enta. ^imcs “ grant, assign, and set over” are used ; no particular words 
are necessary, provided the intention of the parties be sufficiently 
expressed (r). Where a lessee for life granted all his estate and 
interest to A. and his executors : it was held not to amount to an 
assignment, because a grant to a man and his executors could not 
convey an estate for life, being a freehold («). An agreement to assign 
on payment of a sum by instalments, the assignee in the meantime 
to perform the covenants in the lease and keep the assignor harmless, 
and the assignor to re-enter on non-payment of any instalment, is 
merely an agreement for an assignment and not an assignment (/). 
Where a lessee agreed to execute an effectual assignment of two leases 
of premises, “ as ho held the same for terms of twenty-oiglit years,” 
and the assignee agreed to accept a proper assignment accordingly, 
without requiring the lessor’s title, it was held that he was bound to 
take an assignment of two consecutive leases, though the second was 
void, being executed under a power which had not been pursued (?/). 
Assignment White V. Hunt (a?) a debtor assigned to a trustee for the benefit 

(>cStopf * of his creditors “ all his goods and chattels, personal estate, substance 
imteYjruHt effects whatsoever, and all his right, title, property, benefit, claim 
and demand whatever therein.” It was held that these words passed 
a term, and rendered the trustee liable as assignee for rent. 

Usual Cove- The proper and usual covenants on the part of the assignor of a 
S^ent^" term are, that the lease is in full force : that all the rent, covenants 
and conditions have been paid, performed and observed to that time : 

(w) Hahr v. Oottling^ 1 Biuff. N. C. 19 ; («) Earl of Derby y. Ta/yht^ 1 East, fi02. 

JFuliams y. Hayward^ 1 E. & E. 1040 ; In (q Ilartahome y. jratson, 6 B. K, 0. 

re Turner t 11 Ir. Ch. R. 304. 477. 

(b) Tol/oc^ y. Staeyt 9 Q. B. 1033. (m) Sprait y. Jeffery^ 10 B. & 0. 249; and 

(j?) Oxley y. Jainea^ 13 H. & W. 209. see Ticeed y. L. R., 1 C. P. 39. 

{€[) Beardman y. Wilson^ supra (i). L. R , 6 Ex. 32 ; 40 L. J., Ex. 23 ; 

(r) See Forms of Assigmuents, post, 23 L. T. 659; OTeimling Car/br y. Wame^ 
Appendix B., Sects. 27, 28. M. & M. 479. 
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that notwithstanding any such act or thing as aforesaid he has power Ch. VII. s. 4. 
to assign : and for quiet enjoyment by the assignee during the re- 

luainder of the term, without interruption by the assignor or any 

person claiming under him : free from incumbrances by him : and for naX'iS As' 

further assurance. The proper covenants on the part of the assignee 

are, that he will pay the rent and perform the covenants in the lease, 

and save harmless the assignor from any breach thereof by him or his 

assigns {if). On an agreement to assign a lease, and to indemnify the 

lessee from the rent, tiie assignee entered before any legal assignment 

wafi msde, some goods of the lessee being left on the premises; it was 

held that the assignee was liable on his indemnity, those goods having 

been taken as a distress for rent, and that it was immaterial whether 

the goods were left with the leave of the assignee {z). 

A lessee continues liable upon express covenants in the lease, not- Liubility of 
withstanding any assignment ; therefore an action of covenant will lie 
against a lessee for years, or his executors, on an express eovenant, AMipiment. 
notwithstanding ho has assigned his term, and the lessor has accepted 
rent from the assignee (ff). The lessor may at the same time sue the 
lessee upon his express covenant, and the assignee upon the privity of 
estate; but he can have execution against one only. An eviction 
out of part of the land will only amount to a discharge of an 
assignee pro tanto {b) 

An assignee of a term is not bound by the personal covenants of On whnt 
the lessee. But he is bound to perform all the covenants which “ run ° 

with the land,” and that without being named by the special word liable. 

“ assigns” (c). lie is also liable to his immediate assignor upon any 
express covenants by him in the deed of assignment {d). But he is not 
liable to the lessee for rent which the lessee has been called upon to 
pay after the assignee has assigned over (c) ; and there is no implied 
contract by an assignee entering upon an invalid assignment and 
quitting without notice, that he will indemnify the lessee against the 
rent for any period after he has ceased to occupy (/). 

There is, however, an implied promise on the port of each successive Bemoto 
assignee to indemnify the original lessee against breaches of covenant 
committed by each assignee during the continuance of his own estate, Qamtt. 


(y) Stainet t. Morris^ 1 Y. & 3- 10 ; 
Wolveri4ge v. Steward (in error), 1 Cr. & 
M. 644 ; 3 Moo. k Sc. 561 ; Harris y, 
Ooedwyn^ 2 M. & Gr. 405 ; 9 Dowl. 409 ; 
Burnett v. Lynch^ 5 B. & C. 680. See 
forms, Appendix £., Sects. 27, 28. 
fs) Oroom v. Block, 2 M. & G. 667. 

(a) Barnard t. OodteaU, Gro. Jao. 309 ; 
Thurehy v. Plant, 1 Wzns. Saund. 240. 

(5) Stevaneon y.Lambard, 2 East, 575; 

L.T. 


Campbell r. Lewis, 3 B. & A. 392. 

(<;) As to what coTcuants *‘nin with 
the land,” see ante, 148. 

(d) Harris v. Ooodwyn, 9 Dowl. 409 ; 
Burnett v. Lynch, 5 B. & 0. 589. 

(e) Wajxeridye v. Steward, 1 G. R. & M. 
644. 

if) Croueh v. Tregoning, L. R., 7 Ex. 
88 ; 41 L. J., Ex. 97 ; 26 L. T. 286 ; 20 
W. R. 536. 


R 
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and this promise is implied although such assignee may have cove- 
nanted to indemnify his immediate assignor against all subsequent 
breaches (^z). 

In an action by the assignor claiming indemnity from the assignee 
for breaches of covenant in the lease, the court will merely direct 
payment on account of breaches already committed, and will not 
make a general declaration of the assignor’s right to indemnity (A). 

An assignee of a term may be sued on the covenants which run 
with the land, althoiigli he kis not taken actual possession (/) ; so 
tlio assignee of an assignee is liable, altliough ho has not taken actual 
possession, for breaches of covenant liappening after tho assignment 
to him (./) and before any assignment over by liim (k) : so a mort- 
gagee by amynment of tho term, though not in possession, is liable 
to perform tho covenants in the lease which inin with the land(/). 
To avoid this, mortgages of leaseholds are generally made by way 
of under-lease (w/). AVln'ro a lessee covouiinted for himself and his 
assigns to pidl down certain old houses and build others witliiii seven 
ycjirs, but did not perform the covenant, and after the end of seven 
years assigned, an action of covenant was held not to lie against tho 
assignee because tho breach was complete before the assignment, and 
tho liability of tho assignee depends solely upon the privity of estate ; 
had the covenant, however, been broken after the assignment, as if 
tho lessee had assigned before tlio seven yearn expired, tho assignee 
would have been liable (y/). And ho would have been liable to an 
ejectment for the forfeiture committed prior to the assignment to him, 
unless such forfeitm’o had bcou waived (o). 

An assignee being liable to tho original lessor or his assigns only 
in respect of privity of estate, may get rid of such liability by an 
assignment over {p) except as to previous breaches ; with respect to 
which he ^vill continue liable botli at law ((/) and in equity (r). Such 
an assignment may bo made even to a beggar or to a married 


(^) Moule V. Garrett^ L. R., 6 Ex. 132 ; 
41 L. J., Ex. 02 (Exch. Ch.); 26 L. T. 
367 ; 20 W. R. 416. 

(A) JAoifd V. Jhmmaeky L. R., 7 Ch. D. 
398; 47 L J., Cli. 398; 38 L. T. 173; 
26 W. R. 4:)8. 

(i) iralker y.JieeveSj 2 Doug*. 461, n. ; 
3 id. 19. 

(j) Taylor v. Shum^ 1 Bos. & P. 21. 

(k) Bvardman v. Wilson, L. R., 4 C. P. 
67 ; 17 W. R. 64. 

(/) Stone V. Evans, Peako, Ad. Ca. 94 ; 
Burton V. Barclay, 7 Bing. 746 ; Williams 
V. Bosanquet, 1 Brod. & B. 238; over- 
ruling Eaton V. Jaques, 2 Doug. 466. 
fm) Post, 244. 

(m) Churchxvardms of St, Saviour^s, 
Southwark v. Smith, 1 W. Blac. 351 ; 3 


Burr. 1272 ; GrescottY. Green, 1 Salk. 199; 
Brittin v. Vaux, Lutw. 109; Hawkins y, 
Sherman, 3 C. & P. 469. 

(o) Bennett v. Herring, 3 C. B., N. S. 370. 
(/;) Valiant v. Dodomede, 2 Atk. 646 ; 
Titvher v. Tovey, 12 Mod. 23 ; Le Keux v. 
Nash, 2 Str. 1222; Walker v. Reeves, 2 
Doug. 461, n. ; 3 Id. 19 ; Taylor y.Shum, 
1 Bos. & P. 21 ; Co. Lit. 3 a, 366 b ; 
Boulton V. Canon, Frcem. 336 ; Chancellor 
Y. Poole, 2 Doug. 764 ; Beardman v. Wilson, 
L. R., 4 0. P. 67; 17W.R. 64. 

(7) Harvey v. King, 2 0. M. & R. 18 ; 
Pitcher v. Tovey, 1 Sai. 81. 

(r) Philpot V. Hoare, 2 Atk. 219 ? Amb. 
480 ; Treade v. Coke, 1 Vem. 166 ; 2 Eq. 
Ca. 47 ; Otislow V. Corrie, 2 Madd. 330. 
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woman («), but the assignee will continue liable upon any express Cn. VII. s. 4. 
covenant entered into by him in the assignment to himself (/). 

The assignee of a term, declared against as such, has been lield not ^ — 

to be liable for rent accruing after ho had assigned over, though it was 

stated that the lessor was a party executing the assignment, and 

agreed thereby that the term, which was determinable at his option, 

should be absolute («). But if the breach had been continuing, it 

would have been othci’wise : as if there had been a covenant to 

repair ^vithin a certain time after notice, and tlic repairs were not done 

according to such notice, though (he premises were out of repair 

before the assignment (r). In Wolveruhjc v. Steward the lessee irokcrkigey 

assigned to A. his interest in demised premises by indentiu’o, exe- 

cuted by both parties, “subject to the pajment of the rent and 

performance of the covenants and agreements reserved and contained 

in the original lease.” A. took possession and occupied llie premises 

under this assignment, and before the exjuration of tlio term assigned 

to a third person. After tlio assignment over tlio Icsseii was called 

upon by the lessor to pay rent which tlio assignee liad sutrered to bo 

in arreni*; it was held, that the lessee could not maintain an action of 

covenant against A. in respect of such breach, tlio words “ subject to 

the payment of rent, &e.,” being words of qualification and not 

words of contract (j‘). 

An assignee of part of the land cannot be charged, in an action of Assi^'tjoo of 
debt, "with the whole rent, but only for a proportionate part thereof (y). of 

But an assignee of part is liable to a distress for rent due for the 
whole of the demised premises (//), and to an action on every covenant for Wliolc. 
running with the land and affecting the part assigned, inasmuch as 
an assignee cannot discharge himself of all his liability to the covenants 
running with the land, Avhich arc in their nature divisible (s). 

Assignees of a term may sue the reversioner, or his assigns, for Rights of 
breaches of covenant running with the land which arc committed by 
him or them after the assignment (a ) ; an assignee of a lease by 
estoppel is no exception to the rule (J). But an assignee cannot 
maintain an action upon a breach of covenant before the assignment 
to him (c), nor for the breach of any covenant which docs not, by 


(jr) Valiant v. Dodomede^ 2 Atk. 446 ; Le 
JCeuxY, Naahf 2 Stra. 1221 ; Taylofv. Shum^ 
1 Bob. Sc P. 21 ; Onslow y. Corrie. 2 Madd. 
330. 

(0 JVolveridge y. Steward. 1 Or. & M. 
644 

{u) Chancellor y. Poole^ 2 Doug. 764. 

(ri Com. Dig. tit. Covenant (B.). 

(x) Wolverxdge y. Steward (in error), 1 
Or. & M. 644 ; 3 Moo. & So. 5G1. 

(y) Curtis y. SpUty^ 1 Bing. N. C. 756 ; 
Ilereeron v. Dowson^ 6 B. & G. 479; Hare 
y. Cator^ Cowp. 766 ; Eolford v. Uatehy 1 


Doug. 183. 

(z) Cony ham v. Khnjy Cro. Car. 221 ; 
Gamon v. I’crnon, 2 Lev. 231 ; SUriuKon 
y. Lombard^ 2 East, 576 ; Tuynam v. 
Pichardf 2 B. & A. 105 ; liadelvy y. Vignrs^ 
4 E. & B. 71. 

(tf) Bao. Abr. tit. Covenant (E. 5). 

(b) Cuthbertson v. Irving y 4 II. &N. 742; 
6 Id. 136; 28 L. J., Ex. 300 ; 29 Id. 485. 

(<?) Zewis y. JUdgey Cro. Eliz. 863 ; 
Martyn v. JVilliams, 1 H. & N. 817 ; 2C 
L. J., Ex. 117. 


R 2 
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ment. 

Beardman v. 
Wilson. 


Chap. VII.— Assignment, Bankruptcy, Death, etc. 

toucliing or concerning the demised premises, run with the land or the 
reversion (rf). 


(h) By Way of Mortgage. 

A mortgagee of a leasehold estate hy amgnment is liable, so long as 
he has the legal estate, to perform the covenants which are obligatory 
on any ordinary assignee, whether ho be in possession or not [e ) : he 
may assign it without being in actual possession (/). A mortgagee 
may avoid the liability of an assignee by taking a sub-lease instead 
of an assignment, and this is frecj[uently done. If he become assignee, 
equity will not afford him any relief, though he may offer to forego 
his charge and lose his money (//). A trustee to whom a lease is 
assigned to secure an annuity to a third person is strictly an 
assignee [h). A power given to a trustee in a mortgage deed to 
sell if the mortgagee requests it, does not necessarily imply a right to 
enter on tho premises (/). 

Every assignment of a lease is void at law unless made by deed (A). 
Where a lease is deposited by way of equitable mortgage as a security 
for money advanced (/), it is clear that the depositee has no legal 
title (in ) ; and it would seem to be the better opinion, that the lessor 
has no remedy in equity against the depositee, upon tho covenants in 
tho lease (//), even although tho depositee be in possession [o). It has 
been held, too, in a case where tho depositee not only entered, but also 
paid rent in arrear, and was accepted by tho lessor as owner of the 
lease, tho lessor had no equity to compel the depositee to take a legal 
assignment of the lease {p). 


Seup. 5. — Stih-Iease. 

A sub-lease is a demise by a lessee (or his assignee) for a less term 
than he himself has. A demise for the whole term, if it be by deed, 
amounts to an assignment (5^). A fortiori, a lease by deed for a 
period beyond tho term will operate as an assignment. But there 
are many cases in which a sub-lease by parol for the whole term has 


(</) Sco Spencer^ s raw, I Smith L. C. 60 ; 
and Chap. V., Sect. 8 (h), ante, U8. 

M stone V. Ih'anSj Peake, Ad. Ca. 94 ; 

7 East, 341 ; Williams v. Jiosanquetj 1 
Brod. & B. 238 ; Westerell v. Bale, 7 T. R. 
312 ; Burton v. Barclay, 7 Bing. 746. 

(/) Smartle v. Williams, 3 Lev. 388; 

8 & 9 Viet. c. 106, 8. 6. 

(y) Anon., Freem. Ch. 253 ; Casherd v. 
Att.-Gen., 6 Price, 411 ; Sparkes v. 5miiA, 
2 Vem. 275. 

(h) Qretton v. Biggies, 4 Taunt. 766. 
li) W^atson v. Waltham, 2 A. & E. 485. 
(A) 8 & 9 Jist. c. 106, B. 3. 

(/) See v. £vans, 23 Bear. 


239 ; Matthews v. Goodday, 31 L. J., Ch. 
282 ; Bulfn v. Bunne, 12 Ir. Ch. R. 67. 
(m) Boe d. Maslin y. Roe, 5 Esp. 106. 
\n) Moores v. Choat, 8 Sim. 608 (over- 
ruling Flight V. Bentley, 7 Sim. 149). 

(o) Cox V. Bishop, 8 Do G., M. & G. 
816 ; 26 L. J., Ch. 389. 

{p) Moore v. Oreg, 2 De G. & S. 334. 
But BOO Lwas v. Comerford, 1 Ves. jun. 
236; Chsey. Wilberforee, 1 Boav. 112. 

(^) Hicks V. Botening, 1 Ld. Raym. 99; 
Wollaston v. Hakewill, 3 M. k G. 297; 
Beardman v. Wilson, L. R., 4 C. P. 67 ; 
38 L. J., C. P. 91; 19 L. T. 282; 17 
W. R. 64. 
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been allowed to operate as such, so os to give the underlessor a right Cu. VII. s. 6. 
to an action for rent (r), but not a right to distrain (s). Sub-iease, 

A sub-lease for years made by a lessee for years, to commence mat Sub- 
immediately on ]ii8 death, is good, if he die during his own term ; 
therefore a man possessed of a term for twenty years may grant the 
lands for nineteen years to commence after his death, and it will bo 
good for so many of the twenty years as shall be unexpired at the 
time of his death. Where a lessee has power to renew his term upon 
giving six months^ notice of his intention before its expiration, and 
upon his preparing a fresh lease, &c., he cannot, though he gave 
notice of such his intention, demise the premises to another party 
beyond the expiration of the first term, unless he prepare such fresh 
lease and get it executed, or at least endeavour so to do (/). 

A contract to sell a lease is not satisfied by the conveyance of a Saif's of Sub- 
sub-lease («), for the sub-lease might become void if the covenants and 
conditions in the original lease wore not duly performed (.r). But on 
the purchase of a sub-lease it is not a valid objection to the title that 
the sub-lease may become forfeited by the non-performance of the 
covenants in the original lease (y). It is the duty of a person con- 
tracting for a sub-lease to ascertain tho contents of the original 
lease ( 2 ). So, also, a purchaser of leasehold property is bound to 
inform himself of the contents of the lease and cannot avoid specific 
performance on the ground that it contains an unusual covenant (not 
to exorcise certain trades, &c.), which was not mentioned in the parti- 
culars of sale, or at tho sale (rr). A sub-lease should always contain an 
express covenant by tho sub-lessee, to observe and perform all tho 
covenants and conditions in tho original lease, except those which he 
is specially exempted from performing (i). 

A sub-lessee is not affected by tho voluntary surrender of the lease 
• by his mesne landlord to tho superior landlord ; nor, if he has know- by Surrender 
lodge of it, is he bound in any way to treat it as a notice to quit (c). L.iuInoid 


(r) roiiltcjicij V. HolmcSy 1 Str. 405 ; 
Smith V. Maplehack^ 1 T. R. 445 ; Pollock 
V. Staci/y 9 Q,. B. 1033 ; Willimm v. Jiay^ 
u'ardy 1 E. & E. 1040 ; Baker v. Gastlwy, 
1 Bing. N. C. 19 ; In re Turnery 11 Ir. Ch. 
B. 304. 

(«) Preece v. Corricy 6 Bing. 24 ; Paecoc 
V. Paecocy 3 Bing. N. C. 898. 

(t) Mackay t. Mackrethy 4 Doug. 213. 

(u) Madeley v. Boothy 2 Do G. & Sm. 
718 ; Darlington v. Eamiltofiy Eaj, 650 ; 
Blake v. PhinUy 3 C. B. 976 ; llendcrmi 
▼. Hudiony 16 W, E. 860; Sheard v. 


VenahleSy 36 L. J., Cli. 022; 15 W. B. 
1166; JhuUlell Simpmny L. 11., 2 Ch. 
Ap. 102. 

(x) Doc d. Mmton v. GladtviHy 6 Q. B. 
963; Logan v. Eally 4 C. B. 598, 613, 621. 

(y) Hay ford v. CriddlCy 22 Bear. 477. 

(z) CoBser v. Cothngey 3 Myl. & K. 283. 

(a) GroHvemr v. Grcoiy 28 L. J., Ch, 
173; 6 Jur., N. S. 117. 

(b) See Form, Appendix A, Scot. 14. 

(e) Mellor V. h atkinsy L. R., 9 Q. B. 

400 ; 23 W. R. 55. 
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Ch. VII. B. 6. 

Attornment. 

Statutes 
TclatiDg to 

Attomment. 


Substitution 
of Noiioo for 
Attornment. 

4 Ann. c. IG, 

flS. 9, 10. 


Attommciita 
to Strangers 
void. 

11 Geo. 2, 
c. 19, s. 11. 


Assignee may 
Buo or (listrain 
without 
Attornment. 


Sect. 6. — Attornment 

After the statute Quia emptores (rf), hy which suhinfoudation 
was prohibited, it becamo necessary when the reversioner or re- 
mainderman after an estate for years, for life or in tail, granted 
his reversion or remainder, that the particular tenant should attorn 
to the grantee (r). This necessity of attomment was in some degree 
diminished by the Statute of Uses (/), whereby the possession was 
immediately executed to the use : and by the Statute of Wills (^), 
by which the legal estate was immediately vested in the devisee. 

Attornments, however, are now rendered unnecessary in nearly 
every case by the 4 Ann. c. 16, s. 9, which enacts, that all grants 
and convoy ancos of manors, lands, rents, reversions, &o., shall be 
good without the attomment of the tenants (A) ; but by sect. 10, 
notice must be given of the grant to the tenant, before which ho 
shall not be prejudiced by payment of any rent to the grantor, or 
by broach of the condition for non-payment (i). 

By 11 Goo. 2, 0 . 19, s. 11, attornments made by tenants to 
strangers claiming title to the estate of their landlords shall be null 
and void, and their landlords’ possession not affected thereby, unless 
made “ pursuant to and in consequence of some judgment at law, or 
decree or order of a court of equity ; or made with the privity and 
consent of the landlord or landlords, lessor or lessors; or to any 
mortgagee after the mortgage is become forfeited.” 

An assignee of the reversion, whether by way of mortgage or 
otherwise, if he has given due notice under 4 Ann. c. 16, s. 9, may 
sue or ’distrain for the rent (A*). It makes no difference that the 
proATOus tenancy was only from year to year (/). But a prior 
mortgagee is not an assignee of the reversion, and therefore cannot 
distrain or sue for the rent until after the mortgagor’s tenant has 
attorned to him, and so created a new tenancy as between them (?«). 
After an attomment the mortgagee may distrain for the arrears of 
rent thereby admitted to bo due {n). Such attornment may bo made 
“ after the mortgage is become forfeited ” without the assent of the 
mortgagor {o). 


(d) 18 £dw. 1, Bt. 1. 
ie) Shep. Toucli. chap. xiii. 

(/) 27 Hen. 8, c. 10 ; Eivis v. Watton^ 
6 M. & W. 266. 

iff) 34 & 36 Hen. 8, c. 6, repealed and 
ro-ouaotod by 1 Viet. o. 26. 

(A) This appears to have been over- 
looked in Edwards t. Wiekwar, L. B., 
1 £q. 403. 

(t) Cook V. Moylattf 1 Exoh. 67 ; 5 D. & 
L..101 ; OoleEjec. 229, 473. 

{k) Lumley v. Hodgson^ 16 East, 99; 
•Rii'it V. Watson^ 6 M. & W. 266 ; Lloyd t . 
Davies t 2 Exoh. 103. 

[t) Burroms v. Grading 1 D. & L. 213 ; 


Barnisr v. 3 0. & K. 307. 

{m) Evans v. Elliott^ 9 A. & E. 342 ; 
Partington v. Woodeoeky 6 A. & E. 690 ; 
Rogers v. Humphreys, 4 A. & £. 313. See 
FoiTtis of Attomment, Appendix C., Nos. 
16 and 16 (a). 

( n ) Qladtnan v. Plutner, 16 L. J., Q. B, 
79 ; 10 Jur. 109. 

(o) Moss V. Gallimore, 1 Smith L. G. 
629 (7th ed.); Loe d. Eigginbctham 'V. 
Barton, 11 A. & E. 314; Dos d. Mayor, 

of Poole V. Whitt, 16 M. & W. 671 ; Siek^ 
man v. Maehin, 4 H. & N. 720 ; but see 
Alchome y. Oomms, 2 Bing. 64, 69, 61 ; 
Delaney v. JFbj, 2 0. B., N. S. 768. 
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An instrument in writing professing to be a mere attornment, but On. VII. s, 6. 
which is in fact an agreement to create a fresh tenancy on new terms, ^^fornment. 
requires a stamp as a lease or as an agreement for a lease (p). But No stamp on 
a mere memorandum of attornment, not creating any new tenancy, 
or fresh terms, but merely substituting one landlord for another, does 
not require a stamp either as a lease or as an agreement {q). An 
instrument in these terms : “ I hereby certify that I remain in the 
house No. 3, Swinton Street, belonging to W. Cr., on sufferance 
only, and agree to give him possession at any time he may require : ’’ 
was held not to amount to an agreement for a tenancy so as to require 
a stamp (r). 

An attornment generally estops the party making it from denying Effect of At- 
the title of tho person to whom the attornment is made (s). Thus 
where an attornment was made to tho claimants in an ejectment, who 
derived tlieir title under a will, the tenant was held to bo estopped 
from contending in a subsequent action that upon tho true construc- 
tion of tho will the claimants had no title (/), although on a previous 
occasion it had been decided that the tenant might show tho attorn- 
ment to have been made by mistake and under suspicious circum- 
stances, and that it had not boon acted on for seven years, and a 
conveyance to himself made by tho real owner (?^). A. and B., tenants 
in common, having agreed to divide their property, and that Black- 
acre should belong to A. ; the occupier of Blackarrcy who after this 
agreement had paid his whole rent to A., cannot in an ejectment 
brought against him by A. object that the partition deed between A. 
and B. is not executed {d). Where a tenant had attorned and paid 
rent to a devisee of the landlord, and no fraud or misrepresenta- 
tion had been practised towards him, it was held, that ho could 
not afterwards dispute the devisee’s title by evidence showing that 
the testator was incompetent to make a will (y). Attornment by 
tenant to heir upon throat, of eviction is tantamount to entry by tho 
heir, and prevents the tenant from afterwards disputing his title (s). 

So, where a tenant of glebe land has attorned and paid rent to tho 
subsequent incumbent, ho will not be permitted to dispute his title by 
evidence of a simoniacal presentation of the incumbent (r?). Some- 
times, however, a tenant who has attorned will be allowed to prove 
that such attornment was procured by fraud, covin or misrepresenta- 


(p) Cominh T. Searallj 8 B. & C. 471 ; 
Doe d. Frankie v. Frankie^ 11 A. & E. 
792 ; EagUton v. Quiieridge^ 11 M. & W. 
466 ; 2 Dowl., N. S. 1063. 

( 7 ) Doe d. Lxneey v. Edxcarde^ 6 A. & E. 
06, 102 ; Doe d. Wright v. Smith, 8 A. & 
E. 266. 

(r) Barry v. Goodman, 2 H. & W. 768. 
(«) dole Ejeo. 218, 219, 230. 


(t) Gravemry. Woodhouse, 2 Bing. 71. 
(m) Oravenor v. Woodhome^ 1 Bing. 38. 
Doe d. Pritchett v. Mitchell, 1 Brod. 
& B. H ; 3 Moo. 219 ; and 800 Arden v. 
StiUivan, 14 Q. B. 832. 

(y) Doe d. Marlow v. IFiggine, 4 Q. B. 
367. 

(s) Hill V. Saunders, 4 B. & C. 629. 

\a) Cooke Y. Loxley, 6 T. B. 4. 
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Ch. VII. 8. 6. tion, or that it was made by mistake and in ignorance of material 

Attomm&nt, facts, and that the person to whom the attornment was made really 
had no title (i). Thus where A., being tenant to B. who died, after- 
wards attorned to C. as heir of B., in ignorance that C.’s title os heir 
was disputed : held, that A. was not thereby estopped from showing 
that C. really had no title to the property, and that the attornment 
to him was a mistake ((?). Where a person, having possession of land 
under a good title, became tenant and paid rent to a stranger, it was 
held, that he was not estoj)ped, after such tenaney had determined and 
before he had given up possession, from setting up his own prior title 
in an ejectment by liis lessor (r/). But it is to bo observed that in all 
such cases the onus of j)roof as to the title, &c., is shifted and thrown 
upon the person who attorned, and he must (amongst other things) 
dkprovo the title of the person to whom such attornment was made, 
whieli is sometimes impracticable or very difficult. 

Wliat Payment of rent by a tenant to his landlord, after the title of the 

amounts to ail letter had expired, and after the tenant had received notice of an 

Attonimout. i • i i. • i i 

adverse claim, docs not amount to an acknowledgment of title in the 

landlord, or to a virtual attornment ; unless at the time of such pay- 
ment the tenant heard the precise nature of the adverse claim, or how 
the landlord’s title had expired (c). Where A. was tenant of premises 
under a lease granted by B., and a sequestration issued out of the 
Court of Clianoory against the latter ; and A. then signed the follow- 
ing instrument: ‘‘I hereby attorn and become the tenant to C. and 
D., two of tlio sequestrators named in the writ of sequestration issued 
in the said suit in Chancery, and to hold the same for such time and 
upon such conditions as may be subsequently agreed upon : ” it was 
hold, that this was an agreement to become tenant, and operated as 
an attornment ; and also that as A. had not received possession from 
(a and I), he was not estopped by tho attornment from disputing their 
title to tho premises (/). But an instrument whereby the tenant 
merely puts one person in tho place of another as his landlord, and 
continues to hold under the same terms and conditions as before, is a 
mere attornment and not an agreement, and is evidence of ownership 
at the time it was executed against future occupiers, though they do 
not claim through the person who signed it [g). If an attornment bo 
relied on to defeat the Statute of Limitations it must bo made before 


(h) Rogers v. Titehei'^ 0 Taunt. 202 ; 
Cornish v. Searall^ 8 B. & 0. 471 ; Boe d. 
Tlevin v, Brown^ 7 A. & E. 447 ; Brook v. 
Biggs^ 2 Bing. N. C. 672; Hughes r. 
Hughes, 15 M. & W. 703. 

{c) Gregory v. Loidge, 3 Bing. 474. 

(d) Accidental Death Insurance Co. t. 
Mackenzie, 9 W. R. 713. 

(tf) Fenner v. Duploe, 2 Bing. 10 ; £ng~ 


land V. Slade, 4 T. R. 682 ; Gregory v. 
Doidge, 3 Bing. 471 ; Claridge v. Mackenzie, 
4 M. k Or. 143. 

(/) Cornish v. Scarall, 8 B. & 0. 471 ; 
but seo Hall v. Butler, 10 A. & E. 204. 

{g) Doe d. Linsey v. Edwards, 5 A. & £. 
95 ; Doe d. Wright t. Smith, 8 A. & £, 
255 ; Cole Ejec. 220. 
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action bronglit (A), and the defendant may contend that the party Cu.VII. b. 6. 
making such attornment did so •without any intention to admit the 
party’s right or title, and in ignorance that it would have that 
effect (»). 


Sect. 7. — Writs of Execution. 

(a) Fieri Facias. 

When the sheriff under a writ of fieri facias seizes a lease (aetually Shorifl’HDuty 
or constructively) and sells the term, ho must make an assignment of 
it by deed. If he merely puts the execution creditor in possession, 
that will not pass the term and tho debtor may recover in eject- 
ment (A). Seizure by a sheriff of a lease of a debtor’s dwelling-houso 
does not vest the term in the sheriff, but it remains in the debtor, 
even though sold by public auction, until after the sheriff executes an 
assignment to tho purchaser (/). If tho sheriff sells the term before 
the writ is returnable, hut does not execute the assignment to the 
vendee till a subsequent period, tho assignment is valid (m). Any 
such assignment may he made by the under-sheriff in the name and 
under the seal of office of tho sheriff (»). Whore a sheriff takes a 
lease and fixtures in execution, he must sell tho fixtures separately, if 
he cannot find a purchaser for the whole (o). Where an outgoing 
tenant has agreed to assign the remainder of his term, tho sheriff, 
before an actual assignment made, may sell the term under a fi. fa. 
against tho tenant, and put upon it the value agreed to ho given by 
the incoming tenant {p). 

Before tho Judicature Act, an equitable reversionary interest in a Equitable ro- 
term could not ho seized and sold under a fi. fa. (y), hut it would socm 
that it might have hoen reached in a court of equity (;-), and that the 
effect of tho Judicature Act is to render such an interest hahlo to 
execution generally. 

When the sheriff seizes and sells a term under a fi. fa., he does not Foasesaion 
usually put the purchaser into actual possession of tho property, 


(A) Doe d. Mee v. Leatherhead^ 4 A. & E. 
784. 

(i) Doe d. Linuy t. Edwarde^ 5 A. & 
E. 95, 106 ; Keamy v. Qenner^ cited Cole 
Ejeo. 231. 

(A) Doe d. Eughee v. Jones^ 0 M. & W. 
372; 1 Bowl., N. S. 352; Cole Eject. 569. 

(0 Playfair t. Muegrove^ 14 M. & W. 
239 ; 3 D. & L. 72. 

(m) Doe d. Stevens r. Donston^ 1 E. d; A. 
230. 

(») Doe d. Jams y. Drawn, 5 B. & A. 
243; cited 8 Q. B. 1042. 


o) Barnard v. Leigh, 1 Stark. R. 43. 

p) Sparrow y. Earl of Bristol, 1 Marsh. 

10 . 

(y) Scott y. Scholey, 8 East,- 467 ; Met^ 
caffe V. Scholey, 2 Bos. & P., N. R. 461 ; 
Burden y. Kennedy, 3 Atk. 739 ; Martin^ 
dale Y, Booth, 3 B. & Ad. 498; The Mayor, 
^c, of Poole V, JFhitt, 15 M. & W. 571. 

(r) Gore v. Bowser, 3 Sm. & Giff. 1 ; 24 
L. J., Ch. 316, 440 ; Partridge v. Foster, 
10 Jur., N. S. 741 ; 12 W. R. 1 127 ; but 
see Thornton y. Finch, 4 Giff. 505 ; Godfrey 
y. Tucker, 33 L. J., Ch. 559. 
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Ch. VII. B. 7. especially if there be an under-tenant («) : but the purchaser is left to 
^t^on{F^i actual possession by ejectment (^), or to recover the rent from 

Facias). any under-tenant by distress or action in the usual manner (w). The 
purchaser becomes liable to the rent and covenants in the lease in like 
manner as any other assignee of the term (a?). But the lessee con- 
tinues liable on his covenants in the lease to pay rent and to repair, &c., 
notwithstanding the term has been taken from him under the execu- 
tion ( y), in like manner as he would have done had he executed an 
assignment of the term to a purchaser, in which case ho would have 
probably had the usual covenant of indemnity from such rent and 
covenants. 


Writ of 
Elogit. 


(b) Elegit. 

Under a writ of elegit the sheriff may “ make and deliver execu- 
tion unto the party in that behalf suing of all such lands, tenements, 
tithes, rents and hereditaments, including lands and liorcditamonts of 
copyhold and customary tenure, as the person against whom execution 
is so sued, or any person in trust for him, shall have been seised or 
possessed of at the time of entering up the said judgment (s), or at 
any time afterwards, or over which such person sliall at the time of 
entering up such judgment, or at any time afterwards, have any dis-' 
])Osing i)Ower which he might, mthout the assent of any other person, 
exorcise for his own benefit” (^)* 

The same land cannot be extended under two or more elegits, nor 
can the sheriff be entitlefl to poundage under more than one of such 
writs (6). But if two or more elegits be delivered to the sheriff, ho 
should execute and give priority to that which was first delivered to 
him, and return to the other that ho lias not delivered the land to the 
plaintiff by a reasonable price and extent, the same having boon al- 
ready extended and delivered to A. B. under a writ of elegit dated, &c., 
wJiich had previously been delivered to him to bo executed according 
to law. 

The sheriff does not usually deliver actual possession of the pro- 
perty to the execution creditor: but it seems that he may lawfully do 
so where the debtor liimself is in occupation (c). Tenants of the debtor 
cannot bo turned out of possession under an elegit (rf). The writ and 


(a) Tai/lor v. Cole, 3 T. R. 295; 1 Smith 
L. C. 116 (6th od ) ; Fumball v. Murray, 
3 T. R. 298 ; Miller v. Farnell, 2 Marsh. 
78. 

(<) Cole Ejec. 669. 

(«) Lloyd V. Davies, 2 Exch, 103 ; 
Mayor, ^c. of Poole v. Whitt, 16 M. & W. 
671. 

’ll) 1 Doug. 184. 

ly) Auriol y. Mills, 4 T. R. 08; 1 Smith 
L. C. 782 (6th ed.). 

(s) The estates and interests of subse- 


quent bond fide purchasers and mort- 
garces will not be affected, unless the 
judgment, &o. be duly registered. See 
post, 251. 

(a) 1 & 2 Viet. 0 . 110, s. 11; Cole Ejec. 
564. See form of Writ, Jud. Act, 1876, 
Appendix F. to Schedule. 

(d) Carter v. Hughes, 2 H. & K. 714. 

(r) Rogers v. Pitcher, 6 Taunt. 206; 
Chatfeld y. Parker, 8 B. & C. 643. 

(d) Taylor y. Cole, 3 T. R. 296. 
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inquisition thereon, when returned and filed, operate only as an as- Cn. VII. e. 7. 
signment of the reversion; and therefore the judgment creditor cannot 

maintain ejectment against the tenants in possession until after their ^ 

respective terms have expired or been duly determined by notice to 
quit or otherwise {e). But he may, like any other assignee of the 
reversion, sue or distrain for the rent which becomes due after the 
filing of the writ and the return thereto, and that without any pre- 
vious attornment by the tenant (/), provided tho writ and inquisition 
be valid, but not othenviso {g). He is not entitled to any rent which 
became due before the inquisition, althougli after the delivery of tho 
writ to tho sheriff (A). He may give a tenant such notice to quit as 
the debtor himself might have given, and afterwards maintain eject- 
ment {i). If the tenancy commenced after tho judgment was entered 
up and duly registered, an ejectment may bo maintained against such 
tenant without previous notice to quit (/i). So if ihe debtor himself is 
in actual possession (/). 

When the debt aud costs have been satisfied, and that appears upon 
an account taken by the master, tho court will order possession of tlio 
land to be restored to tho defendant (m). 

Judgments, &o. will not affect lands situate in Middlesex or York- IlogiHtratioa 
shire, as against bona fide purchasers and mortgagees, until a memo- 
rial thereof is regie tered piu'suant to the statutes in th.at behalf (;?). 

In those and also in other counties, judgments, &c. must bo registered 
with tho senior master of tho Common Pleas, and execution thereon 
actually executed and registered, otherwise they mil not prejudice 
subsequent bona fide purchasers and mortgagees, with or without 
notice of tho judgment (o). In tlio counties palatine of Lancaster and 
Durham, judgments, &c, must be registered with tho proper officers 
of tho courts there (p), and execution thereon actually executed aud 
registered. 

By 23 & 24 Viot. c. 38, s. 1, ‘‘ no judgment, statute or recognizance 23 & 24 Viot. 
to bo entered tip after the passing of this ad (q) shall affect any land 
(of whatever tenure) as to a bona fide purchaser for valuable coji- cution must 
sideration, or a mortgagee (whether such purchaser or mortgagee have 


(f) d. Da Costa v. Wharton^ 8 T, R. 
2 ; Colo Ejeo. 66G. 

(/) V. Davids, 2 Exch. 103; Jtams- 

bottom y. Buckhurst^ 2 H. & S. 665. 

(^) Arnold y. Ridge, 13 G. B. 746; Cole 
Ejeo. 666. 

(A) Sharp y. Keg, 8 M. & W. 379; 
9 Dowl. 770. 

(0 Cole Ejeo. 666. 

(A) Doe d. Rutland t. Eilder, 2 B. & A. 
782 ; Doe d. Evans y, Owen, 2 C. & J. 71 ; 
but see 27 & 28 Viot. o. 112, s. 1, post, 
252. 

(Q Doe d. Farr ▼. Roe, 1 Q. B. 700 ; 
Doe d. Roberts v. Parry, 13 M. & W. 366 ; 


2 D. & L. 430 ; Colo Ejeo. 666. 

{m) Price v. yar>teg, .'J B. & C. 733 ; 
Hughes y. Lumlcg, 4 E. & B. 274. 

(m) Benham y. Keane, 31 L. J., Cli. 129 ; 
8 Jur., N. S. 604.- 

W 1 & 2 Viet. c. no, H. 19; 2 & 3 Viet, 
c. 11; 3 & 4 Viot. c. 82; 18 & 19 Viot. 
c. 16; 22 & 23 Viet. o. 36, s. 22; 23 & 24 
Viet. c.'38, supra; 27 & 28 Viet. c. 112, 
post, 262. 

Ip) 18 & 19 Viet. 0. 16. 

(7) 23rd July, 1860. If entered up 
after 29tli July, 1864, see 27 & 28 Viet, 
0. 112, B. 1, post, 252. 
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27 & 28 Viet, 
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notice or not of any such judgment, statute or recognizance), unless 
a writ or other due process of execution of such judgment, statute or 
recognizance shall have been issued and registered as hereinafter is 
mentioned before the execution of the conveyance or mortgage to 
him, and the payment of the purchase or mortgage money by him : 
provided always, that no judgment, statute or recognizance to be 
entered np after the passinfj of this act (j'), nor any writ of exe- 
oution or otlier process thereon, shall affect any land, of whatever 
tenure, as to a bona fide purchaser or mortgagee, although execution 
or other process shall have issued thereon and have been duly regis- 
tered, unless such execution or other process shall be executed and 
put in force within three calendar months from the time when it was 
registered.” 

By 27 & 28 Viet. c. 112, s. 1, ‘‘no judgment, statute or recogni- 
zance to bo entered up after the pamnrj of this act (r) shall effect any 
land (of wliatever tenure) until such land shall have boon actually 
(lelirercd in execution by virtue of a writ of elogit or other lawful 
authority, in pursuance of such judgment, statute or recognizance.” 
And by sect. 3, the wit itself must be registered pursuant to 23 & 24 
Viet. c. 38 ; after wliich a summary remedy is given by petition to 
the Chancery Division of the High Court for a sale of the debtor’s 
interest in the land (8). Under this act judgments entered up after 
29th July, 1804, take priority not according to their dates, but ac- 
cording to the time when an execution is delivered to the sheriff to 
be executed (/). 


Sect. 8. — Bankruptcy. 

By the Bankruptcy Act, 18()9 (32 & 33 Viet. c. 71), all pre-existing 
bankruptcy acts were repealed. Many of the earlier acts {u) contained 
certain special provisions in reference to the case of a bankrupt tenant, 
and the Act of 1809 also contains special provisions for the same case, the 
material difference between the fonner acts and the Act of 1869 being, 
that, under the fonner acts, a lease involving obligations which might 
exceed in value the benefits to be derived from it did not vest in the 
bankrupt’s assignees until they did some act manifesting their 
acceptance, whereas, under the Act of 1869, all leases whatever, to- 
gether with the rest of the bankrupt’s property, vest in the trustees 
until they do some act manifesting their disclaimer (t?). 


(7) 23rd July, 1800. If entered up 
after 29th July, 1864, aee 27 & 28yiot. 
c. 112, 8. 1, poat. 

(r) 29th July, 1864. 

(«) Sects. 4, 6, 6 ; aee now, also, Jud. 
Act. 1873, 8. 34. 

(4 GucBt V. CoM'hridge E. Co., L. R., 


G Eq. CIO. 

(u) See, for instance, 49 Geo. 3, o. 121, 
8. 19; 6 Geo. 4, c. 16, b. 76; 12 & 13 Viot. 
c. 106, 8. 146; 24 & 26 Viot. o. 134, s. 131. 

(v) See Williams on Bankruptcy, 2nd 
ed. p. 140; TTi/wn v. Wallani, 42 L. T. 
375. 
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The act having provided for the vesting of all the bankrupt’s Ch. VII, s. 8. 
property in trustees, the case of a bankrupt tenant is dealt with by 
Beets. 23, 24, 34, 35. 

The first of these sections provides for disclaimer ” in writing by Power to 
the trustees of a bankrupt tenant as follows : — “ When any property 
of the bankrupt acquired by the trustee under tliis act consists of land to disciiiim 
of any tenure burdened with onerous covenants, of unmarketable 
shares in companies, of unprofitable contracts, or of any other property 
that is unsaleable, or not readily saleable, by reason of its binding the 
possessor thereof to the performance of any onerous act, or to the 
payment of any sum of money, the tmstcc, notwithstanding he has 
endeavoured to sell, or has taken possession of such property, or exer- 
cised any act of ownership in relation thereto, may, by writing under 
his hand disclaim such property; and upon the execution of sucli 
disclaimer, the property disclaimed shall, if the same is a contract, bo 
deemed to be determined from the date of the order of adjudication, 
and if the. same in a /ease he deemed to have been suncudeml on the same 
date, and if the same be shares in any company bo deemed to bo 
forfeited from that date, and if any other species of property it shall 
revert to the person entitled on the determination of the estate or 
interest of the banknipt ; but if there shall bo no person in existenco 
so entitled then in no case shall any estate or interest therein remain 
in the bankrupt. Any person interested in any disclaimed property 
may apply to the court, and the court may, upon such application, 
order possession of the disclaimed property to bo delivered up to him, 
or make such other order as to the possession thereof as maybe just.” 

“Any person injured by the operation of this section shall bo 
deemed a creditor of the bankrupt to the extent of such injury, and 
may accordingly prove the same as a debt under the bankruptcy.” 

By sect. 24, “ the trustee shall not be entitled to disclaim any pro- Limitation gf 
perty in pursuance of this act in cases where an appli(jation in writing 
has been made to him by any person interested in suoli property re- 
quiring such trustee to decide whether ho will disclaim or not, and 
the trustee has for a period of not less than twenty-eight days after 
the receipt of such application, or such further time as may be allowed 
by the court, declined or neglected to give notice whether he disclaims 
the same or not.” 

By Eule 28 of the Bankruptcy Eulos of 1871 (made under No Disclaimer 
section 78 of the act), “ whore any jToperty of a bankrupt acquired 
by a trustee under ‘ The Bankruptcy Act, 1869 ’ shall consist of a Rule 28 . 
leasehold interest (y), the trustee shall not execute a disclaimer of 

(:r) A writing under the hand of tho (y) These words do not include a lease 
trustee’s solioitor is not sufficient. JFilaon of chattels, which therefore may be dis- 
V. WaUani^ 42 L. T. 376, per Stephen, J. claimed without leave. Sheffield Waggem 

Co. V. Stratton, 48 L. J., Q. B. 35. 
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tlio same without the leave of the court being first obtained for that 
purpose ; and upon any application to the court for such leave, notice 
of the desire of the trustee to disclaim such interest shall he given to 
sucli person or persons as the court shall direct, and such order shall be 
made thereon as the court shall think fit” (c). 

It is to he observed that this rule is to some extent inconsistent 
with the statute. To that extent it is ultra vires and void ; and it 
was expressly held in Heed v. Harvey (ci) tliat a disclaimer in accord- 
ance witli the statute is operative, although leave to disclaim may not 
have been obtained in accordance with the rule. It had previously 
been held, upon applications for leave, that the court would exercise 
a discretion (A); and in exercising such discretion, would look to any 
conduct on tlie part of the lessor amounting to a waiver of his right 
to have a disclaimer in twenty-eight days (c). 

AVhen a trustee lias received a notice calling upon him to say 
whellior he Avill disclaim or not, if ho requires a time beyond the 
twenty-eight days given by section 21 to decide what course he will 
take, he must, as a rule, apply for extension of time before the 
twenty-eight days have expired (r/), though special circumstances may 
occur which will satisfy the court that they ought to accede to the ap- 
plication though made after the expiration of the twenty-eight days (6). 

In one case the Court of Appeal gave leave to disclaim an expired 
lease, ‘‘so far as the formal leave of tlio court was required for that 
purpose ” (/). 

It was held in Onf^lowy. Carrie (ir/), under an early Bankruptcy Act 
(49 Geo. 3, c. 121, s. 19), that the assignees of a bankrupt, having 
elected to take to the lease, like any other assigns, might assign over 
to a pauper ; and there is nothing in the Bankruptcy Act of 1869 to 
avoid the ofTcct of that decision, although such an assignment over 
seems contrary to the spirit of the 23rd and 24th sections, and to 
produce an unjust state of the law. The principle of Ex parte 
Sneezim^ however, in which it was held, in the case of a continuing 
contract for works, that, although the tnistee is bound to declare his 
option by sect. 24, yet if he does not disclaim the contract but goes on 
with it, he may afterwards throw it up and leave the other party to 


(j) There is no appeal after the flis- 
cloimcr has boon unce executed. Bitton^ 
Bx partCt ootfo, Jn rCj L. B., 3 Oh. D. 
469; 46 L. J., Bank. 141. 

(a) 42 L. T. 612, per Lush and Manisty, 

(b) Be Wilson, L. R., 13 Eq. 186. 

(c) Ex parte Moore, Be Stokoe, L. R., 2 
Ch. D. 802. In this case a letter from the 
lessor’s solicitor, written the day before the 
twenty-eight days expired, and r^uest- 
ing a reply '*at earliest oonrenience” 


was lield to amount to a waiver. As to 
effect of posting application, and proof of 
delivery, see Beed v. Harvey, 42 L. T. 611. 

(<f) Ex parte Lovering, Be Jones, L. R., 
9 Gh. 686 ; 43 L. J., Bank. 94. 

{e) Banner v. Johnson, L. R., 6 H. L. 
167; 40 L. J., Ch. 730. 

(/) Baterson, Ex parte, Throckmorton, In 
re, L. R., 11 Ch. D. 908. 

(y) 2 Mad. 330 ; see too Wilkins v. Fry, 
1 Her. 266. 
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the contract no remedy but to prove for damages (A)— is not applicable Ce. VIT. e. 8. 
to the case of a lease (t). This was decided by the Court of Appeal 
in Ex parte Dresskr^ Be Solomon (y ), in which it was expressly hold A’j; paru 
that trustees who take actual possession of leasehold property of the 
bankruptcy, and do not disclaim, when called upon in the exact 
manner pointed out by the statute, i. e., by writing, &c., become 
personally liable for rent. “ They are liable,*’ observed James, L. J., 

as assignees of the estate to pay the rent, and, as between themsolvcs 
and the landlord, they are personally liable, though they arc entitled 
to an indemnity out of the debtor’s assets. And no injustice will be 
done to them, for they ought to have retained out ot the assets a siiiii 
sufficient to answer the rent.” ‘‘A trustee,” said Brett, L. J., 

“ ought to make up his mind speedily whether lie will disclaim a 
lease or not.” 

It will be observed that in this case the tnistco was called upon to 
say whether he would disclaim or not. In cases whore lie is not so 
called upon, his personal liability for rent, if ho take possession, is 
theoretically the same, that is, it continues till the end of fho lease (A*) ; 
but there is the great practical difference that ho may terminate the 
liability at his pleasure ; for, apart from section 24, ho may execute 
the disclaimer at any time (A), And if Onslow v. Come be law (and 
it does not appear tc have been (piestionod), the trustees of a bankrupt 
tenant may, going beyond the partial relief against creditors recog- 
nized in Ex jmie Siiceznm, relieve the estate of all liability whatsoever 
to the landlord. Upon the authorities, it seems that the disclaimer 
sections not only protect, but oven improve the bankrupt’s estate — 
allowing the tnistees to keep the landlord in uncertainty, at little 
chance of loss to the estate, and some chance of great gain. 

\Vlien the original lessee has assigned his lease, and the assignee Tower of 
has become bankrupt, in such a case the lessor may sue tlie original 
lessee for rent payable under a covenant, at least so far as it was due Bankruptcy 
before disclaimer, though after adjudication. This was decided in 
Smj/th V. North (pj, in which case Barons Martin and Bigott (Baron North. 
Bramwell, however, dissenting) were further of opinion, that cveii for 
rent due after the disclaimer by the assignee’s trustee, the original 
lessee remained liable ; and that sect. 23 did not apply to cases in 
which the lease had been assigned and the assignee had become 
bankrupt; and it should be noticed that a similar decision was como 
to on the 19th section of the 49 Geo. 3, c. 121 {m), 

(A) Ex parte EaviSy Ee Sneezum, L. B., Stopheo, J. 

3 Gh. D. 463. (4j See per Brett, L. J., in Ex parte 

(i) Ex parte LreseUry Ee Solomofiy infra. Ereeslery ubi supra. 

Ij) L. R., 9 Ch. D. 262; 48 L. J., (0 L. R.,7 Ex. 242; 41 L. J.,Ex. 103; 

Bank. 20 ; 39 L. T. 377 ; 27 W. R. 144 ; 20 W. R. 683. 

Wilton V. Wallaniy 42 L. T. 376, per (m) Taylor y. Foway, 3 B. & Aid. 621. 
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At common law the voluntary surrender of a lease does not affect 
the rights of a sub-tenant ( j^) ; hut it is doubtful how far this principle 
would ho applied to an enforced surrender, under the 23rd section of 
the Bankruptcy Act. 

In Taylor v. Gillotf (q), the lessee of a house agreed to sub-let a 
part of it, at less rent than he paid himself, and on terms materially 
different from those of liis own lease. The agreement stipulated for 
a premium, which the intending sub-lessee paid, and then entered 
into possession. The lessee afterwards became bankrupt, and the 
trustee disclaimed. The lessor brought an action of ejectment against 
the intending sub-lessee, who sought to restrain this action by a bill 
in equity. But Hall, V.-C., dismissed the bill, principally on the 
ground of tlio difference between the covenants in the lease and those 
stipulated for in the agreement for the sub-lease. This decision 
miglit have been more favourable for the sub-tenant (1) if a lease 
]iad been actually granted ; (2) if the agreement had stipulated for 
the insertion of the covenants of the head-lease ; or (3) if tlie whoh) 
matter had been brought before the Court of Bankruptcy under Itulo 
28 of the Eules of 1871 before cited (q). 

It is perhaps doubtful how far the court will allow a disclaimer 
when the debtor has mortgaged liis leasehold interest; but any 
application by the mortgagee must be made before the disclaimer is 
executed, after which the lessor’s title is complete (r). 

When a lease has been disclaimed by the trustee, the lessor will 
be allowed to prove against the estate of his bankrupt lessee for the 
difference between the value of the rental he would, by the lease, 
have received from the lessee and the rent he can obtain on a fresh 
letting of the property (s). But on the disclaimer, in the sixth year 
of the term, of a twenty-one years lease, determinable at the end of 
the firet seven or fourteen years at tlie option of the lessee, the lessor 
may prove only for a diminution in value up to the end of the seventh 
year of the term— in addition of coiu’se to proofs for rent due before 


(p) 3f(llory.iratkinSy 9 Q. B. 400; and 
SCO i) 08 t, Chap. VIII., Sect 3 (c). 

( 7 ) Seo the question disousaed in Wil- 
liams on Bankruptcy, 2 nd cd. p. 142. 
The present bankruptcy law Bcoina in- 
adequate to meet itfl diificultiGB, which 
reipiiro a more detailed treatment than 
they have met with in the 23rd and 24th 
sections of the Bankruptcy Act, 1869, 
even though supplemented by No. 28 of 
the General llules of 1871. It seems to 
be equitable that the sub -tenant should 
have the option of taking to the head- 
lease (see Williams on Banlmiptsy, p, 142); 
and, looking to Bced v. Harvey (p. 264, 


ante), to bo also necessary that the pro- 
visions of Bulo 28 of the Rules of 1871 
should be incorporated in the statuto itself, 
with such amendments as might seem de- 
sirable. Bankruptcy Amendment Bills 
have been repcaMly brought forward of 
late years, but as often dropped. Seo on 
extract from the Bill of 1877, in the last 
edition of this work, p. 254. 

(r) Ex parte IFoodSf Be Litton^ L. R., 
3 Ch. D. 459. 

(*) Ex parte llynvi Coal and Iron Co.^ 
Be Hill, L. R., 7 Ch. 28; 41 L. J., Bank. 
6 ; 26 L. T. C09; 20 W. R. 105. 
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disclaimer, and to amounts owing in respect of hveacli o[ covenant to Oh. VII. s. 8. 
repair, &0. {t), BanknipUy. 

When a trustee in bankruptcy disclaims, he cannot afterwards Effoot of Dis- 
enforce any covenant of the landlord to purchase any l)uildings, of 

fixtures, or improvements, &e. at the end of the term which is so Loasor, 
prematurely surrendered and determined (//). 

Nor can the trustee, after disclaimer, oven althougli lie be still in Fixtures, 
possession, remove the tenant’s fixtures, — the effect of the disclaimer 
is to give the landlord an absolute title to the fixtures, as from tlio 
date of the order of adjudication (.r). Even if ho sever and sell the 
fixtures, and subscqurntlt/ disclaim, the landlord is entitled to tlie 
proceeds of the sale ( y) — the effect of the disclaimer is to place tlic 
trustee in the position of never luudng liad any estiitc in tlie leasehold 
property ( y). 

By sect. 34, “ the landlord, or otlier person to whom any rent is due Power for 
from the bauknipt, may at any time, either before or after tlie com- 5^!^ for^ 
mencement of tlie bankruptcy, distrain upon the goods or (dfects 
of the bankrupt for the rent due to him from the bankrupt, witli this 
limitation, that, if such distress for rent be levied after the eommemee- 
ment of the bankruptcy (s), it shall bo available only for one year’s 
rent, accrued due prior to the date of the order of adjudicati(jn ; but 
the landlord or other person to whom the rent may be duo from the 
bankrupt may prove under the bankruptcy for the overplus due for 
which the distress may not have been available.” 

A landlord (3annot enforce payment in full by tlie trustee in bank- 
ruptcy of any rent Avhioh became due before the baiikmptiy, other- 
wise than by a distress for the an-ears not exceeding one jTar’s 
rent (^/), though ho may distrain for all HuhHrqnnil rent [h), 

A landlord may, however, distrain for rent payable in advance 
under a covenant in the lease, and duo aftiT tlio bankruptcy and 
while the trustee remains in possession of thc3 property (r*) ; and this 
will, it seems, apply to all claims of rent due after tliol)ankrui)tcy and 
before disclaimer. An attempt v as in one case made to jueveut a land- 
lord from acting on his right of distress under sect. 34, and to commit 

(<) lilake^ Kx partc^ McEvan, In re, 22; 30 L. T, 4.58 ; 27 W. K. 2.5.5. 

L. R., U Ch. D. 672; 40 L. T. 809; (^) Ah to whoii this is, sot* sect. 11. 

27 W. R. 901. (^7) (kthin v. //57Xv, 2 JJowl. 189. 

(m) Keartey v. Carstairx^ 2 B. &: Adol. {h) lirifjg'< v. Soivry^ 8 M. A: W. 729 ; 

716 ; Fairhimi v. Eastwood^ G M. & W. Ni wton' v. Scotty 9 M. & W. 434 ; 10 Id. 

679. 471 ; E/tiUijis v. iS/m'viff, G Q. B. 944 ; 

Stephen^ Ex parte, Lavles, In re, Bagge, app., Matvhg, resp., 8 Exnh. 011 ; 

L. R., 7 Ch. D. 127; 47 L. J., Bank. 22; UrockkhwU v. luve, 7 E. A: B. 170 ; 2G 

37 L. T. G13; 26 W. R. 136— C. A. L. J., B. Q. 107. 

{g) Brook, Ex parte, Roberts, In re, (r) Ex pnrtr Jfft/e, Re Uiuns, L. R., 1 
L. R., 10 Ch. D. 100 ; 48 L. J., Dank. Ch. D. 285 ; 4.5 L. .T., Bk. 21. 

L.T. S 
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Cii. VII. 8. 8 . him for contempt in distraining without leave of the court. An order 
Bankmptcy. committal w.Ts mado by a county coui’t judge, but unhesitatingly 
dischnrgrd by the chief judge, who declined to interfere with the land- 
lord’s stalidory right (d). 

't otluu’ payment falls duo at stated 

pew due pc^riods, and th(i order of adjudication is mado at any time other than 
Day periods, (]io person entitled to such rent or payment may 

jirove for a luoporlionato part thereof, up to tlie day of the adjudica- 
tion, as if such rent or payment grew' duo from day to day.” 


Proviso for 
Re-entry on 
Bankruptcy 
of Lessee. 

Boev. GaUiers. 


Trustees may 
Assign with- 
out Licer ce. 

Philpot V. 

Moore. 


Trust Estates 
remain in the 
Bankrupt. 


A lonso, or ngroonieiit for a lease, may lawfully he made subject to 
a condition or proviso for rc^-entry in the event of tlio lessee, his exe- 
cutors, adminislralors or assigns, becoming bankrupt (c) ; but such 
proviso is not a ‘‘ usual ” covemant in an agreement for a lease (/). 
A term may also hc' so limitcMl as to cease on llie lessee becoming 
bankrupt, or ceasing to occupy for liis ow'U boniht {(j ) ; and acce])tance 
of rent by tlie l(‘ssor from tin* trustee in bankruptcy of a bankru]»t 
tenant will not amount to a Avaiver of any forfeiture, but erealc^ 
anew (‘outract Avith the trust c^c binding them by the (‘OAonants in 
tlie lease (A). In such oases the lc\ssor may lawfully entcT on tlie 
bankniptcy of the lessee, or even of liis executor (/), hut not aftc^r llio 
lessor has accepted subsequent ivnt Avith full knoAvlc^dge of the bank- 
ru])t(y, and thereby Avaivod thc^ forfeiture (/•*). 

When a lessee hocomes hankinipt, and the team passc's to the trus- 
tees in bankruptcy, tlicy may assign it to a iiurchascr Avithout the 
landlord’s licence', and tluit iiotAAuthstanding a covenant by the lessee 
for himself and liis assigns not to assign or underlet Avilhout such 
licence (/). Whc^rc^ a lease contained a proviso for re-entry on assign- 
ment Avithout licence', and the lessee having executed a general assign- 
ment of all his properiy for the benefit of his creditors, Avas afterwards 
made bankrupt; it Avashcld, that the assignees in bankruptcy were en- 
titled to the lease, and that it Avas not forfeited by the general assign- 
ment, because that Avas an act of bankniptcy and consequently void as 
against them (m). 

Property held by the bankrupt upon trust for any other person re- 
inain»s vested in him (7^). But any beneficial interest which the bank- 


(rf) Ex parte Tilly lie May hew y L. R., 16 
Eq. 97 ; 42 L. J., Bk. 84 ; 21 TV, R. 674. 

(^) Boe d. Munter v, GallierSy 2 T. R. 
133. As to what is *Muly’' made n 
bankrupt, under a proviso for re-ent^, 
see J)oe d. Lloyd v. Ingkhyy 15 M. & TV. 
466. 

(/] See the cases ante, 114. 

(^) Doe d. Lockwood v. VlarkCy 8 East, 186. 
(A) Dyke v. Taylor, 2 GiflP. 666 ; 30 L. J., 
Ch. 281. 

(i) Doe d. Bridgman v, Larul, I C., M. 


& R. 406 ; Doe d. Williamu v. BatieSy 6 
C. & P. 614. 

(k) JDoe d. Gatehouse y. Bees, 4 Bing. 
N. C. 384. 

(/) JDoe d. Goodhehm v. Bevaviy 3 M. & 
S. 353 ; Doe d. Cheere v. Smith, 5 Taunt. 
796 ; 1 Marsh. 369 ; Bhxlpot v. Moare, 
2 Atk. 219. 

Doe d. Lloyd v. Powelly 6 B. & C. 

(n) Bankruptoy Act, 1869 (32 & 33 Viet, 
c. 71), 8. 16, subs. 1. 
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rupt has will pass to the trustees in hankiiiptcy, ox. gr.; a term of years Ch. VII. b. 8. 

or right of entry vested in husband and wife, in right of the wife, will 

upon the husband’s bankniptcy pass to the trustees (a). Even a rever- OthorwiHo, 

sionary term which may fall into possession during the coverture, and Tny beneficial 

which is not vested in a trustee for the wife’s separate use, will pass Interest. 

to the trustees in bantruptcy (p). If a man before his bankruptcy 

deposit a lease as a security for money, but no mortgage or assignment 

of it is made, it has been held that the trustees in bankruptey might 

recover the property by ejectment, for the more deposit conferred no 

legal title (y). But this was in an action at law, and tlio equitable 

right of the mortgagee will now always prevail (r) ; and, indeed, in tho 

Bankruptcy Courts the title of the equitable mortgagee would always 

liave prevailed (s). And even under the old law it did not follow that 

they could recover the deed {f), A steam-engine, erected for the pur- Machinpiy 

pose of Avorking a colliery, to bo used by tho lessee during lus term, 

but to be held as the property of the landlord subject to such use, will the Froehold. 

not, it has been decidod, pass to the tmstoes on the bankruptcy of tho 

tenant (?^). So, loo, fixtures, while attaclied to tho froehold, constitute 

pari of the freehold, are not within the reputed ownership clause of 

tlie Bankruptey Act, and do not pass to tho tmstees on the l^ankriiptcy 

of the tenant (ir), 

A surety in a bond conditioned for the performance of covenants by Surety’s Lia- 
the lessee is not discharged from his liability to the lessor by tho bank- 
ruptey of tho lessee, as tho liability is incapable of valuation (y). 

Where there is a joint demise to two, both are tenants ; and it 
would seem that evidence is inadmissible to show that it was in- 
tended that one should be the sole tenant, and the other merely a 
surety (z). 


M Mithcll V. Hugh's, 6 Bing. 689. 

(;>) Doe d. Shaw v. Steward, 1 A. & E. 
300. 

M Hoe d. Maslin r. Hoe, 6 Esp. 105. 

(r) Judicature Act, 1873, a. 24. 

(s) See Ex parte (Jowell, Jle Inwood, 17 
L. J., Bk. 16 ; Ex parte BroadxcQod, 1 M., 
D. & D. 631. 

(0 Wood V. Orimwood, 6 Man. & 11, 
561 ; Bee too Barton v. Qainer, 3 H. & N. 
387. 

(u) Coombs T. Beaumont, 6 B. & Ad. 72 ; 
Ex parte Scarth, 1 M., B. & D. 240. 


(.t) Boy dell v. M^Mkhuel, 1 C., M. k R. 
177 ; Ex parte Jteynal, 2 M., D. & X). 443 ; 
Ex parte Cowell, 17 L. J., Bauk. 16 ; 12 
Jur. 411 ; Walmslvy v. Milne, 7 C. B., 
N. S. 116 ; 29 L. J., C. P. 97 ; FlehJicry. 
Manmny, 1 C. & K. 360 ; F.x parte Nne- 
bnry, 10 L. T. 601. See uliio Ex parte 
King, 1 M., D. & J). 119. 

(y) Young v. Taylor, 3 B. & A. 621 ; 
8 Taunt. 315 ; Tael: v. Egson, 6 Bing. 
321. 

(z) Bex V. Great Wakering, 3 N. k M. 
47; Lee Y, Nixon, Id. 441. 
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ch. vn. B. 9. 


Marriage {of 
Female Lessor), 


Interest of 
Husband in 
Wife’s Free- 
holds. 


Arrears of 
Rent and 
Breaches of 
Covenant 
before the 
Marriage. 


Seci'. 9. — Marriage, 

(a) Of Female Lessor (q), 

A husband takes a freehold interest during the coverture in such of 
his wife’s freeholds of inheritance as are not put into settlement before 
the marriage, and he may dispose of such freehold interest by deed 
without her concurrence (r). If he become bankrupt, such freehold 
interest will pass to his trustees (i#), and it may be extended under an 
olegit against him (/). If ho have issue by his wife born alive, who 
might by possibility have inherited, he will become tenant by the curtesy 
for his life of lior freeholds of inheritance (including estates tail) (/r). 
But such title is only initiate during her life, and will not merge any 
term of years to which he may be entitled in his own right ( 2 ;). Unless 
lie becomes tenant by the curtesy he cannot distrain or sue for rent of 
tlic wife’s freeholds which accrues after her death under a demise made 
by his wife and himself, or by him on her behalf (y). If, however, tlio 
lease was made by liim in his own name only, the tenant would be 
thereby estopped from denying his title to the subsequent rent during 
the continuance of the tenancy (//). 

Arrears of rent and other debts due to a female lessor before her 
marriage, and breaches of covenant, trosj)as8e8, &c., before then com- 
mitted, are cimes in acfion^vihiQh can only be sued for by tlie liusband 
and wife jointly, and not by the husband alone (s) ; nor by tlio wife 
alone (r/), not even after the husband has deserted her and gone to 
reside abroad (6) ; or whilst they are living apart pursuant to a deed 
of separation (c). Even where the husband is an alien enemy tho 
wife cannot sue alone {</), If the husband become bankrupt, his 
trustees may sue for tho wife’s choscs in action, jointly with her, 
but not without her (r). If the husband dio without reducing into 
possession any of his wife’s choscs in action, they will survive to 
her (/). So if he assign them for value, whether absolutely or by 
way of mortgage, or under the Bankrupt Acts, his assignee must 


(q) And floc ante, i). /is. 

(/*) Uo. Lit. 351 a; Bac. Abr. tit. i?flrow 
and Feme (G. 1); Jlohertson v. Sorris^ 11 
Q. B. 916. 

' (s) Michell v. Hughes^ G Bing. 689, C95.» 
(/} 2 Wins. Sauud. 69 c, note (1). 

(m) Co. Lit. 29 a— 30 b ; 1 Steph. Com. 
273 (6th ed.); Burton, Comp. br. 348 — 
356 ; but see l)oe d. Neville v. Itivers^ 7 
T. R. 276. 

(x) Jones v. Davies, 6 H. & N. 766 ; 29 
L. J., Ex. 378; 31 Id. 116. 

(y) Ddl V. Saunders, 2 Bing. 112; S, C, 
(in error), 4 B. & C. 629; lioxce v. Scarrott, 
and Sharp v. Scarrotty 4 H. & N. 723 ; 28 
L. J., Ex. 326. 


(z) JIardg y. Robinson, I Koh. HO; Tirell 
V. Jknnct, 2 Keb. 89 ; Noy, 70 ; Milner v. 
M tines, 3 T. R. 631; Rumscg v. George, 
1 M. & S. 180; Bac. Abr. tit. Baron ami 
Feme (KJ ; Roper, H. &W. 214 (2nd od.) ; 
1 Chit. PI. 33 (7th cd.). 

(«) Caudelly, Shaw, 4 T. R. 361. 

(^») Boggett v. Frier, 11 East, 301. 

(c) Marshall y. Button, 8 T. R. 645. 

(d) De Wahl v. Braune, 1 H. & N. 178 ; 
Stretton v. Bustiach, 1 Bing. N. G. 139. 

(e) Sherrington v. Yates (in error), 12 
M. & W. 866 ; 1 H. & L. 1032. 

(/) Richards v. Richards, 2 B. & Ad. 
447 ; Gatere v. MadeUy, 6 M. & W. 423 ; 
Guyard v. Suttony 3 C. B. 163 ; Scarpenelli 
V. AtchesoHy 7 Q. B. 864. 



261 


Sect. 9. — Marriage (of Female Lessor). 


reduce them into possession during his lifetime, othenvisc they will 
survive to the wife {a). If she die first, the husband may recover 
them 08 her administrator (after obtaining jiroper letters of adminis- 
tration), but not otherwise (S). Tlio administrator of a husband who 
survived liis wife, and died without taking out lettei^ of administra- 
tion of her effects, cannot recover her choses in ac'tion : for tliat 
purpose administration must be taken out to the wife (e). Wliore 
the husband has survived his \nfe and died intestate without adminis- 
tering to her estate, Ins next of kin must constitute tliemselves his 
legal representatives before they can have any claim to administer to 
the wife’s estate {d). 

For rent or any other cause of action whicli aeeruos during the 
coverture in respect of the wife’s land, or upon eontrac'ts made witli 
her, the husband may either sue alone (c), or In' may sue jointly 
with liis wife (/'). If tlie wife survive, slie will b(^ (‘iititled to tlio 
aiToars of rent wbicli accrued during the coverture (.^/). But if tlie 
husband demise the wife’s land by deed or by parol in liis own name 
only, the wife cannot join with him in an action to recover the rent., 
or for doiibh^ rent or double value for holding over (//). A husband, 
when sued in replevin, may avow in his own name for rent due in 
right of his wife after the niamago (/), or lie mny avow in the names 
of himself and wife in her right ; and such avowry w'ill bo proved by 
an altommont to tliem, not saying in her right (/.') ; or it may bo 
disproved by evidonoo of a receipt for ronl given by tlio Inisband 
idone (/). Knsbaud and wife may distrain for a r<mt-cl large devisc'd 
to llie wife for life, 'without the inteiwentioii of trustees, and may 
jointly avow sucli distress in right of the Avife {m). 

If a feme sole makes a lease at will, or is h'ssee at Avill, and after- 
Avards marries, the marriage is no determination of her Avill, so as to 
make tlie lease void : nor can she herself, Avithout the consent of her 
husband, determine the lease in eitlier ease {h). AVliere tlui husband 


Cn. YLl, 8. 0. 
Marriage ( 0 / 
FrmaJe Lessor), 


Kent anil 
otlier OauscH 
of Action 
■wliioh nccnio 
(liinug Uio 
Covertui'c. 


Lonses nt 
Will. 


(tf) Betts V. Kimpton^ 2 B. & Ad. 273 ; 
Howard v. OaheSy 3Exch. 13G; G D. & L. 
230 ; Mitford v. Mit/ordf 9 Yen. 87 ; 
Hutchins v. Smith j 9 Sim. 137 ; Hi win v. 
iniliams^ 13 Sim. 309; Johnsony. Johnmiy 
1 Jac. & W. 472 ; Ashby v. Ashhijy 1 Coll. 
C. C. 6.')3 ; Miehclmore v. Mudye^ 2 Gilf. 
183 ; 29 L. J., Ch. 609 ; Fitzgerald v. 
gcrald^ 8 C. B. 592; Bac. Abr. lit. Baron 
and T'tnw (C. 3). 

(h) Hart V. Stephens^ G Q. B. 9117 ; Jtay 
V. 1'argrart‘j 2 M. & S. 397, note (A). 

((?) Betts V. Kimpton^ 2 B. & Ad. 273 ; 
Howard y.Oakes^ 3 Exch. 136; 6 D. & 
L. 230. 

{d) In re Goods of Craiise^ 1 Sw. & Tr. 
146. 

(e) Howell v. Maine^ 3 Lev. 403 ; Bret v. 
Cumberland^ Gro. Jao. 399 ; 3 Bulat. 164 ; 
1 Roll. R. 359 ; JBurrough v. Moss, 10 B. 


& C. 558 ; OJ/icy v. (7ay, 2 M. it G. 172 ; 
Ban. Abr. tit. Bfoon and Ft me (K.)* 

(/) lUaAtfoul V. Bac/,inyham^ Cro. Jae. 
205; Altbcrry v. /IV/Ziy, 1 Stra. 229 ; 
PhiUishrk v. PlachwiU, 2 M. & S. 393; 
Alderman v. Kiatc, 4 M. A: W. 704. 

(y) Coin. Dig*, lit. Hat on and Tenw 

(F. 1). 

(//) Hat (ottrf V. II ymrm, 3 Exch .817. 

{i) Wtn- V. Belli nl, Cro. Jnc. 412: 
HuuUyy. Vooic, Id. 282; Odanne v. //>/- 
l((d<n, 1 Mo<l. 273; PalUn v. Palmer, 3 
Salk. 207. 

(/) (jtavenor v. Il'oodhnnsc, 2 Bing. 71, 
74. 

(/) Bony V. Hwdlc, 2 Taunt. 180. 

(mi) Wynne v. Wynne, 2 M. & G. 8 ; 9 
Dowl. 901. 

(m) Bac. Abr. tit. Bartm and Fern (E.). 
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CIh.VII.b.9. 
Marriage (of 
Female Lemr). 


Effect of 
Marriage on 
the Leasehold 
Interest of 
the Wife 


Chap. VII. — Assignment, Bankruptcy, Death, etc. 

and wife made a lease for years by indenture of the wife’s lands, 
reserving rent, and, the lessee having entered, the husband before any 
day of payment died ; upon which the wife took a second husband, 
and he at the day accepted the rent and died : it was held, that the 
wife could not avoid tlio lease ; for that by her second marriage she 
had transferred the i)owor of avoiding it to her husband, and his 
acceptance of the rent had bound her, as her own before such mar- 
riage would have done ; for he, by the marriage, succeeded into the 
power and place of liis wife, and what she might have done, either 
as to affirming or avoiding the lease before marriage, the husband 
might do after the marriage (o). As the ^vifo’s acceptance of rent 
^vill make good and unavoidable leases for years made by her and 
her husband at common law, or by her husband solely, if they be by 
indenture or deed-poll, so, if tJie wife die before her husband, the 
same election and power of affirming or avoiding such leases descends 
to her issue or heir ; for such leases are good till those who succeed to 
the estate defeat and avoid them by their disagreement thereto (o). 
AVliere a reversion, expectant on a t()rm of years, is conveyed to a 
husband and wife, the liusband alone may have an action for breach 
of covenant to repair (p ) ; but if lands be convoyed to husband and 
wife with a covenant for further assm^ance, she must bo joined with 
liim in an action for the breach of such last-mentioned covenant [p), 

(b) Of Female Lessee. 

Marriage is a gift in law to the husband of all the wife’s chattels 
real (not put into settlement), — as a term for years in right of his 
wife : so of estates by statute-merchant, statute-staple, elegit, &c. ; 
and of these lie alone may dispose, or forfeit, or they may be extended 
for his debts (y). If he sublet any of them in his own name only, 
the rent wiU belong to his executors or administrators, and not to the 
wife os survivor (r), lie may even dispose of them by deed to take 
effect on his death to the exclusion of the wife (s). The reason is, 
that he has power to dispose of the whole, and therefore of any port ; 
but if he make no disposition of them in his lifetime, they survive to 
his wife, and therefore ho cannot devise them (t) : for the husband is 
only possessed of a term in her, right, and the term or legal interest 
continues in her. If the husband dispose of part of his wife’s term, 
the part undisposed of will survive to her (w). If the wife survive, 

(o) Bao. Abr. tit. leasee (C.). 1. 15 ; Blaxion y. Heathy Poph. 146. 

(j?) MxddUmore'S .Qoodale^ Cro. Car. 606; («) Ilcrhin v. Chard^ Poph. 96; Qinttey, 

Bac. Abr. tit. Baron and Feme (K.). Locroft^ Cro. Eliz. 287. 

(9} Bao. Abr. tit. (C. 2), (Q Plowdon, 418 b; Com. Dig. tit. 

(I.). Bai'on and Feme (E. 2) ; Bao. Abr. tit. 

(r) Com. Dig. tit. Baron and Feme Baron and Feme (C. 2). 

(£. 2} ; Co. Lit. 40 b, 361 a ; 1 Roll. 343, («) Byrnes eaee, Cro. Eliz. 38. 
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she may maintain an action for all chattels real which the husband Cn. VII. s. o. 
had in her right and did not dispose of in his lifetime (-p). So abso- ( 0 / 

lute is the power of the husband over the chattels real and personal of 1 

his wife, that he may dispose of them as he thinks proper ; and no act 
or ooncurrenoe of hors is necessary : so, if a man marry a woman who 
has a term of years settled in trust for her, the husband may dispose 
of sucli equitable term ( y ) : but where a term is assigned to trustees 
for a married woman, with the privity and consent of her husband, 
he cannot intermeddle with or dispose of it. If lands are demised to 
a man and his wife, and the husband alone makes an underlease, he 
alone may sue a third person for an injury to the reversion (s). If a 
husband covenant or agree to grant an underlease of the wife’s term 
of years, such agreement is a good disposition in equity of tlio term, 
and will bind the wife in case of the husband’s death without grant- 
ing the lease (»). But a husband cannot assign his wife’s rever- 
sionary interest in leaseholds, if that interest was of such a nature 
that it could not possibly vest in the wife in possession during the 
coverture (i). The husband and wife should bo sued jointly for use 
and occupation by the wife, partly before and partly after the 
marriage (c*). If the husband survive the wife, ho tokos her terras 
subject to aU equities affecting them (d), and ho may bo compelled to 
account for rents re-'clved by him after the death of his wife, who was 
only a tenant for her own life (p). If the husband or Avife bo evicted 
of a term which he has in right of his Avife, and the husband brings 
an ejectment in his own name, and has judgment to recover; those 
circumstances amount to a disposition of the term, and vest it in the 
husband (./'). 


Sect. 10. — DerM. 


(a) ITeirs or Devkees, 

By 1 Viet. 0 . 26, a man may devise all real and personal estate Boquest of 
which he is entitled to, either at laAV or in equity, at the time of his A^t*of ** 
death ( g), Where a term is specifically bequeathed, it will, not with- Executors, 
standing, in the first instance vest in the executor by virtue of liis 


{x) Co. Lit. 40 b ; Com. Dig. tit. Baron 
and Feme (E.' 2) ; Bac. Abr. tit. Baron and 
Feme (0. 2). 

(y) Roll. Abr. 343; Lane, 64, 66; Prro. 
Ch. 418; TurtioFe caee, 1 Veru. 7, 18; 
Factor v. Samyne^ 2 Veru. 270 ; Bates v. 
Dandy f 2 Atk. 207 ; Jncledon v. Northcote^ 
3 Atk. 436. 

(*) Wallis V. Harrison^ 6 M. & W. 142 ; 
7 Dowl. 396. 

(a) Stead v. Creayh, 9 Mod. 43 ; Druce v. 


DenisoUj 6 Ves. 386; Bao. Abr. tit. Baron 
and Feme (C. 2). 

(//) Day y.DahcrUj^ 6 H. L. Cas. 388. 

(r) See Richardson v. Hall, 1 Brod. & B. 
60. ' 

(d) Moody v. Matthews, 7 Ves. 174. 

(r) Caion y. Coles, L. K., 1 £q. 581. 

If) Bne. Abr. tit. Baron and Feme 

(y) See Jormau on Willa (3rd ed.) : 
Wme. Exors. (7th ed.). 
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CH.vn. 8.10. 

Death (ffeirs 
or Devisees). 


Actions for 
Brcachos of 
Covenant be- 
fore or after 
Lessor's 
Doath. 


Wlio entitled 
to Kent, &o. 
before Birth 
of Posthu- 
mous Child. 

Actions 
against 
Legatees and 
Heirs. 


office ; and the legatee cannot enter until he has the assent of the exe- 
cutor to the bequest (A). Indeed, even where a term is bequeathed to 
an executor for his own use, it does not vest in him as legatee until he 
as executor assents to it (/). An executor may before obtaining pro- 
bate assent to a bequest (A*) ; but not an administrator before obtain- 
ing letters of administration (Q. The assent of any one of several 
executors is sufficient The assent of an executor to a bequest is 
not matter of law, but a question of fact for the jury (»). An assent 
once given cannot be afterwards retracted (o). Executors should 
never assent to a bequest until they have very clearly ascertained that 
there is sufficient property to pay all the testator’s debts and liabilities.* 
An executor who has assented unconditionally to a specific bequest of 
the testator’s leaseholds is not entitled, in a Court of Equity, to 
require an indemnity out of the testator’s general estate in respect of 
his covenants contained in the leases (p). 

Where the covenant of a lessee, whether It runs with the land or 
not, has been broken in the lessor’s lifetime, and whilst the lessor 
continued to bo the reversioner, his executors or administrators are 
the only persons entitled to sue upon it: and so, also, with respect to 
covenants which do not run with the land or with the reversion. The 
administratrix of a surviving trustee of freehold or leaseliold property 
may sue for arrears of rent whioli became duo in his lifetime (j). 
Where a covenant of the lessee, whioli runs with the land, has been 
broken tf/tcr the death of the lessor, tlio right of action is vested in 
the person then legally entitled to the reversion (r). 

A qualified heir is entitled to the rents and profits of really which 
accrue between the death of tlio ancestor and the birth of the 
ancestor’s posthumous and only child, whether such rents bo actually 
received before such birth or not (s). 

The legatee of a term is an assignee thereof (after the executor has 
assented to the bequest), and as such is liable for subsequent breaches 
of covenants which run with the land (f) ; but a legatee of an equity 
of redemption in a term cannot be charged as an assignee (?«). If 
there be a breach of the lessor’s covenants in his lifetime, his heir is 


(A) Doe d. Maherlcy v. MaUrley^ G C. & 
P. 126; 2 Wins. Exors. 1372 (7th ed.). • 

(t) Young v. Jfohim, 1 Strn. 70; Doe 
d. Jfayes v. Sturges^ 7 Taunt. 217 ; Shep. 
Touch. 464; 2 Wins. Exors. 1380 (7th 
ed.). 

(A) Ihiton V. Clegg t 9 Exjsh. 680 ; John- 
son V. irartvick, 17 C. B. 616; 25 L. J., 
C. P. 102. 

(t) Morgan v. Thomas^ 8 Exch. 302, 

(m) 2 Wms. Exors. 948, 1378 (7th ed.). 
(;*) Mason v. Farnell^ 12 M. & W. 674 ; 
1 D. & L. 676. 


(o) Doc d. JaX. Sage and Sole v. Guy^ 3 
East, 120 ; Foley v. Darnell, 4 Bro. P. C. 34. 

(/>) Shadhlt V. IFoodfall, 2 Coll. 30; 
llkkling v. Dotcyer, 3 Mac. & G. 635, 646 ; 
2 Wms. Exors. 1348, 1378 (7th ed.). 

{(f) Dollcn V. Datf, 4 C. B., N. S. 760 ; 
27 L. J., C. P. 281. 

(r) Com. l)ig. tit. Covenant (B. 3). 

{s) Jiichards y. Jtichards, 1 Johns. 764 ; 
29 L. J., Ch. 830. 

U) llolford V. Hatch, 1 Doug. 184. 

(i/) Mayor of Carlisle v. Dlamire, 8 East, 
487. 
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liable if named, if the covenant be real, in respect of bis assets by Cn.Vll. b.io. 
descent ; and he may be sued as an assignee of the reversion (x). 


Death {Ileira 
or Dcvism), 


(b) Executors and Administrators, 


Executors and administrators are entitled, by virtue of their ofRco, ^y\mt goes to 
to all the chattels real and personal of the deceased, notwithstanding antlXlmU 
a specific bequest of any of them to another person. A legatee of ^atrators 
leaseholds has no complete title until one or more of the executors has 
assented to the bequest (y). If a lease for years of land bo granted 
to a man and his heirs, or to him and the heirs of his body, or to 
him and his successors, and lie die, liis executor or administrator, and 
not his heir, takes tlio term {z). If a rent bo granted or reserved 
out of land to a person in fce-simplo, fee-tail, for life or years, the 
aiTcars duo at his death go to his executor or administrator {a ) ; and 
a rent-charge pur autre vie goes to the executors or administrators of 
the grantee, though they are not mentioned in the grant (i). 

The right of an executor to the personal estate and etfects of his Kflfect of 
testator (including chattels real and ehoscs in action) is derived from ^ 
the will, of which the probate is merely evidence (c). Ho is legally 
possessed from the time of the testator’s death, and before obtaining 
probate (</). Where leaseholds are mortgaged, probate duty is pay- 
able in respect thoioof only on the value beyond the mortgage (<?). 

The validity of letters of administration cannot bo disputed on the Lottors of Ad- 
ground that there is a will, without first getting them recalled by the 
Court of Trobate (/). The right and power of an administrator is 
derived wholly from the letters of administration (r/). Jle cannot 
bind the testator’s estate by assenting to any application or dis- 
posal thereof, before obtaining lottors of administration; which 
do not relate back (//). An executor do son tort, to Avhom adminis- 
tration is subsequently granted, may repudiate an agreement made 
by him, to surrender a term of years vested in the intestate (/). 

If a testator die possessed of a term of years, it will vest in his Executor 
executor, who cannot waive it although it be worth nothing ; for ho bate” o^n^ot 
must renounce the executorship in toto, or not at all(Z-). If he assign ronouuco 

ierm. 


(x) DeriiUy v. Custance, 4 T. K. 75. 

(y) Ante, 264, n. (A). 

(z) Lit. B. 740 ; 10 Co. R. 87 ; Shop. 
Touch. 469; IWms. Exors. 673 (7th ed.). 

(ff) 1 Wnifl. Exorfi. 820 (7th cd.) ; Ihl- 
Icn V. Battj 4 C. B., N. S. 760 ; 27 L. J., 

C.r. 281. 

. (A) 1 Viet. c. 26, 8. 6; Bearpark v. 
Itutchitnon^ 7 Bing. 178; Bey midi v. 
Wrighty 26 Beav. 100 ; 27 L. J., Ch. 392 ; 
2 De Goz, F. & J. 590. 

((?) ITemloe'n caacy 9 Co. R. 39 a ; 1 Wms. 
Exors. 293 (7th ed.) ; Femberton v. Chap^ 
w<fw,7E.&B.218; 26L. J., Q. B. 120. 


(d) Smith V. JfiU/'a, 1 T. R. 480 ; /loe 
d. Baidall V. Summersety 2 W. Blao. 692 ; 
6 Burr. 2608. 

(e) 31 & 32 Viet. c. 124, ss. 7, 8. 

(/) Frosaer v. U'agnery 1 C. B., N. S. 
289; 26 L. J., C. P. 81. 

(y) Shep. Touch. 474 ; 1 Wms. Exors. 
404 (7th ah). 

(A) Morgan v. Thomaa, 8 E\ch. 302. 

(i) Doe d. Hornby v. GlenUy 1 A. & E. 
49. 

(A) Jfeflier v. Caabardy 1 Sid. 266 ; 1 
Lov. 127 ; Buhery v. StevetHy 4 B. & Ad. 
214. 
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it, or assent to a specific bequest of it, he may thereby be guilty 
of a devastavit to the extent of its real value. Terms of years 
belonging to a testator or intestate vest in his executor or adminis- 
trator without any entry (/). In the case of a tenancy from year to 
year as long as both parties please, if the tenant die, his personal 
representative has the same interest in the land as he had (w). Any 
one of several executors, without the concurrence of the others, has 
power to assign the whole of the testator’s term and interest in all or 
any of his leasehold property (n ) ; but not after cither of them has 
assented to a bequest of such property to a legatee (o). 

An action for rent, which became duo in the lifetime of the lessor, 
may be brought by his executor or administrator. So ho may sue 
the lessee for breach of a covenant not to fell, stub up, lop or top 
timber trees, excepted out of the demise, the breach having been 
committed in the lifetime of the lessor {p). So the executor of a 
tenant for life may sue for breach of a covenant to repair, committed 
by the lessee in the lifetime of the testator (y). By 3 & 4 Will. 4, 
0 . 4*2, s. 2, executors and administrators may bring actions for injuries 
to the real estate of tlio deceased committed within six months before 
liis death. 

As to distresses by executors or administrators, see post (/*). 

An executor or administrator may be charged as such for arrears of 
rent duo from the deceased, so far as lie has assets (.v), but by the 
operation of 82 & 33 Viol. c. 40, the lessor is not entitled to any 
priority over other creditors (^). So also is an executor do son tort, 
and that merely on proof that the term vested in him as such (?r). 
For subsequent rent he may be charged either as executor (or ad- 
ministrator) during the term (.r), or personally as an assignee of the 
tenn, oven where he has not entered to take possession of the demised 
premises (y). But the husband of an executrix or administratrix, 
who has never entered, ought not to bo sued alone as assignee of the 
term (;:). 

An executor de son tort is liable as assignee upon the covenants of 


(/) WoUadon v. Jlakrtrill^ 3 M. & G. 
297 ; Atkim v. llumphrn/y 2 C. 15. 664 ; 
3 D. & L. C12 ; but see Kearslnj v. Oxh tj, 
2 II. & C. 896. 

(»«) Doe d. Shore v. Porter, 3 T. R. 13 ; 
\Tames v. Dean, 11 Vph. 391; Machnjx, 
Mackreth, 4 Doug. 213; Ilex v. Great 
Glenn, 6 15. & Ad. 188; Thompbon v. 
ThompHon, 9 Price, 464. 

(w) Hawkins y. JPUhains, lOW, R. 692, 
Q. R. 

(o) Cole Ejec. 629, 630. 

(u) Paymond v. Ftich, 2 C., M. & R. 
688. Sec 1 Wins. Exors. 806 (7th od.), 

(fj) Pickets V. ireat'er, 12 M. & W. HS; 
Xobte y. CasSjJt Sim. 343. 

(r) Chap. XL Sect. 3 (d). 


(«) 2 Wms. Exora. 1762 (7th ed.). 

(/) Shirreffy. Hastings, L. R., 6 Ch. D. 
610; 26 W. R. 842. 

(m) PanU V. Simpson, 9 Q. B. 365. 

(x) Coghil y, Preelove, 3 Mod. 326; 
Pitcher V. Tovey, 4 Mod. 71 ; 1 Wms. 
Saund. 241 b, noto (6) ; 2 Wms. Exors. 
1762 (7th ed.). 

(y) Wollaston v. Hakeivill, 3 M. & G. 
297 ; Xation v. Tozer, 1 C., M. & R. 172 ; 
Green v. Ld, Listowell, 2 Ir. L. R. 384 ; 
Ackland v. Pring, 2 M. & G. 937 ; Lyddall 
V. Dunlop, 1 Wils. 4, 6; 1 Wms. Sauxid. 1, 
noto(l); but see Kearsley v. Oxley, 2 H. 
& C. 866. 

( 2 ) Kearsley y. Oxley, 2 H. 4c C. 896. 
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a lease, and the executor of an executor de son tort may himself 
become executor de son tort in respect of tlio estate of the original 
estate. Where the father was executor de son tort with regard to a 
lease, and the son upon his death acted as agent to the mother till her 
death, and then continued in possession of the lease for the benefit of 
himself and the other children, it was held that he became assignee of 
the lease, and liable upon the covenants therein (a). 

An executor or administrator may discharge himself from personal 
liability as assignee of the term by an assignment over, even to a 
pauper (6) ; and if, not having a suffioiency of assets, he do not so 
assign, after first offering to surrender he cannot tlirow llio resulting 
loss upon beneficiaries (r). 

The proper course to bo pursued is that poinfod out in 22 & 23 Viet, 
c. 35, s. 27 {(1), In cases to whicli that act does not apply, or wlioro 
it is not pursued, an exocutor or administrator sued as an assignee of 
tlio term, and wlio lias not assigned over, may })lead — except as io 

£ (being the full actual value of the demised premises during tlie 

period in respect of which the rent is claimed, and which should bo paid 
into court, or tlio cljiim for it bo otlierwise answered (r?) ) — that the 
term did not vest in him by assignment otherwise tlian as executor or 
administrator, and tliat ho has not at any time since the death of the 
lessee received or doiivod, nor could ho during any pai't of that time 
receive or derive, any profit from the said demised promises, except 
sums amounting to the sum excepted, and that the said demised pro- 
mises have not since the death of the lessee yielded any profit what- 
ever, except to the amount excepted ; and that tlio defendant Iiad not 
at the commencement of tlie action, nor has since had, nor lias any 
goods or chattels which were of the lessee at the time of his death in 
the hands of tlie defendant as executor (or administrator) as aforesaid 
to be administered (/). 

But the defence that the premises are worth nothing does not seem 
to be available in an action for non-repair, or for other broaches of 
covenant running with the laud (not being for non-payment of rent) {(/). 
And it would seem that the absence of assets is equally uiiavailaldo as 
a defence (h). The preponderance of authority seems to bo in favour 


(fl) Williams v. Ileaha, L. U., 0 C. P. 
177; 43 L. J., C. P. 80; 30 L. T. 20; 
22 W. R. 317. 

(A) Pitcher v. Torcy^ 4 Mod. 71 ; Taylor 
V. Shum^ 1 B. & P. 21; Wilson v. Wiyy^ 
10 East, 315. 

(c) Rowley v. AdamSj 4 Myl. & Cr. 531. 
(^) Post, 2G9. 

(e) Patten v. Reidy 6 L. T. 281, Q. B. 
(/) BilVmghurst v. SpearmaUy 1 Sulk, 
297; Buckley v. Porter y 1 Salk. 317; 
Rubery t. Stevensy 4 B. & Ad. 241 ; 
Wolketon v. Sakewilly 3 M. & G. 297 ; 


Ihpwood V. Whulnjy 0 C. B. 711 ; G D. & 
L. 312. 

(y) Trcmcerr v. JlorisoUy 1 Biiiff. N. C. 
89 ; Sleap v. Rrwnuuiy 12 0. B., N. S. IIG; 
Uornidije v. WilsoHy 11 A. & E. 645; 
Tdvnf V. yorrusy 1 Ld. Ray. 553 ; but see 
I>cr Bayiey, B., in Reid v. lord TenterdeUy 
4 Tyr. 111. 

(A) Tremeere. v. Morison^ iibi 
WolUNon V. Ilflftrilty 3 M. k (•-. 320, 
where, however, it u said that the exegutur 
is not liable without entry. 
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of this rule, though it may work extromo injustice in particular cases 
(as, for instance, where a house is burnt down) ; and the danger 
foreseen by Tindal 0. J., in Trcmecrc v. Morison («), viz., that the 
landlord would have no redress though the property went on 
deteriorating, can rarely arise in practice, as almost all leases have a 
proviso for re-entry in ease of breach of covenants. 

If issue be taken on the value of the premises the question will 
be whether they were of any annual value (/»•), or of any value 
beyond the sum excepted out of the defence and paid into court or 
otlierwiso pleaded to. In estimating such value the jury must cal- 
culate according to tlie actual annual value of tlio premises, sup- 
posing them to bo kept in proper repair according to the covenants 
in the lease, and without deducting any loss occasioned by the insol- 
vency of an under-tenant, or the non-payment of the rent by him (/). 

An executor or administrator cannot be sued as assignee of the term 
where the testator or intestate has assigned iL : nor for causes of action 
which accrue after the executor or administrator lias himself assigned 
it over : but (except so far as protected by 22 & 23 Viet. c. 35, s. 27) 
ho will continue liable as executor or administrator in respect of any 
other assets, nolwitlistanding any such assignment [m). The term 
vests in the executor or administrator as assignee thereof without any 
entry by him (»). 

When an executor takes leasehold property nothing is assets but 
the profits above the rent: as, if the land bo worth 10/. per annum, 
and 5/. is reserved, in that case nothing is assets but the 5/. above the 
rent (n). The profits of the land may be inadequate to the rent : in a 
variety of cases they may be easily supposed insulheient for a given 
period, although the lease may on the whole bo beneficial ; ns, for 
instance, where rent is claimed for the occupation of lucmises from 
Michaelmas to Lady-day^ where almost the whole profit is taken in 
the summer ( p) : so the profits for a series of years may bo less than 
the amount of the rent, although the lease for the whole term may 
bo of no small value, — as in the case of a lease of woods, which ore 
fellablo only once in eight or nine years, and the felling has been 
very recent (^). In these and the like instances, the executor is 
personally liable only to the extent of the profits ; and for such pro- 


(/) The liiw upon the fluhject of the 
liability of the executor of a leubco w well 
NiiinTnai'izrd in the uotes to ])€au and 
('haptvrof Jiristoly. Gni/sCj 1 AVms. Suuud. 
124 (ed. 1871); Hce, too, Jcvais v. JIar- 
f xdge^ Id. 1 . 

(A) Uuhny v. Slcvnis^ 4 B. & Ad. 241. 

(l) Ilornidge v. If'ilsotij 11 A. & E. 646; 
Itubery v. Stevens, supra ; Jteid v. Id. Ten- 
tirdeiif 4 Tyr. 111. 

(m) llellier v. Casbard, 1 Lev. 127; 1 
Sid. 266 ; Coghil v. Frcelove^ 3 Mod. 325 ; 


IVUsun V. Wigg, 10 East, 316; Ilowse v. 
Wihster, Yelv. 103; 2 Wms. Exore. 1751 
(7tli ctl.). 

(w) M’oUaston v. llalciciU, 3 M. & Q. 
207 ; Atkins v. Humphreys, 2 C. B. 654 ; 

3 D. & L. 612 ; but ^s^oKcarsley v. Oakliy^ 
2 H. & C. 896. 

(o) Hargrave's ease, 5 Co. R. 31b, cited 

4 B. & Ad. 245. 

ip) 2 Wins. Exors, 1622 (6th ed.). 

\q) Ibid. 
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portion of the rent as shall exceed the profits, he is chargeable C«.VIL s. lo. 

merely in the capacity of executor, or, in other words, as far only as 

he has assets, provided he pleads the whole matter specially and miniatratora), 

accurately (r). The profits of the land are to bo applied by tho exo- 

cutor, in the first place, to tho discharge of the rent, and if that fund 

prove insufficient, the residue of the rent is payable out of tho general 

assets, and stands on the same footing with other debts by specialty ; 

and this whctlier the rout be rosorved by lease in writing or by parol. 

A lease belonging to an intestate, on wliicli anotlior lias a lion, is 
assets in tho hands of tlio administrator, who has power to redeem it 
as well as to dispose of the legal estate (.s*). »So an ecpiity of redemption 
in a sum of money charged on real estate is a legal asset because tho 
money is recoverable by tho executor virtute officii (/). 

In Frt/ V. Frj/ a lessee was bound to insure. The insuranijo ex- luauranro 
pired on tlio 25th ]\Iarch. Ho died on 27th March, without having 
paid tlio premium. Tlie house was burnt down on tlio 20 lli May, his 
executors (wlio did not prove till the 17th June) not liaving paid tho 
premium. It was lield, that they were not personally liable for not 
having kept up the assurance {u). 

An administrator of a lessor has been held obliged to contribute Tarty-Walls. 
as owner towards tho rebuilding of a party-wall under tho old 
Duildiug Act, thougli not otherwise owner than as administrator, and 
though he had no assets to meet tho expenses (j^). 

The hardship of the common law upon executors has been somewhat How Exo- 
moditiod by tho statute 22 & 23 Viet. c. 35, which enables an exo- ridofrcrLnal 
cutor, harimj snffidcnt (meta and taking advantage of the act, to rid Liability, 
himself completely of his personal liability under any lease or agree- ^^ 3 * 
ment for a lease. By section 27 of this act, “ where an executor or 
administrator, liable as such to tho rents, covenants or agreements 
contained in any lease or agreement for a lease, granted or assigned 
to the testator or intestate, whoso estate is being administered, shall 
have satisfied all such liabilities under the said lease or agreement for 
a lease as may have accrued duo and been claimed up to tho time of 
the assignment hereafter mentioned, and shall liavo sot apart a 
sufficient fund to answer any future claim that may bo made in 
respect of any fixed and ascertained sum covenanted or agreed by tlio 
lessee to be laid out on the property demised, or agreed to be demised, 
although the period for laying out tlio same may not have arrived, and 
shall have assigned the lease, or agreement for a lease, to a purchaser 

(r) Meklet/ v. PH’, 1 Salk. 317 ; W v. S/iarp, 2 Staik. R. 507. 

linffhurat V, Speaymany I Salk. 297 ; Jtubery (t) CW- v. (Jrcysou^ 3 Drew. 547; 25 
V. Shvenst 4 B. & Ad. 241 ; Ilornidije v. L. J., Oh. 706. 

JFilaon, 11 A. & E. 645; Hop^vood v. (m) iVy v. i'Vy, 27 Beav. 146 ; 28L. J., 

Whaley, 6 C. B. 744 ; 6 D. & L. 348 ; Ch. 693. 

Collina v. Crouch, 13 Q. B. 542 ; Bulleu & W Thackor v. Wilson, 3 A. & E. 142. 

L. PI. 683, 584 (3rd ed.). 
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Oh.VIT. s. 10. thereof, ho shall ho at liberty to distribute the residuary personal estate 
deceased to and amongst the parties entitled thereto respectively, 
minigtra ton), without appropriating any part, or any further part (as the case may 
be), of the personal estate of the deceased to meet any future liability 
under the said lease, or agreement for a lease ; and the executor or 
administrator so distributing the residuary estate shall not, after 
having signed the said lease or agreement for a lease, and having, 
where necessary, set apart sueli sufficient fund as aforesaid, be per- 
sonally liable in respect of any subsequent claim under the said lease 
or agreement for a lease.” The section goes on to provide, that 
Right of ^ ^ ‘‘nothing heroin contained sliall prejudice the right of the lessor, or 
low Assotfl. tlioso claiming under liim, to follow (lie assets of the deceased into the 
liands of the person or persons to or amongst whom the said assets 
may liave been distributed.” Leases made before tlie act are i^dthin 
this section (i:), and so are leases assigned to the testator or intes- 
tate^ but a lease assigned to a residuary legatee is not (c). It is 
not eh'ar whether an executor should set tipart a fund to meet a 
contingent liability under a lease, Mhich ho knoivs of, but as to which 
no notice has been given liim, or claim made ; perhaps ho may do so 
for his own indemnity, but the landlord has no right to bring an 
acition to compel him to do so (/>). 

By soot. 28, the executor has the like power of getting rid of per- 
sonal liability under (conveyances on chief mit or rent-charges, and 
agreements for such conveyances. 

By sect. 29, executors or administrators may advertise for oreditoi’S 
and others to send in their claims against the estate of the testator 
or intestate, and at the expiration of the time named in the advertise- 
niouts for sending in such claims, are at liberty to distribute) the assets 
of the testator or intestate amongst the parties entitled thereto. 

By sect. 30, executors or administrators may, by petition or 
summons, obtain the opinion of a judge of the Chancery division “ on 
any question respecting the management or administration of the 
tnist property or the assets of any testator or intestate,” and may act 
on such opinion with perfect safety, except in case of fraud or wilful 
concealment, (iuestions of construction affecting capital of consider- 
able amount will not bo decided upon a petition under this section (c). 
Executors bringing facts plainly before the court and distributing the 
assets under its direction are absolutely protected against any future 
claim ; and the only remedy of a creditor on covenant or otherwise is 
against the legatees (rf). A lessor is not entitled, in respect of 

(;) Dofhmt V. Sanmell^ 1 Drew. & Sm. (<?) In re Burnett^ 10 Jur., N. S. 1098, 
.')76 ; 30 L. J., Ch. 799 ; Sniith v. Smithy Wood, V.-C.*, In re Evans, 30 Bear. 232. 

. 1 Drew. & Sm. 384. (cf) Bennett v. Lytton, in re Sanford, 2 

(a) In re Green, 2 De Oox, F. & J. 121. JohnB. & H. 155 ; Smithy. Smith, 1 Drew. 

(h) King v. TTaleotf, 9 Hero, 692. & Sm. 384. 
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a breach of coveoant in a lease, to follow the assets of a deeoasod (^n.viT b.io. 
lessee, which had been placed in settlement upon the marriage of the 
lessee’s daughter, there being no imputation as to the honesty with viiuhtraton). 
which the assets have been dealt with (e). 

Where leaseholds are sold under an order of tlio court in an 
administration action, and the purchase-money is paid into court, the 
order is a sufficient indemnity to the executors (/). 

Actions for use and occupation by and ogainst executors and and 
administrators will be treated of hereafter (//). Where tliero was a 
lease by deed, and on the death of the lessee her son applied to tho 
lessor to become tenant on tlio same terms as the lessee, and was 
accepted ; it was held, in an action for use and occupation against 
the son, to whom, jointly wnth another, letters of administration had 
been granted to the estate of his mother after tho commencement of 
the action, that it was a question for the jury whclhcr tho defendant 
oceiqued as assignee of the lease or upon a fresh taking (/f). 

Formerly an executor or administrator could not bo charged in any AVroiigs to 
case for any personal wrong done by tho dccoaBcd, and therefore no 
action could be brought against him for any such cause; as for Testator or 
cutting down trees, or for suffering his cattle to cat up tho plaintiff’s '' 
grass; but by 3 & 4 Will. 4, c. 4, s. 2, such actions may be brought 
against executors within six months after administration eonimonccd 
in respect of wrongs committed by tho deceased within six months 
before his death. 


{e) Hilkcsy. Broadmead^ 2 Giff. 113; 29 Garratt v. Lnncr/icldj 2 Jur., N. S. 177; 
L. J., Ch. 310 ; 30 Id, 2CH. Bmvei' v. Vorork, 23 Doav. 310. 

(/) Walkr V. Barrett^ 21 Doav. -113; {ff) Chap. XIV. 

27 L. J., Ch. 211 ; Williams v. Headland^ (h) JJrury Lane Theatre v. Chapman ^ 1 

34 L. J., Cli. 20. It was otherwifle before C. & K. 14. 
tho passin^f of 22 & 23 Viet. c. 35. See 
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Sect. 1. — The Modes of Termination. 

In what ways A LEASE foi years may be determined in various ways, viz.: — 1. By 
effluxion of time, on the expiration of the term granted. 2. By the 
mined, happening of seme event upon which the term is limited conditionally. 

3. By a surrender. 4. By merger. 5. By forfeiture and re-entry 
or ejectment pursuant to some proviso or condition in tho lease, for 
breach of covenant, &c. C. By a notice to quit, whero the tenancy is 
from year to year, or for other like period (greater or less) determin- 
able by notice. 7. By a notice to determine the term at tho end of 
the first seven or fourteen years thereof, or at some other specified 
period, pursuant to a power in the lease. 8. By a disclaimer of the 
reversioner’s title, where the tenancy is only from year to year, or 

other loss period, and not for a term of years. 9. By death of tho 

party on whoso life tho lease depends, as in tho case of a lease for 
lives. 

By Effluxion When the term of years granted by a lease expires by effluxion of 

of Time. lessee or his assigns ought tWeupon to quit possession (ti). 


(r/) For the consequences of “Holding Over,” see Chap. XIV., post. 



Sect. 2. — ^When Term is limited cx)nditionally. 
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Sect. 2. — W}ien the Tern is limited conditionally. 

SometimeB the tenn itself is limited conditionalljr, ex. gr. for forty 
years if the lessee, or some other person or persons therein named 
shall so long Uve. In such case the term will determine at the end 
of the forty years, or on the death of the person or persons named, 
which shall first happen (S). Where a certain term of years is 
granted provided the lessee shall so long continue to occupy the 
premises personally, it will cease whenever he parts with the posses- 
sion, even by compulsion of law, as by liis becoming bankrupt (c). 
It was held in an old case that a lease for twenty-ono yeai*s, if the 
lessee continue so long in the service of the lessor, was not determined 
by the death of the lessor {d ) ; and in another old case, that if a lease 
of a house was made to a widow for forty years, sub conditione quod si 
tamdiu rixerit sola et inhahitnverit^ the term passed to her executor upon 
her death unmarried within tlie term (<») : but these rulings seem 
hardly to be correct, the first bccajasc the contract of service terminates 
with the death of the master, and tho second because the meaning of 
the parties appears to have been tliat tho lease should be for tho life 
of tho widow. 

Where the testator appointed the defendant to bo liis agent, “ to 
live rent free in my house as long as ho continued agent, that is, as 
long as he does the business honestly and to the satisfaction of tho 
trustees,’’ it was held that tho direction of the testator was only a 
recommendation to the trustees to continue tho defendant as agent, 
and that they might eject him from tho house, unless the defendant 
could prove the dismissal to bo malicious (/). 

Upon the breach of any condition tho lessor or liis assigns may 
re-enter -or maintain an ejectment, without any express proviso for 
re-entry (//). A proviso in a lease with no penalty annexed is a con- 
dition ; but if a penalty is annexed it is a covenant (//). 


Sect. 3. — Surrender. 

(a) Surrender by express Terms. 

A surrender is tho yielding up an estate for life or years to him 
who has the immediate estate in reversion or remainder, wherein tho 
estate for life or years may merge, by mutual agreement (/). Tho 


(ft) Cole Ejeo. 402; Hughes and Crow- 
there ease^ 13 Co. R. 66 ; BntdnelVs easc^ 
6 Co. R. 9. 

(c) Doe d. Lockwood v. Clarke^ 8 East, 
185. 

(d) Wrenford y. Gyles, Cro. Eliz. 613; 
Noy, 70. 

(<t) Hardy v. Seyer, Cio. Eliz. 414. 

(/) JBelaney v. Kelly, 24 L. T. 738. 

L.T. 


(y) Harrington v. /riw, Cro. Eliz. 180, 
cited 8 li. & C. 316; Earl of 2*emhrokc v. 
Sir H. Berkeley y Cro. Eliz. 384, 660 ; 
Knight v. Monj, Id. 60 ; see post, Soot. 5, 
“ Forfeiture.” 

(A) Simpson v. Tutcrell, Cro. Eliz. 212. 
(d 1 Inst. 337 (b) ; Smith L. & T. 303 
(2nd ed.). 
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CuAP. VIII. — Detkemination op Tenancy. 


CH.VIII. B.3. 
Surrender {by 
express Tertrs), 


Every Sur- 
render must 
be in Writing, 
and a Sur- 
render of more 
than 3 Years’ 
Term must bo 
by Deed. 

Stat. Frauds, 
s. 3. 


8 & 9 Viet, 
c. 106. 


No Surrender 
by more Can- 
cellation. 

iZotf V. Arch^ 

bishop oj York. 


Conditional 

surrender. 


party making the surrender is called the surrenderor, and the party 
to whom it is made the surrenderee. It differs from a release in this 
respect, that the release operates by the greater estate descending 
upon the less ; whereas a surrender is the falling of a less estate into 
a greater (/r). The proper operative words of a surrender are ‘‘ sur- 
render and yield up ” (/). If a lessee reserve to himself any interest 
in or part of the estate, it is no surrender {m) ; nor does a surrender, 
it seems, operate as such unless accepted by the reversioner («). 

Every surrender, by the act of the parties, must be in writing, 
and every suiTendor of a term of more than three years must be by 
deed. This is the eifect of the third section of the Statute of Frauds, 
and of the third section of 8 & 9 Viet. c. 109, the later enactment 
providing that if a deed be necessary for the creation of the term, a 
deed is requisite to its surrender (o). 

By the Statute of Frauds (29 Car. 2, c. 3), s. 3, “ no leases, estates 
or interests, cither of freehold or of term of years, or any uncertain 
interest not being copyhold or customary interest, of, in, to or out of 
any messuages, manors, lands, tenements or hereditaments, shall bo 
assigned, granted or surrendered, unless it bo by deed or note in 
writing, signed by the party so assigning, granting or surrendering 
the same, or their agents thereunto lawfully authorized by writing, 
or by act and operation of law.” By 8 & 9 Viet. c. 106, s. 3, ‘va sur- 
render in uTiting of an interest in any tenements or hereditaments, 
not being a copyhold interest, and not being an interest which might 
by law have been created without writing (p), made after the 1st day 
of October, 1845, shall be void at law unless made hy deed'^ * 

It has been held tliat a lease cannot be surrendered by mere cancel- 
lation [q) ; and it has been held also, where a lease appeared to have 
had the namfts of the parties tom off, that there was neither a sur- 
render by operation of law, nor prima facie evidence of a surrender 
by deed or note in writing (r). 

A lessee may surrender upon condition, and if the condition bo 
broken, ihe particular estate is revested («) ; therefore, if a lessee for 
year's surrender his whole term to the original lessor upon condition, 
he may, upon non-performance of the condition, re- enter and revive 
the term {f). 


(k) Smith V. Ifapkback, 1 T. K. 441; 
iniliams V. Sawyer, 3 B. & B. 70. 

(/) Smith L. & T. 304 (2nd ed.). See 
Forms of Surrenders, post, Appendix B, 
Sects. 30, 31, 32, 33. 

(«i) Com. Dig. tit. Surrcfider (H.) ; Bao. 
Abr. tit. Leases (S. 3) ; Co. Lit. 337. 

(n) Coles V. Bvanson^ 19 C. B., N. S. 
382. 

See MeOarth t. Shannon, 17 Ir. B., 
C. L. 128. 

{p) Le. ‘‘by sect. 1 of the Statute of 
Frauds, a lease not exceeding three years 


from the making thereof, ‘whereu]^n the 
rent reservod unto the landlord shall 
amount unto two-thirds parts at least of 
the fuU improved value.” 

(q) Roe V. Archbishop of York, 6 East, 86 ; 
Ld. Ward v. Lumley, 6 H. & N. 87, 656 ; 
29 L. J., Ex. 322. 

(r) Roe d. Courtail v. Thomas, 9 B. & C. 
288. 

(«) Co. Lit. 218 b. , 

(0 Lloyd T. Langford, 2 Mod. 176; 
Bao. Abr. tit. Leans (S. 3). 
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Sect. 3. — Surrender (by e.ypues8 Terms). 


The lessee cannot before entry merge tlie term by a siuTender, Ch.VIII. b. 3. 
because till entry there is no term and no reversion •wherein the Sumn^{iu 

• / 1 1 •!» 1 1 1-1 cxpreiiTermt), 

possession may be merged; but if the lessee enter and assign, the - 

assignee may before entry Burrendor his term to the lessor (»). But ^Sun^nde™^ 
it is not necessary that the surrenderor of a lease, to begin at a future ^ 
day, should bo in possession in order to make a surrender before the 
period of commencement : thus, if a lease be to commence at 
Michaelmas next, and the lessee take n new lease under seal before 
Michaelmas, it is a surrender in law of the first lease (r). As to 
surrender of leasers in futuro or future intcrcsls, there is this distinc- 
tion to bo observed, that a lessee for years of a lerin to begin at ii 
day to come cannot sun’cnder it by an actual siin’cnder before llio 
day of the term begin, but ho may by a siuTender in law (//). Wlicn- 
ever a deed purporting to be a surrender cannot operate as such, it 
will probably take effect as an assignment or as a r(‘lease of tlic right 
to the term, itt res magis valeat qunm percat. 

In order to make a good suiTonder of lands l)y deed, and to make Requisites of 
tliem pass by such a surrender, these tilings are requisite: — 1. That render. 
the suiTendcror bo a [lerson able to surrender, and that he have an 
estate in possession of the thing surnaidored at the time of tlie sur- 
render made. 2, That the surrender be to him who has the next 
immediate estate in remainder or reversion, and that there be no 
interv^eniiig estate coming between. 3. That there he a privity of 
estate between the surrenderor and surrenderee. 4. That the sm*- 


rendcree have a higher and greater estate in the thing suiTendcred 
than the sun’enderor hath, so that the estate of the siuTenderor may 
1)0 drowned therein. That he havo the estate in his own riglit, 
and not in the right of another, fi. That ho be sole seised of this 
estate in remainder or reversion, and not in joint- tenancy 
7. That apt, or at events sutfieient, operative words be used {a). 

Those commonly employed aro “ surrender, gi'ant and jucld up,’’ or 
“assign and surrender.” But no particular words are essential (i). 

Where a deed is not required by 8 & 9 Viet. o. lOG, s. 3 (c), any 
instrument in writing, duly signed, and expressing an immediate 
purpose of giving up the estate on the part of the tenant, if accepted 
by the landlord, will be sufficient (r/). But such acccjitancc would 
seem to be necessary (c). 

A written instrument in this form : — “ We do hereby renounce and Particular 

iuBtancea of 


Boo. Abr. tit. Leases (S. 2). 
ii;) Shep. Touch. 302. 

(y) Id. 304 ; Ive v. SamSy Cro. Eliz. 521; 
Sutehins y. Martiny Cro. Eliz. 605. 

(s) Shep. Touch. 303; 2 Blac. Com. 
336 ; hut see contra, Shop. Touch. 308. 
(flj Post, note (rf). 

(b) See usual Forms of Surrenders, post, 


Appendix B., Sects. 30 — 33. 

(<?) Auie, 274. 

(d) Farmer v. RogerSy 2 Wils. 26; Smith 
V. MapUhacky 1 T. R. 441; Weddall v. 
Capesy 1 M. & W. 60 ; Harrison v. Blacks 
burny 17 C. B., N. S. 679, 680. 

(e) Per Byles, J., in Coltes y. Evanson^ 
19 C, B., N. S. 382. 


Surrenders. 


T 2 
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Chap. VIIL— Dbtermination of Tbkancy. 


CH.vm. b.3. 
Surrender {by 
express Terms), 


SuxTonder by 
Aocoptanco of 
a new Lease. 


What is a 
Bufficiout new 
Lease. 


disclaim, aud also surrondGr and yield up all riglit, &c.,” a tenancy 
from year to year being in existence, has been held a surrender and 
not a disclaimer (/). A written request by the tenant to his landlord 
to re-let the premises to some other person may, ichcn acted oiiy amount 
to a surrender by act and operation of law (flf). A 'written notice 
given by the tenant of liis intention to quit at a time when he 
believed his tenancy to expire, but which is aftei^wards discovered 
not to be the time, does not operate as a surrender (A). 


(b) Surrender hy Act and Operation of Law. 

SiuTonders by “act and operation of law,” or implied surrenders, 
are excepted in the Statute of Frauds (/), and are not affected by the 
8 & 9 Viet. c. 100, s. 3, which only applies to surrenders made in 
wi’iting (A). Of this sort are surrenders created by the acceptance of 
a new lease from the reversioner either to begin presently, or at any 
time during the continuance of the first lease ; for the acceptance of 
a valid new lease implies a surrender of tho existing lease (/), and 
operates as a surrender thereof by act and operation of law (;/»), but 
not if tho second lease be void or voidable (w), or if there be a mere 
agreement for a future lease, and not an actual demise (o). Tho 
reason why such acceptance of a now lease operates as a surrender of 
tho first is, because the lessee, by accepting the new lease, has been 
party to an act, the validity of wliich he is afterwards estopped from 
disputing, and which would not be valid if the first lease continued 
to exist, for he would be estopped from saying that the lessor had not 
power to make the new lease ; and as the lessor could not grant the 
new lease until tho first lease was suri'endered, the acceptance of tlie 
new lease is of itself a surrender of the first (/?). 

If a lessee for twenty years take a lease for ten years to begin at 
Michaelmas next, there is no doubt but that the term of twenty years 
is surrendered or determined immediately ; for by tho lessee’s accept- 
ance of the new lease, he admits that the lessor is in a situation to 
demise to him, notwithstanding the existence of the other lease ; and, 
indeed, by such acceptance the lessor has power to make a new lease 
during the former {q). But where a lessee for twenty-one years took 


^ {f) Doc d. Wyatt v. Stagy y 5 Bing. N., C. 
564. 

(g) Nichlls v. Atherstone, 10 Q. B. 944. 

(h) Lyon y. Jieedy 13 M. & W. 286 ; Doe 
d. Murrell v. Milwardy 3 M. & W. 328 ; 
Bessell y. Landsbergy 7 Q. B. 638. 

(t) Ante, 274; Shop. Touch. 300; Com. 
Dig. tit. Surrender (L. 1) ; Perk. c. 9. 
Ante, 274. 

(/) Davison d. Bromley y. StanUyy 4 
Burr. 2210 ; Com. Dig. tit. Surrender (I.). 

(m) Roll. Abr. tit. Surrender; Crowley 
y. Vittyy 7 Exch. 319 ; 21 L. J., Ex. 136; 


Furnivall v. QrovCy 8 C. B.,N. S. 490 ; 30 
L. J., C. P. 3. 
in) Post, 278. 

(o) John y. Jenkins, 1 Cr. & M. 227; 
Foquet y. Moor, 7 Exch. 870 ; Cannon y. 
Hartley, 9 C. B. 634, 648; Badeley y. 
Vigetm, 4 E. & B. 71 ; 23 L. J., Q. B. 
377. 

(p) Lym y. Heed, 13 M. & W. 285; 
Bessell y. Landsberg, 7 Q. B. 638. 

(7) Ive y. Sam, Cro. Eliz. 621; Hutchins 
y. Martin, Id. 604; Bao. Abr. Leases 
(S. 2) ; 2 Smith L. C. 713 (6th ed.). 
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Sect. 3. — Surrender (by Operation of IjA^v). 

a lease of the same lands for forty years, to begin immediately after Cn.VIlI. 8.3. 
the death of J. S., it was held that this was not any present surrender 
of the first term, because J. S. might wholly outlive that term, and lau). 
then there would be no union to work a surrender: and it was con- 
sidered that in the meantime, the chances being equal, whether ho 
would survive it or not, the first term should not be hurt till that con- 
tingency happened; but that if J. S. died within the first term, then 
what remained of it was surrendered and gone by the taking place of 
the second (r). Where the lessee for years of a house accepts a grant 
of the custody of the same house, it is a surrender ; for the custody of 
a thing which was let before, is another interest in tlio same tiling 
leased, and cannot stand with the first lease (a ) : and if the first lease 
be of the land itself, and the second lease of the vesture of the same 
land, it is a surrender of the first lease : so it is if a lessee accept 
a grant of common, or rent out of the same land, to commence at a 
certain day TOthin the term (/). If the king (or queen regnant) make 
a demise for years, the acceptance of a new lease is no surrender of 
the first lease («) : so if a lessee accept a grant of a thing consistent 
with the loose of the land, it is no surrender; as if the lessee of a 
manor accept the grant of a bailiwick, or the stewardship of the same 
manor ; or if he accept the ofilce of park-keeper of the same park for 
his life, it is no surrender, for the subsequent gg’ant is merely col- 
lateral, and not of the thing itself (u?) ; but where a lessee for years of 
an advowson w'as presented to the advowson by the lessor it was ad- 
judged to be a surrender of his term ( //). 

A recital in a second lease, that it was granted in consideration wimt docs 
(amongst other things) of the surrender of a prior lease of the same ^ 

premises, is not a surrender by deed or note in writing of such prior 
lease, as it does not purport to bo of itself a surrender or yielding up 
of the interest (s). A mere agreement for a now lease is not sulRciont 
to create an implied surrender of the previous one {a ) ; so an agree- 
ment between the lessor and a stranger, that the lessee shall have a 
new lease, is no surrender (A) : and if a lessee accept a new lease in 
trust for another it is no surrender (c). But it seems that if a lessee 
re-demise to the lessor, for his whole term, reserving 'a rent, that 
amounts to a surrender (rf). A notice to quit at a future day cannot 
operate as a surrender {e)y but a \vrittcn request by the tenant to 

(r) Bao. Abr. tit. lenses (S. 3). (r) loe d. Unrl of Berh inj v. Archbp. of 

(*) Oybson v. Searls^ Cro. Jac. 177. York^ C East, 8G; J)oe d. Jiarl of Egremoni 

[t) Com. Dig. tit. Surrender (I. 1); v. CouHenay, 11 Q. B. 702. 

Mellows T. Mapy Cro. Eliz. 874. («) Ante, 276 (o). 

(m) Brook V. Ooringy Cro. Car. 197. \b) I'brris v. Alkn, Cro. Eliz. 173. 

(x) Oie V. Eider y 1 Sid. 76; Gybson v. (<;; Com. Dig. tit. Swrender ^.) (L. 1). 

Cro. Jao. 176, 184 ; Earl of Arun- \d) Lloyd v. Langfordy 2 Mod. 175; 

del 7 . Lord Grapy 2 Dyer, 200 b; Wood- Smith v. Maplebaeky 1 T. K. 411. 
ward V. Astony 1 Ventr. 296. (f) Doe d. Murrell v. Milwardy 3 M. & 

(y) Ctyhson V. Searlsy Cro. Joe. 84, 176. W. 328; Bessell v. Landshergy 7 Q. B. 638. 
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Chap. VIII. — ^Determination of Tenancy. 


CH.VIII. b.3. 
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Operatim of 
Lau). 

Effect of an 
invalid new 
Lease. 


Effect of a 
new Lease of 
Part onlj. 


his landlord to relet tho preraises to some other person may, when 
acted on, amount to a surrender by act and operation of law (/). 

No implkd surrender by the grant of a new lease will take effect, 
if tho new lease be absolutely void ( g ) : and if the new lease do not 
pass an interest according to the contract and intention of the parties, 
an acceptance of it is not an implied surrender of the old lease (A). 
The acceptance of a voidable lease which is afterwards made void 
contrary to tho intention of tho parties, but which has operated to 
pass some part of the term contracted for, is not a surrender of a 
valid former lease inconsistent therewith : therefore whore a tenant 
for life, with a power of leasing, made a lease of port of some land, 
which was not a good execution of the power, in consideration of the 
surrender of two prior leases of the whole of tho land, and in order to 
effectuate an agreement entered into between the lessee and another 
person for the sale of tho remaining part of the land, which the lease 
recited that it was intended to lease to the vendee by indenture of 
even date, and which was done ; it was held, after the death of the 
tenant for life, that this new lease as to the premises thereby demised 
did not operate as a surrender of the two prior leases So where 
a tenant for life, witli power of leasing, granted a lease in ‘‘ considera- 
tion of the surrender up ” of a former lease, ‘‘ which surrender is 
hereby made and accepted,’’ it was held, that the new lease not being 
a good execution of the power, and therefore voidable by the remain- 
derman, did not operate as a surrender of the prior lease (A). Whore 
a voidable bishop’s lease, which had been granted in consideration of 
a surrender by deed executed a few days before of a prior lease, was 
avoided by tho successor ; it was held, that the first lease was not 
revived by such avoidance (/). 

If a lessee for yeoi's accept a now lease by indenture of part of the 
lands, it is a surrender for that part only, and not for the whole (;w) ; 
and though a contract for years cannot bo so divided, as to be 
avoided for part of the years and to subsist for the residue, either 
by act of the party or act in law ; yet the land itself may be divided, 
and the tenant may surrender one or two acres, either expressly or 
by act of law, and the lease for the residue will stand good and 


(/) Nichlle V. Aihereione^ 10 Q. B. 
944. 

(^] Zouth d. Ahhoit V. TareoM^ 3 Burr. 
1807; ^V^Uo)\ V. Semlly 4 Burr. 1980; 1 
W. Blao. 617 ; Jioe d. Earl of lierkeUy v. 
Arehhp. of York, 6 East, 86 ; Bavmn d. 
Bromley v. Stanley ^ 4 Burr. 2210; Boedi. 
Earl^ of Egrmout v. Courtenay ^ 11 Q. B. 
702 ; Sini& L. & T. 307 (2Dd od.) ; 3 
Brest. Conv. 164, 165. 

(h) Com. Dig. tit. Eetatee (G. 13). 


(0 Boe d. Biddulph v. Booloy 11 Q. B. 
713; Eoe d. Earl of Berkeley v. Arehhp, 
of Yorky 6 East, 86 ; 2 Smith L. G. 713 
(6th ed.); Smith L. & T. 308 (2iid ed.). 

Boe d. Earl of Egremnt v. Courtenay y 
11 Q. B. 702; ovemiling Boe d. Earl of 
Egremont v. Eorieoody 3 Q. B. 627. 

(/} Boe d. Murray v. Bridgesy 1 B. & 
Ad. 847. 

{m) Earl of Carnarvon v. Villeboity 13 
M. & W. 342 ; Morrison v. Chadmeky 7 0. 
B. 266 ; 6 D. & L. 567. 
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Sect. 3.— Surrender (by Operation of L\w). 

untouched (n). If there he two lessees for life, or years, and one of Ch.VIII. s.3. 
them take a new lease for years, it is a surrender of his moiety (o). 

The term surrender by operation of law ’’ is properly applied to 
coses where the owner of a particular estate has been paiiy to some act By 
having some other object than that of a surrender, but which object lyon v. iiecd. 
cannot be effected whilst the particular estate continues, and the validity 
of which act he is by law estopped from disputing (;^). Suoli surren- 
der is the act of the law, and takes place independently of, and even 
in spite of, the intention of the parties (j). It is presumed to have 
preceded the act to which the tenant is party (r). Tlie acts in pais, 
which bind parties by way of estoppel, are acts of notoriety, not less 
formal and solemn than the execution of a deed, as, for instance, livery, 
entry, acceptance of an estate, and tlio like (.y). 

A tenancy from year to year cannot bo determined unless there bo By Consent 
either a legal notice to quit or a surrender (/) : and therefore a tenancy aucoof Pos- 
from year to year, created by parol, is not dcteimined by a parol li- session, 
cenoo from the landlord to the tenant to quit in the middle of a quarter, 
and the tenant’s quitting the promises accordingly («) ; but whore upon 
a tenancy from year to year, determinable at a quarter’s notice, the 
lessor licensed the tenant to quit in the middle of a quarter, and the 
tenant accordingly quitted, and the lessor accepted possession ; it was 
held to be a surrender by operation of law, destroying the right to rent 
for the whole or any part of the current quarter (.r). 

An agreement by landlord and tenant that the term shall bo put an By mutual 
end to, acted upon by the tenant’s quitting the premises, and the land- 
lord by some unequivocal act taking possession, amounts to a surrender roppUtveii. 
by operation of law (y). Where, therefore, a tenant left the key at 
the counting-house of the landlord, and the latter, though ho at first 
refused to accept it, afterwards put up a board to let the promises, and 
used the key to show them, and painted out the tenant’s name from 
the front, this was hold sufficient evidence of a surrender by operation 
of law (s). In Meece v. Bird, the tenant of a house, throe cottages, 
and a stable and yard, let at an entire rent for a term, before the ex- 
piration of it, assigned all tlio premises, the house and cottages being 
in the possession of subtenants; the landlord accepted a sum of money 
as rent up to the day of the assignment, which was in the middle of a 

(w) Bac. Abr. tit. Leases (S. 3). Sco (w) Mollett v. Braym, 2 Oamp. 103; 

Jones V. Bridgman, 39 L. T. 500. Thompson y. WUsm, 2 Stark. It. 375). 

(o) Shep. Touch. 302. M Grimtnan v. Leggey H B. & C. 321 ; 

(^) Lyon V. Jteed, 13 M. & W. 285; Brown x- Burtinshaw, 7 D. & R. 003; 

Bessell v. Landsberg, 7 Q. D. 638; Com. I'tmiirall v. Grove, 8 C. B., N. S. 490; 30 

Dig. tit. Surrender (I.). L. J.| C. P. 3 ; Buc. Abr. tit. Leases 

iq) Lyon ▼. Bced, 13 M. & W. 285. (S. 2). 

(r) 9 0. B. 634, note. (y) Them v. TopplewcU, 12 C. B., N. S. 

W Id.; Nichells v. Atherstone, 10 Q. B. 331 ; 31 L. J., C. P. 235. 

944. ( 2 ) Id. 

(0 Boe d. Read v. Ridout, 5 Taunt. 519. 



280 


Chap. VIII.— Determination of Tenancy. 


Cn.Vni.B.3. 
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Operation of 
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Key. 


Letting to 
another 
Person, &c. 


quarter; the assignee took possession of the stable and yard only; the 
occupiers of the cottages having left them after the assignment, and 
before the expiration of the term, the landlord relet them ; the tenant 
paid no rent after the assignment, but the landlord received rent from 
the subtenants, and before the expiration of the term he advertised 
the whole of the promises to be let or sold ; it was held that this was 
a surrender by operation of law of all the premises (a). But where a 
tenant from year to year by a Lady-day holding, orally agreed with 
his landlord’s agent to quit at the ensuing Lady-day,which was within 
half a year ; and the premises wore rolot by auction, at which the 
tenant attended and bid, but the new tenant was not let into posses- 
sion ; it was licl J tliat the tenancy was not determined, there not having 
been a surrender by operation of law {b). 

If the landlord of a house in the middle of a quarter accept the key 
from his tenant under a parol agreement that upon his then giving up 
the possession the rent shall cease, and he never afterwards occupy the 
premises, ho cannot recover in an action for the use and occupation of 
the house for the time subsequent to his accepting the key (r). But 
where A. was tenant to B. of rooms for a term of years, and upon the 
bankruptcy of B., A. sent the key of the rooms to the oiRce of the 
official assignee, whore it was loft with a clerk, who was told that it 
was the key of the rooms which A. had occupied; and A. immediately 
quitted possession, but no further communication took place: this was 
held not to amount to a surrender by act and operation of ' law (rf). 
*\VTiere two persons demised a house by lease in writing, one of whom, 
after signing the lease, never further interfered, and the other, before 
the first quarter’s rent became duo, accepted the key from the tenant’s 
wife ; it was held, that there was a sufficient surrender by the tenant 
which bound both the lessors, the wife of the tenant acting as his agent, 
and tlio lessor, who accepted the key, as the agent of the other {r). 

But the mere fact that the landlord has received the key, and at- 
tempted unsuccessfully to relet the premises, does not estop him from 
alleging that the tenancy still subsists ; and if, afterwards, before the 
expiration of the terra, the landlord relet, the surrender by operation 
of law takes effect from such reletting, and does not relate bock to the 
receipt of the key. So it was held by the Court of Appeal in Oastlcr 
V. Henderson (/). 

Where a lessee quitted in the middle of his term apartments 
which he had taken for a year, and the lessor let them to another 


(//) Jleeve v. Lirdf 1 C., M. & H. 31. VurnhaU v. Grove^ 8 C. B., N, S. 406 ; 30 

[b) Doe d. JIndlestone v. Johnstone^ 1 L. J., C. P. 3. 

M'Clel. & Y. 141; JohmtoM v. Hndlestonc^ [d) Cannan v. Hartley^ 9 0. B. 634. 

4 B. & C. 922 ; Doe d. Murrell v. Milwardy [e) Dodd v. AekloMy 6 M. & G. 072. 

3 M. & W. 328. (/) L. R., 2 Q. B. D. 676 ; 46 L. J., 

(c) Whitehead v. Clifordy 6 Taunt. 618 ; Q. B. 607 ; 37 L. T. 22. 
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person, so that the lessee could not have come hack if he hod chosen ; Ch.VIII. b.3. 
it was held that, by so doing, the lessor dispensed with the ftocessity (by 

of a written surrender ( g). Where the owner of a ferry demised it 
for a year, hut after a few weeks the lessee finding it unprofitable, 
agreed instead to become servant to the owner, and received daily 
wages for attending to tho ferry for him, it was held to be a surrender 
by act and operation of law (//). Whore a tenant from year to year 
agreed to buy tho freehold of the land, it was held, that tho agree- 
ment, not being absolute, but conditional on a good title being found, 
did not operate as a surrender of the tenancy by operation of law (»). 


The effect of a surrender by operation of law has been extended to Aoceptanoo of 
cases in which a third person has," with the consent of both landlord nantin 
and tenant, taken possession of the demised premises and been treated TAomi v. 
by the landlord os his tenant (j). 


A tenancy from year to year cannot bo surrendered by the mere 
agreement of the landlord to accept a third person in the place of liis 
tenant, unless such agreement be in Avriting, or tho third person 
actually take possession (A) : but an oral agreement between a land- 
lord and tenant from year to year, that another tenant shall be sub- 
stituted in his place, who is accordingly substituted, and thereupon 
takes possession, is a sufficient surrender to determine tho former 
tenancy (1). Where a landlord grants a now lease to a stranger with 
the assent of the tenant under an existing lease, and the latter gives 
up his own possession, that is a surrender by operation of law (m), and 
there is a similar surrender if where A. being tenant from year to 
year sublet to B., and tho original landlord, with the assent of A., 
accept B. as his tenant (n). Where two persons being tenants from 
year to year of two closes under different lessors agreed verbally to 
exchange them, which they did, and then tho arrangement was 
mentioned to a person who was stowai'd of both tho lessors, and who 
expressed his assent to it, it was held that this was evidence of new 
demises, and of a surrender by operation of law of tho previous in- 


(g) 1F<UU V. Ateheson, 3 Bing. 4G2. 

Ik) i*cterY. Kendaly 6 B. &C. 703. 

(i) Doe d. Gray v. Utanion^ 1 ,M. & W. 
696; Tarte y. Darby y 15 M. & W. 601. 

(y) Thomas v. Cooky 2 B. & Ad. 119. 
See Smith L. & T. 308, where this and 
similar cases are ably discussed, and it 
is remarked that the whole doctrine is 
an encroachment on tho Statute of Frauds. 

(k) Taylor v. Chapmany Peake Ad. Cas. 
19. 

(/) Stono V. Whitingy 2 Stark. 235; 
\ Nickells v. AtherstotWy 10 Q. B. 941; 


Walker y. Richard-oHy 2 M. & W. 882; 
Lawrence y. Faux, 2 F. & F. 436 ; jrobson 
V. Cowley, 26 L. J., Ex. 209. 

(»i) Davison v. Gcnty 1 H. & N. 744; 
26 L. J., Ex. 122; Lawrence v. Faux, 2 
F. & F. 435. * 

(») Thomas v. Cook, 2 B. & Ad. 119; 
Johnstone v. Hudlesioncy 4 B. & C. 922 ; 
Smith L. & T. 308 — 310 (2nded.) ; JFilson 
V. Sewelly 4 Burr. 1975; Hall y. Burgess, 
5 B. & C. 332 ; Walls v. Ateheson, 3 Bing. 
4G2; Woodcock v. Kitih, 8 Bing. 170; 
Lawrence y. Faux, 2 F. & F. 435. 
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tercsts of the tenants (o). A tenant from year to year died, his widow 
remained in possession, and continued paying the rent to the land- 
lord, with the knowledge of a person who, above a year after, took 
out administration; the widow still continued in possession for a year, 
paying the rent as before ; it was held, that this did not amount to 
a surrender by operation of law of the tenancy from year to year [p). 
A tenant quitted possession of premises, and, on being applied to for 
rent, stated in a letter to his landlord, that he hoped his landlord 
would bo able to lot them to some other person on better terms ; this 
the landlord did a few days after, and the new tenant entered and 
paid rent: it was hold, that these facts amounted to a surrender, but 
the comt declined to consider the effect of the letter as evidence of a 
surrender by a note in writing within the Statute of Frauds (g'). 
Where W. and 11., who were partners, by agreement, in March, 1827, 
became tenants to the plaintiff, and at Midsummer, 1828, W. retired 
from the partnership, and in January, 1829, ’II. entered into partner- 
ship with S. ; and the plaintiff gave receipts for rent os received from 
H. after W. retired, and os received from H. and S. after S. became 
a partner ; and also gave H. a letter to his attorney, signifying that 
a lease might be made to II. and S., but which was kept by H. and 
not acted upon, and no lease was prepared ; it was held, that W. 
remained liable for the rent accruing at the time of H. and S. (r). 
Where premises had been let to B. for a term determinable by a 
notice to quit, and, pending the term, A., the landlord, agreed to let 
C. stand in B.’s place, and G. offered to pay rent ; it was hold, in an 
action for use and occupation against C., that ho could not set up as 
a defence that B.’s term had not been determined either by a notice 
to quit, or a surronder in Avriting («). Where a sole tenant from year 
to year, before the termination of his tenancy, entered into an agree- 
ment with his landlord for a lease to be granted to him and another 
jointly, and both entered upon and occupied the premises jointly ; it 
was hold, that the first tenancy was determined though the lease was 
never executed pursuant to the agreement (<). 

(e) Operation of Surrender. 

The surrender of a lease will not affect or prejudice a sublease 
previously granted {u), unless indeed the subtenant expressly assents 

(o) Jiecs V. irUliame, 2 C., M. & R. 681 ; (r) Graham v. Wicheh^ 1 Cr. & M. 188; 

Lyon V. Heed, 13 M. & W. 286 ; Smith L. Woodcock v. Nuth^ 8 Bing. 170. 

& T, 310 (2ndcd.). (*) Phipps v. Scnlihorpcy 1 B. & A. 60; 

[p) Doe d. null V. Wood, 14 M. & W. but sco Hyde v. Moakes, 6 0. & T. 42. 

682.- (0 llamcrton v. Steed, 3 B. & C. 478. 

(7) yicJccUs V. Athmtone, 10 Q. B. 944; («) Mellor v. Watkins, L. B., 9 Q. B. 

Smith L. &T. 311 (2nde(l.). 400; Doe d. Deaden v. Pyke, 6 M. & S. 
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Sect. 3.-j-Surrender (By and to whom made). 

to the surrender and in effect attorns to the surrendereo ; to hold of Oh.viII. 8.3. 
him on new terms, or os his agent or servant (^). Where a lessee 

mortgaged tenant’s fixtures, and afterwards surrendered his lease to -1 

the lessor, who granted a fresh lease to a third party ; it was hold, 
that the mortgagee had a right to enter and sever the fixtures, os it 
was not competent to the tenant to defeat his grant by the subsequent 
voluntary act of surrender ( y). Formerly if a lessee for years, who Operation on 
had sublet for a less term, surrendered liis term to the lessor, it ^rv^irSub- 
followed that the reversion on the sublease being gone, the rent and leases, 
the covenants were gone also (s). But the act 4 Creo. 2, c. 28, s. (5, 
enabled a lessee to surrender his lease for the purpose of taking a new 
one without a surrender of a sub-lease, and saved to the lessee all the 
same remedies against the sublessee for rents, covenants and duties, 
and to the original lessor the same remedies for rents and duties re- 
served by the new lease, so far as they exceed not the rents and 
duties reserved in the former one, out of which the sublease was 
derived, as if the original lease were still kept on foot {a). And now 
by 8 & 9 Viet. c. 106, s. 9, if a reversion expectant on a lease is sur- 
rendered, the estate which confers, as against the tenant, tho next 
vested right to tlie tenements, sliall be deemed the reversion for tho 
purpose of preserving tho incidents to and obligations on tho rever- 
sion (i). 

Where a lease containing a personal covenant for the payment of Effect on Kent 
rent is surrendered, the personal covenant is independent of tlie estate 
in the property, and as to rent previously due is not affected by tho 
surrender, but the lessor remains a specialty creditor for tlie rent 
which accrued duo before the surrender (^). llent reserved by tho Accniing 
lease at fixed periods, quarterly or otherwise, wliich is accruing Avhon 
a surrender is made, sinks and is entirely lost {d). 


(d) By and to ichoni Surrender made. 

Those persons who are disabled to grant aro unable to surrender ; Surrenderee 
and such persons as aro disabled to take by a grant are unable to take ° 

Reversioner. 


140; Pleasant d. Uaytm v. BemoUf 14 
East, 232 ; Torriano v. Youngs 6 C. & P. 
8; Piggott v. Stratton^ 1 De G., F. & J. 
33; 29 L. J., Ch. 1, 7. 

ix) Lambert v. 15 Ir. Com. 

L. R. 136. 

{jg) London and Westminster Loan and 
Discount C, Limited v. Drake^ 6 0. B., 
N. S. 798 ; 28 L. J., C. P. 297 ; and see 
Saint Y. Pillei/t L. R., 10 Ex. 137; 41 
L. J., Ex. 33. 

(s) Threr v. Barton^ Moore, 94 ; Webb 
v, Bussell^ 3 T. R. 393 ; Burton v. Barclay^ 


7 Bing. 756. 

(a) Smith L. & T. 317 ; Dtm d. Palk v. 
Marchetti^ 1 B. & Ad. 715. Sco this sec- 
tion at length, post, Chap. IX., Sect. 4. 

(5) Smith L. & T. 316. Seo 286, post. 

(c) Att.~Gen. v. Vox, 3 IT. L. Cas. 240; 
Smith L. & T. 317 (2nd ed.). 

(f/) Grinman y.Legge, 8 B. & C. 321; 
Slack v. Sharp, 8 A. & E. 366 ; Dodd v. 
Acllom, 6 M. & G, 673 ; Doc d. Philip 
T. Benjamin, 9 A. & E. 64f ; Purnivall 
V. Groce, 8 C. B., N. S. 496; 30 L. J., 
C. P. 3. 



284 


Chap. VIII. — Determination op Tenancy. 


CH.vm. S.8. 

Surrender (by 
and to whom 
made). 


Joint Te- 
nants, Execu- 
tors, &c. 


Infants. 


Sequestrators. 


Wliat Estate 
Surrender 
may operate 
on. 


by a surrender (e). Moreover, the surrenderee must bo tho immediate 
reversioner (/) ; if therefore A. let to B. for ton years, who lets to 
C. for five years, C. cannot surrender to A. by reason of the inter- 
mediate interest of B. ; but in such case B. may surrender to A., and 
afterwards C. likewise, because then his lease for five years is become 
immediate to the reversion of A. {(j). If a husband have a lease or 
estate for years in right of his mfo, he alone, or he and his wife 
together, may surrender it ; but if the liushand have an estate for life 
in right of his wife, who is tenant in dower or otherwise, and he 
alone, or he and she together, surrender it, the surrender is good 
only during the life of the husband, unless the deed bo acknowledged 
by tho wife pursuant to the Act for the Abolition of Fines and 
Ilccoverics. 

One Joint tenant eannot sunendev to another Joint tenant, but he may 
grant, release or assign to him. One of two or more executors may 
also surrender an estate or lease for years, which the executors have 
in the right of their testator (//). ‘Where the lessee of promises, under 
a covenant of re-entry if the rent sliould be in arrear twenty-eight 
days, died in bad circumstances, and his brotlior administered de son 
tort, and tlicn after having agreed with tlie landlord to give him pos- 
session and sutler the lease to bo cancelled on his abandoning the 
rent, whicli Avas twenty-eight days in arrear, took out letters of admi- 
nistration ; it was held, that the agreement of tlio brotlier as adminis- 
trator de son tort did not conclude him as rightful administrator, nor 
give a right of possession to tho landlord wlio had entered under tho 
agreement, but Avho liad not made any formal demand of tho rent, 
nor taken a regular surrender of the lease (/). Where a lessee who 
had paid rent sometimes to a trustee and sometimes to a cestui que 
trust, gave up possession on the last day of tho term, but before it 
was ended, to tho person avIio had been trustee, and not to the party 
then having the legal title ; it was held, tliat as tho act w^as equivocal, 
it did not amount to either a surrender or to a forfeiture (k). 

An infant may make a surrender in Iuav by tho acceptance of a neAV 
lease, if such new lease increase his term or decrease his rent ; but a 
surrender by an infant lessee by deed is absolutely void. 

A surrender of a lease cannot be made to sequestrators ; it must 
-bo to the lessor, or to a party legally entitled under him (/). 

A lessee may surrender to him who has tho immediate reversion, 
either in fee or for any less estate [m), 

(e) Shep. Touch. 303. (k) Ackland v. Lutley^ 9 A. & E. S79. 

(/) Edwards v. Wickwar^ L. R., 1 Eq. (/) Cornish v, SeartU, SB. &G.471. 

G8, 403. ^ (m) Bao. Abr. tit. Leaees (S. 1, 2] : 

(g) Bao. Abr. tit. Leases (S. 2). Challoner v. Davis^ 1 Ld. Baym. 402 ; 

(A) Shep. Touch. 303. Hughes y. UtohothaMy Gro. £liz. 302. 

(i) Doe a. Hornby v. Glcnn^ 1 A. & E. 49. 
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• Seci. 4. — Merger. 

A lease for years may be determined by merger; that is, when there 
is a union of the term with the immediate reversion, both being vested 
at the same time in one person in the same right. In such case the 
reversion merges or drowns the term, because they ore inconsistent and 
incompatible (w). Nemo potest em tenons et dominus. A person cannot 
be, at the same time, both landlord and tenant of the same premises. 
It may be laid down as a general rule, that whenever the particular 
estate and that immediately in reversion are both legal or both equit- 
able, and by any act or event subsequent to the creation of the parti- 
cular estate become for the first time vested in one person in tlie same 
right, their separate existence will cease and a merger will take place. 
But where a tenant for ninety-nine years purchases the reversion in 
fee, and takes a conveyance thereof to a trustee for himself, expressly 
to prevent a merger, the term becomes one in gross, and no merger 
takes place (o). A particular estate will merge in a reversion of a 
shorter duration than itself ( j;) ; as if one bo lessee for twenty years, 
and tlie reversion expectant thereon be granted to anotlicr for one year, 
who grants it to the lessee, it will operate as a merger of the twenty 
years’ term, and the term for one year will begin to run [q). Where 
a lessee made a sublease for all Ids term, except a few days, and then 
granted the sublease and the rent thereby reserved to his lessor for the 
term mentioned in the sublease (but not for the few days so excepted), 
it was held, that the chattel interest was not merged in the fee (r). 
Where a lessee of premises for a term of twenty-one years, which 
would expire at Michaelmas, 1809, in December, 1799, took a further 
lease of the same premises for sixty years, to commence from Michael- 
mas, 1809 ; and the lessor died in December, 1800, and devised the 
premises in question to A., tlie lessee, for his life, who by lease and 
release in 1806 conveyed his life estate to B,: — ^it was held that A.’s in- 
terest in the lease of 1799, whicli was to commence in 1809, was not 
merged in his estate for life (s). Sir Edward Coke lays it down os a 
general rule that a person cannot have a term for years in. his own 
right, and a freehold in autre droit, but that his own term shall drown 
in the freehold ; but a man may have a term of years in autre droit, 
and a freehold in his own right (^) ; and it seems to bo agreed, that if a 
man, being possessed of a term of years in right of his wife, purchase 
the inheritance, the term for years, though in right of his wife, is 

(«) Bao. Abr. tit. Lcam ^.) ; 2 Blac. (7) CmiHO, Dig. 96 ; Burton Conv. 287 ; 
Com. 177 ; Salmon v.Swan, Cro. Joo. 619 ; Stephens v. Bridges^ 6 Madd. 66. 

Burton v. Barclay^ 7 Bing. 746. Burton v. Barclay^ 7 Bing. 746. 

(o) Belaney v. Belaney. L. B., 2 Ch. Ap. Boe d. Bawlings v. Walker ^ 6 B. & 0. 

138; 36 L. J., Ch. 266. 111. 

(p) Hughes y. Bobotham^ Cro. Eliz. 302; (0 y. Bussell^ 3 T. B. 401, Lord 

Foph. 30, Kenyon, C. J. 
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merged and extinct, because the purchase was the express act of the 
husband, and therefore amounts in law to a disposition of the term, 
by reason of the merger consequent thereupon : but a bare intermar- 
riage of a woman who is a termor with the reversioner will not merge 
the term, because by the intermarriage the term is cast upon the hus- 
band by act of law, without any concurrence or immediate act done 
by him to obtain the same ; and therefore in such case the law will 
preserve the term in the same plight as it gave it to the husband, till 
he by some express act destroys it or gives it away (?;). Where, how- 
ever, the husband himself is lessee for life, and intermarries with the 
lessor, this merges his own term, because ho thereby draws to himself 
the immediate reversion, in nature of a purchase by his own voluntary 
act, and so undermines his own term ; whereas in the other case, the 
term existing in the woman until the marriage, is not thereby so drawn 
out of her or annexed to the freehold ns to merge therein ; because 
that attraction which is only by act of law consequent upon the mar- 
riage, would, by merging tho term, do wrong to a married woman, 
and so take the term out of her, though tho husband did no express 
act for that puri)ose, which tho law will not allow. If a husband is 
possessed of a term of years, and tho owner of the reversion in fee de- 
vises it to the wife, who has issue, tho husband, who in tho lifetime 
of tlie wife is tenant by the curtesy initiate, holds tho two estates in 
different rights, without having acquired tho freehold by liis own act, 
and consequently there is no merger (i?). 

C. as administrator hold certain land for a term of years, which he 
demised to P. for a shorter term. P. afterwards assigned this land to 
C. for tlie shorter term. In tlie first deed C. was described as adminis- 
trator, but not in the second. It was held that there had been no merger 
in equity (r). 

Fonncrly if a tenant for a term of years leased for a less term, and 
assigned his reversion, and the assignee took a conveyance of the fee, 
by which his former reversionary interest was merged, the covenants 
of the sublease incident to that reversionary interest were thereby ex- 
tinguished (y). But by 8 & 9 Viet. c. 106, s. 9, “ when the reversion 
expectant on a lease, made either before or after the passing of this 
act, of any tenements or hereditaments of any tenure, shall, after the 
1st of October, 1845, bo surrendered or merged, the estate, which shall 
for the time being confer as against the tenant under tho same lease 
the next vested right to the same tenements or hereditaments, shall, to 
the extent and for tho purpose of preserving such incidents to and 


(m) Co. Lit. 338 b; Lady Plait y, Sleapf 
Cro. Jao. 275 ; Sujf. V. & P. 617 (Utii 
ed.). 

a Jones y. PavieSy 6 H. & N. 766; 

. 607 ; 29 L. J., Ex. 374. 


(:r) Chambm v. Kinghafn^ L. B., 10 Gh. 
D. 743 ; 39 L. T. 272, per Fry, J. 

(y) Webb V. RusseU^ 3 T. B. 393 ; Thome 
y. Woclembe^ 3 B. & Ad. 686. 
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obligations on tho samo reversion as, but for the surrender or merger Cu.vill. b.4. 
thereof, would have subsisted, be deemed tho reversion expectant on 
tho same lease.” 

By the Judicature Act, 1873, s. 25, subs. (4), ‘‘there shall not, after Merger after 
the commencement of tliis act (s), be any merger by operation of law ^'^Judicature 
only of any estate, the beneficial interest of which would not bo 
deemed to be merged or extinguished in equity.” 


Sect. 5. — Forfeiture. 

(a) How incurred tjenernHy. 

A lease may be determined by entry or ejectment for a forfeiture By Broach of 
inciuTed either by (1) breach of a condition therein in tho lease ; or ^},crp*Con- 
(2) for a breach of any covenant, in case (and in case only) the lease dition of Re- 
contain a condition or proviso for re-entry for breach of such cove- 
nant {a). Tho same rule applies to tho breach of the terms of an 
agreement for a lease for years, under which a person has entered and 
holds as tenant from year to year (ft). In that case also, if tho agree- 
ment stipulate for a proviso for re-entry, ejectment can be brought at 
once. The lessor, having tho jus disponendi, may annex whatever 
conditions ho pleases to his grant, provided they be not illegal or 
repugnant to the grant itself; and upon the breach of any of these 
conditions may avoid the lease (r), although tho damage he may 
have suffered by the breach of tho covenant or condition bo merely 
nominal (rf). 

Besides incurring a forfeiture by tho breach of express conditions, ^hat Acts 
which will bo hereafter considered, a lessee may incur a forfeiture for 
broach of implied conditions, eitlier by matter of record, or by act in curred! ^ 
pais : 1, by matter of record, where he sues out a -writ, or resorts to a 
remedy which claims or supposes a right to tho freehold, or whore, 
in an action by his lessor grounded upon tho lease, ho resists the 
demand under the grant of a higher interest in the land ; or where lie 
acknowledges in court the fee to be in a stranger ; for having thus 
solemnly protested against the right of his lessor, ho is estopped by 
the record from claiming an interest under him (^), but anything of 
this sort can seldom, if ever, now happen, real actions having been 

( 2 ) I.O., Ist of November, 1876. (c) Mulcnrry v. Eyres^ Cro. Car. 511; 

\a) Lit. 6. 326 ; J)oe d. WxUon v. Vh\U Doe d. Hunter v. Oallirra, 2 T. R. 133, 
lipSf 2 Bing. 13 ; Hoe d. Rudd v, Golding, 137 ; Hoe d. Griffith v. Pritchard, 6 B. & 

6 Moo. 231 ; Hoe d. Raine v. KneUer, 4 0. Ad. 766 • Stamjicld v. Mayor, ^e, of Porta~ 

& P. 3 ; d. Harke v. Rowditch, 8 Q. B. mouth, 4 C. B., N. S. 120 ; 27 L. J., 0. P. 

973 ; Cole Ejeo. 403. 124 ; Raylie v. Le Grot, 4 C. B., N. S. 637, 

(6) Hoe d. Thomeon v. Amoy, 12 A. & 639 ; 6 Id. 652. 

£. 476; Thotnae Y. Packer, IH. &N. 069; Ab to ** relief against forfeiture 

Sayne y. Cummingt, 16 0. B., N. S. 421 ; see post. Sect. 6. 

Byatt T. Gripthe, 17 Q. B. 606. (^} Post, Sect. 8. 
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Chap. VITI.— Determination op Tenancy. 


Cn.vni. b.6. abolished: 2, by act in pais, where he aliens the estate in fee (/). 

Where a tenant delivered np possession of the premises and the lease, 
gmrdiiy), in fraud of his landlord, to a person who claimed under a hostile title, 
with the intention of enabling him to set up that title, not with the 
intention that he should hold under the lease ; it was held, that the 
term was forfeited (gr). Where a lessee, who had paid rent some- 
times to a trustee and sometimes to a cestui que trust, gave up posses- 
sion on the last day of the term, but before the term was ended, to 
the person who had been trustee, and not to the party then having 
the legal title ; it was held, that as the act was equivocal, it did not 
amount either to a smrender or a forfeiture of the term (A). Where 
a forfeiture may be incurred by a grant or deed, it is necessary that 
the deed be a valid instrument, for if by reason of any defect it be 
void, it will not work a forfeiture of the estate (i) : but granting a 
lease of the land for more years than ho himself has is no forfeiture, 
because it is only a contract between him and his sublessee (or 
rather assignee), which cannot possibly prejudice the interest of the 
original lessor, and does not even pretend to usurp or touch the free- 
hold or inheritance. A proviso in a lease for re-entry on a condition 
broken can only operate during the term (/i ). But it will extend to 
any new implied tenancy from year to year upon the like terms and 
conditions (/). 

Time and Where a time certain is appointed in a proviso or condition for 
formanL^of ' performance of anything, neither party is bound to attend at any 
Condition, other time; and if it is provided that any act be done on a day 
certain, but no hour of the day is specified wherein the same shall be 
done, the party must attend such a length of time before and until 
sunset as may be convenient to do the act. If a place be limited and 
agreed on by the parties where the condition is to be performed, the 
party who is to perform is not obliged to seek the party to whom it is 
due elsewhere, nor is he to whom it is to bo performed obliged to 
accept of the performance elsewhere ; but he may accept it at another 
place, and it will be good (m). 

Effect of tho The Eeal Property Limitation Act, 1874 (37 & 38 Ylct. c. 74), 
LimUations. boTS the party who has a right to enter for a forfeiture, but who 
neglects to do so for more than ticcke years after his right accrued (w). , 
Where on ejectment is founded on a particular forfeiture, it must be 
commenced within twelve years after such forfeiture accrued (o). 
But a lessor is not bound to toko advantage of the first or any other 

(/) JReea t. Ervington^ Cro. Eliz. 322. Johm v. Whitley, 3 Wils. 127. 

m Doe d. ElUrbrock t. Elynn, 1 C., M. U) Tkonm y. Faeker, 1 H. & N. 669. 

& K. 137. (m) Bao. Abr. tit. Conditions (Q. 4}. 

(A) AcAArwdv. 9 A. &E. 879. («) Doe d. Tarrant y.Hellier, 3 T. R. 

(0 Denn d. Dolman y. Dolman, 6 T. R. 162. 

641 ; Doe d. Lloyd y. Fomll, 5 B. & C. (o) Cole Ejec. 11. 

308, 312. 
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Sect. 6.— Forfeiture (Construction of Proviso for Re-entry). 

forfeiture committed during the term (^;). Therefore it is no defence 
to an ejectment commenced after the expiration of the lease that a 
forfeiture and right of re-entry thereon accrued under the lease more 
than twelve years before the commencement of the action {q). 

It may be laid down for a general rule that he who enters or 
recovers by ejectment for a condition broken sliall bo seised or pos- 
sessed of that estate wliich the lessor had at the time of the estate 
made upon condition; and ho may avoid all mesne charges and 
incumbrances (s). 


(b) Construction of Proviso Jbr Ee-eiitn/, 

Provisoes for re-entry in leases are conditions annexed to the term, 
and are to be construed, like other contracts, according to the intent 
of the parties to bo collected from the words used, and' not witli 
the strictness of conditions at common law (/) ; therefore, whore there 
is a proviso in a lease, that on non-payment of rent or non-porform- 
anco of any of tlie lessee’s covenants the term shall cease, the lessor, 
and not the lessee, lias the option of determining a lease upon a breach 
made (?/). A proviso in a lease, tliat, upon broach of any of tlie 
covenants therein on the part of the lessee, the lessor may re-enter 
on the premises, ai'd the same have again, as if the said lease had 
never been made,” means, tliat the lease is to bo void from and after 
re-entry by the lessor, and does not deprive him of the right of 
bringing an action of covenant for rent which accrued previously; 
and tliis principle equally applies to a covenant for repairs or other 
services to be rendered by the lessee (.r). An agreement of demise 
contained a clause that if the rent should bo unpaid for ten days, or if 
the lessee should not observe all tlie conditions, &o., then it should be 
lawful for the lessor to enter upon and take possession of the premises, 
and to expel the lessee, without any legal process, and as effectually 
as a sheriff might do on a recovery in ejectment ; and that, in case of 
such entry and an action being brought, the defendant might plead 
leave and licence in bar ; it was held, that the lessee’s right to posses- 
sion as tenant continued until the lessor had availed himself of the 
licence given (//). Such a clause does not dispense with a foimal 


{p) Doc d. Doscaimi v. Blisfi, 4 Taunt. 
7S6; Doe d. Sheppard y. A lien ^ 3 Taunt. 78; 
Doe d. Bryan t. Danche^ 4 R. & A. 401 ; 
Doe d. Baker v. Jonee^ 5 Exch. 498. 

{q) Colo Ejec. 11; Doe d. Allen v. 
Blakewapy 6 G. & P. 663 ; Doe d. Cook v. 
Danvers^ 7 East, 299. 

, («) Co. Lit. 202 ; Bac. Abr. tit. Condi» 
tione (0. 4) ; Cole Ejec. 68. 

(0 Doe d. Davis v. Blsantf Moo. & M. 
189 ; Doe d. hfuston v. Oladwin^ 6 Q. B. 
953, 961 ; Croft v. Lumley, 6 £. & B. 667 ; 

L.T. 


0 H. L, Cas. 672 ; 27 L. J., Q. B. 321 ; 
Perry v. Dav\s^ 3 C. B., N. »S. 769. 

(m) itede V. i'flrrr, CM. & S. 121. And 
sec the cases .ante, 181. 

(j) JIartshorne v. iralson^ 4 Bing. N. 
C. 178 ; 6 Dowl. 404 ; Load v. Grcm^ 15 
M. & 216, 223 ; Selby v. Browne, 7 Q. 

B. 620 ; Woolcock v. Dew, 1 F. & E. 337 ; 
Daviesy. Citderwood, 2 H. & N. 673; Alt,- 
Gen. V. Cox, 3 IT. L. Cas. 240. 

(y) Kavanagh v. Gudge, 7 M. & O. 316 ; 
1 1). & L. 928. 

U 
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Chap. VIII. — Determination of Tenancy, 


Ch. VIII. 8.6. demand of the rent(s). An agreement to let a house and for the 
{Cmtirietion ^ mate certain alterations, and if they were not done that the 
of Ti'ovuo for lessor might retake possession, and that the agreement should be null 
Re jg voidable only at the election of the lessor if the lessee 

does not make the alterations (a). Where in on agreement amounting 
to an actual demise there was a clause in the following form, “ it is 
stipulated and conditioned that the lessee shall not underlet it was 
held, that these words created a condition, and being such, upon breach 
of it the lessor might maintain ejectment, without an express clause of 
re-entry (i) . A proviso that the lessee shall pay 120/. per annum creates 
both a covenant and a condition, and therefore for breach of it an 
ejectment may bo maintained without any express power of re- 
entry (c). If by a written agreement premises are let for a term, “at 
and under the rent of 80/.,” it is an agreement by the lessee to pay 
that rent; and therefore if there be a power of re-entry in case of breach 
of “ any of the agi'eements therein contained,” the lessor has a right 
of re-entry on non-payment of rent, although there is no express 
, agreement to pay rent (r/). A proviso that if buildings should not be 
completed on a certain day “ it shall bo lawful for the lessors into 
the demised premises or any part thereof in the name of the whole 
[omitting the words ‘to re-enter’] and repossess,” would seem to give 
^ right of re-entry (^). Where a proviso for re-entry was insensible, 
the court refused to decide its meaning, and nonsuited the plaintiff 
in an ejectment for a forfeiture (/). Where the lessee covenanted to 
pay the rent, and not to assign without the leave of the lessor, and 
there was a proviso for re-entry if the rent was in arrear, or if all or 
any of the covenants themnaftcr contained on the part of the lessee 
should bo broken ; and there were no covenants on the part of the 
lessee after the proviso, but only a covenant by the lessor tliat upon 
the lessee paying tlio rent, and performing all and every the cove- 
nants theyeinhrfore contained on his part to bo performed, he should 
quietly enjoy ; it was held, that the lessor could not re-enter for 

breach of the covenant not to assign, for that the proviso was 

restrained by the word thereinafter to subsequent covenants; and 
though there were none such, yet the court could not reject the 
word (//). A proviso giving a power of re-entry if the lessee “ shall 
do or cause to be done any act, matter or thing contraiy to and in 

( 2 ) Rarry v. Glover^ 10 Ir. Com. L. R. (c) Harrington v. Wiee^ Cro. Elk. 486 ; 

113; Aeoekay. RhiHipa, 6 H. & N. 183. cited 8 B. & G. 316 ; Colo Ejeo. 402. 

(a) Doe d. Nash v. BircA, 1 M. & W. (d) Doed,Rainay,Kmller^AQ.ki,Z, 

402 ; Eayne v. Cumminga, 1C 0. B., N. S. le) Hunt v. 8 Exch. 676. 

f21. (/) Doe d. JFyndkam v. Carew, 2 Q. B. 

(3) Doe d. Henniker v. Wait, 8 B. & 0. 317 ; but see Doe d. Darke v. Bouditeh, 8 

308 ; Simpaon v. Titterell, Cro. Elk. 242 ; Q. B. 973. 

Harsh v. Curteya, Cro. Elk. 628 ; Colo (<y) Doe d. Spencer v. Godwin, 4 M. A S. 
Ejeo. 402. 266. 
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Sect. 5. — Forfeiture (Cokstruction of Proviso for Ek-entry). 

breach of any of the covenants,” does not apply to a breach of the Ch.VIII. b. 6, 

covenant to repair, the omission to repair not being mi act done within 

the proviso (//). o/rncuo/er 

Jte~tniry). 

It has been said to bo a general rulo that the proviso for re-entry Proviso for 
applies only to the breach of an affirmative and not to the breach of 
a negative covenant (i). If the proviso bo expressed to operate in n^^fativo 
case of “ default in performance” or “ hiiluro to perfom],” or tlio ^’‘^venant. 
like, this rule would seem to hold good; and indeed in Hyde y, hanhL 
Warden [k) the Court of Appeal was prepared to hold, if it were 
necessary, that the power of re-entry in event of the lessee “wilfully 
failing or neglecting to perform any of the covenants” does not apply 
to a breach of a negative covenant. But as was pointed out by 
Blackburn, J., in Wadham v. Posimasfer-Gencral {i)y the difficulty 
arises in consequence of the form of the jiroviso for re-entry. A 
proviso expressed to operate in case of “ breach” or “ non-obser\\anco” 
for instance, as well as in case of non-performance, would seem clearly 
to apply to the breach of a negative covenant. 

Where a lease contained a proviso for re-entry, if the lessee com- Proviso for 
mitled waste to the value of lOw., and the lessor re-entered, and brought WaHto^to 
ejectment in consequence of the tenant’s having pulled down some old Value, 
buildings of more than 1 Os*, value, and substituted others of a different 
description : it was held, that the waste contemplated in the proviso 
'was waste producing an injury to the reversion, and that it Avas a 
question for the jury Avhothcr, under all the circumstances, such 
waste to the value of IO 5 . had been committed {m). Whore there 
w^as, amongst others, a covenant not to carry off hay under a penalty, 
and a clause followed which enumerated all the covenants except 
that, and provided for re-entry upon breach of any of the cove- 
nants ; it Avas held, that the penalty did not prevent tlio clause of 
re-entry from applying to the hay coA^cnant, the words botng largo 
enough {n). 

Where a lease contained a clause of re-entry, in case the term of Proviso ^or 
years thereby granted should bo extended or taken in execution ; and cqso of Exe- 
before the end of the term, the sheriff entered the promises under a 
Avrit of extent against the lessee at the suit of the crown, held an 
inquisition, and seized the lessee’s interests into the king’s hands ; it 
was held, that this proceeding was a taking in execution Avithin the 

(A) Doe d. Abdy v. Stwensy 3 B. & Ad. (A) L. R., 3 Ex. D. at p. 82. 

299 ; Gold Ejeo. 407. (/) L. R., 6 Q. B. at p. 648. 

(•) West V. Lohh^ 39 L. J., Q. B. 190 ; (m) JOoe d. Earl of Darlington v. Bond^ 6 

Exc^. Chamb. per Ghanuell, B. ; Bee also B. & G. 865. 

Doe d. Balk t. Marchetti^ 1 B. & Ad. 716 ; (w) Doe d, Antrohue v. Jepaon^ 3 B. & 

Evana v. Davie^ 39 L. T. at pp. 392, 394. Ad. 402. 

u2 
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Ch.VIII. s.6. 

Forfeiture 
{Construction 
of Proviso for 
Pe^enti'y). 


Proviso for 
Ro-entir in 
case of Bank- 
ruptcy. 


latter clause of the condition, and that the term was determined and 
forfeited to the lessor (o) ; and where the condition was, amongst 
other things, to he void “ if the lessee should incur any debt on which 
any judgment should bo signed, entered up or given against him, 
and on which any writ of fieri facias, or other writ of execution, 
should bo issued/^ and the tenant gave a warrant of attorney, on 
which judgment was entoi'od up and execution issued and the tenant^s 
goods were taken, and the lessor entered ; it was held, that ho was 
entitled to the emblements {p). 

A proviso was, that in case the lessee should commit an act of 
bankniptcy, whereon a commission or fiat in bankruptcy should or 
might bo issued, and under which he should be duly found and 
declared a bankrupt, the term should determine ; the tenant became 
bankrupt, and was found and declared a bankrupt, but there was not 
a proper petitioning creditor’s debt on which the fiat was founded ; it 
was hold by two judges, against the opinion of Tarke, 15., that the 
lessee was not duly found and declared a bankrupt within the meaning 
of the proviso [q), A proviso was, that if the lessee, his executors, 
administrators or assigns, should become bankrupt or insolvent, or 
suffer any judgment to bo entered against him by confession or other- 
wise, or suffer any extent, process or proceedings to be had or taken 
against him, wlioreby any reasonable probability might arise of the 
estate being extended, &c., the estate should determine, and the lessor 
have a power to re-enter ; the tenant died during the term, and by 
his will devised the premises to his executors on trust, and the sur- 
viving executor became a bankrupt ; it was held that the lessor’s 
right of re-entry thereupon accrued (r). The non-payment of a debt 
mentioned in an insolvent’s schedule was held not to be a continuing 
insolvency, so as to constitute a new forfeiture of a lease, the former 
forfeiture by the insolvency having been waived («) . A lease for three 
lives contained a proviso that if the lessee, his heirs, &c., should, 
during the continuance of the term, happen to become insolvent, 
and unable in circumstances to go on with the management of the 
farm, the demise should from thenceforth cease and be absolutely 
void; the court doubted whether the attainder of the tenant for 
felony was a forfeiture of the lease ; but held, that if it was a breach 
of the condition, it was not a continuing breach, but was contempo- 
raneous with the conviction [t). 

(0) Hex V. Topping^ 1 M^Clol. & You. M. k R. 405 ; Doe d. WiUiam v. Davis^ 

.644. 6 0. & P. 614. 

(p) Davies v. Eyton^ 7 Bing. 164. {a) Doe d. Qateliouse v. Rees^ 4 Bing. 

(q) Doe d. Lloyd v. Inghby^ 16 M. & W. N. C. 384. 

465. {f) Doe d. Griffith v. Pritehard^ 6 B. & 

(1) Doe d. Rridgeman v. Davids 1C., Ad. 765. 
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Sect. 5. — ^Forfeiture (who may avail themselves op). 


Where a lease of coal mines reserved a royalty rent for every ton 
of coal raised, and contained a proviso that the lease should bo void 
altogether if the tenant should cease working at any time within two 
years; but after the working had eoascd more tlmn two years the 
lessor received rent ; it was held, that tlie lease was not absolutely 
void by the lessee’s ceasing to work, but voidable only at the option 
of the lessor ; and that ho might avoid the lease upon any cessation 
to work, commencing two years before the day of the demise in the 
ejectment (m). 

In a lease for years if a person should so long live, there was a 
covenant to produce that person, or, if he should bo in a foreign 
country, to make it appear by a good and sufRcicnt certificate that lie 
was living, with a proviso for re-entry on default; the person having 
gone to Brazil, an affidavit that tlie deponent had three years before 
seen liim, and had often hoard from him since, and was convinced 
that he was alive nine months before wlicn the deponent left Brazil, 
was held not to be a sufficient certificate within the covenant, and 
that therefore a forfeiture w^as incurred (.r). 

Under a clause of forfeiture in case no sufficiont distress can 
be found upon the promises, every part of the premises must bo 
searched (y). 

Where a lessee has broken his covenant to pay rates and taxes, the 
lessor may avail himself of the proviso for re-entry without proof of 
any demand made (s). 


CnTIlI. 8.6. 

Forfeiture 
(Coiistructim 
of Proviso for 
Ite-cutry). 

Proviso for 
Re-entry for 
ccasiiifir to 
work Minos; 


for Non-pro- 
duction of 
cestui quo vie ; 


for no suffl- 
cient Distress; 


for Non-pny- 
nicutof Rates. 


(o) Who may avail themselves of a Foifeitiire. 

A lessee cannot avail himself of his own act or default to vacate a Not fhp 
lease ; on the principle that no man shall be permitted to take advan- 
tage of his own wrong (r/). No one can re-enter for a forfeiture but ThoLeaBoror 
the person then legally entitled to the rent or to the reversion {h) : Assigns, 
but a lessor who has demised his whole interest, subject to a right of 
re-entry on breach of a condition, may enter on the condition being 
broken, though he have no reversion (r). A reversioner who has 
parted with his reversion, either absolutely or by way of mortgage, 
cannot re-enter or maintain ejectment for a forfeiture (r/), nor after 
his reversion has been merged and extinguished (c). 


(m) Doe d. Bryan 7 . Band's^ 4 B. & Ad. 
401 ; Doe d. Boscawin y. BlisSf 4 Taunt. 
736 ; Boberta v. Davey^ 4 B. & Ad. 664. 
Randle v. Lory^ 6 A. & E. 218. 

(y) Rees d. Powell v. King. Forrest, 19 ; 
2 Brod. k B. 614. 
fs) Davis V. Burrell f IOC. B. 821. 

(а) Rede y. Farr, 6 M. & S. 121. 

(б) EotleyY. Scott, Lofft, 319 a; Doe d. 
Barney y. Adams, 2 C. & J. 232 ; Doe d. 
Barker y. Goldsmith, 2 C. & J. 674. 


(c) Doe d. Freeman v. Bateman, 2 B. & 
A. 168 ; Baker v. Gout liny, 3 Bing. N. C. 
85; Colville v. Jlall, 14 Ir. Com. L. R. 

2C5, c. r'. 

(d) Fain d. Matthews v. Smart, 12 East, 
443 ; Doe d. Marriott v. Edwards, 6 B. & 
Ad. 1066; Doe d. I'rior v. OngUij, 10 C. 
B 25 

(e) Webb V. Jiumll, 3 T. R. 393, 402 ; 
Threr v. Barton, Moore, 94. 
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CH.VIII. b.6. 

Forfeiture 
{who may avail 
ihemeelves of), 

Feraons 
havi^ equit- 
able Estates. 


Trustees. 


Devisees, Co- 
parceners, &o. 


It was held before the Judicature Act that a right of entry 
could not be effectually reserved to a stranger to the legal es- 
tate, although he joined in the demise and had some equitable 
or beneficial estate or interest in the property (/). Thus, where 
by lease a mortgagee demised, and the executrix of the mortgagor 
demised and confirmed, and a power of re-entry for breach of 
covenants was reserved io them or either of them^ it was held, that 
the deed operated as a demise by the mortgagee, and a confirmation 
by the executrix, and that the proviso for re-entry enured only. to the 
mortgagee, and not to both {g). The same rule applied where 
trustees and cestui que trust joined in a lease, reserving rent to the 
cestui que trust, with a proviso for re-entry on non-payment (//), and 
where the tenant for life and the reversioner joined in a demise (i). 
The effect of the Judicature Act is to allow bonefleiaries to avail them- 
selves of a forfeiture (/r), but in practice they will generally bo repre- 
sented by their trustees. 

Where a power to determine a lease is rcserv'ed to the lessor, his 
heirs, executors or administrators, it will extend to his devisee (/). 
Where a power for re-entry for breach of covenants is reserved, and 
the reversion descends to coparceners, it seems that one or more of 
them cannot, without tho other or others, maintain ejectment for a 
forfeiture, tho condition or proviso for re-entry not being divisible (w). 
A lease granted under a power contained in a settlement reserved a 
right of entrj" to tho lessor and his assigns; it was held, that 
‘‘ assigns’’ meant assigns of tho settlor ; and that although tho right of 
re-entry could not bo well reserved to the lessor, yet that tho owners of 
the reversion under tho settlement for tho time being were entitled to 
the advantage of it as “ assigns ” [n). Where a lease was granted of 
a piece of land 'with two partly-erected messuages thereon, and tho 
lessee covenanted to complete them within two months, and also to 
keep the said messuages in repair during tho term, with a proviso for 
forfeiture for breach of any of tho covenants, and the messuages were 
never completed, but after the expiration of the two months tho 
reversion w^as assigned to the plaintiff, and afterwords tho messuages 
were much dilapidated in the roofs and other ports ; it was held, that 
whether the plaintiff could or not maintain ejectment for not com- 
pleting the messuages within the two months, he could certainly do 
so for the subsequent non-repair (o). 

(/) Hoc d. Farhery. Lawrence^ 4 Taunt. {k) Judicature Act, 1873, s. 24 ; B. S. 0. 
23 ; Lit. 8. 347; Co. Lit. 214 b. Order XVI. rules 7, 11, 13. 

(y) Doc d. Bar^uy v. Adame^ 2 G. & J. (/) Roe d. Bamford y. Eayley, 12 East, 
232 ; Moore y. Ead of Flymuth, 3 B. & A. 464. 

66. (m) Doe d. RtUzm y. Lewie^ 5 A. A E. 277. 

(A) Doe d. Barkery, Goldmnith^ 2 C. & («) Greenaway v. Hart, 14 C. B. 348; 

J. 674. 23 L. J., C. P. 116. 

(i) TreporCe eaee, 6 Co. B. 15 ; Cole (o) Bennett y. Herring, 3 0. B., K. S. 
Ejoc. 404. 370. 
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Sect. 5.— Forfeiture (Entry of Lessor). 

At common law, no one but the grantor could ro-ontor for a for- C 11 .VIII. s.5. 

feiture ; and no grantee or assignee of the reversion could take the 

benefit or advantage of a condition for re-entry (p) ; but by 33 Hen. 8, the,meirt$ of). 

0 . 34, all grantees of the reversion, their heirs, executors, successors Right of As- 

and assiirns, have the like advantage against the lessees, their oxccu- 5**““ 
i . , . . , j, , Reversion to 

tors, administrators and assigns, hy entry for non-payment of rent, rc-autcr. 

or for doing mate or other forfeiture, and the same remedy by 32 Hen. 8, 
action only for not performing other conditions, covenants and agree- *' 
ments contained in the said leases os the lessors or grantors them- 
selves had {q). 


(d) Entry of Lessor. 

Generally speaking, wliore a forfeiture has been incurred for broach Entir for a 
of any covenant or condition, the lessor must do some act evidencing 
his intention to enter for the forfeiture and determine tlio lenao (r) : 
and the lease will be avoided from that time only («). Perhaps an 
actual entry should bo made before action to avoid a freehold lease ; 
but the action itself is sufficient to avoid a lease for years {(). 

A corporation aggregate cannot, without deed, authorize their 
servant or agent to enter into land on their behalf for a condition agt/regute. 
broken («). 


{&) For Non-payment of Rent. 

No ejectment can be maintained for non-paymont of rent unless In Ejectment, 
the reservation amount to a condition, or there is an express proviso R™eXy°M- 
in the lease or agreement giving the landlord a right to re-enter coesary. 
and determine the lease or tenancy for such non-payment (.r). iSuch Demand of 
condition or proviso may by express words dispense with the neces- 
sity of a formal demand of the rent ; as where it says, “ although by Agreo- 
no formal demand shall have been made thereof,” or to that effect (y). 

If the proviso be for re-entry on default in payment of rent within 
twenty-one days, being demanded, tho demand must bo mode after 
the twenty-one days have elapsed (s). 


By the Common Law Procedure Act, 1852 (15 & 16 Viet. 0 . 76), By 0 . L. P. 
8. 210, a formal demand of the rent is rendered unnecessary in all 
cases between landlord and tenant when one half-year’s rent is in 


p) Lit. B. 374 1 Co. Lit. 214. ;<) Cole Ejeo. 403. 

[q) As to the application of this act, see '»] 1 Boll. 514. 

Clup. Vll., Sect. 3, ** Assignment of Re- Ja;) d, Dixon y, Roe^ 7 0. B. 134; 

yernon,” ante, 235. JliU y. KmpihaU^ Id. 976. 

(r) Fenn^,. Mfitthewo y. Smart, 12 East, (y) Doe d. Harria y. MaeUrt, 2 B. A 0. 

444, 461; Amahy y. Woodward, 6 B. & G. 490; Ooodriyht d. Hare v. Cater, 2 Doug. 

619; Roberta y. Davey, 4 B. & Ad. 664; 477, 486. 

Raylia y. Le Qroa, i 0. B., N, B. 537; 6 [z) FhiUipa v. Bridye, 43 L. J., 0. P. 

Id. 662. 13; 29L.T. 692. 

(«) Cole Ejeo. 408. 
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Ch. VIII. 8.5. orrear, and no sufficient distress is to be found on the demised pre- 
^Non-payi!^t thereof, countervailing the arrears then due ; and 

of Rent), the lessor has power to re-enter for non-payment thereof («). 

TowhatCasM above enactment only applies — 1. As between landlord and 

ap^cs* tenant. But the assignee of a lessee, whether by way of mortgage 
or otherwise, is a “ tenant ” within the meaning of the enactment (6) : 
so is a mere sublessee, because he is a person ‘‘claiming or de- 
riving under the lease ’’ (c*). 2. One half-year’s rent at the least must 
be in arrear {d), 3. No sufficient distress to be found on the demised 
premises, or any part thereof, countervailing the arrears due (c) ; i. e. 
all the arrears, and not merely half-a-year’s rent where more is 
due (/). But a strict search must be made on the demised premises 
after the last day for saving tho forfeiture, and before the writ issues 
(or at all events before the writ is served) [g)^ to ascertain that there 
is no sufficient distress on any part of the demised premises (//). 
Unripe growing crops may amount to a sufficient distress (/). A 
distress is not to bo “found” on the demised premises where it 
cannot be got at by reason of the tenant having locked tho outer 
doors, &c. (^), nor unless the goods are so visibly thero that a broker 
going to distrain would, using reasonable diligence, find them so as 
to be able to distrain them (/). If a distress be found on tho de- 
mised premises sufficient to satisfy so much of the rent as would 
reduce the arrears to less than half-a-ycar’s rent, and it is wished to 
bring ejectment, no distress should bo taken {m ) ; but clear proof should 
bo obtained as to the insufficiency of the distress to satisfy all the 
arrears (n), A distress for rent, under which port was recovered, will 
not prevent an ejectment for tho residue, provided such residue 
amount to half-a-ycar’s rent, or more, and thero be no sufficient 
distress on tho premises to satisfy such residue (o) ; but it is otherwise 
where the proceeds of the distress reduces the arrears to less than 
half-a-year’s rent (;;). 4. The landlord or lessor to whom the arrears 


{a) See post, Chap. XXII., Sect. 1. 

(^) J)oe d. Whitfidd v. Roe^ 3 Taimt. 
402 ; William 7. Boeanquet, 1 Brod. & B. 
238. 

(c) Doe d. Wyatt 7. Byron^ 1 0. B. 623; 
3 D. & L. 31. 

,(d) Bill 7 . KempMl^ 7 C. B. 976; 
Cotesworth v. Spokes, 10 0. B., N. S. 103; 
30 L. J., C. P. 220; 2 F. & F. 390. 

(d) Doe d. Forster 7 . Wandlass, 7 T. R. 
117. 

(/) OroM 7. i/brd«w, 8 Exch, 149; over- 
ruling Loe d. Powell 7. Roe, 9 Dowl. 648. 
{g) Doe d. Dixon 7 . Roe, 7 C. B. 134. 
(h)-Ree8 d. Powell 'v. King, Forrest, 19, 
citea 2 Brod. & B. 614; Doe d. Forster 7. 
Wandlass, 7 T. R. 117; Doe d. Smlt 7 . 
Fi*ehau, 16 East, 286 ; Doe d. Jfaverson 7 . 
Franks, 2 G. & E. 678 ; Price 7 . Worwood, 


4 H. & N. 612; 28 L. J., Ex. 329; 
Wheeler v. Stevenson, 6 H. & N. 166 ; 30 
li. J., Ex. 66. 

(t) Fx parte Amison, L. R., 3 Ex. 66 ; 
37 L. J., Ex. 67. 

Doe d. Chippendale 7 . Dyson, 1 Moo. 
& M. 77; Doe d. Cox 7 . Roe, 6 D. & L. 272 ; 
BarMwmd 7 . Mather, 3 F. & F. 161. 

it) Doe d. Ewerson 7 . Franks, 2 0. & 
K.678. 

(m) Cotesworihy, Spol^, 10 G. B., N. S. 
103; 30 L. J., 0. P. 220; 2 F. & F. 390. 

(m) Doe d. Haverson 7 . Franks, 2 C. & 
K. 678. 

( 0 ) Brewer d. Ld, Onslow 7 . Eaton, 3 
Doug. 230. 

(p) Cotesworth 7 . Spokes, 10 C. B., N. S. 
103; 30 L. J., 0. P.,220. 
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S^cr. 5 .— Forfeiture (for Non-payment of Rent). 

oro due must have “right by law to re-enter for non-payment Cn.VIII. b.6. 

thereof” (j). The right to re-enter must bo a right to enter ami 

determine the lea&cior non-payment of the rent, and not merely a ojjtmt), 

right to enter and hold the premises until the arrears are paid: Bemandof 

otherwise this section will not apply (r). The twenty-one days or 

other specified period mentioned in the proviso must have elapsed Act 

before any forfeiture can accrue for non-payment of the rent («), If 

the proviso contain the words “being lawfully demanded,” no 

demand will be necessary if it be proved that half-a-year’s rent was 

due before action brought, and no sufficient distress to be found on 

the demised premises (^). Service of the writ of ejectment under the 

above circumstances is sufficient “without any formal demand or 

re-entry” (w). The statute makes such service a substitute for, and 

equivalent to, a formal demand of the rent according to the strict 

rules of the common law {x ) . And the right of re-entry by virtue of the 

statute must be taken to have accrued on the day when the forfeiture 

would have accrued at common law if a demand of payment had 

been duly made, and not when the writ of ejectment was served (y). 

The statute merely authorizes an action of ejectment in tliose cases to 
which it applies, but it will not justify the landlord or lessor in 
making an actual entry for non-payment of the rent (c). 

Unless there are express words in the lease or agreement dis- Bemandof 
ponsing with a formal demand of the rent, or the case falls within 
the above enactment, no entry or ejectment can be maintained for CommonLaw. 
non-payment of rent unless there has been a formal demand thereof 
made according to the strict rules of the common law («), Such 
rules are as follow : 

1. The demand must be made by the landlord or by his agent i. fiywhom. 
duly authorized in that behalf (6). 

2. It must be made on the very last day to save the forfeiture. 2. On what 
Therefore, if the proviso for re-entiy be on non-payment of rent for 

thirty days after it becomes due, the demand must bo made on the 
thirtieth day after the rent became due (exclusive of the day on which 
it became due), and not on any other day before or afterwards (c). 

((?) Brewer d. Id. Onelow v. Baton, 3 (y) J)oe d. Lawrence v. Shawerose, 3 B. 

Doug. 230, cited 6 T. R. 220. & 0. 762. 

(r) JDoe d. Darke v. Bowditeh, 8 Q. B. Colo Ejeo. 69. 

973. (a) Molinenxy. Molineux, Gro. Jao, 144; 

W Doe d. Dixon v. Roe, 7 G. B. 134. Doe d. Forater v. IFandlasa, 7 T. R. 117 ; 

(^) Doe d. Scol^ld v. Alexander, 2 M. & Aeocka v. 6 H. & N. 183 ; Barr 

S.626; Deed. Earl of Shrewsbury Y.lFihon, v. Olover, 10 Ir. Com. L. R. 113. 

6 B. & A. 364 (4th point); Id. 384, 394; (6) Roe d.lFestY. Davis, Toma 

1 Wms. Saund. 287 a, n. ; Cole Ejeo. 417. v. W\ison, 32 L. J., Q. B. 33 ; Id. 382. 

(m) 16 & 16 Viot. 0. 76, a. 210. (<?) Doe d. Dixon v. Roe, 7 C. B. 134 ; 

(4 Cole Ejeo. 417 ; Hassell d. Hodgson Doe d. Forster v. Wandlaas, 7 T. R. 117 ; 

V, Oowthwaite, Willes, 600, 607. Smith and BustanTs case, 1 Loon. 141 ; 

Flow. 70 ; Co. Lit. 202 a. 
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Cn.VIII. b.8. 

Forfeiture (for 
Non-payment 
of Rent), 

3. At Sunset. 

4. At the . 
proper Place. 


Amount to bo 
claimed (no 
previous 
Arroars). 


Acknowledg- 
ment of con- 
tinuance of 
Tenancy is 
Waiver of 
Forfeiture. 


3. It must bo made a convenient time before and at mnset (rf). It 
must be continued actively or constructively unT;il sunset {e), 

4. It must bo made at the jmper place. Therefore, if the lease or 
agreement specify the place at which the rent is to be paid, the 
demand must bo made there and not elsewhere (/). But if no place 
be so appointed, the demand must bo made upon the land, and at the 
most notorious place of it(^). Therefore, if there be a dwelling- 
house upon the land, the demand must be made at the front door of 
it ; but it is not necessary to enter the house, although the door be 
open (//). If the premises consist of a wood only, the demand must 
be made at the gate of the wood, or at some highway leading through 
the wood, or other most notorious place. If one place bo as notorious 
as another, the lessor hath election to demand it at which he will (f). 
Such demand must be actually made, although there bo no person 
present on behalf of the tenant to answer it (A*). Or it may be made 
on a subtenant (/). 

5. The demand must bo made of the precise sum then payable, and 
not one penny more or loss (;n). If the rent be payable quarterly, 
and more than one quarter is duo, only the last quarter’s rent should 
bo demanded, and not the previous arrears, othermse the demand 
will be altogether bad (h). 


(f) Waiver of Forfeiture. 

Courts of law always lean against forfeitures ; therefore, whenever 
a landlord means to take advantage of any broach of covenant or 
condition so that it should operate as a forfeiture of the lease, he 
must take care not to do anything which may be deemed an acknow- 
ledgment of the continuance of the tenancy, and so operate os a 
waiver of the forfeiture. Merely lying by and witnessing the breach 
is no waiver; some positive act must be done (o). The general rule is, 
that if a lessor, or other person legally entitled to the reversion, know- 
ing that a forfeiture has been incurred by the breach of any covenant 
or condition, does any act whereby he achmekdges the continuance 
of the tenancy at a later period^ he thereby waives such forfeiture ( j?). 


(f) Go. Lit. 202 a; 1 Wins. Sancd. 287; 
OoleEj^. 413. 

(<») Wood and Chiver*9 ease^ 4 Leon. 179; 
Acocka V. PhillipSy 5 H. & N. 183, 

(/) RorrougVa caae, 4 Co. R. 73; Bmkin 
V. Edmunds^ Gro. l^iz. 415; Go. Lit. 
202 a. 

(< 7 ) Cole Ejec. 413. 

(h) Go. Lit. 201 b; 1 Wms. Saund. 287. 
(t) Go. Lit. *202 H. 

(k) Kidivelly v. Brandy Plow. 70 a, 70 b ; 
Go. Lit. 201 b. 


(0 Boc d. Brook v. Brydgea^ 2 D. & R. 
29. 

(m) Fabian and Winaor'a easa, 1 Leon. 
305 ; Fabian v. Winaton^ Gro. Eliz. 209. 

(n) Scot y. Seot^ Gro. Eliz. 73 ; Tomkina 
y. Fincentf 7 Mod. 97; 1 Salk. 141; Jhod. 
Wheeldofi y. Pautf 3 0. A P. 613. 

(o) Doe d. Sheppard y. AUen^ 3 Taunt. 
78, and 301, post. 

(p) Bendy Y, Kicholl, 4 0. B., N. S. 376; 
27 L. J., 0. P. 220 ; Pellatt y. Booaey, 31 
L. J., C. P. 281 ; Ward y. Bay^ 4 B. A S* 
337; 6 Id. 369; 33 L. J., Q. B. 3, 264. 
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Sect. 5.— Forfeitube (Waiver op). 

Thus, the following acts amount to a waiver Demand of rent Ch.vIII. s.5. 
accruing due after the forfeiture, if the demand be absolute and Forfeiture 
unqualified (j). Acceptance of rent accruing due after the for- 
feiture (r). Such an acceptance operates as matter of law to waive 
all forfeitures then known to the lessor, noticithdamling any protest Waiver. 
on his part against such waiccr (s) ; but the subsequent receipt of 
rent due prior to the forfeiture is no waiver (t). Distress for rent * 
accruing due after the forfeiture (v). Action for rent accruing due 
after the forfeiture (ip). 

A forfeiture of a lease by a lessee’s insolvency has been held to bo 
waived by acceptance of rent from him after his dischargo under 
the Insolvent Act (y). 

Forfeiture may bo waived by a pleading, as was held in a case Waiver of 
whore a landlord, suing in respect of breaclies of covenants agreed to 
bo inserted in a lease contracted for, claimed an injunction and 
possession, but stated in his pleadings that lio was willing to grant 
the lease (s). 

If ejectment bo brought on a forfeiture of a lease, and after the Ko waiver by 
bringing of such ejectment the landlord accept rout (a), or distrain (i), pent,^To? 
or set up as a cause of forfeiture a subsequent non-payment of rent (r), after Ejcct- 
it is no waiver. This best appears from Grimwood v. J/m*, where 
a landlord brought ejectment on the 21st of July, and after action Moss, 
brought, distrained for rent due on tho 24th of June. It was 
held that, in the action of ejectment, he miglit rely on a forfeiture 
accruing before the 24th of June, and it was said that tho distress 
was a simple act of trespass (rf). 

In order to render acceptance of rent or any other act a waiver of a Lessor must 
forfeiture, tho lessor must have notice or knowledge of tho forfeiture of 
at the time of the supposed waiver (r), unless the forfeiture be of such 
a nature as to be equally within tho knowledge of both tho lessor and 
lessee (/). Tho act which is insisted on as amounting to a waiver is 


(y) J)oc d. Nash v. Jiirchy 1 M. & W. 
402, at p. 408, per Parke, B. 

(>•) Doe d. Gatehouse v. Iteesy 4 Bing. N. 
C. 384 ; Doe d. Grifjlih v. Tritchardy 6 B. 
& Ad. 765. 

(«) Croft V. Lm%U\jy 6 E. & B. 648 ; 6 
H. L. Cos. 672; 27 L. J., Q. B. 321; 
DavenportY,Rvg.y L. R., 3 App. Cas. 115— 
P. 0. 

(0 Marth v. CurteySy Gro. Eliz. 528 ; 
Tr%eo v. Worwoody 4 H. & N. 512; 28 
L. J., Ez. 329. 

(u) Coteemrth y. Spoheiy 10 0. B., N. S. 
103; SOL. J., C. P. 220. 

{x) Dmdy y. Nicholly 4 0. B., N. S. 376; 
27 L. J., C. P. 220. 

(y) Doe d. Gatehouse y. Rees, 4 Bing. 
K. C. 384. 


(r) Rrans v. Davisy L. R., 10 Ch. D. 
747 ; 48 L. J., Ch. 223 ; 39 L. T. 391 ; 27 
W. R. 285. 

(a) Doe d. Moorccraft v. 4 B. & C. 
606; 1 C. &P. 346; Jones v. Carter y 15 
M.&W. 718. 

(5) Grimwood v. Jifossy L. R., 7 C. P. 
3G0; 41 L. J., C. P. 239; 27 L. T. 768. 

(e) Tolemany. Portbunjy 41 L. J., Q. B. 
98, Ex. Ch. 

(d) Grimwood v. MosSy ubi supra, per 
Willes, J. 

{e) rennant's casCy 3 Co. R. 63 h ; Duppa 
y.MayOy 1 Wms. Sauud. 288a, b, note (1 6)^ 
llarviey. Osiiely Cro. Eliz. 653, 672; Good^ 
right d. iralker y. Davids y 2 Cowp. 803. 

(/) Roe d. Greg son y. Harrisony 2 T. R. 
425. 
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Ch.VIII. b. 6. matter of evidence only, to show with what intent it was done, to he 

under the circumstances of the case (jr). Where a 

lessor was too ill to attend to business, and it did not appear that he 

knew of a forfeiture, his son, who collected the rents, was hold not to 
have authority to waive a forfeiture (/*). 


Continuing 

Breach. 


DistroAfl only 
acknowledges 
Tenancy up 
to Bay of 
Distress. 


Breach of 
Covenant to 
repair. 


Of Covenant 
not to sublet: 


Where the broach is of a oontiauing nature, the waiver of any for- 
feiture up to a certain day will afford no defence to an ejectment 
for a subsequent breach (?) ; as where the covenant is to keep the 
demised premises in repair during the term (A-), or to keep them 
insured in a certain manner from loss or damage by fire during the 
term(/), or not to use certain rooms in a particular manner (w). 
Acceptance of rent which becomes duo pending a notice to repair, is 
no waiver of a subsequent forfeiture occasioned by non-compliance 
with such notice (;i). Indeed, it would seem that acceptance of rent 
due after the expiration of the notice will not bar an ejectment if tho 
premises continue subsequently unrepaired (o). 

A distress and continuance in possession may bo a waiver of a 
forfeiture existing at the time {p ) ; but a distress is only an acknow- 
ledgment of a tenancy to the day of tho distress, and a waiver of any 
forfeiture to that time ( 5 ). Where tho plaintiff after the service of a 
writ in ejectment for non-payment of rent, distrained for rent which 
subsequently became due ; and by the notice of distress stated that 
such distress was made without prejudice to the year’s rent due on 
the 25th of March, and for which ejectment proceedings were then 
pending ; it was held, that such distress did not operate as a waiver of 
the ejectment (/'). 

A forfeiture incurred by breach of a covenant to repair generally, 
is waived by a notice given by the landlord, under a special covenant 
that he should enter and do tho repairs, and distrain for the ex- 
penses («). A forfeiture, by omission to repair after notice, is sus- 
pended but not waived by an agreement to allow further time to 
repair (t), 

Tho acceptance of rent with knowledge of a written subletting for 


(ff) Doc d. Cheney v. Dntton^ Cowp. 243. 
(A) Doe d. Nash v. Jiirch^ 1 M. & W. 4C2. 
(/) Cole Ejeo. 409. 

\k) Doe d. Baker v. Jones, 6 Exch. 498. 
(/) Doe d. Afustin v. Gladwin, 6 Q. B. 
053, 956; rennially. ITarbome, 11 Q. B. 
368, 374 ; Hyde v. Watts, 12 M. & W. 
264; 1 D. & L. 479; Doe d. Blower v. 
Beck, 1 B. & Ad. 428. 

(wi) Doe d. Ambler y, Woodbridyc, 9 B. & 
C. 376. 

(») Doe d. Bankin v. Brindley, 4 B. 
& Ad. 84; Doe d. Baker v. Jones, 6 Exch. 
498, 505. 


(o) Fryett d. Harris v. Jefferys, 1 Esp.' 
393 ; Cole Ejcc. 409. 

(p) Doe d. Taylor y. Johnson, 1 Stark. 
411; /ouch d. Wardy, Willinaale, 1 H. 
Blac. 311. 

(y) Doe d. Flower v. Feck, 1 B. & Ad. 
428; Wardy. Day, 33L.J., 
Q. B. 64 ; S. C., in error, 6 B. & S. 369. 

(»•) Bailey v. Mason, 2 Ir. Kep,, N. S. 
582. 

(«) Doe d. Beutzen v. Lewis, 6 A. & E. 
277 ; Boe d. Goatlcy v. Paine, 2 Gamp. 620. 

(0 Doe d. Bankin v. Brindley, 4 B. & 
Ad. 84. 
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Sect. 6. — ^Porfeiturb (Waiver of). 

a time certain is a waiver of a forfeiture for the breach of a covenant Ch.viII. b. 6. 
not to sublet, and the breach is not a continuing breach, although 
the covenant be that the lessee “ will not permit any person to — -- 

occupy ’’ (a). 

If a lessee exercise a trade on the demised premises by which his of Covenant 
lease is forfeited, the landlord does not, by merely lying by and wit- "n^Trade^c. 
nessing the act, waive the forfeiture (.r), as some positive act of waiver, ■ 
as by receipt of rent (y), is necessary ; but if he permit the tenant to 
expend money in improvements, it would seem that it is evidence to 
be left to a jury of his consent to the alteration of the premises ( 2 ) : 
and if a lessor after a forfeiture advise a person to purchase the term 
of his lessee, he cannot maintain an ejectment for a forfeiture against 
such purchaser ; but he may do so if the party have an interest, viz. an 
annuity secured on the premises, and the advice is merely ‘‘ to take to 
them” (ft). If A., tenant for life, subject to forfeiture, with a re- 
mainder over to B., lease to C. for a term, and afterwards apprehend- 
ing that he has forfeited, acquiesce in B.’s claim to and receipt of the 
rent from C., his executor may, on showing that ho acquiesced under 
a false appreliension, recover from 0. the amount of the rent errone- 
ously paid to B. ; for in order to constitute a confirmation of the pay- 
ment, some act must appear to have been done by A. with tlie know- 
ledge of his own situation (i). Whore land was demised with a 
covenant by the lessee to build and comjdete thereon houses within a 
year, and a proviso that if he did not, the lease should be void ; tlio 
houses not being completed, it was held, that the forfeiture was not 
waived by the steward of the lessor having permitted tlie lessee to 
employ workmen in completing the houses for a short period after the 
forfeiture (c). When the landlord does any act amounting to a con- 
structive eviction of the tenant he cannot maintain an ejectment for a 
forfeiture for not repairing during the continuance of such eviction (rf). 

A. demised land with a covenant by the lessee to finish certain houses 
thereon, and with a power of re-entry in case of default, and by another 
indenture between A. and the plaintiff, reciting that A. had made 
subleases of the land in question, A. assigned the land to the 
plaintiff subject to the subleases; the court inclined to think that 
if the condition had been broken, the assignment, subject to the 
subleases, would have been a waiver of the forfeiture although the 
forfeiture was not known to A. (e). Though an acceptance of rent 

(m) JFalrotid v. JIawkins, L. R., 10 Ry. &Moo. 29. 

C. JP. 342 ; 44 L. J., C. P. 110 ; 32 L. T. (k) iruiiama v. llarthohmew^ 1 Bos. k 
119. P. 326. 

(a?) Doe d. SJteppard v. Allen. 3 Taunt. (c) Doe d. Ld. Ketmnglon v. Brindley^ 

78. 12 Moo. 37. 

ly) Gi'iffiny. 42 L. T. 369. (rf) BtUalt v. Boosey^ 31 L. J., 0. P. 

- \z) Doe d. Sheppard v. Allen^ ubi sup., 281. 

per Mansfield, C. J. (0 Hunt v. Bishop, 8 Exch. 675 ; Hunt 

(«) Doe d. ^rey. Eykins^ 1 C. & P. 154 ; v. liemnaut, 9 Ex«h. 035. 
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CH.VIII. b.6, 

Forfeiture 
[Waiter of). 


23 & 24 Viet, 
c. 38, 8. G. 
Actual 
Waiver does 
not operate 
as general 
Waiver. 


or other act of waiver may make a voidable lease good, it cannot 
make valid a deed or a lease which was actually void at first ; but . 
where a lease for years contains the common proviso ‘‘ that it shall 
and may be lawful for tlie lessor to re-enter,” or a proviso “ that the 
term shall cease and determine if tho lessor please,” the lease will be 
only voidable by a breach of covenant ; and the forfeiture may be 
waived by a subsequent acknowledgment of a tenancy (/). 

lly 28 & 2-1 Viet. c. f38, s. (5, ‘‘where any actual waiver of the 
benefit of any covenant or condition in any lease on tho part of any 
lessor, or his heirs, executors, administrators or assigns, shall be proved 
to have taken place after tho passing of this act in any one particular 
instance, such actual waiver shall not be assumed or deemed to extend 
to any instance or any breach of covenant or condition other than 
that to which smih waiver shall specially relate, nor to be a general 
waiver of the benefit of any such covenant or condition, unless an 
intention to that effect shall appear.” 


Sect. 6. — Relief agaimt Forfeiture, 


Equitable 

Relief. 


No Equitable 
Belief for 
** Wilful 
Broach. 


Farclay, 


An unqualified proviso for re-entry in case of breach of any 
covenant has long boon usually inserted os a common form in leases, 
and tho courts of law, though “ leaning against forfeiture,” invariably 
gave effect to such proviso upon a broach being clearly proved, how- 
ever great tho hardship to tho lessee {g). Courts of equity were, 
therefore (before the Judicature Acts), frequently (Zf) applied to for 
relief by injunction to restrain actions of ejectment. In the case 
of the breach of tho covenant to pay rent, relief was granted from 
very early times, the statute 4 Goo. 4, c. 28, only regulating tho mode 
of granting the relief, and not originating it (e). As for forfeiture by 
other breaches, the early cases are not quite uniform. 

They will bo found reviewed by Lord Erskine in Sanders v. 
Pape (Z:), and by Lord Eldon in Hill v. Barclay (/), and in Reynolds v. 
Pitt {m). In Sanders v. Pope^ Lord Erskine granted relief against 
forfeiture of a public-house lease incurred by not laying out a par- 
ticular sum in repairs within a given time, and declared the result of 
the prior authorities to be that the court had jurisdiction to grant 
relief in all cases where full compensation could be made, although 
the breach might have been wilful. But in Hill v. Barclay^ Lord 
Eldon, though distinguishing Sanders v. Pope^ distinctly disapproved 


(/) Foe d. Briitowy, Old^ Ad. Ejfio. 166 
(4tii od.). 

[g) Sm Foe v. Qladtoin^ 6 Q. B. at p. 961. 

(h) See the whole series of oases up to 
1847 reviewed iu ** Platt on Leases,” 
Vol. 2, at p. 486 et seq. 


(0 Orcen v. Bridges^ 4 Sim. 96. 

(k) 12 Vcs. 262. 

^ (/) ISVes. 66; and see id. 16 Ves. 
(#«) 19Ve8. 134. 



Sect. 6.~Reliep against Forpeiture. 


303 


of the doctrine that relief could bo given in case of a wilful broach, Ch. VIII. b. 6. 
and refused relief in a case of non-repair in which the landlord had 

given a notice which had not been complied with. But, as was ^ 

pointed out by Stuart, V.-C., in Bamfonl v. Creasy {n)^ Lord Eldon 
expressly recognized the exceptions in case of accident or surprise, and 
accordingly relief was granted in a case (o) where it appeared that out 
of twenty-two items of repair twenty had been proceeded with, and 
fourteen completed, and that the repairs had been partially delayed 
by the weather; Stuart, V.-C., mentioning “as an equity always 
recognized” the equity of a tenant who has bound himself by a 
covenant to repair, and who can show to the court equitahle circum- 
stances sufficient to entitle him cither to a relief from a strict perforni- 
anoe of the lease, or to ensure him against a forfeiture by reason of 
the neglect to perform them. 

The rule of Hill v. Barclay was recognized In Gregory v. Wihon (p) 
by Turner, V.-O., in refusing to grant specific performance of an 
agreement for a lease. In Holrs v. Gibbon (r/), Kindersley, V.-C., re- 
fused relief where the breach consisted in a failure to construct certain 
drains, and in Job v. Banister (r), where a lease was granted with a 
covenant for perpetual renewal by the lessor, provided the lessee’s 
covenants should be kept. Wood, V.-C., refused to compel tlie lessor 
to renew or to restrain him from ejecting the lessee for broaches of 
covenant to repair and insure, although the lessee had expended largo 
sums of money on the premises, and their v*alue was much increased, 
the lessee losing about 5,000/. for a breach of covenant wliich might 
bo amply remedied by 500/. 

In one case, however — subsequent to Hill v. Barclay — Lord Eldon Lunatic, 
granted relief against an ejectment for non-repair brought by the 
committee of a lunatic, on the principle that harsh proceedings would 
not be for the benefit of the lunatic’s estate (6’) ; but there does not Trustees, 
seem to be any direct authority upon the question how far trustees 
neglecting to take advantage of a forfeiture would bo protected by 
the court. 

The result of the modem oases appears to be that accident and Result of 
surprise afford the only instances in which relief will be given, and 
that the fact that a landlord gains ever so large an improved value 
by insisting on the forfeiture is not to be taken into account (f). 

(n) 3 G^. 676. In this case the lessor 434. 

1^ obtained judgment by default in (<) Only in Job v. Banister was the 
ejectment. case a very hard one upon the tenant, 

fe) y. Thompson^ 4 Gi£P. 473. such as might arise if the doctrine sup- 

Ip) 9 £Lare, 683. posed to be laid down in Hill v. Barclay 

M 26 L. J., Ch. 483. were carried to its fullest extent as for 

m 6 E. & J. 374. instance, if a ground lease for an unez- 

(<) Ege parte Vauyhan^ 1 Tum. & Russ, pired term of 70 years, at a ground rent 



304 


Chap. VIII.— Determination of Tenancy. 


Cii.VIII. b.6. 

Kd'uf agaimt 
Jforfeiiure, 


Statutory Re- 
lief against 
Forfeiture. 


For Non-pay- 
ment of Rent. 
Before Trial, 
C. L. P. Act, 
1852. 


After Trial, 
C. L. P. Act, 
ISGO. 


Practice in 
Equity before 
C. L. P. Acts. 


The whole question is in a very unsatisfactory state, It is under- 
stood that an lionourable understanding (tf) exists between landlords 
and tenants that the proviso for entry shall not be harshly enforced, 
but to rely on such , an understanding for security of tenure is 
dangerous in the highest degree. Remedial legislation has of late 
years been frequently proposed (,r). 


In two particular cases, however, the non-payment of rent, and the 
failure to insure, the courts have been expressly empowered by statute 
to grant relief. 

In the case of forfeiture for non-payment of rent at <jny time 
before ihe trial of an ejectment, the proceedings therein maybe stayed 
upon a summary application to the court, or to a judge or master, 
upon payment of all arrears of rent, with costs (//). This may bo 
done after the defendant has suffered judgment by default, and 
before execution executed (c). 

By 23 & 24 Viet. c. 120, s. 1, “in the case of any ejectment for a 
forfeiture brought for non-payment of rent, the court or a judge [or 
master] shall have power, upon rule or summons, to give relief in a 
summary manner, but subject to appeal as hereinafter mentioned («), 
up to and within the like time after execution executedy and subject to 
the same terms and conditions in all respects as to payment of rent, 
costs and otherwise, as in the Court of Chancery : and if the lessee, 
his executors, administrators or assigns, shall upon such proceeding 
bo relieved, he and they shall hold the demised lands according to the 
lease thereof made, without any new lease,” 

According to the previous law, relief might have been obtained in 
equity within nix months after execution executedy upon payment of the 


of 10/. were purchased for 10,000/., and 
an aR.signi*o of the ground landlord dis- 
covering that the house had been used as 
a shop eleven years before the purchase, 
were to eject the tenant, without any 
previous notice even of the assignment (see 
’ Heaitock v. llarstun^ L. R., 1 C. 1*. D. 106, 
and 23G, ante], and, though not having 
suffered any damage whatever by the 
breach, wore to become enabled to acquire 
an improved rent of about 500/. a year. 

(«) See per James, L. J., in llodjikitmn 
V. CrowCf L. R., 10 Ch. 622, and 114, 
ante, and 857, post. 

f:r) In the sessions of 1876 and 1877 a 
bill to amend the law of rcMef against 
forfeiture introduced by Mr. Martefl, 
passed the House of Commons, but failed 
.to pass the House of Lords. In 1876 it 
was sent up late to tho House of Lords ; 
in 1877 it was sent up very early, but the 
order for tho second reading was dis- 
charged about a month before prorogation 
of Parliament. 


In the first session of 1880, it was tc- 
introduced by Mr. Marten in an improved 
form, and its clauses were incorporated 
in a furtlicr improved form in Lord Ghaii- 
cellor Cairns* “ Conveyancing and Law of 
Property Amendment Bill,’* which passed 
the House of Lords, but did not reach 
the Huuso of Commons. In the second 
session of 1880 a bill of similar scope 
was introduced by Mr. Warton, and ro^ 
a second time in the House of Commons, 
but tho order for committee was dis- 
charged, Mr. Osborne Morgan represent- 
ing that the government intended to deal 
with the whole subject in the then next 
session. 

See the bills printed in the Appendix 
(G.), 936, poet. 

(y) 16 & 16 Viet. c. 76, s. 212. 

(r) Cole Ejec. 418. 

(< 2 ) The appeal will now be to a divi- 
sional court or to tho Court of Appeal, as 
the case may be. 
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rent, and all arrears, witli full costs (b ) ; and sometimes even at a later C11.VIII. s.6. 
period, until from the great lapse of time or other special circumstances 
it became unreasonable to grant such relief (p). 


The covenant to insure is one which from its nature may bo broken 
without producing the slightest injury to the reversion, and yet 
a court of law allowed a lessor to re-enter on the smaHest breach 
of it (d). And for a long period no relief could have been obtained 
in a court of equity against an ejectment for a forfeiture by not 
insuring (c), unless there had been fraud or misleading on the port 
of the lessor (/). 

But by 32 & 23 Viet. c. 35, s. 4, “ a court of equity shall have 
power to relieve against a forfeiture for breach of a covenant or con- 
dition to insure against loss or damage by fire, where no loss or damage 
by fire has happened, and the broach has, in the opinion of the court, 
been committed through accident or mistake, or otherwise without 
fraud or gross negligence, and there is an insurance on foot at the 
time of the application to the court, in conformity with the covenant 
to insure, upon such terms as to the court may seem fit.” By sect. 5, 
“ the court, where relief shall be granted, shall direct a record of such 
relief having been granted to be made by indorsement on the lease or 
otherwise.” 

By sect. 6, “the court shall not have power under this act to 
relieve the same person more than once in respect of the same cove- 
nant or condition ; nor shall it have power to grant any relief under 
this act where a forfeiture under the covenant in respect of which 
relief is sought shall have been already waived out of court in favour 
of the person seeking the relief.” By sect. 9, “ the preceding pro- 
visions shall be applicable to leases for a term of years, absolute or 
determinable on a life or lives, or otherwise, and also to a lease for the 
life of the lessee, or the life or lives of any other person or persons.” 

This relief may bo granted by the Queen’s Bench, &c. Division as 
well as by the Chancery Division of the High Court, it having been 
enacted by the Common Law Procedure Act, 1860 (23 & 24 Viet, 
c. 126), B. 2, that in the case of an ejectment for a forfeiture for breach 
of covenant to insure, the court or a judge should have power, 
upon rule or summons, to give relief in a smnmary manner, “in 
all cases in which such relief might be obtained in the Court of 
Chancery under the provisions” of 22 & 23 Viet. c. 35. Orders 


Statutory Re- 
lief against 
Failure to iu- 


Relicf in Case 
of Accident, 
•where no Loss 
by Fii’e. 


No Relief 
more than 
once. 


Relief may 
be obtained in 
all Divisions 
of High 
Court. 



CSiap. XVn., Sect. 1. 
L,T. 


(f) IFhite V. Warner, 2 Meriv. 4o9; 
Green v. Bridges, 4 Sim. 9C, cited 6 Q. B. 
post, 961 ; Gregwy v. Wilson, 9 Hare, 083. 

(/) Meek v. Carter, 4 Jur., N. S. 992, 

X 
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CH.VIII. S.6. 
Relief agaimt 
Forfeiture, 


Naturo of 
Notice to 
Quit. 


Special Stipu- 
lutious ns to 
Notice to 
Quit. 


made by a judge of a common law division will be subject to appeal 
to a divisional court, and afterwards to the Court of Appeal and to 
the House of Lords. 


SEar. 7. — Notice to Quit, 

(a) Nature and Operation of. 

A notice to quit is a certain reasonable notice required by law, or 
by custom, or by special agreement, to enable either the landlord or 
tenant, or the assignees or representatives of either of them, mthout 
the consent of the other^ to determine a tenancy from year to year, 
or from two years to two years, or other like indefinite period {g). 
Without such notice, or an actual or implied surrender (//) or 
merger (/), a tenancy of the above nature would continue in the 
tenant and his assigns or representatives; and the immediate reversion 
would continue in the landlord and his assigns or representatives (/■), 
until extinguished by the Statute of Tjimitations (/). 

The right to determine a tenancy from year to year by a notice to 
quit is a necessary incident to such tenancy : a stipulation against any 
such notice being given by one party or by the other is repugnant to 
the nature of the tenancy, and therefore void, and mere surplusage (m). 
Thus, an agreement to lot at a fixed yearly rental, and not to give 
notice to quit so long as the rent is paid, constitutes more than 
a yearly tenancy, and gives the tenant a right to stay in, so 
long os the landlord’s interest continues and the tenant pays rent (w). 
The tenancy may generally be determined by half-a-year’s notice 
expiring at the end of the first or any subsequent year of the term (o) : 
but the parties may expressly stipidate for a longer or shorter notice 
to quit than that usually required by law (;y) ; or for a notice expiring 
at some other period of tlie tenancy than at the end of the first or 
some other year, ex. gr. at the end of any quarter {q) ; or at some 
particular quarter (r) ; or at any time of the year, upon the expira- 
tion of a certain specified previous notice (s). But as the power of 


{g) Cole Ejec. 30. 

(^) Ante, Chap. VIII., Sect. 3. 

(*) Ante, Chap. VIII , Sect. 4, p. 281. 
[k) Maddon d. Baker v. Whiter 2 T. R. 
15iJ. 

(/) 3 & 4 Will. 4, c. 27 ; Doe d. Lands^ 
dell V. GoweVy 17 Q. B. 689. 

(w) Doe d. Warner v. Browne, 8 East, 
16 « 5 . 

Kbwf a Leasehold Estates, Rr, L. R., 
16 Eq. 521 ; 29 L. T. 288 ; 21 W. R. 881. 

(o) Doe d. Clarke v. Smaridge, 7 Q. B. 
967 ; Doe d. Plumer v. Mainhij, 10 Q. B. 
473. 

(j») Cole Ejec. 31, 32 ; Ihe d. Fiiehci' 
V. Lonoran, 1 Taunt. 655 ; 2 Camp. 78 ; 


Doe d. Green v. Baker, 8 Taunt. 241 ; 
Doe d. Robinson v. Dobell, 1 Q. B. 806; 
looker v. Smith, 1 H. & N. 732 ; Evans 
V. Whittingstall, 2 E. & F. 176; Rogers 
V. Xingstou-upon-Httll Dock Co., 34 L. J., 
Ch. 166. 

(9) Kemp r. Derrett, 8 Camp. 510 ; Rex 
V. Herstmoneeaux, 7 B. dr 0. 561 ; Collett y. 
Curling, 10 Q. B. 785 ; Bird v. Defonville, 
2 C. & E. 415, 418. 

M Doe d. Rigge-^, Bell, 5 T. R. 471. 

(s) Doe A. Green v. Baker, 8 Taunt. 244; 
Doe d. King v. Grafton, 18 Q. B. 496 ; 21 
L. J., Q. B. 276 ; Bridges v. Potts, 17 
C. B., N. S. 314. 
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determining the tenancy at any time of the year is generally attended 
with inoonyenienoe to one or both parties, the language conferring 
such power must be clear and explicit (0. Therefore, on a lotting 
from year to year “to quit at a quarter’s notice,” such notice must 
expire at the end of the first or some other year of the tenancy, and 
not at any other part of the year ; such stipulation merely substituting 
a three months’ notice for the usual six months’ notice {u). It seems, 
that where a “ six months’ notice” on cither side is contracted for, a 
six lunar months’ notice Avill be sufficient (.r). Where a tenant is 

always to be subject to quit at tlu'ee months’ notice,” he will be 
deemed a quarterly tenant, and the notice to quit must expire witli 
some quarter, and not at any other part of the ycar(y). Where 
premises are let at so much per quarter (not saying for wliat period), 
that creates a quarterly tenancy, and not a yearly tenancy at a rent 
payable quarterly (s). So where premises arc let not for any definite 
period, but the tenant is to give up possession at any time on one 
month’s notice, that creates a tenancy from month to month {a). 
Hut where premises arc let for an indefinite period, at a yearly rent, 
payable weekly, with power to deteniiinc the touaiuy at three mouths’ 
notice from any quarter da}', that creates a yearly teiiamy, deter- 
minable at the end of any quarter {h). The parties to a demise inay 
expressly stipidate that in a certain event the tenant may quit without 
any notice {c). 

An insufficient notice to quit given by the tenant and assented to 
by the landlord will not detenuino tlie tenamy, unless the assent ho 
communicated to the tenant, nor o])erate as a surreiidtu* on the (apira- 
tion of such notice (d). A tenancy from year to year created by j)arol 
is not deteniiined by a parol Ueence from tlio landlord to quit in the 
middle of a quarter, and the tenant quitting the premises aiicordingly, 
without the landlord taking possession (e). An agreement for a new 
lease upon different terms (not amouniing to an actual demise) will 
not be sufficient, without a notice to quit, to determine a previous 
yearly tenancy (/). 

f<) Cole Ejoo. 31. 

(«) Doe d. rUvher v. Douovan^ 1 Taunt. 

665; 2 Gamp. 78; Broun v. BurtenahaWy 
7 D. & R. 603. 

(a?) v. Kingston-upon^Eull Dock 

Co., 34 L. J., Ch. 165. 

(y) Kemp v. Derrett, 3 Comp. 610. 

(s) Wilkiftaon v. Eall, 3 Bing. N. C. 

608. 

(а) Doed. Zansdelly. Gower, 17 Q. B. 

689. 

(б) V. Inhhta. of Eeratmonceaiix, 7 
B. & G. 551 ; Overaeera of Willeadm, app., 

Overaoh-a of Taddipgton, reap., 3 B. & 9. 

x2 


693 ; Guardians of llaUiugs Union v. 
Guardians of Sf. Jamesy CUrkenweif, 35 

L. J., M. C. 65. 

(<•) BUhellv. BUncour, 3 M. & G. 119 ; 
Gole Ejec. 31, 36. 

(rf) Doe d. Eudtfatone v. Johnstone, 1 
M‘Clel. & Y. 141; Johnstone v. Jiudle- 
atone, 4 B. & C. 922 ; Doe d. Murrell v. 
Milward, 3 M. & W. 328; Beasell v. 
Landaberg, 7 Q. B. 638. 

(e) Mollett V. Bratjne, 2 Camp. 103. 

(/) John V. Jtnkim, I Gr. & M. 227 ; 
Jones V. Itegnolda, 1 Q. B. 606. 


On. VIII. fl.7. 
Notice to Quit 
(Nature and 
Operation of). 


Effect of an 
iubuflicicnt 
Notiee to 
Quit. 
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Ca.VIII. 8.7. 
Notice to Q\*it 
(Nature and 
Operation of). 


Effect of a 
Buffioient 
Notice to 
Quit. 


Upon the expiration of a notice to quit duly given by either party 
the tenancy ceam^ and, unless a fresh tenancy be afterwards created, 
the landlord cannot distrain for snhsequent rent, notwithstanding the 
tenant continues in possession for a year or more after the expiration 
of the notice ((j). The remedy in such case is by action for use and 
occupation (/i), or for double value or double rent (*). 


When neoes- 

Bary. 

By express 
Stipulation. 


By local Cus- 
tom. 


(b) When nccesmnj. 

A notice to quit is necessary — 1. Where there is some express stipu- 
lation on the subject. 2. By local custom. 3. By the common law. 

Where there is any express stipulation as to the notice to be given 
by cither party to dotormine the tenancy, such notice, whether more 
or less than that usually required by law, must be given and will be 
sufficient (Z). But loss than the stipulated notice will be bad (/). 
Where a “six months*’’ notice on either side is to be given, it seems 
that a six lunar months’ notice is sufficient [m). 

Where there is a special local custom regulating the notice to be 
given to delennine the tenancy, and there is no express stipulation 
on the subject, such custom will be deemed part of the contract as an 
implied term or condition thereof, and notice to quit must be given 
accordingly (a). The custom of the country is ]iot admissible to 
prove that a notice to quit served on the 3rd of April is a good notice 
to quit by reason of the tenancy being a Michaelmas tenancy, but it 
must be proved by direct evidence that such is the case (o). 


By the Com- Where a tenancy from year to year is created by express agree- 
Genera^ Mo. there is ]io special stipulation or local custom providing for 

the determination of the tenancy, the usual notice to quit required 
by law, i. e. half-a-year’s notice to quit at the end of the first or 
some other year of the tenancy, must be given (jo). The same nde 
applies where a tenancy from year to year is implied hy law from 
the payment and acceptance of rent, or from other circumstances (y), 
as where a person enters under a mere agreement for a lease (r), or 
under a void lease (s). Similarly, where a tenant for a term of years 


(p) Alford V. Vickery, Car. & M, 280. 

, (A) Chap. XIV., post. , 

(i) Chap. XX., post. 

(k) Doe d. Qreen y. Baker, 8 Taunt. 281 ; 
Doe d. liohitmn y. Dobell, 1 Q. B. 806 ; 
Cole Ejec. 31, 32. 

(/) Doe d. Veacoch y. Raffan, 6 Esp. 4. 
(m) Rogers v. Kingston-upon^HuU Dock 
Co,, 34 Ij. J*, Chi 165. 

(») Tyley y. Seed, Skin. 649; Roe d. 
Henderson y. Chamock, Peake, 6. As to 
proof of custom, see Doe d. Brown y. 
Wilkinsm, Co. lit. 270 b, note (228). 

(o) Hogg y. Norris, 2 F. & F. 246. 


(p) Parker d. Walker y. Constable, 3 
Wils. 25 ; Right d. Flower y. Darby, 1 T. 
E. 169 ; Doe d. Shaw y. l*orier, 3 T. R, 
13 ; Doe d. Martin y. Watts, 7 T. R. 85 ; 
Doe d. Pitcher y. Donovan, 1 Taunt. 555 ; 
Qoode V. Howell, 4 M. & W. 198 ; Smith 
L. & T. 24, 319 (2nd ed.). 

(q) Doe d. Wawn y. Horn, 3 3f . & W. 
333 ; Doe d. Cater y. Sotnerville, 6 B. & C. 
126, 132. 

(r) Doe d. Thomsen y. Amey, 12 A. & 
E. 479. See ante, 118. 

^^(s) Doe y, BeU, 5 T. R. 471. See ante, 
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Sect. 7.— Notice to Quit (under AgricuLtubal Holdings Act). 

holds over and continues to pay rent as before, which the landlord Cu.Vlll. b.7. 
accepts {t) ; or where a lease becomes void upon the death of the 

■ lessor (a tenant for life), and the remainderman accepts subsequent wry). 

rent, whereby a new implied tenancy is created (w) ; any such new 
tenancy will be deemed to have commenced from the same day of the 
year os the original term, and the notice to quit should be given 
accordingly (jr). 

The tenant is entitled to retain possession till midnight of the same Time of Day 
day of the year on which the tenancy commenced ; a notice to quit at Quitting, 
noon of such day is bad (y). 

The common law rule, lhat in all cases of yearly tenancies, the Notice to Quit 
tenant is entitled to half-a-year’s notice expiring at that period of the cuitSai 
year at which the tenancy commenced, is altered in favour of agricul- HoltogsAct, 
tural tenancies of two acres or more by the 51st section of the Agri- 
cultural Holdings Act, 1875 (38 & 39 Viet. c. 92) ( 3 ), wliich doubles 
the length of notice required. This section enacts that “where a 
half-year’s notice, expiring with a year of tenancy, is by law neces- 
sary and sufficient for the determination of a tenancy from year to 
year, a year’s notice so expiring shall by virtue of this act be necessary 
and sufficient for the same ; but nothing in this section shall extend 
to a case where the tenant is adjudged bankrupt, or has filed a peti- 
tion for a composition or arrangement with his creditors.” This 
section applies only to the common case where a half-year’s notice is 
necessary by implication of law (cf), and has no application to the case 
where a half-year’s notice, much less where six months’ notice (ft), is 
expressly stipulated (c). 

The 52nd section of the same act provides that a notice to quit. Notice to 
which relates to part only of the holding, shall be good if given 
with a view to the use of land for the erection of labourers’ cottages, 
the providing of gardens for labourers, the planting of trees, the 
working of coal, &c., “ the obtaining of brick earth, gravel or sand,” 
or the making of a watercourse or road, the tenant to bo entitled to 
a proportionate reduction of rent. The same section provides that 
“ the tenant shall further bo entitled at any time within ticcnty-cight 
days after service of the notice to quit, to servo on the landlord a 
notice in writing to the effect that ho (the tenant) accepts the same 
as a notice to quit the entire holding, to take eflFect at the expiration 

(0 Eyatt V. GrsgithB, 17 Q. B. 670. XXI., aud eet out at length, Appendix 
See ante, 207. A., post. , 

(a) Doe V. WaiU, 2 Esp. 601 ; 7 T. R. (a) See Bight d. Flower v. 2)arh, l 
83. See ante, 208. T. R. 169, and the other cases, ante, 308. 

(it) Doe d. Jordan v. Ward, 1 H. Blac. (6) Wilkinson v. Calve^, L. R-, 3 0. P. 

96 ; Dw d. ColliM r. Weller, 7 T. R. 478; D. 360 ; 47 L. J., C. P- J 38 L. 1. 

Eumphreys y. Franks, 18 0. B. 323. 813 ; 26 W. R. 829, per Lord Colendge, 

(v) Page v. More, 16 Q. B. 684. 0. J. 

(s) See this act commented on, Chap. (<*) See Id, 
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HoldiiigH Act 
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What Tenad-. 
cies ore deter- 
minable by 
Kotice at the 
End of the 
first Year. 


of the then current year of tenancy ; and the notice to quit shall have 
effect accordingly.” This last provision, which it is purely optional 
with the tenant to avail himself of, seems intended to give him the 
benefit of giving up the part of the holding to which the notice 
applies sooner than he would be entitled to do in the ordinary course 
of things ; for if the tenant should not avail himself of the provision 
the notice will ho a ‘‘year’s notice, expiring with a year of tenancy” 
(in accordance with sect. 51), and not with the “ current year.” 

The Agricultural Iloldings Act, 1875, it must be remembered, 
applies to all agricultural or pastoral tenancies of two acres or more, 
beginning after the commencement of that act (February 14th, 
187C), unless the landlord and tenant agree in writing to exclude it; 
but does not apply to tenancies from year to year current at the com- 
mencement of the act, if within two months after that date either 
landlord or tenant has given written notice to the other that he does 
not wish it to apply {d). 

A tenancy “ from year to year so long as both parties please,” is 
determinable at the end of the first, as well as of any subsequent 
year, unless in creating such tenancy the parties use words showing 
that they contemplate a tenancy for two years at least (^). But where 
a tenancy is created for “one year certain, and so on from year to 
year” (which is often done by mistake), it enures as a tenancy for 
two years at the least, and cannot bo determined by notice to quit at 
the end of the first year (/) ; but it may bo determined by due notice 
to quit at the end of the second or any subsequent year of the 
tenancy (g). A tenancy “ for twelve months certain and six months’ 
notice afterwards ” may be determined by notice to quit at the end 
of the first year (A) : but a demise “ not for one year only, but from 
year to year,” has been hold to constitute a demise for two years at 
least (/). A tenancy for six months, and so on from six months to six 
months until determined by either party, is a tenancy for one year at 
least (A). So a lease for three years, and so on from three years to 
three years, makes one term for six years (^). Such tenancy may be 
determined by a half-year’s notice to quit expiring at the end of the 
first six years, or of any subsequent period of three years, but not at 
any other time (m). A demise for “ a term of three years determin- 
able on a six months’ previous notice to quit, otherwise to continue 

(d) See sects. 56, 67. L. J., C. P. 261. 

(e) Doe d. Clarke v. Smaridge^ 7 Q. B. (t) Dean d. Jacklin t. Cartwright^ 1 
957 : Doe d. Plumer y. Nainhyy 10 Q. B. East, 31. 

473 ; Smith L. & T. 323 (2Dd id.), {k) Beg. y. Chawton, 1 Q. B. 247. 

(/) Doe d. Chadhom y. OreeUy 9 A. & E. {() Hennings y. Bradason, 2 Ley. 46. 

658. (m) Cole Eject. 36 ; Jtoe d. Bree y. lees, 

{a) Cole Ejeo. 34. 2 W. Bloc. 1171 ; Hennings y. Brahasem, 2 

(A) Thompson y. Maberleg, 2 Camp. 673 ; Lev. 46 ; Jones v. Nixon, 1 H. & C. 48. 

Brou n y. Symons, 8 C. B., N. S. 208; 29 
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from year to year until the term shall cease by notice to quit at the Cii.Vlir. b.7. 

usual times,” is a demise for three years certain, determinable only at 

the end of that period by six months’ previous notice ; and if not then sari/). 

determined, a subsisting tenancy from year to year. Such a demise 

cannot be determined by a notice to quit at the end of the first or 

second of the three years (n). 

A husband cannot maintain ejectment for his wife’s lands, let from By Husband, 
year to year with his express or implied assent, without first giving 
due notice to quit (o). 


Where an infant becomes entitled to the reversion of an estate 
leased from year to year, ho cannot eject the tenant without giving 
the same notice to quit as the lessor must have given {j)). So whe^o 
an infant becomes of age, he cannot, without the usual notice to quit, 
eject a tenant Avho has attorned to him during his infancy after a 
previous ejectment in his name (q). 

A notice to (piit is not rendered unnecessary by the death of the land- 
lord (r), or of the tenant (^), nor by an assignment of the term (/), or 
of the reversion (?/). But in all sucli cases notice to (piit should bo given 
by or to the person or persons for the time being legally entitled to 
the term, or to the n version, as the case may be (.r). 

Where notice to rpiit is duly given by the landlord, or other person 
for the time being legally entitled to the reversion, and ho afterwards 
assigns his reversion, the assignee may avail himself of the notice (//). 
So the churchwardens and overseers of a parish may avail themselves 
of a notice to quit duly given by their predecessors {z). 

A proper notice to quit given to the tenant or his assignee will operate 
against any subsequent assignee {a). 


By Infant. 


After Death, 
or Assign- 
ment. 


BiibKoquont 
Revorsioners 
may avail 
thcmselvcH 
of proviouB 
Notice. 


Notico'by 
Touant binds 
Assignee. 


(c) W/wn umwcessanj. 

Where the demise or agreement specifies the term or event upon Demise for 
which the tenancy is to determine, no notice to quit is necessary (6) ; T®*™- 


(n) Jonct V. Nixon f 1 H. A 0. 48 ; 31 
L. J., Ex. 606 ; Brown v. Trumper, 26 
Beav. 11. 

(o) Doe d. Leicester v. JBiffffSf 1 Taunt. 
367 ; 2 Id. 109. 

(p) Maddon d. Baker v. White^ 2 T. R. 

(q) Doe d. Miller v. Nodenf 2 Esp. 630 ; 
Cole Ejeo. 36. 

(r) Maddon d. Baker v. JFhite^ 2 T. R. 
169. 

(•) Doe d. Shore v. Porter ^ 3 T. B. 13 ; 
Doe d. Hull y. WW, 14 M. A W. 682 ; 
Maekay y. Mackreth, 4 Doug. 213; 16 
Ves. 241 ; Gulliver d. Tasker v. Burt\ I 


W. Blac. 696. 

(rt Doe d. Castleton y. Samuel^ 5 Esp. 
173. 

(f/) Birch V. JFriyhty 1 T. R. 378; 
Burrowes v. Oradin^ 1 D. & L. 213, 218. 

(x) Colo Ejeo. 35. 

(y) Doc d. Earl of Egreinont v. Forwood^ 
3 Q. B. 627. 

(z) Doe d. Higgs v. Terry, 4 A. & E. 
274 ; Doe d. Hohhs y. Cockell, Id. 478. 

(a) Doe d. Castleton y. Samuel^ 6 Esp. 
173. 

(J) Bight d. Flower y. Darhy, 1 T. R. 
162; Id. 64. 
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Ch.VIII. b.7. 08 where the demise is for one year (c) : or for any certain number of 
(wAw iwwww- ^ particular day(e). Similarly, if a tenant enter under 

aartj), an agreement for a lease for seven years, which lease is never executed, 
Agreement seven years tho tenancy from year to year, created 

for by the payment and acceptance of rent during that period, determines 
Bpeci 0 erm. notice to quit (/). But if there be an agreement for a 

lease of twenty-one years, determinable at the end of the first seven or 
fourteen years, the tenant cannot quit at tho end of the first seven years 
without giving any notice (g). 

If a term is granted which in the lease is limited by the happening 
of a certain event, the term will end on the happening of tho event 
without any notice to quit being required. Thus where there is a lease 
or agreement for a lease “during tlie joint lives of A. and upon 
the death of cither of them the term determines without any notice to 
quit (A) ; and where a house or part of a house is occupied by one of 
several partners “during tho continuance of the partnership;” upon 
a dissolution thereof he may bo ejected without any notice to quit (/). 
So where premises are occupied by a servant and his family as part of 
the remuneration for his services, whenever such service is determined, 
an ejectment may be maintained against the servant witliout notice to 
quit (A-). And whore an intended purchaser is let into possession until 
a given day on terms tho same rule will apply {1). 

Where Notice It may be expressly stipulated that the tenant may quit vithout 
pTCMly at any time, upon the happening or discovery of a particular 

pcnHcd with, event or fact (which happens), ex. gr. “if he finds anything that may 
at all lead him to suspect that there is any embarrassment in his land- 
lord” (^«)- 


When Term 
limited tiU 
Rpecified 
Erent. 


Monthly or 
Weekly Te- 
nancy. 

Jonca V. M iila. 


Where the tenancy is otherwise than yearly, and there is no local 
custom or special stipulation as to notice, it is very doubtful what 
notice to quit is necessary. A notice corresponding witli the period of 
tenancy, ex. gr. a week’s notice in case of a wTckly tenancy, is clearly 
snflicient (;/)> whether it is necessary is not settled. It w^as ruled 
by Parke, B., at nisi prius (c), in an action for use and occupation, 


(tf) Cobb V. StoleSf 8 East, 358, 301 ; 530. 

Johnstone v. JfudlestonCf 4 B. & C. 937 ; (0 Doe d. Waithman v. Miles^ 1 Stark. 

IStricklandy. Maxwell^ 2 Cr. &M. 539. 181 ; Doe d. Colnaghi v. Bluclc^ 8 C. iSc P. 

' (d) Messenger y^Jrmstrong^ 1 T. R. 64'; 464. 

Doe d. Godsvll v. IngliSy 3 Taunt. 54 ; (A) Doc d. Hughes v. Corbett^ 9 0. & P. 

Roberts v. Hayward, 3 C. & P. 432. 494. 

((?) Doe d. Lccson v. ^ayer, 3 Camp. 8. (/) Doc d. Lteson v. Saycr, 3 Camp. 8 ; 

[f) J)oe d. TiU v. Stratton, 3 G. & F. Doe d. Tarkcr v. Boulton, 6 M. & 8. 148 ; 

164; 4 Bing. 446; Jleney^y. Lindlry, 3 Doe d. Moore v. Lauder, I Stark. 308; 
M. & G. 498, 614 f Doe d. Davenish v. Right d. Lewis y. Beard, 13 East, 210. 

Moffatt, 15 Q. B. 257, 266 ; Tress v. Savage, {m) Bethell v. BUfwowe, 3 M. & G. 1 19. 

4 E. '& B. 36. (w) See Doe d. Beaeoek v. Baffan, 6 

[g) Chapman v. Towner, 6M. &W. 100; Esp. 4. 

and Brown v. Trutnper, 26BoaT. 11. (a) Huffell v. Armitatead, 7 G. & P. 66, 

[h) Doe d. Bromjield y. Smith, 6 East, 58. 
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that the well-known rule that a yearly tenancy cannot be doterminod 
without half-a-year’s notice, “ cannot be applied to a weekly taking,’’ 
inasmuch as “the effect of it would be to show that half-a- week’s notice 
was necessary to put an end to such a tenancy;” that a week’s notice 
to quit is not implied as part of the contract in a weekly taking, and 
that a tenant who quitted on the same day of the week on which he 
entered was not bound to pay rent for the week subsequent. But in 
Jones V. Milk (jo), the Court of Common Pleas held that a tenancy 
from week to week does not determine without some reasonable notice: 
and that an ejectment cannot be maintained against such tenant with- 
out any previous notice. Both these cases being decided in favour of 
the tenant, they are not so conflicting as has been generally supposed. 
On the whole, the law appears to be that, in the case of Aveekly tenan- 
cies, the landlord is entitled to such reasonable notice, not exceeding 
a week, as will enable him to get a now tenant, and the tenant to such 
reasonable notice, not exceeding a week, as will give him a reasonable 
time to remove his property from the premises (y). After notice given 
the tenant appears to be entitled in strict law to stay until midnight of 
the day on which the notice expires, at whatever hour of the day the 
tenancy may have commenced, or the notice may have been given ; — 
for the law takes no account of fractions of a day. This seems to 
follow from the authority (r), in which a notice to quit at noon (of the 
proper day) was held bad in tlio case of a tenancy from year to year ; 
but a custom to quit at a more convenient time, if it could be proved 
in fact, would no doubt be good in law. 

The onus of proof of any custom (where a custom is relied on) lies 
on the party assorting its existence (s). If there be any such local 
custom or special stipulation, notice to quit must be given accord- 
ingly (^), and such notice will of course be suflicient (w)- 

A notice to quit is unnecessary to determine a strict tenancy at 
win [x). But such tenancy must bo duly determined by a “ demand 
of possession,” or by entry, or by something equivalent, on or before 
the date of the plaintiff’s alleged title in an ejectment (y). Implied 
tenancies at wiU frequently change into tenancies from year to year, 
upon payment of rent, &o. (s), in which case the usual notice to quit 
must be given. 


Cn.VIII. 8.7. 
Notice to Omit 
{when unneees^ 
sary). 


After Notice, 
Tenant may 
stay till 
Mi^ight. 


Proof of 
Custom. 


Tenants at 

wm. 


(p) 10 C. B., N. S. 788 ; 31 L. J C. P. 
66. Williams, J., thought that a wook’s 
notice, and Willos, J., mat half-a-wook’s 
notice, was necessary. 

{f) See per Erie, 0. J., in Jones t. Jfi/is, 
ubi supra, citing Thunder d. Weaver v. 
NelcheVf 3 East, 449. 

(r) Page v. MoorCf 16 Q. B. 66. 

W Cole Ejcc. 33, 37. 

{t) Doe d. Peacock v. if&jftfw, 6 Esp. 4 ; 
Doe d. Finlayson v. Bayley^ 6 C. & P. 67. 

(w) Doe d. Pamj v. Hazelly 1 Esp. 94 ; 
Doe d. Campbell v. Seott^ 6 Bing. 362. 


(j*) Doe d. Tomes v. Chamherlaine^ 6 M. 
& W. 14 ; Doe d. Milburn v. Edya}\ 2 
Bing. N. C. 498 ; Doe d. Jones v. Jones^ 10 
B. & C. 718; Doe d. Hall v. Wood, 14 M. & 
W. 682 (2ud point) ; Doe d. Hollingsworth 
y. Stenneitf 2 Esp. 717. 

(//) Ooodtitle d. Galloways, Herbert^ 4 T. ‘ 
n. 680; Denn d. Prune v. liawtinSf 10 East, 
201 ; Doe d. Jacobs v. Phillips^ 10 Q. B. 
130 ; Doedi, Nicholly. .V'Awy, 10 B. & C. 
721. 

(;) Clayton v. A/«AYy,8T. R. 3, ante, 206. 
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CH.vin. fl.7. 

Notice to Quit 
{when unneees^ 

Tenants on 
Sufferance. 

Intruders. 


Mortgagors. 


Tenants of 
Mortgagor. 


Corporations. 


Whero Plain- 
tiff claims bj 
Titlo para- 
mount. 


A tenant on sufferance is not entitled to any notice to quit, nor 
even to a demand of possession, before an ejectment can be maintained 
against him {a). But such tenancy will easily change into a tenancy 
at will, or into a tenancy from year to year, whereupon a demand of 
possession, or a regular notice to quit, will become necessary (6). 

If a man got into possession of a house to be let, without the 
privity of the landlord, and they afterwards enter into negotiations 
for a lease, but differ upon the terms, the landlord may maintain 
ejectment to recover possession of the premises without giving any 
notice to quit (c). But possession should be demanded before action, 
to put an end to any implied tenancy at will, arising from the nego- 
tiations (cl). 

A mortgagor who is suffered to remain in possession, or in receipt 
of the rents and profits of the property mortgaged, not being a tenant 
of the mortgagee, but in the nature of a bailiff to receive the rents, 
and thereout pay the interest, and keep the surplus for his own 
use {c), is not entitled to any notice to quit, nor even to a demand of 
possession, before ejectment (/). 

Tenants from year to year of the mortgagor, whose tenancies com- 
menced before the mortgage, are entitled to the usual notice to quit (g). 
But if their tenancies commenced after the mortgage, they are not 
entitled to any notice to quit, nor oven to a demand of possession (A), 
unless a new tenancy has been created as between the mortgagee and 
the tenant («). 

It seems that notice to quit need not bo given by or to a corpora- 
tion aggregate where there has been no demise ander seal, and that 
either party may determine the tenancy at any time without notice (A) . 
A notice to quit (when necessary) may bo given by the steward of the 
corporation without his being authorized so to do under the common 
seal (/). If given to a corporation it must be directed to them, and 
not to their head officers {ni). 

Where the plaintiff claims by title paramount to the tenancy from 
year to year notice to quit is unnecessary (n), 

(ff) Dot d. Moore v. Laicder, 1 Stark. R. L. C. 579 ; Thunder d. Weaver v. Belcher, 

308 ; Doe d. Lrenon v. Sayer, 3 Camp. 8 ; 3 East, 450 ; Doe d. Parker v. Boulton, 6 

Doe d. Uohy v. Maisey, 8 B. & C. 767. M. k S. 148. 

(i) Cole Ejec. 38. (0 Doe il. ITughee v. Bucknell, 8 0. & P. 

' \c) Doe d. Knight v. Quigley, 2 Camp. Doc ^.Whittakery. Hales, ^22, 

505. [k) Finlay v. Bristol and Freter It. Co., 

{d) Cole Eject. 58. 7 Exch. 409 ; Copper Miners' Co. v. Fox, 16 

(c) Trent Y. J[unt, 9Exch. 14 ; onto, 47. Q. B. 229 ; Penmngtony. Cardale, 3 H. & 

(/) Doe d. Roby v. Maisey, 8 B. & C. N. 656 ; but see Doe d. Pennington v. 

767 ; Doe d. Fisher v. Giles, 6 Bing. 421 ; Tanierc, 12 Q. B. 998. 

Doe d. Siu‘U V. 2'om, 4 Q. B. 616 ; Doe d. (/) Roe d. Dean and C. of Rochester v. 
Wilkinson v. Goodier, 10 Q. B. 967 ; Doe Pierce, 2 Camp. 96 ; Doe d. Birmingham 
d. Garrody. Olley, 12 A. & E. 481 ; Cole Canal Co. v. Bold, 11 Q. B. 127. 

EjcK!. 38, 462; but see West v. Fritche, 3 (w) Doe d. Earl of Carlisle y. Woodman, 

Exch. 216. 1 East, 228. 

{g) Doe d. Bou man y. IjCids, 13 M. & («) Doe d. Putlavd y. Milder, 2 B. & A. 

W. 241 ; 2 D. & L. 667. 782 ; Cole Ejec. 40. 

(70 Ktcch y. Mali, 1 Doug. 21 ; 1 Smith 
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A diflolaimer by a tenant from year to year of tbo reversioner’s title Ctt.vni. b.7. 
renders any notice to quit unnecessary (o). 

•' f \ / (when unneas” 

iary). 

(d) jBy whom and to whom given. Disclaimer. 

A notice to quit may be given either by the landlord or by the By whom, 
tenant, or by the authorized agent of either party {p). The agent, Agents, 
who, if acting generally, may give the notice in his own name, 
but not if he is acting specially ((/), ought to have sufficient authority 
when the notice is given, or, at the latest, when it begins to operate : 
a subsequent recognition is not sufficient (r). Where the trustees of a 
marriage settlement left the entire control and management of the 
trust estates to their cestui que trust, who was tenant for life in pos- 
session, it was held, that ho was their general agent in that behalf, 
and had power to give notices to quit, and that such a notice given in 
his own name only was sufficient (.s‘). But when a notice to quit is 
given by a particular agent, having a limited authority only, such 
notice should be given in the name of the principal, or expressly on 
his behalf {t) . A notice given by an agent in the names of W. and B. 

“ and others ’’ is valid as a notice from W. and B. only {n). A notice 
by an agent of an agent is not generally sufficient (^). 


Any person for the time being legally entitled to the immediate AsHiguocs, 
reversion of and in the demised premises, ex. gr. as assignee, devisee, neir.^ Exc- 
heir, executor or administrator of the landlord, may give notice to cutors, &c. 
quit (//). One of several executors or administrators is competent 
to give a notice to quit on behalf of all (s). Any subsequent owner 
deriving title through or under the party giving the notice may avail 
himself of it (a), 

A mortgagee whoso mortgage is subsequent to the commencement Subsequent 
of a tenancy from year to year created by the mortgagor is an 
assignee of the reversion, and he may give the tenant the usual notice 
to quit (6). But a prior mortgagee need not give any notice to 
quit (c). 

Where A. demises to a mining company, and afterwards becomes Partners. 


(o) Post, Sect. 8 ; Colo Ejoc. 41. 

Ip) Cole Ejeo. 42 ; see Fonns, Appon- 
dii a, Nos. 3, 6. 
b) Jmes V. Phippiy infra. 

(r) l)oe d. Mann y. Walter^y 10 B. & C. 
G26; Doe d. Lytter v. Ooldwitiy 2 Q. B. 
143, 146; JDoe d. Rhode* y. RohinsoHy 3 
Bing. N. C. 677 ; Poe d. Fieherr. Cuihelly 
6 East, 491, 498. 

(«) Jonee v. PhxppSy L. B., 3 Q. B. 303 ; 
37 L. J., Q. B. 173. 

(<) Poe d. Lyeter v. OoldvoWy 2 Q. B. 
143, 146 ; Buron v. Penmany 2 Exch. 188; 
Cole Eleo. 44. 


0/) Poe d. Bailey v. Foster y 3 C. B. 210 . 
m Poe d. Rhodes v. ItobbrnHy 3 Bing. 
N. 0. 677 ; Cole Ejec. 45. 

( y) Cole Ejec. 42, 

\z) Id, 43. 

(^) Poe d. Earl of Egremont v. Hellingsy 
G Jur. 821) Q. B. ; Poe Earl of Egremont 
V. Forwoody 3 Q. B. 627; Poe d. Higgs v. 
Tetryy 4 A. & E. 274. 

(b) Buri'owes v. GradUiy ID. & L. 213, 
218; Rauson v. Etckey 7 A. & E. 451; 
Burton v, Pickensony 17 L. T. 246. 

(f) Ante, 314. 
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Cn.VIII. 8.7. 
Notice to Quit 
(by and to whom 
given). 


JointTonantfl. 


TonantB in 
Common. 


Reocivora. 


a member of that company, he may nevertheless give the company 
notice to quit, and afterwards maintain ejectment against them (d). 
Where a brewer demised to a publican upon a yearly tenancy, deter- 
minable at any time by three months’ notice, after which the brewer 
took ill two new partners, and the subsequent receipts for rent were 
given in the name of the firm : held, that a notice to quit given by 
the lessor in his own name only was sutTicient, and that it was not to 
be presumed from the receipts that the /rt/rr/ estate in the reversion 
had vested in the firm (e). 

Where several joint tenants demise from year to year, such of them 
as give notice to quit may severally recover their respective shares (/). 
A notice to quit signed by one of several joint tenants on behalf of 
himself and the others (whether authorized by them or not) is suf- 
ficient to determine a tenancy from year to year as to all ; because 
the tenant holds ///c u7/o/c jvrmisra of all so long as ho and all shall 
please, and a notice to quit given by any one effectually puts an end 
to that tenancy (//). And therefore also a notice to quit given on 
behalf of several joint tenants by a person authorized by one of them 
to give such notice is sufficient to determine the tenancy as to all [h). 
A notice given by an agent in the names of W. and 13. “ and others ” 
is valid as a notice from W. and B. only [i). 

A notice to quit given by one of several tenants in common may be 
to quit his undivided part or share (/•). Where {\\^y denme jointly 
they seem to stand on the same footing as joint tenants, and notice 
to quit may accordingly be given by either of them on behalf of him- 
self and the otliers (/). 

A receiver, whether appointed by the High Court, or by a private 
individual iciih a yencral nnUwrity to kt the lands to tenants from year 
to year, has thereby implied authority to determine such tenancies by 
a regular notice to quit [m). But a person authorized to manage the 
affairs of another during his absence abroad, and to receive his rents, 
has no authority bn 2 )rwd by laic to determine a tenancy by notice to 
quit; but it is a question of fact for the jury whether he had such 
authority (;/). “A mere receiver of rents, as such, has no authority 
to determine a tenancy” (o). 

{d) Doe d. Jlanry v. Francis f 4 M. &'W’. Doe d. Jtoberison y. Gardiner f 12 G. B. 323. 
331. tSeo the fonn, post, Appendix G. 

(<?) Doe d. Green y. Daker, 8 Taunt. 241. (/) Colo Ejec. 44. 

(/) Doe d. Whayman v. Chaplin^ 3 («») Wilkinson v. Colley ^ 6 Burr. 2696, 

Taunt. 120. 2G98; Doe d. Marsaek v. JZrod, 12 East, 

( g) Doc d. Ashn v. Summersett^ l B. & 57 ; Doe d. Manvers y. Mizemt 2 Moo. & R. 

Ad. 135, 140 ; Doe d. Kindersleyy. Hughes^ 66. 

7 M. & W. 141; Alford v. FirAwy, Car. («) Doe d. Mann y. WalterSf 10 B. & C. 
& M. 210; Smith L. & T. 327 (2nd ed.). 626. 

W ^ d. Kindersley y. Hughes^ 7 M, (o) Id. 633, Parke, J. ; Doe d. BMdes v. 
& W. 141. Dobinson^ 3 Bing. N. C. 677 ; Maseler y. 

(i) Doed. Bailey y. Foster^ 3 0. B. 216. lemoyne^ 6 G. S., N. S. 660; Ptarse y. 

(A-) Cutting y. Do'by^ 2 W. Blac. 1075; Boulter y 2F. &; F. 133. 
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Sect. 7. — Notice to Quit (by and to whom given). 

A notice to quit given by the landlord should be given to his Cu.VIII. b.7. 
immediate tenant, or to his assignee, &o., in whom the terra is then 
vested, and not to a mere subtenant (p). A notice addressed to the ^ ffimi). 
tenant, but sensed upon the subtenant upon the premises, is insuffi- To whom 
cient {q). The notice should be directed to the tenant, and may bo ^iYen--by 
delivered to his solicitor or agent (r). In Tanham v. Nicholson (s) it 
was held by the House of Lords that service upon a person whose yichohon! 
duty it would be to deliver the notice to the tenant was sufficient to 
sustain ejectment, although in fact the notice was never delivered 
to the tenant : in this case the tenant was imbocilo, and the notice 
was delivered to his daughter, wlio lived in the house and managed 
it. If the notice be served upon the tenant personally, it need 
not be directed to him by name (/). The tenant on being served 
with the notice should give a similar notice to his subtenant, and 
will be liable to an ejectment if his subtenant hold over (?«). In 
the absence of proof to the contrary, a person who has obtained pos- 
session from a tenant will be presumed to be in possession as assignee 
of the term, and not as a mere subtenant (.r). Wlierc on tlic death 
of a tenant from year to year his widow remained in possession, and 
a notice to quit was given to lier, this was held sulficicnt in the 
absence of any evidence of a probate or letters of administration 
granted to some other person (//). AVhere there are two or more 
joint lessees, a notice to quit given to one of them, oven by parol, is 
sufficient for all ( 2 ). Where a corporation aggregate is the tenant, 
and a notice to quit is necessary {(t)^ it should be addressed to the 
corporation, and not to its officers (6). 


A notice to quit given by the tenant should bo given to his imme- To whgm 
(Hate landlord or his assigns, and not to the ground landlord or other 
person through whom the immediate landlord derives his title (c). 

If the immediate landlord is dead, or has assigned his reversion, the • 
notice should be given to the person or persons for the time being 
legally entitled to the immediate reversion^ ex. gr. to the heir, executor, 
administrator, devisee or assignee of such landlord, as the case may 
be (c). Or it may be given to the attorney or agent duly authorized 


(p) Pleasant d. Hay ton v. Pennon y 14 
East, 234 ; Poe d. Morris v. Williamsy 6 
B. & C. 41. 

(q) Poe d. Mitchell v. Leviy Ad. Ejeo. 92, 
note (6). 

(r) Poe d. Prior v. Ongleijy 10 C. B. 25, 
34. 

^(s) L. R., 6 H. L. 561; 6 Ir., C. L. 

(0 Poe d. Matthewson v, JFriyhtmany 4 
Ebp. 6. 

(u) Jtoe ▼. Wiggsy 2 Bos. & F., N. R. 330. 
{z) Poe d. Morris v. WilliamSy 6 B. & 


C. 41; Jioe d. Blair v. iStreety 2 A. & E. 
329, 331; Hindleg v. Jliekerbgy 6 Esp. 4. 

( y) Bees d. Mcars v. Perroty 4 C. & P. 
230'. 

(i) Poe d. Ld. Macartney v. J. and W. 
Crtcky 5 Esp. 196 (tlic marginal note of 
this COSO' is iufiorroct) ; Poe d. Ld. llrad^ 
ford 7 . Watkinsy 7 East, 661. 

(a) Ante, 308. 

\b) Poe d. Ld. Carlisle r. Woodmatiy 8 
East, 228. 

(e) floods 7. Hgdcy 31 L. J., Gh. 295 ; 
10 W. R. 339. 
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Chap. VIII. — Determinatiok op Tenancy. 


CH.VIII. S.7. 
Notice to Quit 
(byandtowhom 
given). 


Parol Notice 
to Quit gene- 
rally suffi- 
cient. 


Notice in 
Writing. 


Certainty of 
Notice to 
Quit. 

Ahtarn v. 
BeUman, 


iu that behalf of such landlord, or other person so entitled as afore- 
said (rf) : but not to a mere collector of rents who has no actual 
authority to receive such notices (e). 

(e) Form and Service of, 

A parol notice to quit is generally sufficient, whether given by or 
on behalf of the landlord (./'), or the tenant (//). Even when given on 
behalf of a corporation aggregate by their steward or agent (A), if any 
notice be necessary in such case (/). A good parol notice will not be 
waived by a subsequent insufficient notice in writing (A). 

Generally speaking, notice to quit is given in writing (/). No 
particular form is necessary ; but if given by or on behalf of the 
landlord, it must in substance and ollecjt request the tenant, or other 
the person for the time being legally entitled to the term (not a mere 
subtenant (w?)), to quit and deliver up possession of all the demised 
promises at the proper time : if given by or on behalf of the tenant, it 
must in substance and efTect inform the landlord, or other the person 
or persons for the time being legally entitled to the immediate rever- 
sion, that the tenant will quit and deliver up possession of all the 
demised premises at the proper time (n). 


A notice to quit must bo clear and certain, so (is to bind the party 
who gives it, and to enable the party to whom it is given to act upon 
it at the time when ho ought to receive it (o). And in conformity 
with the interpretation usually given to a dictum of Lord Mansfield 
(in a case in which the court held the particular notice before them to 
be good) (/i), it was also laid down in prior editions of this work, and 
in tlio text books generally (r/), Uiat ii notice to be good must not be 
optional, i. e. must not give the noticee an option to enter into a new 
contract of tenancy. But in Ahearn v. Bellman (r) the majority of 
the Court of Appeal held that a notice might bo optional, and yet 
good. In that case the tenant held at 150/. a year, and the notice 
was this : — ‘‘ I hereby give you notice to quit and deliver up possession 


(d) Doe d. Prior v. (higky, 10 C. B. 25 
(laat point) ; Papillon v. Brunton^ 6 H. & 
N. 618 ; 29 L. J , Ex. 2G5. 

(<!) Peane v. Boulter^ 2 F. & F. 133. 

(/) Doe d. Ld. Macartney v. Crick ^ 5 
Esp. 196; 2 C. & K. 420. 

'{g) T'immimy, Bawlinsw^^ 3 Burr. 1603; 
1 W. Blac. 533; Bird v. Devonvielk, 2 C. 
& K. 415. 

(A) Boe d. Dean and C. of Bochester v. 
Pierce^ 2 Camp. 96 ; 7 Q. B. 677. 

(•) Cole Ejec. 39 ; Finlay v. Bristol and 
Exeter B. Co,^ 7 Exch. 409; Copper Miners 
Co. V, FoXj 16 Q. B. 229 ; Doe d. Penning- 
ton V. Taniere^ 12 Q. B. 998; Pennington 
V. Cardalcy 3 H. & N. 656. 

[k) Doe d. Ld, Macartney v. CWcA, 6 
Esp. 196. 


(t) See tho forms, post, Appendix C., 
Nos. 1—7. 

(w) Ante, 317 (p). 

(w) Cole Ejec. 46, 47. 

(o) Seo Doe d. Lyster v. Goldwin^ 2 Q. B. 
14.3. 

(p) Doe d. Matthews y.Jackson^ 1 Bougl. 
175. The words wore, “I^deedro you to 
quit, or I shall insist on double rent.” 

(q) See Smith’s Landlord and Tenant, 
2nd cd. 326 ; Adams on Ejectment, 96 ; 
Cole on Ejectment, 46. 

(r) L. R., 4 Ex. D. 201 ; 48 L. J., Ex. 
681; 40 L. T. 711 ; 27 W. R. 928— C. A., 
reversing the ruling of Lopes, J., at 
Liverpool Assizes ; Boberts v. Hayicard^ 3 
C. & F. 432. 
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Sect. 7. — ^Notice to Quit (Form and Service of). 

of the shop, premises, and show rooms situate and being 20, Moss Street, Cu.vill. s. 7. 

Liverpool, and now held by you as tenant from me, on or before the 

Ist day of May, 1878. And I hereby further give you notice that AVrriwo/). 

ehould you retain posmmn of the premises after the date before mentionedy 

the annual rental of the premises now held by you from me will he 160/., 

payable quarteidy in adcance.^^ The court (Brett, L. J., dissenting), 

held that the words in italics did not invalidate the notice to quit. 

“It has been said, and truly said,” observed Cotton, L. J., “that a 
notice to determine the tenancy must bo clear and unambiguous; 
but that does not at all mean that a notice otherwise sufficient is 
made insufficient by its being accompanied by something else.” 

A notice given by the grantor of a licence to mine, tliat unless the 
grantee kept a certain number of minors at work, as ho was bound to 
do, the grantor would re-enter, is not a good notice to avoid the licence, 
which the grantor was entitled to give {s). A notice desiring tlio 
tenant to “ quit the promises which you hold under mo, your term 
tliorein having long since expired,’’ does not recognize a subsisting 
tenancy from year to year, subsequent to the term, but is a mere 
demand of possession (/). A notice to quit and give up possession, 
but not stating to whom, is sufficient (a). 

The notice must extend to all the demised premises, and not to a Must extend 
2 )art only, otherwise it will be bad {v). But tlic court will if possible rre-^' 
construe the notice as a good notice for tlic whole, rather than as a inisea. 
bad notice for part only. Therefore a notice to quit “ Town Barton, 

&o.” is sufficient for other lauds having distinct names held there- 
with {x). So a notice to quit “ all that messuage, tenement or dwell- 
ing-house, farm, lands and premises, with the appurtenances, which 
you rent of me in the parish of S.,” is sufficient to include tlie great 
and small tithes held tlierewith under a parol demise (//). A joint 
tenant or tenant in common may give notice to quit all his part or 
share of tlie demised premises ( 2 ). A mere misdescription of the MisJoscrip- 
property in a notice to quit is not fatal if the tenant bo not misled by 
it. Thus where the premises were fully and accurately described, 
except that they were called “ The Waterman’s Arms ” instead of 
“ The Bricklayer’s Arms ” (a), and where the premises were described 
as situate in the parish of D. (instead of the parish of H.), in the 
county of York (6), both these notices were held sufficient. 

The notice must require the tenant to quit, or give notice of his When the 

« Notice inuBt 

(«) Muakett v. Hilly 6 Bing. N. C. 694. ( y) Doe d. Horgan v. Churchy 3 Camp, expire in ordi- 

U) Doe 6., Oodeell v. Inglisy 3 Taunt. f54. 71. 

(m) Doe d. Bailey v. Foster y 3 C. B. 216. {z) Ante, 316. 

(e) Bight d. Fisher v. Cuthelly 6 East, (a) Doe d. Cox v. , 4 Esp. 186. 

498; Doe a, Roddy, Archery 14 East, 244. (6) Doe d. Armstrong v. Wilkinsony 12 

(x) Doe^. Roddy, Archery 14 East, 244. A. & E. 743. 
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Chap. VIII.— Determination of Tenancy. 


Ch.VIII. b.7. intention to quit, at the proper time. This is the point with respect 
mistakes are most frequently made ; and' such mistakes are 


Service ef)l 


HiuiugLcatc. 


Weekly, &c. 
TonancieH. 


usually fatal to the validity of tlie notice (c). In the case of a tenancy 
from year to year, if the holding be agricultural, and exceed two 
acres, a year’s notice expiring with a year of tenancy must bo given, 
unless the Agricultural Holdings Act, 1875, has been excluded in 
writing (rf). Where that act does not apply, or has been excluded, 
the law requires half-a-year’s notice to quit at the end of the first or 
some other year of the tenancy, and not nt any other period (f?), 
whether the demised premises consist of land or houses (/). 

In a minimj lease, where the lessees are to bo at liberty to deter- ' 
mine it at any time upon a six months’ notice, such notice may 
expire at any time and not merely at the end of the year ( (j), 

Tlio peculiar cose of weekly, &c. tenancies has been already dealt 
with (A). 


CuBtomary If the tenancy commence on one of the ordinary feast days, a 
Notice. notice on or beioro one of the feast days in the earlier half of the 

Morgan v. tenancy to quit on the feast day at the conclusion of the tenancy, is 

suiRciont and necessary, although the period between the two feast 
days should exceed or fall short of the number of days which constitute 
a half-year (/). Thus a notice served on or before Michaelmas-day to 
quit on the following Lady-day (from which day the tenancy com- 
menced), is sufiicient (y), though there are fewer than 183 days 
between the 28th September and the 25th March. So a notice to 
quit on the 24th of June served on the preceding Christmas-day is 
sufficient (A) ; but a notice served on the 26th March to quit on the 
29th of September then next, is insufficient (/), although there are 
more than 183 days between the 26th of March and the 29th of 
September. Where the tenancy commenced from some day in the 
year other than one of the usual quarter days, a full half-year’s 
notice (183 days), expiring on such day, must be given {m). But 


(r) Cole Ejcc. 48; Doe d. Castleton v. 
Samuel^ 6 Esp. 173 ; Doe d. Spicer v. Lea^ 
11 East, 312; Doe d. Finlay son y. Day ley ^ 

6 C. & P. 67 ; Doe d. Daniti v. Wilhams^ 

7 C. & P. 322 ; Doe d. Mtm ell t. Milward^ 
3 M. & W. 328 ; Goode v. JJowcllsy 4 M. & 
W. 198. 

(d) See sect. 61 of that act, ante, 309. 

(e) Darker d. Walker v. Constable, 3 
Wils. 26 ; Fight d. Floner v. Darby, 1 
T. R. 169; Doe d. Darid v. Williams, 7 
C. & P. 322 ; Doe d. Murrell v. Miltvard, 
3 M. & W. 328; Foe d. Frown v. Wilkin- 
son, Go. Lit. 270 b, note (228). 

(/) Foe d. Frown v. Wilkinson, Co. Lit. 
270 b, note (228); Fight d. Flower v. 
Darby, 1 T. R. 162. 

(g) Fridges v. Potts, 17 C. B., N. S, 
314 ; 33 L. J., C. F. 338. 


(h) Ante, p. 312. 

(i) Morgan t, Davies, L. R., 3 C. F. D 
260 ; 26 W. R. 816 ; Doe v. Kightlcy, 7 T 
R. 63; Howard v. Wmsley, 6 Esp. 63 
Smith L. & T. 316 [2Dd cd.}. 

{J ) Foe d. Durant v. Doe, 6 Bing. 674 
Doe d. Matlhewson v. Wrightman, 4 Esp 
6; Doe d. Harrop v. Green, Id. 198, 199 
Doc d. Ld, Fradford v. Watkins, 7 East 
661 ; Papillon v. Frunton, 6 II. k N. 618 
29 L. J., Ex. 266. 

ik) Doed, Fuddle t. Lines, 11 Q. B. 402 

{^Morgan t. Davies, 3 C. F, D. 860 
26 W. R. 816. 

(m) Doe d. Spicer v. Lea, 11 East, 312 
Mills V. Goff, 14 M. W. 72; 2 D. & L 
23 ; Doe d. Cornwall y. Matthews, 11 G. B 
676 . 
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. Sect. 7. — ^Notice to Quit (Form and Service of). 

whore a six months’” notice on either side is expressly agreed for, 
it seems that a six lunar months’ notice is suiRcient (n). 

A notice to quit at ‘‘ Michaelmas next ” primil facie means Michael- 
mas, new style (29th of September) ; but it will be sufliciont for a 
tenancy commencing at Michaelmas, old stylo (11th of October), 
because the tenant cannot have been misled or prejudiced by it (o). 
But a notice to quit “ on the 11 th of October, Old Michaelmas-day,” 
is bod, if the tenancy commenced at New Michaelmas^;;). Upon 
a written agreement to demise from the following “ Lady-day,” a 
notice to quit on the 6 th of April is good, upon parol evidence that 
by “Lady-day” the parties meant Old Lady-day: such evidence is 
admissible where the written agreement is not under seal ( 7 ). A 
notice to quit on “Lady-day” is good either for the Newer Old 
Lady-day, according to the holding, if served in duo time(y). A 
notice to quit “ on the 25th day of March or the Gtli day of April 
next,” if served in sufficient time, is good for New or Old Lady-day, 
according as the tenancy actually commenced («). 

Generally speaking, a notice to quit should expire on the last ilay 
of some year of the tonano 4 y, and not on the same day on which the 
tenancy commenced (/). Thus, upon a tenancy Lady-day, the 
notice shoidd expire on Lady-day, and not on the 2 Gth of March (m). 
A notice to quit on the proper day at twelve o’clock at noon is bad (u?). 

The notice need not mention the particular dan which the tenant 
is required to quit. Thus a notice to quit “ at the expiration of the 
current year of the tenancy which shall expire next after the end 
of one half-year from the date hereof ” is sufficient ( //). A notice on 
22 nd March to quit “ at the expiration of the current year ” is suf- 
ficient for the 29th September, if the tenancy commenced from that 
day ( 2 ), but it is better not to use the expression current year (a), 
A notice on 27th September to quit “ at the expiration of the tenn 
for which you hold the same” is sufficient for Lady-day, if the tenancy 
commenced from that day (ft). A notice to quit “at the expiration 
of the present year’s tenancy” is sufficient, although it docs not appear 


(w) Jlo^ers V. Kingiton-upon-lluU Dock 
Co,, 34 L. J., Ch. 765. 

( 0 ) Furley d. Mayor, ^c. of Canterbury v. 
Wood, 1 Esp. 198; Doe d. lUnde v. -Vince, 
2 Camp. 266 ; Doc d. TVilUs v. Perrin, 9 
C. & P. 467. 

{p) Doe a, Spicer v. Lea, 11 East, 312; 
Smith V. Walton, 8 Bing. 235 ; Cadby v. 
Martinez, 11 A. & E. 720. 

iq) Denn d. Peters v. Hopkiimn, 3 D. 
& R. 607 ; Doe d. Hale v. Benson, 4 B. & 
A. 688. 

(r) Denn d. Wiltan v. Walket', Peake, 
Ad. Cas. 194. 

L.T. 


(«) Doe d. Mattheivson v. Wrightman, 
4 Esp. 6. 

(/) Poole V. Warren, 8 A. & E. 587, 588. 
(m) Ackland v. Lniley, 9 A. & E. 879. 
\x) Page v. More, 15 Q. B. 684. 

(//) ])oc d. Phillips y, Butler, 2 Esp. 589 ; 
Doe d. Williams v. Smith, 5 A. & E. 350. 

{z) Doe d. Baker v. Womhivell, 2 Camp. 
659. 

(a) Doe^. Mayor of lilchmondy ,Morphett, 
7 Q. B. 677 ; Smith L. & T. 323, 326 
(2ud ed.). 

{p) Doe d. Mihies v. Lamb, Ad. Ejcc, 
272, Ilolroyd, J. 

Y 


Cu.VIII. S.7. 
Kotiee to Quit 
{Form and 
Service of). 

Now Stylo or 
Old Stylo. 


Must expire 
on tho/<7J^ Day 
of Homo Year 
of the Te- 
nancy. 

Not “at 
Noon.” 

Nood not men- 
tion the par- 
ticular Day. 
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On. VIII. b.7. 
NttxM to Quit 
(Form and 
Service of). 

When Com- 
mencement of 
Tenancy is 
imknown and 
cannot be as- 
ccrtained. 


on the face of it that it was given six months before the expiration of 
the current year of the tenancy (c). 


Where it is unknown and cannot be ascertained or proved at what 
time of the year the tenancy actually commenced, the notice should 
be to quit on a specified quarter day, “or at the expiration of the 
current year of your tenancy which shall expire next after the end of 
one half-ye|ir from the service of this notice’’ (r/). If an ejectment 
founded on such notice be not commenced, nor the claimant alleged 
in the writ to be entitled to possession, until some day after the third 
quarter day succeeding that mentioned in the notice, such notice will 
certainly be sufficient, supposing the rent to bo payable on the usual 
quarter days and no rent to be received which accrued mhequently 
to the quarter day mentioned in the notice. This is the safest course 
to bo pursued under such circumstances (c). But sometimes an 
implied admission may be obtained from the tenant, by serving him 
personally with a notice to quit on a particular day, and reading 
it to him, or getting him to read it, if he make an objection to it on 
the ground that it is to quit at the wrong time (/). But the de- 
fendant may rebut such prima facie evidence as to the time when 
the term commenced by proof that the tenancy actually commenced 
at a different port of the year {(j). In the absence of such proof the 
jury should bo directed to infer and find that the tenancy commenced 
at the time mentioned in the notice [h). If the tenant, in answer to 
an application by the landlord or his agent, state that the tenancy 
commenced on a particular day, and a notice is thereupon given him 
to quit on that day, it seems that he will be estopped from after- 
wards proving that the tenancy commenced on a different day («). 
Formerly it was held that a notice to quit upon a particular day was 
prima facie evidence that the tenancy commenced on that day, and 
threw upon the defendant the onus of proof that it commenced on 
some other day (i). But that doctrine has long been exploded, 
and it is now settled that such a notice (without more) is not even 
prima facie evidence that the tenancy commenced on the day therein 
mentioned (/). 


(c) Doe d. Go^'st v. Timothy^ 2 C. & K. 
351. 

Doe d. Dighy v. Steely 3 Gamp. 117 ; 
lliret V. i/b#n, 6 M. & W. 393. 

( 0 ) Colo Ejec. 61. 

[/) Thomas d. Jones v. Beece^ 2 Camp. 
64 7; Doe ei.Clarge8f Bart. y. Forster f\Z East, 
406 ; Doe d. Leimter v. Biggs^ 2 Taunt. 109; 
Walker t. Gode, 6 H. & N. 694 ; 30 L. J., 
Ex. 172. 


(g) Oakapple d. Green y. Copous^ 4 T. 
B. 361 ; Cadby y. Martinez, 11 A. & E. 
720. 

(h) Walker t. Gode, 6 H. & N. 694 ; 30 
L. Ex. 172. 

(t) Doe d. Eyre y. Zambley, 2 Eap. 625 ; 
but aee Doe d. Murrell y. Miltcard, 3 M. & 
W. 331. 

(A) Matthewson y. Wrightman, 4 Esp. 7. 
(/) Doe d. Ash y. Calvert, 2 Ctop. 388 ; 
Cole Ejec. 60. 
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Sect. 7. — Notice to Quit (Fokm and Service of). 

When a tenant enters in the middle of a qdarter, and pai/s rent Cn.VIII. a. 7. 
for the broken period to the next regulai' quarter day, and subsequently j 
pays his rent from quarter to quarter, his tenancy will be deemed to Service of). 
have commenced, not when he first entered, but at the ensuing when Tenaut 
quarter day, and notice to quit should bo given accordingly (7ii). 

But if ho" has not paid any rent the tenancy will be deemed to have Quarter, 
commenced on the day when ho ontered, and notico to quit at that 
time will bo good [n). 

Where different parts of the demised premises were entered upon When diffe- 
at different times the notice should be to quit at corresponding 
periods, “ or at the expiration of the year of the tenancy which will 
expire next after the expiration of half a year from the delivery of Times, 
this notice” (o). Such notico will be sufficient for tho whole of the 
premises, if served in time for tho principal subject of tho demise {p). 

If any doubt arise as to which is tho principal and which the acces- 
sorial subject of tho demise, that is a question of fact for tho jury ( q ) ; 
but if the judge assumes tho fact either way, and decides accord- 
ingly, that tho notice to quit is or is not sufficient, tho parly against 
whom ho so decides should expressly desire him to leave the question 
of fact to the jury, otherwise it will bo taken, upon any application 
for a new trial, &c,, that he acquiesced in the fact assumed by 
the judge as the ground of his decision (r). No new tenancy is 
created by a mere agreoment for an increase of rent in tho middle 
of the year of a tenancy, and a notice to quit after the receipt of tho 
increased rent must expire at tho time when the tenant originally 
entered (5). 

Generally speaking, an implied tenancy from year to year, created Wlicrc a To- 
by the payment and acceptance of rent after tho end or determination 
of a previous term, will bo deemed to have commenced at the same Kelly v. Pas- 
time of tho year as tho original term, and notice to quit should be 
given accoixiingly (/). And this rule prevails even where tho original 
term did not cease at the same time of the year as it commenced, 

08 where premises were originally demised for five and a half years. 


(m) Doe d. Holcomb y. Johnson^ 6 Esp. 
10 ; Savage y. Stapleton^ 3 0. & P. 276 ; 
Doe d. King y. Grafton^ 18 Q. B. 496 ; 21 
L. J., Q. B. 276; Smith L. k T. 321 (2nd 
ed.). 

(n) Doe ^.Cornwall y. Matthewe^W C. B. 
^*lb, 

(o) Hoe d. Williame y. Smithy 6 A. & E. 
360. 

(p) Hoe d. Hogget y. Snowden^ 2 W. Blac. 
1224; Hoe d. Strickland y. Spence^ 6 East, 
120 ; Hoe d. Zd. Bradford y. Watkim^l East, 
661 ; Hoe d. Hwenport y. Rhodes. 11 M. & 
W. 602, 603. 


(7) Smith L. & T. 322 (2iid cd.). 

(r) Hoe d. Heapy v. Howard^ 1 1 East, 4 98 ; 
Hoe d. Kmdersley y. Hughes^ 7 M. & W. 
141. 

(«) Ad. Ejcc. 107 (4th ed.) ; Hoe d. HoU 
combe y.Johmonyb Eap.lO ; Crowley v. Viityy 
7 Ex. 319; 21 L. J., Ex. 130. 

(0 Roe d, Jordan y. Wardy 1 H. Blac. 96: 
Hoe d. Martin y. WattSy 7 T. R. 83 ; Hoe 
d. Collins V. Wellery 7 T. R. 478 ; Hoe d. 
Caetleion y.Samuvlyb Esp.173; Hoe d. Spicer 
y.Z^a,ll East, 312; Hoe d^Tucken' y.MorsCy 
1 B. & Ad. 366; Humphreys y. Franks^ 18 
0. B. 323. 
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CH.vin. s,7. 

Noiici to Quit 
(Form and 
Service of). 


Where there 
is Posseasioii 
unde a void 
Demise. 

J)oe V. JJell. 


Whore Three 
Mouths’ No- 
tice is suffi- 
cient by 
Agreomout. 


Weekly To- 


CflAP. VIIL— Determination of Tenancy. 

and an implied fenanoy from year to year was afterwards created (?0 ; 
and where a new landlord allowed the tenant of his predecessor to 
remain in occupation and receive rent from him (a:). But this rule 
applies only to a case where the tenant holds over on a lease made to 
himself (y). 

Where a subtenant by assignment holds over, and pays rent after 
the expiration of a lease commencing at Christmas and expiring 
at Midsummer, a notice requiring him to quit at Midsummer is 
good(s). 

Where the tenant comes into possession under a void lease, a 
tenancy from year to year is created ; but, generally speaking, the 
holding must be taken with reference to the period of entry under the 
lease so far as regards the expiration of the notice to quit : thus 
where a remainderman creates a now tenancy with a tenant in pos- 
session under a void lease granted by a tenant for life, and receives 
rent on the days of payment mentioned in the lease, a notice to quit 
must expire on the day of entry under the original demise (flf). And 
it was held in the leading case of Doe d. Rigge v. Belly that if a land- 
lord lease for seven years by parol, and agree that the tenant shall 
enter at Lady-day and quit at Candlemas, though the lease bo 
void by the Statute of Frauds as to the duration of the term, the 
tenant holds under the terms of the lease in other respects; and 
therefore the landlord can only put an end to the tenancy at Candle- 
mas (6). 

Where premises are let from year to year upon an agreement that 
either party may determine the tenancy by a* quarter’s notice, the 
notice must expire at the period o^ the year when the tenancy com- 
menced (c) : so where premises arc taken under an agreement, by 
which the tenant ‘‘is always to quit at three months’ notice,” the 
notice must expire either on the same day of the year the tenancy 
commenced, or on one of the three other corresponding quarter 
days (rf). 

It appears not to have been expressly decided what notice to quit 
is necessaiy in the case of a weekly tenancy. The authorities on the 
point have already been examined (e). 


(m) Berrey v. LitidUy^ 3 M.& G. 498; Doe 
d. Robimon y. Lohelly 1 Q. B. 806 ; Kemp v. 
Berrett^ 3 Gamp. 610. 

(x) Kelly V. Pattereon^ L. R., 9 C. P. 681; 
43 L. J., C. P. 320; 30 L. T. 842, where 
see the oases reviewed bj Brett, J. 

(y) Per Brett, J., id. 

(z) Doe d. Buddie y. Linee^ 11 Q. B. 
402. 

(a) Roe d. Jordan v. Ward^ 1 H. Blao. 96; 
Loe di,Coll\ne v. Weller^ 7 T. R. 478; Beale 
V. SanderSf 3 Bing. N.C. 860 ; Lee v. Smithy 


9 Ezch. 662. 

(6) Doe d. Rigge v. Belly 6 T. R. 671 ; 2 
Smith L. C. 96 (7th ed.); Doe d. Peaeook v. 
Raffauy 6 Esp. 4; Richardson v. Oiffardy 1 
A. &; E. 62; Doe d. Thomson y. Amepy 12 
A. &E. 476; Deed., Davenish y. Moffatty 16 
Q. B. 267. 

(r) Doe d. Pitcher y. Donovany 1 Taunt. 
656 ; 2 Gamp. 78. 

id) Kemp y. Derretty 3 Gamp. 610. 

(s) Ante, 302 ; see especially /onm YMUsy 
31 X. J., 0. P. 66. 
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Skct. 7 . — ^Noticb to Quit (Form and Service of). 

The day or time mentioned in the notice to quit should always he CilVIII. b. 7. 
correct with reference to the date of the notice. Any mistake in this 
respect is generally fatal to the validity of the notice (/). But a Strvietof), 
notice dated on the 27th, and served on the 28th September^ requiring i^ato of No~ 
a tenant to quit “ at Lady-day next, or at the end of his current 
year,’^ was held in one case to mean a six months’ and not a two 
days’ notice to quit (jf) : but this decision has been since ovemiled in 
a cose where a notice was held bad which was served on the 21st of 
October, to quit “ on the 13th of May next, or upon such other day 
as the current year for which you now hold will expire,” the holding 
being one from a day in November (//). A notice served on the 17th 
June, to quit “ on the 11th October now next ensuing, or such other 
day and time as your said tenancy may expire on,” is not a good 
notice for the Michaelmas in the following yenr(/). A notice de- 
livered to a tenant at MichaelmaSy 1795, to quit “at Lady-day Avhicli 
will be in the year 1795,” was held to be a good notice to quit at 
Lady-day^ 1796 ; for tlie intention w^as clear, and 1795 was to bo re- 
jected as an impossible year (A*). So where a yearly tonanoy expired 
in February, and in October, 1833, a notice was given to quit “ at 
the expiration of half a year from tlie delivery of this notice, or at 
such other time or times as your present year’s holding of or in the 
said messuage, &c. shall expire after the expiration of half a year 
from the delivery of this notice,” it was held a good notice for 
February, 1835 (/). 

It is not necessary that a notice to quit should bo directed to the To whom the 
tenant in possession, if proved to have been delivered to him as tenant 
at the proper time {m ) ; and if % notice to quit be directed to the and given, 
tenant by a wong Christian name, and he keeps it without objection, 
it is a waiver of the misdirection {n) : and where two tenants hold 
premises in common, a notice to quit to one of them is sufficient to 
determine the tenancy (o): at least it is evidence that the notice 
reached the other tenant who lived elsewhere {p). Where a tenant 
from year to year sublet part of the premises, and then gave up to 
his landlord the part remaining in his own possession, the landlord 
cannot entitle himself to recover against the sublessee, no notice to 
quit having been given to the lessee, but only a notice to the sub- 
lessee, and that by the landlord, in his own name, and not in the 

(/) Cole EJeo. 52. {1) Doc d. William y. Smithy 5 A. & E. 

(i) Doe d. ld» Hmlingtotver v. CuUiford, 350 ; Doe d. Kindersley v. Hughes^ 7 M. & 

4 D. &R. 249; Doe d. Earl of Egremoni v. W. 139. ^ 

Forwoodf 3 Q. B. 627. (m) Doc d. Matthewson v. Wrighimany 4 

(A) Doe^.Mayor^^c.of Ekhmotkd y,Mor- Esp. 6 ; and Hee ante, 322 (A). 

phett^ 7 Q. B. 677. (w) Doe v. 6'pi//€r, 6 Esp. 70. 

(i) Milk V. Goff^ 14 M. AW. 72. (o) Doe d. Itl. Macartney y.CVicA, 5 Eflp. 

0 Doe d. Duke of Bedford y. Kightley^'l 196. 

T. R. 63. (p) Doe d. Ld. Bradford y. Watkins, 7 

East, 551. 
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Ch.VIII. 8.7. name of the first lessee (q). In ejectment against S. and F., where 
shown that B., not a party to the cause, came into possession 
Service of), of the premises under an unperformed contract of sale, and that 
S. and r. held under him, notice to quit served upon S. and F. is 
sufficient (v). 

Attestation of A notice to quit need not be attested. If attested it may be proved 
Notice. without calling the attesting witness («) ; but this was formerly other- 
wise (/). It may be proved by an examined copy or duplicate, 
without any notice to produce the original (?/). 

TVTien an^ The notice must generally be served half a yoar before the time 
when the tenant is to quit possession (.r) . But a customary half-year’s 
notice is sufficient where the tenancy is from one of the usual quarter 
days (y). Where a greater or less notice than that usually required 
by law is provided for by express stipulation or local custom, it will 
bo sufficient to give notice accordingly (s). Where a “six months’” 
notice is agreed for, it seems that a six lunar months’ notice is suffi- 
cient (a). The notice may be served on a Sunday (i). 
of A notice to quit not be served personally on the tenant. It is 
Quit. sufficient to leave it at his dwelling-house with his wife or servant (c). 

Such service is sufficient although the notice does not actually reach 
the tenant’s [or landlord’s) liands before the half-year has com- 
menced [d). But merely leaving the notice at the tenant’s house, 
without any explanation, and without proof that the person to whom 
it was delivered was the tenant’s wife or servant, or that it ever came 
to his hands, is not sufficient (e). So service on the tenant’s wife, 
off the demised premises and without proof that it was at her hus- 
band’s residence, wliero she was thgn living with him, appears to be 
insufficient (,/'). Service of the notice upon a relative of the subtenant 
upon the premises is not sufficient, ahhough the notice was properly 
addressed to the tenant (y). Putting the notice under the door of the 
tenant’s house, or any other mode of service, has been said to be 
sufficient, if it bo shown that the notice came to the tenant’s hands 
before the commencement of the six months (//) ; and in Tanham v. 

{q) Pleasant A.lfayton v. Jletmn^li East, (i) The act 29 Car. 2, c. 7, s. 6, makes 
234. only &c. void. 

[r) Poe d. Plair v. Sircetf 2 A. & E. {c) Smith v. Clarke^ 9 Dowl. 202; Jones 
329. d. Griffiths v. Marshy 4 T. R. 464 ; Roe d. 

' (s) 0. L. r. Act, 1864, 8. 20. , Blair v. Street^ 2 A. & E. 329; Reg. v. Js. 

[t) Doe d. Sykes v. Lnrnford^ 2 M. & S. of North Riding of Yorkshire^ 7 Q. B. 164; 

02 ; Poole v. lYarren, 8 A. & E. 682. Appkion v. Murray ^ 8 W. R. 063; Mason 

(m) Loe d. Fleming v. Somerton, 7 Q. B. v. Bibby, 2 H. & 0. 886, Pollock, 0. B. 

68 ; Reg. v. Mortlock^ Id. 469 ; Cole Ejec. (d) Voe d. Neville v. Dunbar, Moo. & M, 
64, 169. 10; Papillon v. Brunton, 6 H. & N. 618; 

(j?) Right d. Fhmr v. Darby, 1 T. R. 29 L. J., Ex. 266. 

169, 163 ; Johnstone v. Huddlestone, 4 B. & («) Doc d. Btiross v. Lucas, 6 Esp. 163. 

C. ‘932. (/) Roe d. Blair y. Street, 2 A. ft E. 328, 

(y) Ante, 320. 331; Cole Eioo. 64. 

( 2 ) Ante, 306; ColcEjeo. 32, 63. (y) Doe d. Miehell v. Levif Ad. Ejeo. 

(e) Rogers y.Kingston^upon-EuU Dock Co., 92. 

34 L. J., Ch. 166. (A) Alford v. Vickr<y, Cap. ft M. 280. 
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Nichokon (i) it was held that it was sufficient to serve the notice upon 
a person whose duty it was to deliver it to the tenant. 

In Papilbn v. Bmnton (y), between nine and ten o’clock on the 
25th March a tenant put into a post-office in London a letter con- 
taining a notice to quit on the following Michaelmas, and addressed 
to the place of business in London of his landlord’s agent. The 
agent was at his place of business until between six and seven o’clock 
in the evening and did not receive the letter, but found it on the 
following morning. This was held a sufficient notice to determine 
the tenancy, the jury having found that the letter was delivered on 
the 25th March, after the agent loft (./). If a notice be posted on 
one day, and delivered in due course of post on the next, the latter is 
considered os the day on which it was sent (A). 

Service on one of several joint tenants is prima facie sufficient 
for all of them (/). Service on a corporation may be on one of its 
officers (?//), and in the case of a company “incorporated by act of 
parliament for the purpose of carrying on any undertaking,” the 
Companies Clauses Consolidation Act, 1845 (8 Viet. c. 1C), prescribes 
by sect. 135, that “any notice” may bo served “by the same being 
left at or transmitted through the post, directed to the principal office 
of the company, or one of their principal offices where there shall bo 
more than one, or being given personally to the secretary, or in case 
there be no secretary, then by being given to any one director of the 
company.” 

A proper indorsement of the service should bo made in the usual 
course of business, which will be admissible in evidence after the 
death of the witness (n). It is not necessary to prove the signature 
to the notice (p ) ; nor to produce *the attesting witness (if any (p)) ; 
nor to give notice to produce the original notice served (}). The 
regular service of a notice to quit, held to have been properly inferred 
from the circumstance of the tenant speaking about “ tho notice to 
quit which he had received,” and engaging a valuer to value his 
rights as an outgoing tenant (/^). But a party who is driven to rely 
on such evidence should, as a matter of precaution, give a notice to 
produce the notice to quit, describing its contents fully (.s). 


(t) Ante, 317. 

(j) rapillon V. Brunion^ 5 11. & K. 518; 
29 L. J., Ex. 265. This case docs not 
decide that mere posting amounts to a 
service in law ; it seems, however, that a 
notice to quit, if posted so as to bo de- 
livered in due time, will be presumed to 
have been so delivei^, but that tho pre- 
sumption may bo rebutted by proof that 
the notice was not in fact received — tho 
question being for the jur]r. See Roscoe 
on Evideuoe, 13th ed., citing Gresham 
Etmis Estate Co. ▼. Eossa Grands Mtninff 
Co., 6 W. N. 1870. 


(A) Reg. v. Itecorder of Richmond, E., B. 
& E. 253 (notice of diargeability of 
pauper) ; Tew v. Harris, 11 Q. B. 7 (notice 
of appointment of referee). 

(/) Loe V. JVatkins, 7 East, 561 ; ])oe v. 
Crwk, 5 Esp. 196. 

(w) Boeei, Woodman, 8 East, 228. 

(«) Doe d. Vatteshall v. Turford, 3 B. & 
Ad. 890; Stapytton v. Clough, 2 E. & B. 
933 ; Smith L. & T. 328 (2nd ed.). 

(o) Forman v. Dawes, 1 Car. & M. 127. 
Ip) C. L. P. Act, 1854, 8. 26, 

(9) Ante, 320. 

(r) Doe d. Simpson v. Hall, 5 M. & G*. 795, 

[s) Cole Ejeo. 160 


CU.VIII. 8.7. 
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CH.vni.B.7. 

Notice to Quit 
(JFaiver of). 

Creation of 
new Tenancy 
by Waiver, 
with Consent 
of both 
Parties. 


Guarantee for 
Pent ceases. 


(f) Waiver of Notice, 

A notice to quit can be waived, and a new or continual tenancy 
created, only by the express or implied consent of both parties (/). 
“ There is this difference between a determination of a tenancy by a 
notice to quit and a forfeiture ; in the former case the tenancy is put 
an end to by the agreement of the parties, which determination of the 
tenancy cannot be waived without the assent of both ; but in the case 
of a forfeiture the lease is voidable only at the election of the lessor : 
in the one case the estate continues though voidable, in the other the 
tenancy is at an end ’’ (u). By a notice to quit given to a tenant from 
year to year, his tenancy is determined on the expiration of the cur- 
rent year ; and a waiver of tho notice creates a new tenancy, taking 
effect on tho expiration of tho old one (^). 

A guarantee for the rent will not extend to such new tenancy (a;). 


ByAccept- 
anco of Bent. 


By giving a 
second Notice 
to Quit. 


If a landlord receive, or distrain for, rent duo after tho expiration 
of a notice to quit, it is a waiver of that notice (y) : but an acceptance 
of rent wliich became duo Ifc/ore or on tho expiration of the notice to 
quit, is not a waiver of such notice : where rent is usually paid at 
a banker’s, if the banker, without any special authority, receive rent 
accruing after the expiration of a notice to quit, the notice is not 
thereby waived (a) : so if tho money be not paid or received as rent, 
but as a satisfaction for the injury done by the tenant in continuing 
on tho premises as a trespasser, it will not have such an operation (i). 
But where the money is expressly paid as rent^ the landlord cannot, 
under protest or otherwise, receR*o it only as compensation for subse- 
quent occupation: such payment and receipt, notwithstanding tho 
protest, will operate as matter of law to waive all forfeitures then 
known to the landlord (c). A demand of rent accruing subsequently 
to the expiration of a notice to quit is not necessarily a waiver of the 
notice, but is a question of intention which ought to be left to the 
]uiy(r/). 

Generally speaking, giving a second notice to quit amounts to a 
waiver of a notice previously given (p) ; but a good parol notice to quit 
will not be waived by a subsequent insufficient notice in writing (/). 
Where a landlord gave a notice to quit different parts of a farm at 


[t) Colo Ejeo. 66. 

Blyth V. Deimettj 13 0. B. 178, 180; 
22 Li. J., C. P. 79, 80 ; Bendy v. Nkholl^ 
4 C. B., N. S. 381. 

(ar) Tayfenr v. Wildin^ L. R., 3 Ex. 303; 
37. L. J., Ex. 173. 

(y) Ooodright d. Charter v. Cordwent^ 6 
T. R. 219 ; Croft t. LumUy^ 6 E. & B. 648 ; 
6 H. L. Cas. 672. 

(a) Doe d. Ash y. Calvorty 2 Camp. 387. 


(6) Ooodright ^..Charter y.Cordwmt^ 6 T. 
R. 220; Zouch d. Ward\. Willingale, 1 H. 
Blao. 311. 

(c) Croft V. LumUy^ 6E. & B. 648; 6 H 
L. Caa. 672. 

(d) Blyth V. Bennett^ 13 C. B. 178; Boe 
d. Ckeny v. Batten^ Gowp. 243. 

ie) Boe d. Brieriy v. Palmer^ 16 East, 
63. 

(/) Boe d. Ld. Macartney y. Cricks 6 
Bop. 196. 
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different times which the tenant neglected to do in port, in conse- Ch.vIII. 8.7. 
quence of which the landlord commenced an ejectment; and before fo Quit 
the last period mentioned in the notico was expired, the landlord, — — 
apprehending that the witness by whom he was to prove the notice 
would die, gave another notice to quit at tho same respective times in 
the following year, but continued to proceed witli his ejectment, it was 
held that the second notico was not a waiver of the first (//). If, after 
the expiration of a notice to quit, the landlord give the tenant a fresh 
notice, that unless he quit in fourteen days, he will be required to pay 
double value, the second notice is no waiver of the first (//) : so if a 
landlord give notice to his tenant to quit at the expiration of the 
lease, and the tenant hold over, and a second notice bo delivered to 
the tenant, after the expiration of such notice, “ to quit on a sub- 
sequent day or to pay double rent ; ” it is no waiver of tho first 
notice (i). 

If the landlord has given a notice to quit, and tho tenant holds By other Acts, 
over, tho landlord cannot waive liis notico and distrain for rent sub- 
sequently accruing (i). Wliere a three months’ notice was given, tlio 
rent being reserved quarterly, and the landlord expressed neitluT his 
assent nor dissent to admit it, and took tho rent up to the time when 
his tenant quitted ; it was construed to bo such an acquiescence as 
amounted to presumptive evidence that the parties intended to dis- 
pense with tho notice, and was therefore deemed a waiver of it (/). 

If at tho end of the year (where there has been a tenancy from year 
to year) the landlord accept another person as his tenant in tlie room 
of the former tenant, without any surrender in writing, such accept- 
ance is a dispensation of the notico to quit(/w). Where a landlord 
of premises about to sell them, gave his tenant notice to quit on tho 
11th October, 180G, but promised not to turn him out unless they 
were sold; and not being sold till February, 1807, the tenant refused, 
on demand, to deliver up possession; on ejectment brouglit, it was 
held that the promise (which was performed) was no waiver of the 
notice, as it did not operate os a licence to bo on tho premises, other- 
wise than subject to the landlord’s right of acting on such notice, if 
necessary ; and, therefore, that tho tenant not having delivered up 
possession on demand after a sale, was a trespasser from the expiration 
of the notice to quit (u). Where a landlord gave his tenants a good 
parol notice to quit at Old Michaelmas, but at tho same time said 

{g) Dee d. WilliavM v. Eumphrey^ 2 East, (k) Jenner y.OUgg^X Moo. & R. 213 ; AU 

237. ford 'v. Vickery^ 1 Car. & M. 280; ITilliams 

(A) Doe d. Digby y. Steely 3 Camp. 117 ; v. Stivm, 9 Q. B. 14. 

Doe dnGodsell T.Inglie^ 3 Taunt. 54; Blyth (f) Shirley v. Newman^ 1 E^. 266. 

V. Dennett^ 13 C. B. 178. \m) Sparrow v. Jfawkes^ 2 Esp. 505. 

(i) Meewnger v. Armstrong^ 1 T. R. 63. \n)Whit€acred.. Boult y^Sgmofids^X^'EiOAi^ 

13, 16. 
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Ch.viii. b.7. that if it would be any convenience to them he would permit them to 
till Christmas, and that they should pay no rent ; and one of 
the tenants expressed himself well satisfied and grateful for the in- 
dulgence ; after which a written notice was served on the tenants to 
quit at Christmas : it was held, that an ejectment commenced after 
Christmas might bo maintained upon the parol notice to quit at Old 
Michaelmas (o). Where a tenant gave notice of his intention to quit 
at Michaelmas, but before that time offered to continue tenant at a 
reduced rent, which the landlord agreed to, provided he could not 
find another tenant at a better rent before the 12th day of August 
then next ; but before that day the tenant refused to permit a third 
j)er8on, who contemplated taking the farm, to go over it : it was held, 
that the conditional agreement for a new tenancy was thereby de- 
termined, and that the notice to quit at Michaelmas remained in force 
and would support an ejectment (p). 


Seci\ 8. — Exercise of Option to determine Lease, 

Form of Pro- A lease is often made for a term of years subject to a proviso or 
power therein contained, enabling either (or one) of the parties to 
determine it at an earlier period by notice, &c. For instance, the 
lease may be for twenty-one years, determinable at the end of the 
first seven or fourteen years by either party (or by the lessee) upon 
giving [twelve] calendar months’ previous notice, &c. (7). Sometimes 
a proviso of this sort is framed very strictly as regards the tenant 
by yaking it a condition precedent on his part not only to give the 
notice, but also duly to pay all the rent and perform all and singular 
the covenants on his part to the termination of the notice. The 
consequence of this is, that in case of any breach of covenant the 
lessee is unable to determine the lease at the end of the first seven or 
fouiteen years, in pursuance of the proviso : his power to do so being 
conditional only, and tlio condition not having been performed (r). 
Such conditions should be carefully considered, on behalf of the 
tenant, before the lease is executed. 

Form of No- Where a power is given to a party to determine a lease on giving 
a notice in writing^ he cannot determine it by giving a parol notice (s). 
The notice need not refer to the power (^), but must end with the first 
seven or fourteen years, or other specified period, according to the 

( 0 ) Boe d. Ld. Macartney y, Crick, 6 Eap. (r) Friar v.Orey (in error), 6 Exoh. 684, 
196. 697 ; 4 H. L. Gas. 666; Friar t. Grey, 16 

(p) Boe d. Marguie of Hertford y. Hunt, Q. B. 8D1; Porter r. Shepherd, 6 T. R. 666; 

1 M. & W. 690. Jerrie v. Tomkineon, 1 H. & N. 196. 

(q) See form of proTino, post, Appendix («) Zegg d. Scott t. Benion, Willee, 48. 

B., Sect. 13. {tSOiddeni t. Bodd, 3 Drew. 436; 26 L. 

J., Ch. 461. 
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terms of the proviso, and not at any other time (w), and must be to quit Cn.vllL b.s. 

the demised premises and not part only (a?). The landlord may 
however reserve to himself the right to determine the lease by notico temiue Leaar, 
as to all or any part of the land which he may want for building 
purposes (y) ; and after the stipulated notico has been given, if pos- 
session bo refused, the landlord may maintain ejectment (c). 

If a loose bo granted “ for seven, fourteen or twenty-one years,’’ Option 
the lessee only has the option of determining it at the end of tlie first Lessor or 
seven or fourteen years (^). But a demise for twenty-one years “ de- 
terminable nevertheless in seven or fourteen years if the said parties v.*s>w)- 
hereto shall so think fit,” is determinable only by the consent of bofh 
the parties, although it may have been their intention to givo tho 
option to either of thorn (h). 

Where the demise was for twenty-one years, and it was stipulated Notice by 
that if either party should die before the end of tho said term, then 
the heirs, executors, &c. of the person so dying should give twelve 
months’ notice to quit, &c., it was lield, that tho lease could only be 
determined by twelve months’ notico given by tho representatives of 
the party dying before the cud of the term ; and consequently, tliat 
such notice given by tlie lessor to the reprosontativos of tho lessee 
(who died during tho term) did not dotennine the lease (c). A pro- 
viso in a lease for twenty-one years, that if either of the parties shall 
be desirous to determine it in seven or fourteen years it shall be 
lawful for either of them, his executors or administrators, so to do, 
upon twelve months’ notice to tho otlier of them, his heirs, executors 
or administrators, extends by reasonable intondmont to tho derisee of 
the lessor, he being entitled to the rent and reversion (r/j. Where a 
lease for twenty-one years contained a proviso that in case either tlie 
landlord or tenant, or their respective heirs, executors or administra- 
tors, wished to determine it at <ho end of tho first fourteen years, and 
should give six months’ notico in wriling under his or their respect ice 
hands, the term should cease : it was held, that a notice to quit 
signed by tiro only of three executors of the lessor, to whom he had 
bequeathed the freeholds as joint tenants, was not good under the 
proviso, although such notico purported to bo given on behalf of all 

(w) Cadby v. Martinez^ 11 A. & E. 720; {z) Doe d. IFilson v. 2 M. & S. 

3 P. & D. 386; Dird v. Baker, 1 E. & E. 541. 

12 ; 28 L. J., Q. B.7; Jones y. Nixon, 1 H. {a) Dana v. Spurrier, 3 Bos. & P. 399, 442 ; 

& C. 48; 31 L. J., Ex. 505; Sharp Y.MiU Doe d. IVebb v. Dixon, 9 East, 15; Bailor v. 

ligan, 22 Bcav. 612. liohins, 16 Ir. Ch. K. 422. 

(^) Doe d. Rodd v. Archer, 14 East, 245, (A) Fowell v. Frantz, 3 11. & C. 458 ; 34 

248. See fonn of notice, post, Appendix L. J., Ex. 6. 

C., No. 8. (c) Legg d. Scott v. Benion, Willes, 43. 

(y) See form of proyiso. Appendix B., Roe d. Bamford v. Hayley, 12 East, 

Seot. 23 ; also form of notico to take part, 464. 

Id., Seot. 24. 
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Cn.VIII. 8 . 8 . the executors — the proviso requiring the notice to he given “under 
^lion7o respective hands ” of all of them (ej. 

iermine LtMt, When a leose has been determined by notice pursuant to a proviso 
No Bail in that behalf, and the landlord brings ejectment, he cannot compel 
BuSf tenant to find sureties to pay the costs and damages, pursuant to 
Notice, 15 & 16 Viet. c. 73, 8. 213 (/) ; nor can any accniing or subsequent 
rent be recovered after any such determination {g). 


Sect. 9. — Dmlnimer, 

Disclaimer hj It is a general rule that the tenant commits a forfeiture if he dis- 
LcMoe^/or claim and deny his landlord's title (A). But a denial by parol of 

cknt** ^ landlord’s title does not cause a forfeiture of a lease for a term 

certain^ whether under seal or not {i ) ; nor will payment to a third 

• person of the rent reserved by such lease (/•). Where a tenant for 

five years delivered up possession of the demised premises and of 
the lease in fraud of his landlord, to a person claiming under a hostile 
title, with the intention of enabling him to set up such title and 
not to hold under the lease : it was held, that the term was thereby 
forfeited (/). But that case turned upon the fraud of the tenant, and 
can only be sustained on that ground. All the other cases in the 
books of forfeiture by disclaimer have been by matter of record (rw). 
Any person who obtains possession from the tenant or subtenant, 
by un arrangement made with him, whether by collusion or other- 
wise, but without any deed of assignment or sublease, Avill not bo 
permitted to defend such possession by proof of a title aliunde^ but 
will bo estopped from denying the landlord’s title in like manner as 
the tenant or subtenant would have been had ho remained in pos- 
session (^/). 

Disclaimer hj A disclaimer by a tenant from year to year of the title of his laud- 
YeartoYear person for the time being entitled to the immediate 

reversion as assignee, heir, devisee, executor or administrator of the 
landlord, will operate as a tcaiver by the tenant of the usual notice to 

(r) d.i'Vs^fr Ea8t, 40l; (i) DocH. Graven v. Wvlhy 10 A. & E. 

2 Smith, 83; rccojrnized and distinguished 427 ; llm d. Fomll v. Kifig^ Forrest, 19 ; 
in Doe d. AsUn v. Sumniey'sctt, 1 B. ^ Ad. Colo Ejec. 42. 

135, 141. See also Tumir v. Hardy y 9 M. (4) J}oe d. Dillon v. Parker ^ Oow, 180 ; 
& W. 770. Doe d. Williams v. Pasqualiy Fcake, 196. 

(/) Doe d. Cardigan v. Boe^ 1 D. & B. (/) Doe d. Elknbrock v. Flynuy 1 0., M. 

640; Doe d. Cundey v. Sharpley^ 15 M. & & R. 137. 

W. 658. As to the evidence in sucli ao- {m) Per Lord Denman, 0. J., in Oregg 

tion. seo Colo Ejeo. 399. v. Wellsy 10 A. & E. 427. 

(g) Furnivall v.6Vow, 8 C. B., N. S. 496; (m) Doe d. Bullei' v. Milky 2 A. & E. 17; 

30 L. J., C. P. 3. Doe d. Eaden v. Burtony 9 G. & P. 264 ; Doe 

(h) Bac. Abr. tit. Leases and Terms for d. Thomas v. Shadmlly 7 Dowl. 627 ; Cole 

Years (T. 2). Ejec. 216, 216. 
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quit, and will in effeot determine the tenancy at the election of the Cn.VIII. s.o. 
landlord or other person so entitled (o). A tenancy from year to year 
is in effect a tenancy at will, determinable by notice to quit according 
to law, or to special custom, or to an express stipulation : or it may 
he regarded as a tenancy for a year certain, with a growing interest 
daring every year thereafter springing out of the original contract 
and parcel of it(/)). “A notice to quit is only requisite where a 
tenancy is admitted on both sides, and if a defendant denies the 
tenancy there can he no necessity to end that which ho says has no 
existence” (j). 

It is sometimes a nice question whether what has taken place does What 
or does not amount to a disclaimer of the tenancy. It is difficult, if DhwlidmCT 
not impossible, to reconcile all the cases on this point. But the 
result of them seems to be, that if a tenant from year to year use 
any expressions which, being reasonably construed with reference to 
the circumstances under which they were uttered or written, amount ' 
to a denial of the existence of any tenancy as between him and the 
claimant, such expressions amount to a disclaimer, and render a 
notice to quit unnecessary (r). On the other hand, if the expressions 
used cannot under the circumstances ho reasonably construed to 
amount to such a denial, they will not operate as a disclaimer nor 
render a notice to quit unnecessary (s). In order to make either a 
verbal or written disclaimer sufficient, it must amount to a direct 
repudiation of the relation of landlord and tenant, or to a distinct claim 
to hold possession of the estate upon a ground wholly inconsistent 
with that relation, which by necessary implication is a repudiation of 
it (^). “ A disclaimer, as the word imports, must bo a renunciation 
by the party of his character of tenant, either by sotting up a title in 
another or by claiming title in himself” («). But a very slight 
matter, not really intended os a repudiation, will sometimes be 
construed as a repudiation, in order to defeat an objection of a 
technical nature {x). 


(o) Dw d. Bennett v. Long^ 9 C. & F.773 ; 
Doe ^,Orubb r.Grubbf 10 B. & G. 81C; Doe 
d. Phillipt Y. Rollings^ 4 0. B. 188; Doe d. 
Daviee v. Evam^ 9 M. & W. 48 ; Doe d. Land- 
eelly. Oower, 17 Q. B. 689. 

( 0 ) Cattlegy. Arnold^ 1 Johns. & H. 661; 
28 L. J., Ch. 352. 

(^) Per Best, G. J., in Doe d. Calvert v. 
Rrowdf 4 Bing. 660; Doe d. Phillips y. Rol^ 
lingif 4 G. B. 188, 200; Doe d. Jefferies v. 
Whittiek, Gow, 195. 

S Gole £jeo.41;i>otf LCalvert y.Frowdj 
ig. 660; Doe d. Grubb t. Grubby 10 B. 
& G. 816; Doe d. Bennett y. Long^ 9 G. & 
P. 773 ; ike d. Eughes y. Bueknell^ 8 G. & 
P. 666; Doe d. Whitehead y. Pitbnan^ 2 N. 
k IC. 673; Doe d. Davies y. Evans, 9 M. & 


W. 48 ; Doe d. Phillips y. Rollings, 4 G, B. 
188, 200; Doe d. Landsell y. Gower, 17 Q. 

B. 589. 

(ff) Cole Ejec. 41 ; Doe d. Lewis v. Earl 
Cawdor, 1 C.,M. & R. 398 ; Doe d. Williams 
y. Cooper, 1 M. & G. 136; 1 Scott, N. B. 
36; Doe d. Williams y. Pasquali, Peake, 259 
(3ii ed.); Hunt y.Allqood, 10 C. B., N. S. 
253; Jones y. Kills, Id. 788. 

(^) Doe d. Grey v. Stanion, 1 M. & W. 
695, 703 Doe d. Williams v. Cooper, Emt 
y. Allgood, and Jones y. Mills, supra. 

(w) Per Tindal, C. J., in Doe d. Williams 
Y, Cooper, 1 M. & G. 135; Jones y. Mills, 10 

C. B., N. S. 788, 796, 801. 

(j) Doe d. Davies y. Evans, C M. & W. 
48. 
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Chap. VIII.— Determination op Tenancy. 


CH.vni. b.9. 
Disclaimer, 

Befusal topay 
Bent. 


A refusal to pay rent to a devisee in a will whioh is contested is.not 
a disavowal of the title of such devisee. But where the defendant 
held premises under a tenant for life, on whose death possession was 
claimed and rent demanded by the heir at law of the devisor ; where- 
upon the defendant wrote to the attorney of the heir at law, stating 
that he held as tenant to J. S. (the husband of the tenant for life) in 
right of liis wife ; that ho liad never considered the claimant as the 
landlord of the house ; and that he should be ready to pay the arrears 
to any person who should be proved to be heir at law ; but that he 
must decline taking upon himself to decide upon the claim made on 
him without more satisfactory proof in a legal manner ; it was hold, 
that this letter amounted to a disclaimer of the title of the heir at 
law, and that ho might maintain ejectment against the tenant without 
giving him a previous notice to quit (//). A remainderman, after 
the death of tenant for life who had made a voidable lease, applied for 
rent to the tenant, who at first did not refuse to pay, but after some 
negotiation did so, saying that he understood that another person was 
entitled to the estate ; held that the remainderman might maintain 
ejectment without notice to quit or demand of possession, there being 
a disclaimer of the remainderman’s title (s). Where several persons 
joined in letting land, and it was agreed that the rent should be paid 
to an agent for them, and afterwards one of the lessors, to whom alone 
in fact the land belonged, demanded rent of the tenant, who said 
“ you are not my landlord it was loft to the jury to say whether he 
intended that the relation of landlord and tenant did not exist between 
them or merely that the rent was to be paid to the agent {a). An 
attornment by a tenant from year to year to a third person amounts 
to such a disclaimer of the landlord’s title as will enable him to main- 
tain ejectment without any notice to quit (A). “ I have no rent for 
you, because A. B. has ordered me to pay none.” This is evidence 
of a disclaimer of the tenancy (c). In another case the defendant had 
for several years occupied a cottage as tenant from week to week to 
one M., and after the death of M. the defendant continued to pay 
his rent weekly to certain persons to whom M. had devised the pre- 
mises. The devise being discovered to be void by reason of the 
Mortmain Act, the heir at law of M., by his agent, demanded the 
rent. The defendant said that he had received notice from the other 
party and would not pay any more rent until he knew who was the right 
owner. It was held, that this did not amount to a disclaimer or 

(y) Doe d.Cakeri v. Frowd^ 4 Bing. 667; (a) Deed. Bmnetty, Lmg^ 9 C. &P. 773. 

1 ifoo. & V. 480. (6) Throgmorton ▼. WhelpdaU^ BuU. N 

Iz) Doe d. rhxUipt v. Rollings, 4 C. B. P. 96; ColeEjec. 42. 

188. (<?) Doe d. Whitehead v. FUtman, 2 N. 

M. 673. 
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repudiation of the title of the heir at law so os to entitle him to eject Cii.viii. b.s 
the defendant without any notice to quit (rf). DMamer. 

Where a disclaimer is relied on, it must appear to have been made Date of DU- 
before or on the day mentioned in the writ of ejectment as the time 
when the claimant was entitled to possession (^). But where the 
defendant by his agent, on 26th June, answered an application for 
rent by saying that his connection as tenant with the late John 
Grubb, Esq. (through whom the plaintiff derived his title), has 
ceased for several i/ears, and that he now pays his rent to his brother ; 
this was held to be evidence of a disclaimer of title b(forc the 1st Ma// 

(on which day the demise was laid in the ejectment), and rendered 
any notice to quit unnecessary (/). In ejectment against two per- 
sons as landlord and tenant, an admission by the tenant, after action 
brought, of an attornment by him to the landlord having taken place 
before the day from which possession was claimed in the ejectment, 
was Iield sufficient evidence of a disclaimer as against both the defen- 
dants {g), 

A disclaimer may be waived by any act of the landlord acknow- Waiver of 
lodging the party as his tenant at a later period, as by a distress for 
subsequent rent (A). 


Sect, 10. — Death, 


A tenancy does not determine by the death of the lessee, but will of Te- 
vest in his legal personal representatives, who are entitled to give or 
receive the usual notice to quit {i). So it will not determine by the Death of 
death of the lessor (A'), unless he was only a tenant for his own life, 
and the demise was not made in pursuance of any power or statute (/). 

And even in such case the tenant, if the holding be agricultural, is 
entitled (in lieu of emblements (;;^) ) to hold the demised premises 
until the end of the then current year of the tenancy {n). 

Sometimes a lease is granted for a certain term of years, if the WLon the 
lessee shall so long live ; in which case it will determine either at the Sj^^^con- 

ditionally. 


(d) Janet t. MilU, 10 C. B., N. S. 788. 

( 0 ) Doe d. Lewis v. Earl Cawdor, 1 G., 
M. & B. 389; 4 Tjrw. 852; Doe d. Bennett 
V. Lang^ 9 G. & P. J73. 

(/) Doe d. QnJ>b t. OrM^ 10 B. & G. 
816. 

(g) Doe d. Mee v. Litherland, 4 A. & £. 
784. 

(h) Doe d. David ▼. Williamt^ 7 C. & P. 
322. 

(1) Maekay r, Maekreth, 4 Doug. 213 ; 
Doe d. Shore y. Porter^ 3 T. B. 13 ; Parker 
d. Walker v. Constablef 3 Wils. 26 ; James 


V. Dean, 11 Ves. 391 ; Bex r. Stowe, 6 T. 
B. 295, 298; Doe d. Ifull v. Wood, 14 M. 
& W. 682. 

(A-) Madden d. Baker v. White, 2 T. K. 
159; Golo £jeo. 31. 

(/) Doe (h Thomas y. Roberts, 16 M. & 

W. 778 ; Doe d. Kirby y. Carter, By. & 
Moo. 237. 

(m) Kelly y. Webber, 11 Ir. Gom. L. 
Bep. 57. 

(n) 14 & 15 Viet. 0 . 25, s. 1 ; post, 
Appendix A., Soot. 4. 
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Chap. VIII.— DEmMiKATioN op Tenancy. 


Ch.VIII.b.10. 

Death, 

Death of 
cestui que Tie. 


end of the specified term or upon tho death of the lessee, which shall 
first happen (o). 

When a person holds for the term of another’s life he is called 
tenant pur autre vie ; leases made by him of course determine on the 
death of the cestui que vie, or person for whoso life ho holds, or at 
the end of tho then current year of tho tenancy {p ) : hut not on his 
own death ; and a lease by him may he made to commence on his own 
death (p). We have already considered how a tenant pur autre vie 
may be compelled to produce his cestui que vie, if living {p). 


(o) Auto, Chap. ly., Sect. 3. 


{p) Ante, 8. 
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SE(rr. 1. — Coirnanfa to renew — whether perpetual or not, 

SoMii nice points occur in the hooks conooming tlie construction of Consti-uction 
covenants for tlic renewal of leases ; the cpicstioii in general heing for^he^Ke^^* 
whether the renewed lease is to contain a similar covenant for re- ^‘walof 
newal, so giving a rigiit of renewal for over. Covenants for renewal 
of leases are considered as real agreements, and go with tho land, 
and therefore will affect oven the legal interest of those who take tlio 
estate with notice of such leases and covenants {a ) : hut a covenant 
for perpetual renewal, entered into by a person liaviiig a liniilod inte- 
rest ill lands, does not hind the estate ; and therefore, if his assignee 
acquire the inlicritaiioo, it is not hound by the covenant {h), A cove- 
nant for renewal, whicli is so framed as to create a perpetuity in the 
lieirs of tho body of a particular person, is invalid (f). 

The leiiniiig of tho courts is against perpetual renewals {d ) ; and Ordhiarily 
therefore, in order to cstahlish this construction, tlio intention must 
ho unequivocally expressed, and a proviso in general terms, that the 
lease to ho granted shall contain the same covenants and agreements 
as tho lease containing Iho coveiiantj has Leon repeatedly held not to 
extend to the covenant for renewal (r). An agreement in a lease for 
lives, that upon the renewing or inserting of any life or lives, a cer- 
tain sum shall he paid by tlio lessee, his heirs and assigns, to tho 
lessor, his heii’s and assigns, does not amount to a covenant for 


(fl) Earl of Shelburne v. Biddulph^ G Bro. 
r. C. 363. 

(A) Jircrcton v. Tiiohcp^ 8 Ir. Cb. R. 190; 
Eoetlethwaitey. Jjewthwmte, 2 J. & H. 237; 
31 L. J., Ch. 584; and soe Trumper v. 
Trumper^ L. R., It Eu. 295; 41 L. J., 
Ch. 295. 


(c) Hope V. ^r. of Gloucester ^ 7 

De (L, M. & (1. 617 ; 25 L. J., Oh. llfi. 

(rf) liaynham v. Gtnf s IlospUaly 3 Ves. 
298. 

(#-) 4 Jann. Pruc. 391 (3r(l (id.) ; Tritton 
V. Foote^ 2 Bro. C. U. C30 ; 2 Cox, 174. 


L.T. 


Z 



338 


Chap, IX.— Renewal of Leases. 


Ch. IX. b. 1. perpetual renewal (/). A covenant in a lease of land for ninety-eight 
{whether^ve- lessor will from time to time renew the lease, and 

mnu per- perfect such other assurances as the lessee should reasonably require 
— — for strengthening, confirming and sure-making the demised premises, 
at such rents, and under such covenants and conditions, as in the 
lease were contained, is not a covenant for perpetuah renewal (jf). 
Where one, in consideration of 5/. 8s. in nature of a fine, and of a 
yearly rent of Ga*. IhL, demised certain ground, with the buildings, &o., 
for twenty-one years, with a proviso for distress if the rent W’ere in 
arrear for fourteen days; and the lessor covenanted at the end of 
eighteen years of the term, or before, on request of the lessee, to 
grant a new lease of the premises “ for the like line, for the like term 
of twenty-one years, at the like yearly rent, with all covenants, 
grants, and articles, as in tliat indenture were contained:^’ it was 
held, that this covenant was satisfied by the tender of a new lease for 
twenty-one years, containing all tlie former covenants except the 
covenant for future renewal (/i). Wlicre a lessor covenanted to 
renew tlie lease at the request of the lessee within the term ; and tlie 
lessee did not request, but his executors did; Lord Macclesfield, C., 

- ordered the lessor to renew the demise of the promises for twenty-one 
years, that being the usual term, but said that though the new lease 
was to be made on the same covenants, yet tliat that did not take in 
a covenant for renewing (/). In another case, premises were demised 
for throe lives and for twenty-one years after the death of the last 
survivor. The lessor covenanted with the lessee that if he should lose 
a life and think proper to have a new life put in, then, within six 
months after the death of the first life, and so on continuing the term 
and estate thereby demised, the lessor would put in a new life ; it was 
held, that the lessee had power to introduce one new life only, and 
that one in the place of the first life dropping, hut with a new term 
of twenty-one years, commencing with the death of the survivor of 
the two survivors and the new life (A). 

But although prim& facie a lessor is not taken to have intended to 
enter into a covenant for perpetual renewal, if there are in the lease 
expressions indicative of such an intention, the High Court will give 
effect thereto (/). Thus, where a lease for lives contained a covenant 
on the deatli of either of the cestui que vies to execute a renewed 
lease at the same rent, and subject to the same covenants, “ including 
this present covenant it was held, that this was a covenant for 

if) Smyth V. Xanylc^ 7 Cl. & Fin. 405 ; (/.) Wahmley v. Pilkitigton, 35 Beav. 

1 West, 184. 362. 

. (y) Brome v. Tighe^ 2 Cl. & Fin. 396. (0 Hare v. Burgess^ 4 K. & J. 45 ; 27 

(A) Iggulden v. May, 7 East, 237; 2 L. J., Ch. 86; Brit^ges v. Jliteheock, 1 
New R. 449 ; 9 Ves, 331. Bro. P. C. 522; Fumival v. Cre¥:e, 3 Atk. 

(0 Hide T. Skinner, 2 P. Wms. 197 ; hut 83. 
see 3 Atic. 448. 
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perpetual renewal/ and that the lessee was entitled to have inserted in Ch. IX. s. i. 
the renewed lease a covenant ^ for renewal totulem feriw with that 
contained in the original lease, but with the name of iho new cestui ' nnnta per- 
que vie substituted for that of the deceased (/«). It was once held 
that a lessor and his ancestors had, by tlieir own acts of succossivo 
renewals, construed a covenant in a lease for lives to be for a perpetual 
renewal, and that he was therefore bound by it {u). But in a subse- 
quent case, this method of construing the covenant by the equivocal 
acts of the parties was repudiated (o). 

One of two lessees has no single right of renewal (p), llonowa to 

If a lease for ninety-nine years, determinable on tliroo lives, be j^cascea. 
conveyed in trust for A. for life, and A. covenant to use his utmost Bioach of 
endeavours, as often as any of the persons on wlioso lives the pre- “cudeavour’' 
mises are hold shall die, to renew the same by ])urchasing of the lord 
of the foe a new life in tlie room of such as shall fail, it is no broach 
of the covenant, if upon one of the lives failing ho procure a renewal 
upon his own life ( 7 ). A sum falling short of three years’ annual 
value of promises, calculated on the rack rent, is not an unreasonable 
fine for the renewal of a lease by the Duchy of Cornwall ; and there- 
fore the lessee having covonantod in a sublease to do his utmost' 
endeavours to proenvo a renewal of the letters-patont, on either of 
throe cestui que vies dying, commits a breach of liis covenant by not 
paying such a tine demanded for a renewal (r). 

Under a trust to renew leases out of the rents, issues and profits, Timt for Ro- 
followed by a power to mortgage in case, from any cause, (be money 
wanted to pay the fines should not be produced by the ways and 
moans aforesaid, it was held that the rents being sufficient for that 
purpose, the fines ought to be paid out of the income («). A trust for 
renewal fails if renewal be impossible (/). 


♦SrxT. 2, — Forfeiture of Right to renew. 

Where it was covenanted that the lessor would renew whenever Forfeiture of 
any life or lives dropped, provided that if the lessee, bis executors or not' 
administrators, upon or after the death of any of the life or lives, 
should refuse or neglect to renew the said lease, or make application 
therein, or tender such new lease, and pay or tender a certain fine, 
then the indenture should bo void; it was lield, that the lessee 


(w) Hare v. Burgees^ supra. 622 ; post, 340. 

(n) Cooke Y, Booths Cowp. 819. (7) Scudamore v. SlrattoHy 1 Bos. & P. 

(0) Baynham v. Guy's Jfoapiinfj 3 Ves. 455. 

298; Eaton v. Lyon, Id. 694; Iggulden v. (r) Simpson v. Clayton, 4 Bing. N. C. 
May, 9 Ves. 331 ; 7 East, 237 ; 2 New R. 758. 

449. W SoUcy v. Wood, 29 Beav. 482. 

(jd) Finch V. Cnd^rtcood, 45 L. J., Ch. (/) Muddy v. Hale, 45 L. J., Ch. 701. 

2 
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Cii.vp. IX. — Eenewat, of Leases. 


Cs. IX. 8. 2. 

Henewal 
[Forfeiture of 
Rirfht to). 


By not apply- 
ing in Time 
— eontd. 


Forfeiture of 
Right to Re- 
newal by 
Non- per- 
formance of 
CovcnantH. - 

Fmeh V. 
Underwood, 


forfeited his right of renewal for not applying when the first life 
dropped {n). But whore a lease, for sixty-one years, of house pro- 
perty contained a oovcnant that the lessee might renew, on certain 
terms, at the end of each and every term of fourteen years, on giving 
ten days^ notice of such his desire ; and the lessee, or those claiming 
under him, continued in possession after the two first terms of 
fourteen years each had expired, and then, before tho expiration of 
the third fourteen years, desired to renew : hold, that the lessee was 
not precluded, by his not having given notice earlier, from claiming 
his right to have a renewed lease in the terms of tho covenant (.r). A 
covenant in a corporation lease to renew upon the falling in “ of ono 
life for ever,” cannot bo extended to tho case wlierc two are suffered 
to fall in, although a compensation bo offorod (//). Where A. and B. 
covenanted in a lease for sixty-one years, that at any time within ono 
year after tho expiration of twenty years of that term, upon tho 
request of the lessee and his paying 6/. to the lessors, they would 
execute another lease of tho premises for tho further term of twenty 
years, to commence from tho expiration of tho said term of sixty-ono 
years, &c., and so in liko manner at tho end of every twenty years 
during the said term of sixty-ono years, for the like consideration and 
upon tho liko recpiest, would execute another lease for the further 
term of twenty years, &c., to commence at the expiration of the term 
then last before granted, &o , ; it was held, that, under this covenanf , 
the lessee could not claim a further term at tlie end of tho last term 
of twenty years in tho lease, where ho had omitted to claim a furtluT 
term at the end of tho first and second twenty years in tho lease {z). 
Where a lease renewable for ever had expired by tho dropping of tho 
lives, so that, in fact, only a tenancy from year to year existed ; but 
tho owner in fee of the land, the tenants, and their subtenants, had all 
been acting for years on the terms of tlie lease, which was at length 
duly renewed : lield, tliat no ono of them could subsequently set up in 
equity claims adverse to the several characters they bore under such 
lease and tlio sublease (^^). 

Where tlie lessee has not performed his covenants to repair and 
insure, the court will not decree a specific performance of a perpetual 
covenant to renew “ provided tho rent should have been paid and the 
covenants kept (i). So where the covenant was to renew at the end 
of the terra if it should not bo sooner determined by the lessee’s 
acts or defaults ” (c). Tho covenant to renew in ease the lessee’s 

(m) Bayuham v. Guy^s Hoepital, 3 Ves, (») ArMoUl v. Scully^ 9 H. L. Cas. 360. 
295 ; Baton v. LyoUf Id. 690. (h) Job v. Banister, 2 Kay & J. 374 ; 26 

(x) Bogy v. Midland It. Co., L. R.,4 Eq. L. J., Ch. 125. 

310, 313 ; 36 L. J., Ch. 440. [c) Thompson v. Guyon, 5 Sim. 66 ; cited 

(y) 3 Bi-o. C. C. 629. 2 K. & J. 381. 

(z) Rnbery v. Jervoise, 1 T. R. 229. 
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Sect. 3. — Eenewal hy Mingus, Lunatics, etc. 

covenants are duly performed is construed strictly against the lessee, 
and will not be specifically enforced if tho lessor have a right of action 
for the breach of covenant to repair, although the want of repair bo 
but small. If there be any repairs wanted at all, tho lessee should 
have them done before applying to the court (r/). One of two lessees 
has no single right of renewal (c). Where there was a lease for 
twenty-one years at I/, rent, with a covenant to tho tenant to renew 
from twenty-one years to twenty-one years, to make up ninety- 
nine years ; and at tho expiration of the first term an arrear of rent 
being due, and no application being made for a renewal, tlio lessor 
brought an ejectment and obtained judgment and possession ; on a 
bill filed in Chancery, a renewal was decreed, on payment of the rent 
in arrear and interest ; the delay being accounted for, and thoro 
being no neglect on tho part of tho lessee, or prejudice to tho 
lessor (/). 

A. agreed to let promises to B. for threo years, and at the expira- 
tion of that term to grant him a lease for an extended term. A. died, 
and three years having expired B. continued to hold on under A. ’s 
executors for four years without asking for a lease. He then required 
a lease : held, that B.’s option had not determined, and that ho w^as 
entitled to the extension of tho term {g). 


Sect. 3. — Renewal by Minora^ Lnnafica and 3famed JFonien, 

Where guardians of minors, married w^onicn and infants are con- 
cerned, and a renewal of leases is reipiired, existing leases may ho 
sun'endered and now leases granted hy direction of tho Olumcery 
Division of the High Court (//). The Jjunacy llogulation Act, 1853 
(16 & 17 Viet. c. 70), contains detailed provisions for rcnowTil to the 
committee of a lunatic tenant (/) and hy tho eonimittoo of a lunatic 
landlord (/•). Where a person hound by covenant to renew a lease if 
required ‘‘ at tho cost and charges in all tilings” of tlio lessee, sub- 
sequently devised the land in strict settlement, and died jicnding tho 
arrangements for a renewal, leaving the first person entitled to an 
estate of inheritance under Jiis will an infant, so that it w\‘is necessary 
to institute a suit in Chancery to obtain a rencw'al of the lease, it w^as 


(rf) Finch y. Underwood, Ij. 2 Ch. 1). [g) Mifss v. Barton, 35 Bcav. 197; 

310; 45 L. J., Ch. 622; 34 L. T. 779 L. R., 1 Eq. 471; and boo Bitckland v. 
(C. A.). rapiUon, L. R., 2 (T«. Ap. 67 ; 30 L. J., 

(e) Id. Ch. 81, 

(/) Rawtiton v. Bentley, 4 Bro. C. T. (h) 11 4 & 1 Will. 4, c. 05, mb. 10, 

416; Statham v. Liverpool Docks Trustees, 17; ante, 36. 

3 Y. & J. 566 ; Hunter v, Earl of Hopetoun, (*) Sect. 113. 

13 Law T., N. S. 130 (H. L.). (A*) Sect. 131. 


Oil. IX. B. 2. 

Renewal 
{Forfeiture of 
Right to). 


When Option 
for Renewal 
not detor- 
miued. 


Renewal in 
the CaHe of 
Miuorn, &o. 
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Chap. IX. — Renewal of Leases. 


Ck. IX. B. 3. held, that the cost of the suit must he paid out .of the estate of the 
because it had been rendered necessary by his own act 
— done subsequently to entering into the covenant (»«). . 


Sect. 4. — Iteiiviral by Tninfees, t^’c. in their oicn Names. 


Renewal by 
Trustees. 


By Agciiiy. 


By Tenant for 
Life. 


By a rersou 
jointly inte- 
rested with 
Others. 


By a Partner. 


By a Mort- 
gagee. 


By a Mort- 
gagor. 


A lease renewed by a trustee or executor in his own name, even in 
the absence of fraud, and upon the refusal of tlio lessor to grant a 
now lease to the cestui quo trust, will bo ordered to be hold, in trust 
for the person entitled to the old lease {n). The same rule applies to 
an executor do son tort renewing a lease in his own name (o). Where 
a trustee obtains a now lease which comprises not only the premises 
in the original lease, but also additional lands, the trusts will not 
attach upon the additional lauds (p). The ground of decreeing’ re- 
newals by trustees and executors to enure to the benefit of cestui quo 
trusts is public policy, to prevent persons in such situations from 
acting so as to take a benefit to themselves (y). 

A person acting as agent, or in any similar capacity for a person 
liaviug an interest in a lease, cannot renew it for his own benefit (r). 

If a person having a limited interest in a renewable lease, as a 
tenant for life, renews it in his own name, ho will bo hold a trustee 
for those entitled in rcmaiiidor to tlie old lease (6*). 

If ono of several persons jointly interested in a lease renew it in 
his own name he will hold in trint ft)r the others according to their 
respective shares (/'). And if a jktsoii jointly interested with an 
infant renew, and tlie renewed lease turn out not to bo beneficial, tho 
person renewing must sustain tlic loss ; if beneficial tlio infant can 
claim his share of tho benefit to be derived from it (/). 

If a partner renew a lease of tho partnership premises in Ins own 
name and on his own account he will bo held a trustee of it for tlie 
film (w). 

If a mortgagee renew a lease in his own name tire renewal shall be 
for the benefit of tlie mortgagor, paying the mortgagee his charges (jv ) ; 
nor will the case bo altered by the expiration of the lease before 
renewal (y). On the otlier hand, if a lessee mortgage leaseholds, and 


, (m) TFortham v. Id, DacrCf 2 Kay & J. 
437. 

(«) Kcech V. Snndford^ Select Cos. Ch. 
61 ; Fxtzgihhon v. Seanlan, 1 Dow, 261 
(after twenty years) ; Mi/f v. Mill, 3 H. L. 
Cas. 828 ; Cooper v. Phihhs, L. B., 2 H. L. 
Cos. 149 ; White & Tudor L. C. 36, 37 
(2ud cd.). 

(o) Miilrane}! v. Dillon, 1 Bull & B. 409 ; 
Griffin V. Griffin, 1 Scb. & Lef. 352. 

(ju) Acheron v. Fair, 3 Dm. & W. 512 ; 
2 ConD. & Law. 208. 


( 7 ) Griffin v. Griffin, 1 Scb. k Lef. 352 ; 
Blcaett V. Millett, 7 Bro. P. C. 367. 

(r) White k Tudor L. C. 41 (2nd ed.). 
W Id. 38. 

(/) Id. 39. 

(it) Id. 40 ; Clegg v. Ednmidson, 8 Do 
Gox, M. & G. 787 ; Tudor’s L. C. Mcro. 
L. 359 (2ude<l.). 

(.r) White k Tudor L. G. 40 (2nd ed.). 
(y) Id. 40; Rakcetraw v. Breicet', 2 P. 
Wms. 510; Keshiit v. Tredennieh, 1 Bull k 
B. 20. 
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afterwards obtain a new lease in his own name, the new lease will be Cn. IX. s. 4. 
held a graft on ‘the old one for the benefit of the mortgagee ( 2 ). 

Upon the sa^e, principle, if a person entitled to a lease subject to - 

debts, legacies or annuities, renews in his own name, the incumbrances 
will remain a charge upon the renewed lease (a). Loom. 

The same remedies which may be had against trustees, executors. Against 
and persons with limited intei'osts ronemng leases in their own names, 
may also Be had against voluuteoi*s claiming through them (i). And Or Purchasers 
against purchasers from them with notice express or implied (6). But 
the cestui que trust may be barred by acquiescence and lapse of time (/>). 

A quasi tenant in tail of leaseholds being tlie absolute owner of Not against a 
them is -not barred by the same equities as persons having merely ^n^xail of 
limited interests (c). Leasoholds. 

Where a stranger obtains a renewal of a lease, or a reversionary Nor against a 
lease, the old tenant has no equity against him {d ) ; nor, it seems, has 
a lessee any equity against his sub-lessee wlio obtains a renewal from 
the head landlord without consulting him (c). 

If a person having a right of renewal sells such right, the money Sale of Right 
produced by the sale will bo affected with the same trusts as the 
leaseholds, if renewed, would have been (/*). 

A trustee who has renewed will bo directed to assign the lease, free Nature of Ro- 
from incumbrances, except, as it seems, any lease made by him bona 
fide at the best rent (r/) ; and he must account also for the mesne rents what Terms, 
and profits which he may have received (A), notwithstanding the lease 
had expired before the action was brought (i). But where a tenant 
for life has renewed, the account will commence only from his de- 
cease (/r). On the other hand, the person who has renewed the lease 
will bo entitled to bo indemnified against the covenants ho may have 
entered into with the lessor (/), and ho will have a lion upon the 
estate for the costs and expenses of renewing the lease, Avith interest (m), 
and for the expenses of lasting improvements (;/), hut not for any im- 
provements adopted as a mere matter of taste, or as matter of personal 
convenience ( 0 ) ; at the same time there may bo many charges in the 
nature of waste, and as to deterioration, which must bo sot off against 
anything found due in respect of improvements ( 0 ). So also ^vill a 
tenant for life have a lien for such proportion of the fine upon renewal 
08 ought to bo borne by the remainderman (/>). 


( 2 ) Smith Y. Chichester ^ 1 Conn. & Law. 
486. 

(а) White & l^dor L. G. 41 (2nd ed.). 

(б) Id. 42. 

(r) Blake y. BlakCf 1 Cox, 266. 

White & Tudor L. C. 44 (2nd ed.). 
( 0 ) Maunsell y. O'Brien, 1 Jones (Ir. 
Ex.) 176. 

(/) WTiite & Tudor L. C. 41 ; Owen v. 
Wtlliams, Ambler, 734. 

iff) Id. 41 ; Bowlee v. Stewart^ 1 Sch. & 
Lef. 230. 


h) Id. 41. 

t) Eyre v. Dolphin, 2 Ball & B. 290. 

(l) Geddings r. Geddings, 3 Ruas. 241. 
(/) Keeeh v. Sandford, Meet Cas. Ch. 

61 ; Mill y. Mill, 3 H. L. Caa. 828; White 
& Tudor L. C. 36 ; Geddings y. Geddings, 
3 Ruflfl. 241. 

[m) White & Tudor L. C. 41, 42. 

(h) Id. 42. 

(o) Milt V. Mill, 3 H. L. Cos. 869. 

( p) White & Tudor L. C. 42. 
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Cn. IX, B. 6. 

Jtenewal with^ 
out Surrender 
of Sub-leasee, 


4 Geo. 2, 

0. 28. 

ReDowal in 
Oaso of Sub- 
lease. 


New Lease is 
as good as if 
Sub-leascH 
surrendered. 


8 & 9 Viet. 

0. 106, B. U. 
Substituted 
Roversion on 
Leases. 


SE(rr. 5 . — Renewal icithout Surrender of SiMeascs, 

By 4 Geo. 2, c. 28, s. 6, after reciting ‘‘ that many persons hold 
considerable estates by leases for lives or years, and lease out the 
same in parcels to sc'veral under-tenants ; and many of those leases 
cannot by law be renewed without a sun’endor of all tho under-leases 
derived out of tho same, so that it is in tlio power of any such under- 
tenants to prevent or delay tho renewal of tlio principal lease by 
refusing to surrender their under-leases, notwithstanding they have 
covenanted so to do, to the great prejudice of their immediate land- 
lords the first lessees it is enacted, “ tliat in case an}'' lease shall be 
duly surrendered in order to bo renewed, and a now lease made and 
executed by the chieF landlord or landlords, I lie same new lease shall, 
without a sim'onder of all or any tho under-leases, be as good and valid 
to all intents and pui'poses as if all the under-leases derived thereout had 
been likewise surrendered at or before tlie taking of such now lease ; 
and all and every person and persons in wliom any estate for life or 
lives, or for years, shall from time to time bo vested by virtue of siicli 
new lease, and his, her and their executors and administrators, shall 
be entitled to tlie rents, covenants and duties, and luivc like remedy 
for recovery thereof; and the undor-lcssecs shall hold and enjoy the 
messuages, lands and tenements in tlie respective under-leases comprised 
as if tho original leases, out of whh'h tlio respective under-leases are 
derived, had been still kept on foot and continued ; and tho chief 
landlord and landlords shall luive and be entitled to such and the 
same remedy by distress or entry in and upon the messuages, &c., for 
the rents and duties reserved by such new lease, so far ns tho same 
exceed not the rents and duties rcsciwed in the lease out of which 
such under-lease was derived, as they would have liad in case such 
former lease had been still continued, or as they would have had in 
ease the respective under-leases had been renewed under such new 
principal lease.” 

The effect of this enactment, while it gives a lessee the right to 
surrender notwithstanding liis contracts with his sub-lessee, leaves 
untouched the sub-contract, though it is merely an agreement for a 
sub-lease; and tho effect of a new demise after the surrender for 
the residue of tho original term is to make tho new lessee the assignee 
of tho reversion of the terms created by the surrenderor (j). 

By 8 & 9 Viet. c. 106, p. 9, ‘‘ when tho reversion expectant on a 
lease made either before or after the passing of this act, of any tene- 
ments or hereditaments of any tenure, sliall after the said first day of 
October, 1845, be surrendered or merge, the estate which shall for tho 

(q) Cousins v. Thillipsj 3 H. & C. 892; 1 B. & Ad. 715 ; If^ootlei/ v. Gregory^ 2 Y. 

35 L. J., £x. 84 ; Doe d. Falk v. Marchetti^ k J. 536. 
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time being confer as against the tenant under the same lease the next Ch. IX. s. 6. 
vested right to the same tenements or hereditaments, shall, to the 
cxtent and for the purpose of preserving sucli incidents to and ohliga- 
tions on the same reversion as hut for tho surronder or merger thereof ~ 
would liave subsisted, bo doomed tlie reversion expoetaiit on th(3 same 
lease.” The object of this enactment was to do away witli the rule 
that tlie covenants of and remedies against tlio lessee, and tho 
obligations on the lessor, being inoident to tho immediate reversion, 
ceaso as regards tho land on tho merger of tliat reversion in another 
estate (r). Such rule was altogether tcchiiioal, and generally pro- 
ductive of injustice. 

It has long boon an established practice io consider those who are “Tonant. 
in tho possession of lands under leases for lives or years, part icularly 
from tho crown, collogos, itc., as having an interest beyond tho sub- 
sisting term : and this interest is usually denominated “ the tenant 
right of renewal,” whidi though not any (*eriain or oven contingent 
estate, thcro bciing no means of compelling a renewal, yet is so 
adverted to in all transactions relaiivo to leasehold property, th.at it 
influences the price in sales, and is often an inducement to a(^oei)t of 
it in mortgages and settleinenls. 


Sect. G. — Ejcovme of Option to parctiasr. 


A leaso frequently contains a clauso enabling tho tenant, upon 
giving certain notice to the landlord, to purchase tho reversion. Such 
a clauso is always for the interest of the tenant, as it binds him to 
nothing, and allows him tho advantage of a trial of tho demised 
promises. A form is given hereafter (n). 


Time has been hold to be of tho esscnco of a stipulation that tho Timeof tlio 
lessee may purcliaso (<) . Contract!* 


The purchase-money goes to tho lessor’s personal ropresentativos, if ruruhosc- 
tho option be exercised after tho lessor’s death (a). 

Where the landlord covenanted to insure, and tho tenant had the Ronal Kvpro- 
option to purchase, and before tho time for exercising tho option 
expired tho demised premises wore burnt, tho landlord receiving tho Mouoy. 
insuranco money ; it was hold that the tenant, upon exorcising tlio 
option, could not sustain a claim to tho insuranco money as part of his 


purchase (i?). 


(r) JFebb v. Russell^ 3 T. R. 393 ; Stokes Sm. 278. And hco tho cases cited ante, 
V. Russell^ 3 T. R. 678 ; Woolley v. Grcijory^ lOS. As lo rcin.stating property out of 
2 Y. & J. 536 ; Rurion v. Barclay, 7 Biuj?. insurance money after exercise of option, 

745 ; Thorn v. Woolmnbc, 3 B. & AdoL sec Reynard v. Arnold, L. R., 10 Cli. 

686. 386. 

(«)• See post, Appendix B., Sect. 7, (ft) Jrerdiny v. Weeding, 1 J. k H. 
and see also l)av. Prec., Vol. V., p. 157. 121 ; Pridcaux, 45. 

Leaso to Builder’s Nomiru'e of Pirst- (') lidtcards v. n\sf, L. R., 7 Cli. 1). 

Class House in Loudon,” Pridcaux Prec., 858 ; 17 L. J., Ch. 163 ; 38 L. T. 481 ; 26 

Vol. II., p. 44. W. R. 607, distiTijjTiishin'j Reynard v. 

(0 Lord Ranelagh v. Mellon, 2 Dr. & Arnold, L. R., 10 Ch. 386. 
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Se(T. 1 . — Diffcmit liinda of Rent, 

Rent (redditua) is a retribution or compensation for the lands demised. 
It is defined to be a certain profit issuing yearly out of lands and 
tenemouta coqioreal : and may be regarded as of a twofold nature : — 
first, as something issuing out of the laud, as a compoiisatioii for the 
possession during the tenu; and, secondly, as an acknowledgment 
made by the tenant to the lord of his fealty or tenure (r/). 

Rent must always be a profit ; but there is no occasion for it to be, 
as it usually is, a sum of money ; for spurs, capons, horses, com, and 
other matters, may be, and occasionally are, rendered by way of rent ( J) : 
it may also consist in services and manual operations ; as to plough so 
mauy acres of ground, and the like ; which services, in the eye of the 
law, are profits (c). This profit must also bo certain, or capable of 
being reduced to a certainty by either party, and must issue out of 
the tiling granted, and mot be port of the land or thing itself, wherein 
it differs from an exception in the grant, which is always of part of 
the thing granted (</). But a royalty payable to a landlord upon the 
bricks which are made out of a brickfield, is a rent, although it is not 
paid for the produce of the land, which is periodically renewed, but 
for portions of the land itself, which is gradually exhausted by the 
working (<?). 

(«) Bradby, 24 ; 2 Blac. Com. 41; Co. R. 441 ; Duhe of Marlbot'ough v. Otborti, 
Lit. 142 b; bilb. Rente, 9; Smith L. &T. 6 B. & S. 67 ; 33 L. J., Q. D. 148 (team 
111 (2nd ed.]. work) ; Smith L. & T. Ill, 112 (2nd ed.). 

(6) 1 InHt. 142 a. (</) Smith L. & T. 112; Bac. Abr. 

{c) Doe d. Kdney v. JRenhamy 7 Q. B. Rent (A.). 

970 ; Doe d. Jtubimon v. Jlindr, 2 Moo. & (e) Jteg, v. Weethrook^ 10 Q. B, 178. 
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The lessee of tithes, advowsons or any incorporeal hereditaments, Cn.x. Seo.i. 
is liable to an action for the gross sum or simis agreed upon for tlie T)\ffer€nt kinds 
use and enjoyment but not for “ rent ” (/). Where the owner of a - 
factory let “ standings in some of its rooms for lace machines, he 
himself supplying the steam power by wliich they were put in motion ; meuts. 
it was held, that tliere was no demise of the room, and consequently “StaudingR’* 
that the weekly payments reserved could not be distrained for, 
rent ((/). But where A. let to B. a defined portion of a room in a 
factory, with steam-power for working lace-macliines belonging to B., 
at a certain sura per annum, payable quarterly, a deduction to bo 
allowed in the event of hindrances in the supply of power beyond 
seven days in each quarter ; this was lield a sulHoient demise to entitle 
A. to distrain (//). 

There are at common law three sorts of rents : — rent-service, rent- Ront-servific. 
charge and rent-sock (/). Ileut-sorvico was so called because it had 
some corporeal service incident to it, as, at the least, fealty {k). Every 
copyhold rent (/), and cvevy rent reserved on a lease, is a rent- 
scrvico {m). 

A rent-charge is where laud is charged with a rent by deed or will nont-churjre. 
H'ith ponrr fo distmin for llio same, but the owmer of the rent lias no 
reversion in the land : Jis where a person convoj’s to anolher laud in 
foe simple, reserving a certain rent payable thereout, with a clause of 
distress, that if the rent bo in arrear or behind for a specified number 
of days it sliall bo lawful to distrain for the same. In such case the 
land is liable to the distress, not of common right, but by viiiuo of 
the clause in the deed; and therefore it is called a rent-charge, 
because in this manner the land is charged with a distress for the 
payment of it (n). 

A fee-farm rent is a rent-charge reserved on a grant in fee ; the Fee-fum 
name is founded on the perpetuity of the rent or service, and not on 
the amount (o), 

Bent-seck (redditus-sleeus), or barren rent, is in effect nothing more Rent-sock, 
than a rent reserved by deed or will, but icitJmit anyclntiHc o/disfrcuH : 
and differs from a rent-charge only in being reserved without a claiiso 
of distress (p). A right to distrain for rcnt-seck, liowover, ** as in tho 
case of rents reserved upon lease,*’ and also for rent of assize and 


And see Daniel v. Grade, 6 Q. B. 143 ; 
post, 349. 

(/) Co. Lit. 47 a ; Gilb. Rents, 24. 

(ip) Hancock y. Austin, 14 C. B., N. S. 
634. 

(A) Selbi/ V. Greaves, L. R., 3 C. P. 594; 
37 L. J., C. P. 261. And see Smith v. 

43 L. J., C. P. 110; L. R., 
9C. P. 145; SOL. T. 521. 

(i) Bao. Abr. Rent (A.) ; Smith L*. & T. 
112, 114 (2nded.). 


(X) Co. Lit. 87. b ; Gilb. Roiits, 9 . 

(/) Laugher v. Humphrey, Cro. Eliz. 624. 
(»i) Smith L. & T. 112. 

(«) Co. Lit. 143 b; Gilb. Rents, 17, 38; 
Bradhiiry v. Wright, 2 Douir. 628 ; Smitli 
L. &T. 113, IIG (2rided.). 

(o) Co. Lit. 143 b, n. (5) ; Governors of 
(lirisVs Ifuspituf V. Harrlld, 2 M. k G . 
713, n. ; Smith L. & T. 114 (2ud od.). 

(p) Gilb. Renta, 38. 
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Cii. X. Seo. 1. 
Different kinds 
of Dent. 


Keiitfl of 
Assize. 


Chief-rents. 

Quit-rents. 


Rack-rent. 


Fore-hand 
Rents or 
Fines. 


Rent payable 
in Advance. 


chief rents, is given by the statute 4 Geo. 2, c. 28, s. 5, which applies 
to all rents “duly answered or paid for tlio space of three years 
within tlie space of twenty years ’’ before that session of parliament, 
“or should be tliercaftor created.’’ Tlie three years mentioned in 
this section need not be conseeutivo (q), and a fee-farm rent may be 
distrained for if brought within llie section (r). Eents of assize are 
the certain establislicd rent of the frocliolders and ancient copyholders 
of a manor, and wlilcli cannot be departed from : tlioso of the free- 
holdcrs are freqiientl}" called chief-rents, and both sorts are indifferently 
denominated quit-rents, because thereby the tenant goes quit and free 
of all other services (.s). Payment of an unvaried rent for a long 
scries of years to the lord of a manor, is evidence only of a title to the 
rent (which is presumed to bo a quit-rent), but not to the land in 
respect of which the rent is paid (/). 

]lack-Tcnt is a rent of the full annual value of the tenement, or 
near it (//). 

A fine or premium given by the lessee to the lessor at the time of 
taking or renewing a lease is in Iho nature of a fore-hand rent, and 
has l)een considered as an improved rent (./•). In the case of renewal 
of a lease by an ecclesiastical coiqioralion, if an accident, which has 
not happened from their fault or that of tlie tenant, delay the lease, 
a now member coming in has his proportion of the fine (.r). 

Sometimes rent is made payable from quarter to quarter or other- 
wise iit adrancr. Such rent could not t)f course bo recovered in advance 
in an action for use, and occupation (//), but a distress may bo made, 
or an action maiiitained for such rent, as soon as it bocoincs payable, 
according to the terms of the dcuniso (:;). The reservation should bo 
clearly exprosFod so as to make the rent piyablo from time to time in 
advance : otlunwisc it may perhaps bo construed as o.])plicable to tho 
first quarter oiily(</). Thus where premises were let, “the yearly 
rent to be 110/., and to be payable in advance if the landlord required 
the same,” nothing being said as to tho days of payment ; and after 
a quarter had expired the landlord demanded ix quarter’s rent only : 
it was held, that ho was not entitled to distrain for tho wholo 
110/. {h). Put whero it was a condition in the lease of a form that 
the tenant should pay tho last half-year’s rent in advance, which last 
half-year’s rent should bb considered as reserved and duo on the 29th 


{(/) Mmgravey. Emerson y 10 Q. B. 32G. 

(r) Id. ; Ihodbunj v. Wrighty 2 l)ougl. 
C24. 

[s) 2 Blao. Com. 41 ; Gilb. Rents, 38 ; 
Co. Lit. Ml, Harg. n. (5). 

(/) Doe d. Whittkk v. Johnson, Gow, 
173. 

(u) 2 Blac. Com. 42. 

(j:) Irish Societif v. Needham, 1 T. R. 
486 ; Southall v. Leadbeiter, 3 T. R. 461 ; 


Wynne v. Dawptan, 3 Atk. 473. 

(//) Jngtll V. Randall, 16 L. T. 480. 

{z) Joiner v. Clegg, 1 Moo. & R. 213 ; 
Lee V. Smith, 9 Exch. 662 ; Morton v. 
Woods, L. K, 3 Q. B. 658; 37 L. J., 
Q. B. 242 ; Smith L. & T. 218 (2nd ed.). 

(flf) Holland V. Dalser, 2 Sta^. R. 161 ; 
Hopkins V. Hclmote, 8 A. & £. 463 . 

{h) Clarke v. Jloljord, 2 G. & E. 640. 
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Sect. 2. — Beservations of Rent (Mode of). 

September preceding, if tlie landlord should see cause for such demand ; Cn. X. Sec. l. 
it was hold, that the landlord was entitled to demand the last lialf- 
year’s rent, and to distrain for it at any time between the 2l)th - 
September and the expiration of the tenancy, without demand 
previous to the 29th September (c). 


Sect’. 2 . — Itcservcffiom of Rent. 

(a) Mode of Row'miion. 

The usual formal reddendum in a lease is not essential. Any ox- Rcsorvatiun 
pressions showing the intention of the parties tliat a rent sliall bo 
payable will bo a sufReient reservation [d). The reservation ot rent, ^cTtain. 
however, ought to bo certain (is to the anioiint and the time when 

. ” . . . . . . Grade, 

payable [e ) ; although if there be any thing in tlio reservation by whieli 
the amount of the rent may bo aseertainod, this will bo as good as if 
the sum itself were clearly specified, iji ae(‘ordanco with tho maxim 
Id certmn eaf quod eerfum redd i potest (/). Thus in Ihniel y, Graeivy 
the proprietor of a house, and of a marl pit and brick mine, demised 
the house by unwritten agreement to 1). from a day named, audit wjis 
at tho same time agreed betweonthem, without writing, thatl). should 
lake tho marl pit and the brick mine, and slionld pay (piarterly, at tlio 
usual quarter days, per solid t/ard for all tho marl that ho got, and 
Lv. 8(/. per thousand for all the bricks that ho made. I), took tlio marl 
and made bricks accordingly, and paid tho stipulated sums for a time ; 
but they afterwards fell into arrear. It was held, that the agreement 
for tho marl pit and brick mine was a demise of the land from year to 
year, at a rent capable of being ascertained with certainty, for which, 
consequently, the lessor might distrain {(j). 

Bent may be reserved to commence before tho lessee is to enter Kent may 
upon tho enjoyment of the land. Thus wliero a man made a lease of 
Blackacre to commence in futuro, and of Whilcacrc to begin in niont. 
proosonti, rendering rent payable at Michaelmas before the commence- 
ment of the term in Blackaere ; it was held to be a reservation imme- 
diately ; for it was but one entire rent, and as such was payable 
according to tho reservation- (//). A subsequent agreement may by 
relation operate to make a reservation of rent from tlio beginning (/). 

(c) Witty V. Williams, 12 W. R. 755. R. 45 ; Gilb. Routs, 9, 10; Co. Lit. 9G a, 

Glib. Rents, 30, 33; Doe d. Raim v. 142 a. 

Kneller, 4 C. & P. 3 ; Atto v. llcmmings, (//) Daniel v. Grade, G Q. B. 145 ; and 
2 BuUtr. 281 ; cited 2 H. & 0. 427. see Pollitt v. Forrest, 11 Q. B. 949; Jiourrs 

(f) Parker Y. Harris, 1 Salk. 262; 4 Mod. v. Sixun, 12 Q. B. 646 ; Edmonds v. East- 

79: Lit. B. 213 ; Gilb. Rents, 9. . wood, 2 H. & N. 811, 826. 

(/) Orby V. Mohun, 2 Vern. 631, 612 ; (//) Gilb. Rents, 25. 

2 iWm. 291 ; 3Bro. P. C. 248 ; Gilb. Eq. (») M^Uish v. Tate^ Cowp. 781. 
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Properly speaking, 'a rent can bo reserved out of no inheritance 
but such as is manurable, as it is called, or upon which the lesscft may 
enter to distrain [k ) ; a lease of the vesture of herbage of the land 
reserving rent, is good, because the lessor may oonie upon tho land 
to distrain tho lessee’s boasts •feeding tlioreon ; but a reservation of 
grass, Iiorbago, or other vesture of tho land, would bo bad, because 
they are part of tlie thiug demised (/). There is this difference 
between a reservation, which is always of a thing not in being, but 
newly created or reserved out of tho land or tenement demised ; and 
an exception, which is over a part of tlie tiling granted, and of a thing 
in being (w/). 

There is a difference between a rent reserved entire, upon a demise 
of several things in tho same lease, and wliero tho rent is not origi- 
nally reserved entire, but tlie reservation is several and apportioned 
to tho several things demised : for instance, if a lease bo made of 
several liouses, rendering tlio annual rent of r>/. at tlie two usual feasts 
— viz. for one house 'I/., for anollier 10s., aud for the rest of the houses 
the residue of the said rent of 5/. — with a clause of re-entry into all 
the houses for nou-paymont of any parcel of the rent : this is but one 
reservation of one entire rent ; because all tho houses were leased, and 
tho 5/. -was reserved as one entire rent for tlioni all, and tlio “ viz.” 
afterwards does not alter the nature of tho reservation, but only de- 
clares the value of each lionse (>/). But if tlie lease had been of three 
houses, rendering for one house 3/., for another 20.9., and for the third 
10.9., with a condition to re-enter into all for tlie non-payment of any 
parcel ; these aro tliree several reservations, and in the nature of tlireo 
distinct demises : and each house in this case is only chargeable witli 
its own rent (o). 

"W^hore there is a demise of premises, and an entire rent reserved, 
if any part of tlie premises could not be legally demised, the whole 
demise is void {p). But in an action for rent upon an indenture of 
demise, a plea of the defendant that prior to the making of the 
demise the plaintiff had demised two roods, part of the demised pre- 
mises, to A., which demise to A. -was still in force, whereby the 
defendant was kept out of possession of that part of the demised 
premises, was held no answer to the claim for the entire rent reserved. 
This was because the demise to the defendant, which was under seal, 
operated as a lease in possession of all that part of the lands of which 
the lessor had the possession at the time of the demise, and as a lease 
of the reversion, with the rent incident thereto, of that pai*t of the 
lands of which the lessor had not the possession, and thereby con- 

(k) Gilb. Routs, 20. (o) Gilb. Rents, 3.5 ; TanjUU v. Royen^ 

m Co. Lit. 47, 142 a ; Gilb. Rents, 26. Cro. EUz. 341. 

(m) Ante, 161. (p) Dot d. Ofiffith v. Lloyd^ 3 £sp. 76. 

(w) Gilb. Rents, 34. 
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veyed to the defendant the whole interest in respect of which the entire Cit. x. Skc. 2. 
rent was reserved (q). Sesermimii^ 

In early times it was much the practice to reserve the rent payable - - 

on two alternate days, as on the usual feasts or days of payment, or 
within a certain number of days afterwards (r). But this being found 
to be attended with serious inconveniences (s), rent is now generally 
reserved on a day certain, with a proviso for re-entry 011 nonpayment 
within a specified number of days after the day appointed. 

If rent is intended to be paid in advance (/), the reservation should Rent in 
111 1 Advance 

bo clearly expressed. 

A restriction occurs with regard to college leases, created hy statute Corn-rent. 

18 Eliz. c. 6 (w), by which it is directed that one-third of tlio old rent 
then paid sliould for the future bo resenTd in wlieat or malt, reserv- 
ing a quarter of wheat for each 6.s*. 8f/., or a quarter of malt for every 
5^., or that the lessees should pay tlic same according to the price that 
wheat and malt should he sold for in the market next adjoining to 
ilio respective colleges, on the market day before tlie rent becomes 
due. This sagacious plan is said to have been the invention of Lord 
Treasurer Burleigh and Sir Thomas Smith, then principal Secretary 
of State ; who, observing how greatly the value of money liad sunk, 
and the price of all provisions risen, hy the quantity of hullion im- 
ported from tlie newly-found America, devised tliis metliod for iq)- 
Iiolding the revenues of colleges. Their foresight and penetration have 
in tills respect been very apparent. The corn-rent has made the old 
rent approach in some degree nearer to its present value; otherwise it 
would seem that the principal advantage of a corn-rent is to secure the 
lessor from the effect of a sudden scarcity of corn(i?). If the reserva- 
tion he of coru — as in the (?ase of a ’hospital renewed lease, where the 
reddendum was ‘‘so mauy quarter of corn” — it will be understood to 
mean legal quarters, reckoning the bushel at eight gallons (y) . A reser- 
vation of eight bushels of grain in lieu of one quarter is good, because 
it is all one in quality, value and natm*e(s). 


In a lease of land for twenty-one years from the 25th of March, Computation 
1848, it was covenanted that the lessee should pay a stipulated sum 
for the first year, with a proviso that the rent for each subsequent year of Com. 


of the term should be reduced or increased according to the “average 
price of wheat in any one year of the said term,” such average “to he 


token and ascertained fr’om the then cuiTent year’s averages, which 


were taken in the month of January in every y^ar under and hy virtue 


(^) Eeel, Commrt, of Ireland v. O'Connor^ 
9 Ir. Com. L. B. 242. 

(r) 2 Show. 77. 

(«j Gilb. Bents, 62, 63 ; Clun'e cate, 10 
Co.B. 127; Biggin y. Bridge^ 3 Keb. 634. 
See the oases ante, 348. 

(u) This statute is specially exempted 


from the operation of 39 & 40 Geo. 3, o. 4 1 , 
by sect. 7 of that act. 

[x) 2 Blao. Com. 322. 

(y) Matter, ^c. of St. Crott v. Ld, 
Howard de Walden, 6 T. B. 338. 

(«) MountjoyU eate, 6 Co. B. 3 b ; Sug. 
Pow. 797. 
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Pcad lient. 


of tKe Tithe Commutation Act (6 & 7 Will. 4, c. 71), s, 56,” which is tho 
result of the sales “during seven years ending on the Tliui*sday next 
before Chiistmas-day then next preceding.” It wiis held, that tho 
rent might be computed according to such septennial average so pub- 
lished in each ycar(^). 

(b) Comtniction of Reservations. 

Where there are special days of payment mentioned in tlie redden- 
dum, the rent ouglit to be computed acjcordiiig to the reddendum and 
not aocording to the luib(‘ndiim(A); but where the reservation is general, 
as ]ialf-}X'ai‘]y or (piartorly, and no special days are mentioned, tlioro 
tliG ]ialf-yeiir or quarter must be (*()m])ul(Hl according to tlie haben- 
dum (r). If a man make a lease llio first day of May, reserving rent 
payable quarterly, this means quai-terly from tlie making of tho lease: 
for it the beginning of tho quai-tcr slioidd be construed to be any otlier 
day than the date of the lease, tlie lessor would lose the profits of his 
land for some time, and consequently not have quarterly payment made 
during theconlinuaiieoof tho lease(r/). Where rent was to be payable 
by a parol demise from the Lady-day following, evidence of the custom 
of tho country was admitted to eliowthat by “Jjady-day,” “Old Lady- 
day” was iiit(‘iidcd(c). 

A net r(‘nt is a sum to be paid to tho landlord clear of all 
dedmjtions, so as to include, for instauoe, land tax and sewers 
rate (/). 

Where a lessee of a colliery covenanted to pay as rent “ one-third 
part of the money that should arise, be made, received or produced 
from the sale of tlie coals;” and also covenanted to kcej) “true accounts 
of all coal daily raised, and to make and deliver true copies thereof;” 
it Avas held, that tho rent Avas to be cidculatcd on tho amount of coals i 
sold, not on the amount of money actually rccciAxd for them {g) . Mining 
leases frequently stipulate for two rents; first, a dead rent, i. e. a rent 
payable whether the mines bo worked or not ; and secondly, a royalty 
upon the minerals raised. In one case tho demise Avas of all right and 
interest in coals and other minerals in a certain estate, yielding and 
paying yearly for every ton of coal that should be worked, not exceed- 
ing 13,000 tons in any year, the sum of 8rf. per ton, or yielding that 
amount of money, \iz. 433/. 6i. 8rf., as fixed rent, Avhether the- coals 

[a) Kendall v. Baher, 11 C. B. 842. (e) Due (1. Dali v. Benson, 4 B. & A. 

(ft) As to discrepancy Letweeu tho 688 ; Denn v. Eophnsem, 3 D. & H. 607 ; 
habendum and reddendum with respect to Smith v. Walton, 8 Bing. 236 ; but see 
tho length of tho term, aeo Burchell v. Ifogg v. Koms, 2 F. & F. 246. 

Clark, 46 L. J. 115 (C. A.), and 134, onto. (/) Bennett v. Womack, 7 B. & G. 027; 

(c) Tomkins v. Vinstnl, 2 Ld. Bnyiri. 3 C. & P. 96. 

819 ; 1 Salk. 141 ; 7 Mod. 96. (g) Edwards v. Itccs, 7 C. & P. 340. 

(rf) Gilb. Renta, 50; 2 Roll. Abr. 449, 450. 
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should be worked or not, and for every ton above 13,000 tons 9(1 per Cr.X. Seo.2. 
ton. The lessee covenanted to raise 13,000 tons of coal in each year, ^vnationaof 
and to pay in the same terms as the reddendum. This was held to strZtmof), 
be an absolute covenant to pay that fixed rent, although the mine 
became exhausted (A). In another case the covenant was, that tlie 
lessee would deliver (piorterly to the lessor a certain proportion of all 
coal raised, or pay him quarterly tlie value in money ; provided, that 
in case at tlie end of tbo first quarter of any yeoi* the quarterly 
delivery or payment should not bo equal to 37/. 10s., then the lessee 
should pay such additional sum as would make up 37/. 10;?. ; and 
in cose at the end of the second quarter such deliveries or payments 
for that and the preceding quarter should not bo equal to 75/., then 
the lessee should pay such additional sum os would make up 75/., 
with a similar provision for the third and fourth quai’toi*s, it being the 
intent and meaning of the parties that the royalties thereby named 
should always amount to the sum of 150/. per annum at the least. 

This was held to be a (juarferh/ minimum rent, and it was decided 
that an excess of this royalty in one quarter could not bo setoff against 
a deficiency in a previous quarter (/). But where A. demised to B. 
certain pits of clay on his land for twelve yeai’s, B. to pay 2^*. 6r/. per 
ton on all clay raised half-yearly, and B. covenanted to raise not less 
than 1,000 tons, nor more than 2,000 tons yearly : it was held that 
this was not an absolute covenant by B. to raise 1,000 tons yearly or 
else pay the rent, but that there was an implied condition that there 
existed clay to the amount of 1,000 tons yearly capable of being 
raised (./). 

If rent be inade payable year It/, without saying “ during the said Supply of 
term,” the payment must nevertheless be made every year during the 
continuance of the lease (A). If a lease be made for years, provided 
that the lessee shall pay at Michaelmas and Lady-day 10/. by equal 
portions ‘‘ during the term,” though this rent is not made payable 
yearly, yet the law construes it to be so, because it is payable at the 
two feasts during the term (/) : so, if a man demise for five years, 
rendering 100/. to be paid by equal poiiions during the term, it must 
bo paid yearly, though that word was omitted (/«). If a lease be 
made rendering rent at the two usual feasts of the year, without 
specifying what feasts, the law construes such payments to be made 
at Michaelmas and Lady-day, because those are the usual days 


(^) MarqiiU of Bute v. Thompson, 13 
M. & W. 487 ; Jervis v. Tomklnson, 1 H. 
k N. 195, 208. 

(i) Bishop v. Goodwin, 14 M. & W. 2G0. 
u) Clifford V. Watts, L. R., 6 C. P. 
677 ; 40 L. J., C. P. 36 ; 22 L. T. 717 ; 

L.T. 


18 W. R. 02.). 

(A*) Gilb. Routs, 61; Harrington v. Wise, 
Cro. Eliz. 486 ; Moore, 459 ; Noy, 57. 

(/) Gilb. Rents, 50. 

(wi) Com. Dijj. tit. Jicnt (B. 8). 


A A 
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Ok. X. Sec. 2. appointed in contraota of this nature for payments (n) : so, if a man 
^^Rent^Con^ grant a rent payable at the two usual feasts of tlio year, this means by 
fitruetion of), cqiial portions, though not so mentioned in the deed, because where 
there are two several days appointed for payment, it is the most 
reasonable construction that a moiety of the rent shall be paid at each 
day (o). If a man make a lease to another on the 6th day of August, 
rendering yearly rout at two terms of the year, viz. at Ijady-day and 
Michaelmas, by equal portions; though in this case, by the appoint- 
ment of the i)artics. Lady-day bo the first term mentioned, yet the 
first payment shall be made at Michaelmas ensuing the date of the 
lease, for without such transposition of the words of the deed, the 
intention of the parties could never bo fulfilled, because the rent is 
reserved Jinnually, and the lessor would lose the profits of one half- 
ye[ir if the first rout was not payable at Michaelmas; and the lessee 
would enjoy the laud from tho date of the lease to the fii’st Michael- 
mas, and likewise from the last Lady-day of tlin term to the oxpim- 
tion of it, without paying anything : because, tliough the rent ended 
in August, yet the payment was not to bo made till tho Michaelmns 
following, before which time tho lease would have expired (p). By 
indenture dated 21st March, a messuage was demised from 2oth 
Marcli then instant, for seven yeai's wanting seven days, paying 
tliorefor yearly and every year during tho term tho yearly rent of 
28o/. by four equal quarterly payments on the 25th of March, 24tli 
Juno, 29th September, and 25tli l)eeemb(*r, in every year commencing 
from tho said 25th March then instant ; it was held, tliat this was 
either a covenant to pay a before-hand rent, whereby all tlie payments 
would become due within the term, or else that, by virtue of tho words 
yearly and every year, tho lessee would bo liable for the last quarter’s 
rent on a day after the expirjition of the term (</). Where by agree- 
ment, dated 8th September, a house was let for seven years at an 
annual rent payable quarterly, tho fri^t paj/mrnf to be made on the 
25th March following, it was held that only a quarter’s rent became 
due on tho 25th March, and that in effect the payment for the first 
quarter was postponed until after the end of the tenn (/•). 

“ Gale.” Each periodical payment of rent is termed a “ gale,” from “ gavel, 

a rent or duty, and each “ gale ” is a distinct debt (<>■). 

‘^Team In a lease of a form, the clause “ the tenant to perform each year 

Work.” fQP the landlord at tho rate of one day’s team work with two horses 
. and one proper person for every 50/. of rent when required (except 
at hay and com harvest), without being paid for the same,” extends 
to other than agricultural work, such as hauling coals ; but it does 

(n) Qilb. Bents, 51 ; 2 Boll. Abr. 460. (q) ffopkins v. llelmore, 8 A. & £. 463. 

(o) Id. (r) Jlutchina v. Seott, 2 M. & W. 809. 

{p) Gilb. Bents, 49, 61 ; Hill v. Grmge^ \i) TFelbt/ v. Philliptj 2 Vem. 129. 

Plow. 171. 
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not obligo tho teniint to find a cart, plough or other vohido or Cu.X. Sec.2. 
machine necessary for tho performance of tho work (^). «/ 

struct ion of), 

(c) To icliom Rent rem'ced- 

Kent must bo reserved to the lessor himself, iiiid not to a stranger, Rent must bo 
for it is sometliing paid by way of retribution or compensation for 
Iho land, and ought to bo made to him from whom tlio land passes : self, 
only llie crown can make a reservation of rent to a stranger {u). 

If A., and B., his son, by lease reciting that B. is tlie heir apparent 
of A., lot for years to commence after tlie deatli of A., rendering 
rent to B., it will be void ; for a reservation to him by his proper 
name, and not to him as heir, is the same as if it were to a stranger (a;). 

Where by a lease rent was reserved to a person not a party to tlio 
lease, and ihe lessees covenanted wiih him and Iho lessors to pay rent, 

&c., it was held, that he could not join with tho lessors in an a(‘tion 
of covenant for non-payment of the rent (//). Wlioro there is any 
doubt as to iho person to whom tlio reservation should be made, the 
(‘loarost and safest way is to I’cservo the rent (jcncratiy, daring ihe 
term {a'ithoat aaying to a'lann)^ and leave it to bo distributed by the 
Jaw in tho mode pointed out in Wliitlovh\H case (s) : for if tho reserva- 
tion of rent be general, tho law directs it to be paid according to 
the intent and the natiu'e of the thing demised. In such case tho 
rent goes to tlio pei'son who would have succeeded in tho estate if the 
lease had not boon made {a). 

As rent is intended by law to follow the reversion, inaccuracies of EfFcct of In- 
oxprcssioii, by which the reservation is made to othc'r poi’sons than 
tho revoi-sioner, have not the efifect of severing it from the reversion : r»a*tic8 

ii -p 1 - 1 1 i • i» 1 • m tho IloHer- 

tlius, II the reservation be made to the owner in lee, “ Ins lieirs, vution. 
executors or assigns,” the word “executors” will bo rejected, and 
the rent will go with the reversion and belong to tho heirs (4). In 
any case (except under a power) it is safe to make the reservation to 
the lessor, “ his heirs, executors, administrators and assigns ” (c). If 
a lessee for a term of years makes a lease for a less term of years, 
rendering rent to him “ and his heii’s dming the term,” it will go to 
his executors (rf) ; but it seems to bo otherwise when the words “ during 
the term” are omitted (c). • If a tenant in tail demise for years, 

(f) Duke of Marlborough v. Oshornf 6 B. (;:) 8 Co. R. 70, 141. 

& S. 67 ; 33 L. J., Q. B. 148. la) Gilb. Rents, G4, 71. 

(m) Lit. B. 346 ; Co. Lit. 47 b ; Id. 143 b ; m Id. 61 ; Cro. Oar. 207 ; Co. Lit. 47 a ; 

Gilb. Rents, 64. 1 Wms. Exors. 768 (6th ed.). 

(:t:} Com. Dig. tit. Rent (B. 6) ; Oates y. (c) Dolleti v. Ratt^ 4 C. B., N. S. 768 ; 

Frithf Hob. 130 : Co. Lit. 47, 143 b; Sa~ Whittome v. Lamb^ 12 M. & W. 813. 

V. 1 Ventr. 161; 2Saimd. (d) Gilb. Rents, 66; 1 Ventr. 102; 2 

870; Gilb. Bents, 69. Wms. Saund. 371, n. (7). 

(y) Xd. Southampton v. Broun, 6 B. & (e) Gilb. Rents, 66 ; 1 Ventr. 161. 

C. 718. 
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rendering rent to himself and his heirs, this goes to the heir in tail (/), 
and not to the general heir. So if a tenant in tail to him and the 
heirs male of the body of his father, lets the land, rendering rent to 
him, “ his heirs and assigns,’’ the rent will go to the heir male of the 
body of his father, though he be not heir to the lessor ( g). 

If a tenant for life, having a power, demise, rendering rent to him- 
self, his heirs and assigns, ‘‘it shall be adjudged to him in re- 
mainder” (//). 

It appears that a simple reservation of rent to the lessor only, not 
mentioning his heirs, is good for the life of the lessor only (/) ; but 
that a reservation to the lessor or his heirs (hiring the term is good for 
the whole of the term {k). Whore the words “ dimng the term ” are 
omitted, and the reservation be either to the lessor or his executors or 
assigns (/), or to the lessor or his assigns («i), the reservation is good 
for the life of the lessor only. 


(d) Sums in Gross^ qimi Itenf. 

A reservation of an annual sum of money to a third person in con- 
sideration of a demise, may bo good by way of contract, though it is 
not a sufliclent reservation of rent, but the gi'antco cannot distrain for 
it, because ho has not the reversion [n). If a lessee simply covenant 
to pay such a sum yearly, without mentioning it as a consideration of 
tlie demise of the premises, it is not a rent, properly so called, but a 
sum in gross (o). So under a contract for a building lease, whei’e 
sums in the nature of rent are from time to time to be paid before the 
lease is granted, such ])ayments are sums in gross, and not rent (/)). 
AVhero a landlord who had demised premises for a tenii of ycjara at a 
(•ertain rent, afterwards agreed to enlarge the buildings, the lessees 
agreeing to pay 10/. per cent, additional on the outlay ; it was held, 
that this was a collateral agreement, and not a contract running with 
the land (</). So where a sum of money is made payable for goodwill, 
over and above the rent, this additional sum, though payable annually, 
is not to be considered as rent, but only as a sura in gross (o). Whore 
a lease reserved a rent of 40/. per annum, and at the end of it, the 
words “ the allowance of the road to the Six Bolls’ Yard to be made 
as usual ” were added, and it appeared that it had been usual for the 
landlord to allow a payment Of 5/. annually, which the lessee paid to 

(/) Corn. Dig. tit. Rmt (B. 6) ; Raehe- [!) Gilb. Bents, 62. 

verell v. Froggat^ 1 Veutr. i61 ; 2 Wms. (m) Id. 65. 

Saund. 371, n. (7) ; SirT. Raym. 213. (n) Oates v. Frith, Hob. 130. 

(g) Cot her v. Merrick, Hai^. 91, 95 ; (o) Smith y. Maplebaek, 1 T. R. 441. 

Gilb. Rents, 70. (/>) Jlowlctt v. Tarte, 10 C. B., N. S. 

' [h) Whithek's case, 8 Co. R. 70 b; Gilb. 813; 31 L. J., C. F. 146 ; Marquis Camden 

Rents, 70 ; 2 Wins. SSaiind. 371, n. (7) ; v. Itatterhury, 7 C. B., N. S. 864. 

Greenaway v. Hart, 1 1 C. B. 340. (7) Lambert v. Norris, 2 M. & W. 333 ; 

(i) Co. Litt. 47 a. Boby v. Roebuck, 7 Taunt. 157 ; Donellan 

(A) Sacheverell t. Froggat, 1 Ventr. 161. v. Head, 3 B. & Ad. 899. 
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a third person for the use of a road, it was held, that the elaiiso in Cn.X. Skc.2. 
question was a mere covenant, and not an alteration of the rent, so as Ji^servatiom of 
to support a plea of non tenuit in replevin (/•). ^^%fo88)! 


(e) In Lease under Power. 

The power of leasing commonly introduced into settlements of General no- 
estates in England requires the best rent to be reserved, and expressly to 

prohibits the taking of a fine (.s). Formerly these powers required Rent, 
the ancient or usual rent to be reserved, but at the present day tliis 
practice is very properly exploded (^). 

Where a lease is made under a leasing power, it must clearly ap- What a Huffl- 
pear by the instnimcnt that the proper rent has been reserved (h) ; tion^of a^'^' 
and although generally the lease must specify the rent reserved, yet Power 
in some oases the reservation may be made in the terms of the power 
generally (.r), for. Id eertum est quod cerfum reddi quotes f. 

Although at common law rent can bo reserved only to the lessor To whom tho 
and liis heirs who are privies in blood, and not to any who is privy 
in estate — as to him in reversion, remainder, itc. (//) — yet in tho 
case of powers the reservation to a tenant for life and his heirs is 
good, and enures as rent to the remaindornian, who may distrain 
for it (s). Rut where the lease did not reeito the poAver, and Avas 
made by a tenant for life in remainder after a term of 500 years, 
and resciTod the rent to him, his heirs and assigns, it Avas decided to 
be void, the rent not being nuulo incident to the immediate rever- 
sion (a), 

Tho terms “ ancient and accustomed rent in a power to lease are CouKtruction 
to be understood as applicable to rent Avhich was reserved at the erca- and 

tion of the power, if a lease Avero t/teii in being, or that Avhich was accustomed 
last before reserA^ed, if no lease Avero then in being (b ) ; unless, indeed, Amoimi. 
the last preceding lease Avas an exception to tho general ])raofice, in 
Avhioli case the previous leases may bo folloAV'cd (r). Under a power 
to a tenant in possession to let all or any ])art oi tho premises, so as 
tho usual rents bo reserved, a lease of tithes, Avhich liad never betiii let 
before, was held void (d), A lease at a single rent of ])remi8cs under 


{t‘) JjavUft V. Slacqfy 12 A. & E.-oOG. 

(^r) Sug. Pow. 779 (Hth cd.). 

(0 Id. 790. 

(«) Ker V. ]M:e of Mujrhurgh^ 2 Dow’, 
149 ; Sug. Pow'. 792, pi. 36 ; Id. 802. 

(/) Powell on Powers, 655 ; Orby v. 
Mohun, 3 Ch. Ilep. 6G ; 3 Bro. P. C. 248 ; 
Gilb. Eq. E. 46; 2 Vcm. 631, 542; 2 
Freeman, 291 ; Lewson v. cited 3 
Ch. Rep. 61 ; Sng. Pow. 801. 

(y) Ante, 366. 

(s) Anon.y Anderson, 278 ; Powell on 
Powers, 672—674. 


{a) YilUmbf y. (ioiVir^ II 274, 

291 ; HalUy v. Tamant^ 11 Exch. 770. 

(h) Mvrnre v. Autrobu'i^ Hurd. 32.j ; 
Orby V. Mohuu^ 3 Ch. R. 60; 2 Vern. 631 ; 
Proe. Ch. 257 : 2 Erccm. 29 ; Itiyht v. 
Thomas.'^ 1 'W. Blae. 440 ; 3 Burr. 1441 ; 
JJoe V. CVffd, 4 M. k S. 371 ; l)oe d. 
Dotty Iftif V. Lockf 2 A. & E. 706 ; Doo v. 
Strphemi, 6 Q. B. 208; Siig. Pow. 700 
(8tbed.). 

(r) Doe d. Biddulph y. Holey 15 Q. B. 848. 
(rf) romtry v. Dat tingtony 3 T. R. 005 ; 
Siig. IW. 731, pi. 12 (8tli cd.). 
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Cn. X. Seo. 2. tt power, together with other premises to which the power does not 
^^i^xnltaL (^) 5 jollying of different lands in one lease which 

under Pouer). are all Under the power, though never before let by a single demise, 
the rent reserved being in proportion to the rents formerly reserved, 
is not objectionable (/). Sometimes a lease under a power may be 
sustained by an apportionment of tlio rent [g). Part of premises 
formerly demised jointly with olliers at one entire rent may be let 
under a power, at a distinct rent bearing the same proportion to the 
old rent that tlie premises demised by the lease bears to the whole 
premises formerly demised (A). Where there is a power to lease, 
reserving the ancient and accustomed horiots or more, and a lease is 
made varying from the ancient leases as to the reservation, the onus 
is on the lessee to show that the new reservation is as beneficial as the 


As to tbo 
Manner of the 
Heservation. 


AstotheTime 
of Payment. 


ancient one (i). 

If a lease be made under a power requiring a reservation of the 
true and ancient rent, and tlie rent reserved be not conformable to 
that both in quantity and quality, and manner of reservation also, the 
lease, it is said, will bo void (A). Horiots and the like need not bo 
reserved in a lease made under a power restrained to tlie rendering 
the true and ancient rent ; for they are (jasual and accidental services, 
and therefore fall not within the meaning of such restriction (/) ; but 
the omission to reserve a hcriot, when a heriot has been accustomably 
reserved, will vitiate the lease (wi). 

If there bo a difference as to the time of the payment of the rent, 
so that it be not payable at the same periods as anciently, that will 
vitiate a lease under a power restricted to be made rendering the true 
and ancient rent : thus a reservation of the rent at two days, whore 
the rent was formerly reserved and payable at four days, was held to 
make the lease void, because it was to the injury of the heirs in tail ; 
for it was more beneficial to them to have it paid at four feasts than 
two, and all beneficial qualities of the rent ought to be reserved and 
observed {n). It has, liowever, been doubted whetlier a quarterly 
reservation of rent, which had been previously reserved half-yearly, 
will vitiate the lease (o). It has been held not to be a valid objection 
to a lease, that the rent was thereby made payable on the 25th 


(«) ])ot‘ d. Williams v. Mattheivs, 6 B. & 
Ad. 298 ; J)oe d. £arl of Egremont ,v. 
Stephens^ 6 Q. B. 208 (1st point) ; Sug. 
Pow. 799, 805; Earl of Cardigan v. 
Montague^ Sug. Pow. 806, *918. 

(/) Doe d. Earl of Egremont v. Stephens ^ ' 
6 Q. B. 208 (3rd point) ; Doe d. ^rl of 
Egremont y. WitltamSf li Q. B. 688 (Ist 
point) ; Sag. Pow. 803. 

(g) Sug. row. 807 ; Co Lit. 148 b; Doe' 
y.Jfpyfcr, 2M. & S. 276. 

(A) Doe d. Earl of Shrewsbury y. Wilson, 

6 B. & A. 363. 


(i) Doe d. Earl of Egremont v. Orazebrook, 
4 Q. B. 40G. 

(A) Powell on Powers, 652; Booth v. 
Beckett, 1 Moo. P. C. C.^. S.) 201. 

(0 Baugh v. Haines, Cro. Jao. 76; 
Coventry y. Coventry, 1 Com. 312; Sug. 
Pow. 790. 

(;>t) Doe d. Douglas v. Lock, 2 A. & £. 
705. 

(m) Honntjoy's ease, 6 Co. IL 3 ; Powell 
on Powers, 671. 

(o) Doe d. Douglas y. Dock, 2 A. & £. 
705 ; Sug. Pow. 793, 794 (8th ed.). 
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Sect. 2.— Reservations of Rent (in Lease under Power). 

March and 29l;h September, (although the term commenced on the Cii. X. Seo. 2. 
Cth January, and that, therefore, there was a fore-hand rent which of 

might prejudice the remainderman,) inasmuch as the rent was made 
payable on the same days by a former lease, and therefore that tins 
was the usual and accustomed rout (p) ; and also for the same reason 
that it was no objection to the lease that the rent was made paj^able 
by lialf-yearly payments, although the power required it to bo payable 
yearly ; the word yearfi/ meaning the payment of rent in the year ( p). 

But where a testator gave lands to trustees upon certain tnists, witli 
a power to lease for tlie best yearly rent without fine or forogift ; it 
was held that a lease for a fixed rent, with a proviso that tlio iirst 
five years’ rent should be paid in advance, was not warranted by the 
power (ry). The wliole rent must be payable annually during the 
whole tonn, for the design of the donor is not answered unless a 
continual revenue be yearly payable by compulsion of law, and not in 
expectancy or in future (r) ; but under a power to make leases re- 
serving the ancient yearly rent annually, if it wore reserved upon a 
day before the year was up — as if the year ended at Christmas, and 
it was reserved at Michaelmas, it would bo sulficiently in pursuance 
of the power («). Where tlicre was a power to lease, so that tluTO 
w'ere reserved and made payable during the continuance of the lease 
the best yearly rent ; a lease from 1 llh October, making the rent 
payable by half-yearly payments on the 6th of April and the lltli of 
October, except the last half-year’s rent, which was made payable on 
the Ist of August before the end of the term, was held a good exe- 
cution of the power, it being more likely to benefit than to prejudice 
the remainderman (/). It seems clear that the rent cannot be reserved 
after the day appointed {k). 

AVhetlier the “best rent” is reserved is a question of fact to bo Construction 
decided by a jury (^) . Improvements by the tenant, however valuable, 
will not authorize a lease at an undervalue (y). Wliero the lessor is 
bound to reserve the best rent which can be got, ho must reserve the 
best rent which can bo got at the time the lease is made, without any 
regard to a former lease in which a less rent might have been fairly 
reserved on account of money to bo expended in improvements (s). 

Under a power to grant leases for twenty-one years, “so as upon 

(p) Doe d. Earl of Shrewsbury v. Wilson^ Sug. Pow. 795. 

5 B. & A. 363; J)oe d. Wilmot v. Giffard^ [t) Rutland d. Doe v. 2 M. & "W. 

Id. 371 ; Doe d. Harries v. Morse, 2 Cr. & 6Gl ; 12 Id. 355 ; 10 Cl. & F. 419. 

M. 247; Fryer v. Coombs, 11 A. & E. 403; (m) Ludlow v. Beckwith, Aleyn, 00 ; 

Doe d. Douglas y. I/tek, 2 A. A E, 705 ; Sug. Pow. 795. 

Sug. Pow. 792. {jo) Wright v. Smith, 6 Esp. 203 ; Sug. 

(y) Booth ▼. Beckett, 1 Moo. P. C. C. Pow. 779, 763. 

(N. S.) 201 ; 9 L. T., N. S. 68, (y) Roe v. Archbp. of York, 6 East, 80 ; 

(r) Taylor d. Atkyns v. Horde, 1 Burr. Sug. Pow. 779. 

121 ; 2 Smith L. C. 496 (Cth ed.). (s) Doe d. Griffith v. Lloyd, 3 Esp. 78 ; 

(j») Reg. y. Weston, 2 Ld. Raym. 1198 ; Doe d. Sutton v. Harvey, 1 B. A C. 420. 
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every such lease there shall he reserved the best improved rent that 
can reasonably be had for the same,’’ a lease by a tenant for life, 
reserving a larger rent than had been paid to the devisor, but not 
the best rent which could have been fairly obtained, though there was 
no fraud or collusion, was determined to be void («?). It would seem 
that the best rent moans the best rack-rent that can reasonably bo 
required by the landlord, taking all the requisites of a good tenant 
for the permanent benefit of the estate into the account (6). A lease 
at 43/. a year, granted under a power directing the best rent to be 
reserved, cannot bo impeached merely by showing that the lessor 
rejected at the lime two specific offers, one at 50/. and another of 
from 50/. to (iO/. from other tenants, though the responsibility of such 
other tenants could not be disproved ; for in tlie exercise of such a 
pOAver, where fairly intended, and no fine or other collateral con- 
sideration is received, or injurious partiality plainly manifested by 
the lessor, all other requisites of a good tenant are to be regarded as 
well as the mere amount of the rent offered, unless something extrava- 
gantly wrong in the bargain for rent be shown (5). In Doe v. Ilnrvvn 
a poAver was reserved to grant leases for a term not exceeding seven 
years, so as there Avas reserved in such leases the best rent that could 
bo gotten for the same, Avithout taking any premium for Ihe making 
thereof.” The donee of the poAver granted a lease for seven years at 
a specified rent, Avhich lease contained a covenant by the lessee to find 
board, lodging and Avearing apparel, during the term, for lliree children 
r>f the donee (if they wished it), at 7/. a year each, and for the donee’s 
son gratis. It was held by Parke and Patteson, J J., that (assuming 
the power to require tAVO conditions, first, that the rent reserved should 
be tlie best rent, and secondly, that there should bo no fine or pre- 
mium) it did not clearly aj)pear on the face of tlio lease that either 
of those conditions Iiad been broken, because the covenant to main- 
tain the children was not necessarily beneficial to the lessor, and, 
therefore, parol evidence was admissible to show that the rent reserved 
AA^as the best that could bo obtained (c). The best rent must be re- 
served during the Avholo term, so as not to prejudice any remainder- 
man or reversioner (rf) ; nor even the tenant for life who demises (c). 

A tenant for life luider a settlement Avitli power to lease at the 
‘‘ usual rent,” may demise up6n reserving the usual fines and rent, 
Avhere the usual profit had previously been made by fines (,/ ). Where 

(a) M' light v. Smith, 5 Efip. 203; 5 (/) 5 Co. R. 6 fl, b; Sug. 

13ow, 344 ; Hug. Pow. 780 (811i ctl.). ^ Pow. 792. AVhere the rent is rcFervcd at 

(b) Poe d. Lautun v. liadchJI'c, 10 East, a future day by mistake, Bce Marguie of 

27S ; Pyos v. CutisCf 2 Jnn. & Lat. 460 ; Jhnegal v. Orcy, 13 Ir. Eq. R. 12, 62, 63. 
Sug. Pow. 785. (f ) Right d, Sasaett v. Thomas^ Z Burr. 

(c) Poe d. Rogera v. Rogcra^ 6 B. & Ad. 1446 ; Poc d. Kcunham Vreedf 4 M. & 

7o5 (disB. Taunton, J.). S. 371. 

((/) Poe a. Sutton Y.Harrnff I B. & C. 42G. 
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there was a devise to the use of H. I. for life without impeachment Cii. x. Seo. 2. 
of waste, &c., remainder to the use of plaintifE for life, with power to ^i<*ervationa of 
make leases for two or three lives, &c., or for the term of twenty-one mder^r^cer), 

years, so os there be reserved the best rent, without taking any sum 

or sums of money or other thing, for or in lieu of a fine ; and II. I., 
by indenture of 15th October, leased for foui'teen years, to be com- 
puted ns to the meadow land from 131h February, the pasture from 
25th March, and the messuage from 12th May previously, under a 
yearly rent, payable to the lessor and such other person as should 
bo entitled to the freehold and inheritance, lialf-y early, on tlic 11th 
November and 25th March, the first payment to bo made on lltli 
Novembef next ensuing ; and the lessee covenanted with the lessor, his 
heirs and assigns, for payment to the lessor and such other person, 

&c., of the rent at the days and times, &e.; it was held, that tlio 
reservation of the first half-year’s rent, payable at tlie end of twenty- 
seven daj^s, was not taking a sum of money for a fine, being in con- 
sideration of a preceding occupation (f/). Whore a power was given 
to a tenant for life to make leases, with or without a fine, at sueli rent 
as he thought proper ; it was held, that a lease, witlioiit any reser- 
vation of rent whatever, was good (//). 

"Where a tenant for life entered and built a new house upon the I'.ffccit of Im- 
land, and then made a lease for tweiity-ono years, reserving only the [ho'ijXto 
ancient rent, &o., the court would not suffer an objection to it to bo 
argued (/). 


Sect. 3 . — Penalty or Liquidated Damayes, 

Sometimes the payment of rent and perfoimaneo of covenants in a rcnalt-y iu 
lease or agreement for a lease are secured by a bond or penalty, with or 
without sureties (./). The right to such penalty will pass with the re- 
version as an incident thereto, and may be enforced against an assignee 
of the term (/'). If there bo a penalty to secure the payment of rent, 
the lessor must demand the rent at the day fixed for the payimait of 
it (/). It seems that such penalty, like any otlier forfeiture, may be 
waived by acceptance of the rent (m). Whenever a breach first occurs, 
for which an acjtion is necessary, the lessor may sue either for the 


(p) laheru'ood v. OldkmWy 3 M. & S. L. J., Ex. 129. 

382 ; Sug. Pow. 792 (8th ed.). (Ar) Co. Lit. 61 b, 126; Bndloss v. Phil/ipSf 

(A) T^t V. Tipper^ Skin. 427 ; Sng. Cro. Eliz. 896 ; Thpmi v. Cholmley^ Cro. 

Pow. 433; In reMolton^ 2 Ir. Com. L. R. Eliz. 383; Btfcrton v. Liitw. 1151; 

64 ; Clarke v. Smith, 9 Cl. & F. 120. Gilb. Rents, 143. 

(i) Read and Nash's ease, 1 Leon. 147 ; (0 Bac. Abr. tit. Condition (0. 2) ; Id. 

Sng. Pow. 799. tit. Rent (I.) ; Grantham v. Thmnhorough, 

(j) Andreus v. Wood, Cro. Eliz. 332 ; Hob. 82, 133; Gilb. Routs, 74, 141 ; but 

Chapman v. Chapman, Cro. Car. 76 ; Stan- see Thynn v. Cholmley, Cro. Eliz. 383. 

rliffe, app., Clarke, resp., 7 Exeh. 439 ; 21 («>) Doe cl. Cheney v. Ratten, Cowp. 217. 
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penalty or for general damages (w). Where ho elects to sue for the 
penalty he must allege (inter alia) that the penalty has not been paid : 
otherwise there will be no suflBeient breach, and only general damages 
can be recovered (o). The judgment will be for the penalty with 
costs : but execution lUfiy issue only for the damages as assessed by 
the jmy and all costs (/>). Such judgment will afterwards stand as a 
security for fui*tlior breaches, which may be suggested from time to 
time when necessary {q). After obtaining judgment for the penalty 
tlie i)laintifF cannot bring a fresli action for damages in respect of 
subsequent breaches, but must suggest them as above mentioned. On 
tlio other hand, if the lessor (or his assigns) elect to sue for damages 
for any breach, he cannot afterwards maintain an action for the 
penalty, but he may recover damages tofics quoties to a gi'eater amount 
tlian the penalty (r). Only such damages as tho jury shall find that 
the plaintiff has actually sustained by the alleged breaches can be 
recovered (.<?), 

“ Liquidated damages ” are sums agreed to be paid, and intended 
to he aetmUy ]md[t)y for the breach of any particular covenant or 
stipulation. Tims, where a tenant covenants or agrees not to plough 
up any of tho ancient meadow or pasture ground, and that if he does 
so, he will pay an additional yearly rent of 5/. per acre; or that he will 
pay an additional specified rent per acre, and so in proportion, for every 
acre liad in tillage Ijcyond a certain quantity {a ) ; or that ho will not 
sow more than soveuiy acres with clover in one year, or if he does so, 
will pay an additional rent of 10/. for every acre above seventy for the 
residue of the term (r) ; or if the lease contain a stipulation that for 
every acre, and so in proportion for a less quantity, which the lessee 
should suffer to be occupied by any other person, without the 
consent of tlie landlord, an additional rent shall bo paid (.r) ; in these 
and similar cases tho additional suras reserved become recoverable, 
when once tho particular stipulation is broken, for the remainder of the 
term. Where a tenant hold under a demise upon the terms not to 
sell any hay pi’oduccd on tho demised premises, off tho said promises, 
‘‘ under tho penalty of 2s‘, 6^/. for each yard of the said hay so sold 
as aforesaid, to be recovered by distress as for rent in arrear : it was 


(;<) Itekg v. Grru'j G N. & M. 467. 

' (oj Jfurst V. Hurst y 4 £xch. 671 ; '6 
Exch. 203 ; RelndeU y. Schell, 4 C. B., 
N. S. 97. 

(p) 1 Cliit. Arcli. 602 (llth cd.) ; 2 Id. 
1002 ; Chit. Forms, 25C, 702 (9th ed.). 

( 7 ) Mlley V. ireldon, 2 Bos. & F. 353 ; 
Dure V. Deers, 4 Burr. 2228. 

(;•) Lowe v. Peers, 4 Burr. 2228; Winter 
V. TiHmmcr, 1 W. Blao. 39.) ; Harrison v. 
Wright, 13 East, 343 ; Mercer v. Irving, 
K, B. &E, 563; C W. R. 661. 

(#) Sre Kemble v. Parreit, 6 Bing. Ul. 


(/) Dlmich V. Corlett, 12 Moore, P. C. C. 
199. 

(m) liolfe V. Peterson, 2 Bro. P. G. 436 ; 
Bowers V. Nixon, 12 Q. B. 646, 658 ; 
Denton v. Richmond, 1 Cr. & M. 734; 
Birch V. Stephenson, 3 Taunt. 469 ; Howell 
V. Richards, 11 East, 633; Farrant v. 
Olmius, 3 B. & A. 692. 

{r) Jones V. Green, 3 Y. & J. 298. 

(r) Greenslade v. Tnpscott, 1 G., M. & R. 
5.5 (user of small portions of land for 
rniHing potato crop). 
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held, that although this was not strictly a rent, it was not a penalty, Cn. X. Seo. 8. 
but an agreed sum recoverable by distress as for rout (//). Penalty or 

Where an increased rent is reserved by way of liquidated damages, 
an injunction will not bo granted to restrain the lessee from commit- 
ting the breach of covenant in respect of which the increased rent be- 
comes payable (s), but where there was a covenant by a lessor not to 
cany on the business of a saddler within ten miles of the demised 
promises, and to pay 100/. by way of liquidated damages if lie did, an • 
in junction was granted (r/). 

The difference between a penalty and liquidated damages is very DifPerenoo 
great. Although judgment may bo obtained, execution cannot issue 
to levy the amoimt of a penallj", but only the damages assessed by tlie Liquidated 
jury, with costs; and the judgment will stand as a security for any 
subsequent breac]ies(/>). But liquidated damages const it uto a debt of 
fixed amount, which may be recovered upon proof of tlic contract and 
brcacli, witliout any evideneo as to the amount of damages actually 
sustained (c). In such case the jury is bound to give their verdid for 
the wliole sum stipulated to bo paid (however disproportionably large), 
and not for what tliey find to bo the actual amount of damage sus- 
tained: otherwise the court will set aside the verdict, and grant a now 
trial (r/). But tlio court will not set aside the award of aji arbitrator 
on tliis ground, unless the mistake aj)pear on the face of his award! c). 

Incroasod rent, being in the nature of liquidated damages, may bo dis- 
trained for(/), but a penalty cannot. 

Notwithstanding tlie important differences between a penalty and How dietiu- 
liquidatod damages, it is sometimes difficult to distinguisli them: the 
numerous cases upon this point arc somewhat eonllicting. If expressly 
called a “penalty” in the contract, that is not conclusive (r/) ; but if 
2 )kaclcd as a])enalty, that is conclusive against tlie party so pleading (/'). 

On the other hand, if expressly declared in the contract to bo “liqui- 
dated and ascertained damages, and not a penalty or jKaial sum or in 
the nature thereof,” it may be held to bo a mere pi'iialty (/). It not 
unfrequently happens that the same sum is called botli a penalty and 
liquidated damages in the same sentence; or it is staled to be a jicnalty 
or forfeiture to be recovered as liquidated damages (/i). There is no 


{y) PoUitt V. Forrest^ 11 Q. B. 1)49; 

1 C. & K, 660. 

(-:) Woodward v. GiUnt^ 2 Vem. 119. 

{a) Joftfi V. Heavens^ L. R., 4 Ch. D. 
C36 ; 26 W. R. 355. 

{h)' Aute, note (7). 

(r) Astley V. Weldon^ 2 Boa. & P. 351 ; 
RofJ'e V. Peterson ^ 2 Bro. P. C. 436 ; Gnrn 
V. lyice, 13 M. & W. 695; 16 Id. 346 ; 
Gahworthy v. Utrutt, 1 £xob. 659 ; Atkym 
V. Kinnieft 4£xoli. 776 ; Sainter v. Fngimny 
7 0. B. 716; Reynolds v. Bridge^ 6 E. & B. 
628; Mercer v. Irving ^ E., B. & E, 563. 


(d) Farrant v. (Jlmiw*^ 3 B. & A. 692 ; 

Mercer v. Irving y E., B. &E. 563 ; Fletcher 

V. Dychcy 2 T. B. 37. 

(r) Fuller V. Fcmvicky 3 C. B. 705. 

(j) Polliil V. Forrest y 11 Q. B. 949 ; 

Bowers y. Nixon y 12 Q. B. 546, 65H. 

{g) Samler v. Fergnsony 7 C. B. 716 ; 

JTurst V. Hurst y 4 Exch. 571 ; 5 Id. 203; 

Lrgge v. Horlochy 12 Q. B. 101.5 ; Crux v. 

Aldredy 14 W. H 656, 0. P. 

(/y) PollPt V. Forresty 11 Q. B. 949, 966. 

(f) Kemble v. Furren, G Bing. 141. 

(/•) Davies v. PentoUy 6 B. & C. 216 ; 
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magic in words. A penalty is a penalty, although called liquidated 
damages, ‘‘the mere alteration of the term cannot alter the nature of 
tlie thing” (/). The courts are therefore bound, in compliance with the 
established rules of (ionstruction, to collect the meaning of a writing 
and the real intention of the pnrtm^ not from any single word or parti- 
cular exi)rcssion, but from the whole scope and tenor of the instru- 
ment (/;/). If it contains various stipulations for the perfonnance or 
observance of several things of more or less importance to the parties, 
and tlie breach of an}" one of which gives rise to a definite amount of 
damage^ and one large sum is stated at the end to be paid upon any omis- 
sion, neglect or default, such sum must bo considered as a penalty (;/). 
Ihit it is otlierwise where the damage sustiiincd is of an unliquidated 
nature, and not of definite amount: in sucli cases the full stipulated sum 
(however large and disproportionate) may generally be recovered (a). 
The law on the question of penalty or licpiidated damages may now 
be considered, after a great nuTiibor of decisions, not, perhaps, all of 
tliem strictly reconcilable witli each other, to bo at length satisfactorily 
settled: and tlie liingo. on which the decision in every parflcular case 
tiums is the intention of the parties^ to be collected from the language 
they have used. The more use of the term “ ])eualty,” or the tenu 
“liquidated damages,” does not def ermine that intention; but, liko 
au}^ other question of construction, it is to be doterinined by the nature 
of the provisions and the language oi tlie whole inslniment. One 
circumstaiK'O, however, is of great importance towards aniving at a 
conclusion ; if the instrument contains many stipulations of varying 
importance, or relating to objects of small value calculable in money^ 
there is tlie strongest ground for siijiposing that a stipulation, applying 
generally to a brea(»h of all or any of them, was intended t o bo a penalty, 
and not in the way of liquidated damages (/y). 

'Wliero a deposit is made to secure the duo performance of a 
WTitten contract, and it is to he forfeited in case of any breach, such 
forfeiture may bo enforced, and is not considered as a penalty (^); or, 
instead thereof, the amount of damage actually sustained may bo re- 
covered (r). 

Where thei'e is a reservation of 5/. per acre dui’ing tho last tw'enty 
years of a terra, for every acre of meadow which tho tenant shall 
idough, or convert into tillage ’ dimng tho said last twenty years of 

Crisdie v. Holton^ 3 C. k P. 240; 8 Moo. (//) Aatley v. Weldon, 2 Bob. & P. 346; 

2r)2; //onrr V. 7 Bing-. 735 ; Boys Kvmhlc \,Panrn, 6 Bing'. Ml; Boys v. 

V. Ancell, 6 Bing. N. C. 390; Legge v. Amell, 5 Bing. N. C. 390; Bclrkhamr, 
Dorlock, 12 Q. B. 1015. Brake, 8 M. & W. 853. 

(/) Davies v. Pinton, 6 B. & C. 216 ; ' (o) Ante, 363, note (rf). 

Kimble v. Farren, 6 Bing. 141 ; Horner v. (;0 Ante, note (»«)• 

FHntoffy 9 M. & W. 678. (v) Uinton v. Sparkes, L. R., 3 C. P. 

(fft) Dimieh v. Corlctt, 12 Moo. P. C. C. 161 ; 37 L. J., C. P. 81. 

199. (>•) Iccley v. Grctc, 6 N. & M. 467. 
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the term, and so after that rate for any greater or less quantity than Cn. x. Sec. 3. 

nn acre, or less time than a year, it is considered that tlie rent is duo in 

the last twenty years, if tlio land is then ploughed, whether it was first Lanimfcit. 

ploughed within the last twenty years, or before ; and the rent con- 

tinues payable during the twenty years, though the land bo again 

laid down to permanent grass (/«). The right to additional rent for 

over tillage is not waived by the aeceptanco of tlie reserved rent witli 

a knowledge of the broach (/). 

The provision sometimes inserted in a publican’s lease, tliat tlio IncroaBed 
lessee shall take all his beer from the lessor, or else pay iiu advani^od 
rent, has been mucli eensured by the courts ; and, at all events, such fornot takin^f 
a covenant is subject to fin implied (condition, and cannot l)c enforced ** 
unless the lessee bo supplied with good beer (ti). 


Sect. 4. — W/tcu Jlonl in dar. 

The rules of tlie common law witli respect to the time when rent is Rent is duo 
due, and when it must Ixi demanded, are very curious and pre(‘ise. It bij" 

seems that rent is due in the morning of the day ai>pointed for pay- demaudedat 
ment, but it is not in arreur until after midnight (.r). iiiArrcarafter 

Just before and at sunset is tluj time a])p()in(ed by law to make a 
proper demand of u (y), to take advantage of a condition of re-entry; 
the demand should be made such lime before sunset as to allow suffi- 
cient light to count the money {z ) ; the person mjiking the dcmiand 
must remain on the land fill the sun has set ; find flu^ demand must 
bo actually or constructively continued till that time (a). The court 
will not take judicial nofi(»e of the time of sunset on a paiticiilar day, 
that must be proved by evideiKio (i). A demand made on fhe 2 )roper 
day at one o’clock is clearly bad (r.*), although a tender by the tenant 
or liis agent at any time before or after sunset would bo sufficient to 
save the forfeiture (^/ ). 

Where a lessor, tenant in fee, died affer sunset and befor<} mid- Death of 
night, it was held that the heii’ and not ilie executor was entitled to - 

the rent (c) ; but payment to the lessor or his agent on the moniing chm'a case. 


(a) Birch V. Stephemou, 3 Taunt. 4G9 ; 
Howell V. Richards^ 11 ISast, 633; Bac. 
Abr. tit. Rent (F.). 

(<) Denton Richmond y 1 C. k M. 734. 
\n) Owper v. Twibill^ 3 Camp. 286 ; 
Holcombe v. JhwHon^ 2 Camp. 391 ; Utan- 
eliffe^ app., reap., 7 £xch. 439; 21 

L. J., Ex. 129. 

(:r) DihhU v. Bowatcr^ 2 £. & B. i)G4 ; 
Cutting v. Derhjy 2 W. Blue. 1077 ; LefUey 
V. MxlU, A T. R. 173; Bac. Abr. tit. 
Rent (H.). 

(v) Duppa V. Mayo^ 1 Saund. 287 ; 2 
Salk. 678; ColeEjoc. 413. 

(;) Co. Lit. 202 a ; Maund^e case, 7 Co. 


R. 28 b ; Tincldcr v. Pi vntu'c, 4 Taunt. 
619. 

(a) Wood and ChirePs case, 4 Leon. 179; 
Acoeh V Phillips, f) II. k N. 183. 

(b) Collier V. Xokes, 2 C. & K. 1012. 

(r) Doe d. Wheeldon v. Paul, 3 C. & P. 
GI3. 

[it] Plow. 172 a; Co. Lit. 202 a; Cropp 
V. Humberton, Cro. Eliz. 48. 

W Dnppa V. Mayo, 2 Salk. .>78 ; 1 Wins. 
Suiiiid. 287; Clunks case, 10 Co. R. 127; 
Id. Rockingham v. Penriee, 1 P. Wins. 
177 : 1 Salk. 678 ; 1 Swannt. 346, note ; 
Re Cluhir, 3 Kay & J. 689 ; 2G L. J., Ch. 
513. 
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Cn.X. Seo.4. of tlio reul-day, the lessor (lying before noon, is valid as against the 
though not against the crown (/). Where the rent was reserved 

payable on Michaelmas-day, and the lessor died on that day between 

throe and four o’clock in the afternoon before sunset, and a question 
was raised wlicthcr the oxocutor or the Iieir, or, wliuJi is the same, the 
Jointress of tlie lessor, slioiild have the rent, it was held that the rent 
should go to the heir or Jointress (//). 
rayineiit before llie day is voluntary and a payment of a sum in 
Advan^. and no satisfaction at hnv of the rent (//) ; but it seems it will bo 

otlierwise in equity, for payment of rent to tlio tenant in tail or for life, 
on or oven hrjmr tlio day, where the tenant in tail lived to the rent- 
day (/), will dis(‘hargo tlio h'sseo, though if the tenant in tail die on 
the same day, the remaindennan is entitled to recover the rent so paid 
from his reprosentatives. If a tenant mak(‘ a payment in advanei', 
and the landlord dies before the r(‘nt-day, the payment may bo 
pleaded by way of an equitable defence, to an action by the landlord’s 
executors for the rent (/r). Rut a payment of rent in advance is not 
within 4 x\nn. c, li>, s. 10, so as to discliarge the tenant from his 
obligation to pay rent to the assignee of tlio revoivion, in ease lie re- 
(•(‘ivod notiee of tlio tussigninenl boforo tlio rent is duo (/). 

AtwlrntDayt* Wlioro rent is reserved gciiorally, aud no mention is made, as is 
Reuris duo. half-y(‘arly or quarterly pa^iueiits, notlung is due until the 

end of the year [m) : and where, after signing a w ritten agreement 
wliieh made no mention of the time^ when the rent w'listo bo paid, the 
landlord aski*d tlie tenant how lie would like to pay the rent, and the 
tenant replied quarterly, and the rent was aeeoiulingly paid (piartoii y, 
it was hold that tlie rent Avas still due annually, and not quaiderly (;/). 
AMiere there is a, general reservation of a yearly rent, a clause to put 
ail end to the term, by notiix) expiring on any quarter day, will not 
make the rent payable quarterly (o). In a case where an agi’eoment 
Avas dated tlic 2l8t of January, and a person thereby agreed to become 
tenant, “at the customary time of entry,” at a certain rent to be 
“ paid at the usual time,” “ as agreed upon and lie entered nt 
Lady-day, tlie usual time of entry being the 12th of May, the usual 
time of rent becoming payable, being once a year, at Michaelmas, 
and the rent-day, when it was paid, being the 8th January: it wns 
held, that there Avas evidence that the rent was payable at Michael- 


(y) CIuu'h 10 Co. R. 127 b. 

[g) J.d. Roclingham v. Pear ice, 1 P. "Wms. 
177; 1 Salk. . ITS; 1 Swanet. 345, note; 
Bac. Abr. tit. Rent (H.). 

(/f) plan's ease, 10 Co. R. 127 b; Ld, 
Ct'onutell V. ^ndrrtrs, Cro. Eliz. 15. 

(t) J.d, Jiockinghant v. Pettrice, hupra; 
Bac. Abr. tit. Rent (H.). 

(^•) See v. Grag, 2 F. & F. 391. 


(0 LeJsicolh v. Saunders, 39 L. J., C. P. 
297 ; Cook v. Guerra, 41 L. J., C. P. 89. 

(/a) CoU y. Sury, Latch, 204 ; Com. 
Dig. Rent (B.), 8 ; Gray v. Chamberlain, 
4 C. & P. 260 ; Coomber v. Uouajd, 1 C. 
B. 440. 

(«) Turner v. Allday, Tyr. & Gr. 819. 

(a) Collett V. Curling, 10 Q. B. 786 ; 6 
D. & L. 605. 
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mas, and that it was not necessarily payable at the end of the year, Cii.X. Sec. 4. 
from the time of entry ( p). When the rent is mode payable on cer- 

tain days in the year, it is due on the first of the days occiuTing in 

j)oint of time, without regard to the local order of the words ( 7 ). If 
rent is intended to be made payable in advance, such intention should 
be clearly expressed (/*). A covenant that a half-year’s rent shall 
remain in the hands of the tenant (ill the last year, means the “ cur- 
rent half-year ” (.s). Where rent was reserved .(piarterly, or half- 
qitartorh/ if required^ and the landlord received tlio rent quartcTly for 
the first twelve months, it was held, that he could not, without notice, 
distrain for a half-quarter’s rent (/). 


Sect. 0 . — Vayment of lient. 

Rent is considered as of a higher nature than oven a debt duo on Rent a Debt 
an iubtrmnent under seal, as between the 2 )ai’ties themsedves. In the 
ease of the death of the tenant, it was, prior to the act 32 & 33 Viet, 
c. 46, of equal degree with specialty debts, so as, in the distribution 
of the deceased’s estate, to bo payable with debts of that degree (a) ; 
but now, by virtue of that statute, all tlie creditors of a deceased 
person are treated as standing in equal degiM'c. Rent in arrear is no 
]jart of the reversion ; and therefore when rent becomes due after 
delivery to the sheriff of a writ of elogit against the. lessor, but 
before inquisition taken thereon, it is not payabb^ to the execution 
creditor (j;). 

Rent due and owing to a judgment debtor may be ordered by a Altucliment 
divisional court-, a judge, or a master, to be attached in the liands of his 
tenant, as a debt, under the Rules of the Supreme Court (Order JlLV., 

Rule 2) (y). But accruiug rent not duo cannot bo so attached (c). 

Rent which is overdue cannot bo attached mider a foreign attach- 
ment in London [a), 

A payment of rent, by mistake or misrepresentation, to a person PaymentH by 
not entitled to demand it, does not preclude the tenant from sliowing 
that the person to whom it was paid was not entitled to it (ij, but tlic 
onus of proof is shifted. Therefore, if A., who is a tenant for lifo 
subject to forfeiture, with .remainder over to B., lease to C. for a 
term, and afterwards, apprehending that he has forfeited, acquiesce in 


(p) Gore V. Lloyd^ 12 M. & W. 463. 

{q) Hill V. Grange j Plowd. 171. 

(r) Ante, 348. 

W V. Niehollif Lofft, 393. 

(/) Mallam v. Ardm^ 10 Binfr. 299. 

(«) Thompson Y, 9Prioe, 471. 

(x) Sharp v. Kepy 8 M. & W. 370 ; 9 
Dowl. 770. 

(.V) MMeU y. 8 B. & S. 02 : L. R., 


2 Q. B. 239 ; dveidod on h. G2 of tho 
Common 'Law Proceduro Act, 1864, from 
which Order XLV., Rule 2, differs only in 
enlarging the diHcrction of the court. 

(s) Jones V. Thompson, 27 L. J., Q. B. 
234. 

(«) Com. Dig^ Attachment (D.), cited 
8 B. & S. 95. 

(A) Rogers v. Pitcher, 6 Taunt. 202. 
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Cu. X. Sbo. 6. 

Paymnt of 
Rent. 


Allowances 
by mistake of 
Deductions 
from Rent. 


Kent is pay- 
able on the 
Land, except 
in the Cose of 
a Covenant. 
Jlaldune v. 
Johnson. 


Kemittanco of 
Kent through 
Post. 


B/s claiming and receiving the rent from C. ; his. executor may, on 
showing that he acquiesced under a false apprehension, recover from 
C. the amount of the rent erroneously paid to B. (c). -Whereon old 
corporation, before the Municipal lleform Act, were trustees of a 
charity, and a tenant of the charity paid rent after the new corpora- 
tion came into office to the secretary of the ola corporation, who still 
continued as cliarity trustees, it was lield that tliis was a good pay- 
ment as against the now corporation (rf). 

An allowaiico by way of deduction from the rent, oven though 
made by mistake, operates as payment of the rent, pro tatito : thus 
where a tenant paid rent regularly to tl\e landlord’s agent, deducting 
a sewer’s rate, wliicli by the terms of the agreement under which the 
tenant held lio ouglit himself to have paid, it was lield, that, in 
an action to recover tlie sums so deducted as arream of rent, a plea 
of payment was supported by the facts (c). 

Kent reserved, payable yearly, or otherwise, is to be paid the 
because the land is the debtor, and that is the place of demand 
appointed by law : so if a man lease, rendering rent, and the lessee 
binds himself in a sum to perform the covenants, tliis does not alter 
the place of payment of the rent, for it may be tendered on the land 
without seeking flic obligee, except wIktg the condition is for the 
performance of homage or other coqioreal service to the person of 
the lord (./’) This, however, whi(*h is a rule of the common law, 
applies only to re-entry for non-payment of rent, and not to an acition 
on the covenant to pay it. Such a covenant (if no particular place of 
payment be lucntionod) is analogous io a covenant to pay a sum of 
money in gross on a day certain, in which case it is iniaiTnbeiit on the 
covenantor to seek out the person to be paid, and pay or tendf'r liim 
Ihc money, for the simple reason that he has contracted so to do. 
So it was held in the considered case of Haldane v. Johnson ((/), w’hero 
the authorities for this somewhat harsh doctrine (which applies, if 
only the landlord be intra quatuor maria) will be found carefully 
examinedr The lessee of the crown must pay his rent, without 
demand, at the Exchequer, wherever it may be ; but if tho crown 
grant the reversion, the rent must be demanded on the land before 
the grantee can enter os for a forfeiture on nonpayment (A). 

Like any other species of debt, rent is often paid by a remittance 
by tho post. Blit remitting through the post is departing from tho 
mode of payment mai'ked out by law, and in the absence of a recog- 

(r) Wilfiams y Rartholometv^ IBoh.&P. (/) Co. Lit. 201b; Rowe v. Younyt 
32G ; Gregory v. Loidge^ 3 Bing. 474 ; 2 Brod. & B. 234 ; Sbra. Touch. 378 ; 

Chridgey. Mackenzie^ kQ[. HZ, Crouch v. Fastolfc^ Sir T. Kaym. 418; 

{(() Mayor ^ ^e, of Ludlow v. Charlton^ Com. Dig. Pleader (2 W. 49). 

9 C. & P. 242. 07) 8 Exch. G89 ; 17 Jur. 937 ; 22 L. 

(r) Waller v. Andreivs^ 3 M. & W. 312; J., Ex. 264. 

BramstQH v. Robins^ 4 Bing. 11. (h) Bac. Abr. tit. Rent (I.). 
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nition by the landlord of the use of the post, a loss by post would Ch.x.Sbo.6. 
fall on the tenant. It has been held that if a tenant bo directed by 

his landlord -to remit money by the post, and it be lost, tl\e latter !j 

must bear the loss (t) ; but even in this cose, it is said, the tenant 
must show due caution (A-), such as, in the present day, using a regis- 
tered letter. It is probable that slight evidence of an implied recog- 
nition by the landlord of the use of the post would be held sufficient ; 
but in every case* it would be desirable to obtain an express recog- 
nition by the landlord, once for all, of the mode of payment. Whore 
a creditor in the country directed his debtor to pay money into a 
London banking-house to his account, and had no account with tho 
liolise but through a country banker ; it was lield, that a pajunent 
(here to the credit of his account with the country banker was a dis- 
charge to the debtor (/). Generally, a creditor may insist upon pay- 
niefnt. being made either to himself or his agent ; but having autho- 
rized payment to his agent, ho cannot revoke that authority, if tho 
debtor have given such a pledge to pay pursuant to the authority as 
would bind him in a court of law {m). 

If tho landlord take a security for rent in arrear — as if lie take a Payment by 
bond, bill of exchange, or promissory note — his so doing will not of 
itself amount to a payment of the rent, nor bar him of his remedies 
peculiar to the recovery of rent. So it was held in Davis v. Oyde (»), 
it having been previously ruled at nisi prius, that where the tenant 
gave a note of hand for rent in arrear, and took a receipt, he could 
not sue the landlord in trespass for a distress, but that, notwith- 
standing the note, the landlord might distrain, as the note was no 
alteration of the^debt till payment (c). In another case, a tenant 
being indebted for rent, his landlord’s agent received from the tenant 
a bill of exchange for the amount, which he indorsed over, and paid 
the rent to the landlord, crediting it in his accounts as if tho tenant 
had paid the money. The landlord having distrained for rent, it was 
held to bo a question for the jury whether the transaction amounted 
to a discount of the bill by the agent for the tenant, or a mere ad- 
vance of rent by the agent to the landlord, in which latter ease he 
was entitled to distrain ( p ) . Whore to covenant for rent against three 
defendants, it was pleaded that 41/. of the rent was paid ; that of the 
residue two of the defendants had paid their shares, and that the 
other had given the plaintiff a promissory note for his share payable 
at a banker’s; that such note was dishonoured, whereupon the 

(0 Warwicks v. Noakea^ Peako, 67. 1G9 (2nd ed.}. 

(A) Hawkint v. Peake, 186. ( 0 ) Harris v. Shipwai/ and Eurr v. Ladtf 

(0 Breed Y, Oreen^ Holt, 204. Chfton, Bull. N. P. 182; Seven v.Mihity 

(m) Hodgson v Anderson^ 3 B. A 0. 842. 1 Ld. Kon. 370. 

(a) 2 A. & £. 624 ; and see Marray {p) Parrott v. Anderton^ 7 Exch. 93 ; 

V. King^ 5 B. & A. 16.5 ; Smith L. & T. Onffiths v. Chichester, Id. 

L.T. b H 
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Cn. X. Sec. 5. 

Faywent of 
Btnt, 


Stamp Duty 
on Receipts 
for Rent. 


When Pay- 
ment of 
Oround-rcnt 
operates os 
Payment pro 
tanto of the 
Rent. 


plaintiff sueij ]iim and had judgment by default on the note, which 
judgment was still unsatisfied; it was held, that the judgment was no 
merger, being obtained on a collateral secuiity, and not having pro- 
duced actual satisfaction (y). In Davift v. Oyde^ however, which was 
decided on demurrer, more than one member of the court pointed out 
that a special agreement, made at the time of the note, for suspending 
the distress, might have suspended the right to distrain. Davis v. 
Gyde has not been questioned, but it seems to bear very hardly on 
the tenant, and, although it is not likely to be overruled, it is sub- 
mitted that it is incorrect, on the ground that the acceptance of a 
negotiable security constitutes an implied suspeniaon of the right to 
distrain, and that the substitution of the simple remedy upon a note 
for the more cumbrous remedy is a good legal consideration. A 
similar remark will apply to Skerry v. P redan (r), in which it was 
held that an agreement to take intei*est did not postpone the right of 
distress. 

Eeceipts or dischai*gos given for the payment of rent require to bo 
stamped with a penny stamp if the sum received amounts to 2/. or 
upwards («). 

Where a landlord fraudulently and improperly received various 
sums of money from several of Iiis tenants, and the evidence of pay- 
ments by them consisted of memoranda of accounts delivered to the 
tenants in which the items in question wore set down, and to each of 
whi('h the landlord wrote the word “ paid it was held, that such 
memoranda wore admissible in evidence without a stamp, when 
coupled -with entries in the steward's books to the same effect {t), A 
paper signed by the lessor in this form — “ Mr. J. (the lessee) having 
written off the sum of 72/. from his mortgage debt, being five quarters’ 
rent of his house, I hereby dischaige the same rent to the 24th day 
of July last” — requires a receipt stamp (m). A paper in form of a 
receipt, if it is not given in evidence as a receipt, docs not require a 
stamp (or) ; and an unstamped receipt may be used by a witness who 
can prove the fact independently, to refresh his memory (y). 

A payment of ground-rent by the tenant, in default of payment 
by his mesne landlord, may operate as payment pro tanto of the rent 
claimed by the latter (s) ; and growing rent may be discharged by 
such payments as well as rent j?,ctually due («?). Such payments are 
not the less compulsory because the ground landlord, on demanding 
the ground-rent, allows the occupier time to pay (o). Where a 

b) Drake v. Mitchell^ 3 East, 261. (jt) Brocket v. Daviet^ 2 G. & F. 186 ; 

(r) 2 Chit. R. 246 . Mhetofi t . Dots, 2 H. L. Cw. 286. 

[tfj Stamp Act, 1870(33 & 34 Viet. o. 97), (y) Rambert v. Cohen^ 4 Esp. 218. 

88. 120 — 123, and Schedule, Hi, Receipt, (s) Doe y. ITarr, 2 G. & M. 146. 

S Clarke v. Hougham^ 3 D. & R. 326. («) Carter v. Carter^ 6 Bing. 406 ; Sapt* 

Lveat V. /(ww, 6 Q. B. 949. ford r. Fletcher^ 4 T. B. 611. 
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stranger received rent due to the testator in his lifetime, and, after- Ch. X. Seo. 6. 
wards, by desire of the tenant in possession, paid the demand of 
ground-rent due at the same time for the said premises ; it was held, ' 
that he might deduct such pa 3 mient in an action by the executor for 
the rent, but not a payment of ground-rent arising after the death of 
the testator (6). 

A payment of property-tax operates as a payment pro tanto of the Payment of 
rent, notwithstanding any stipulation in the lease to* the contrary (c). 

So a payment of land-tax, sewers-ratc, rent-charge in lieu of tithes, 
and other charges of the like nature, may, in the absence of any 
express stipulation for their payment by the tenant, operate os a pay- 
ment pro tanto of the rent, and be deducted accordingly on the next 
payment of rent (c). 

It has been said that wherever a tenant may be ousted from his Wlicn oth^r 
occupation on default made of a pajnment by his landlord, ho may ma^W^de- 
pay in Ijis discharge and for the redemption of the premises, and 
deduct such pa3anent from his rent (rf). Such pajunemts, in event of 
the tenant being ismed for the whole rent, would seem to fall within the 
scope of tlic Rules of the Supreme Com’t (Order XIX. Rule 2), by 
Tvhich ‘‘ a defendant in an action may set off or set up by way of 
counter-claim against the claims of the plaintiff, any right or claim, 

-whether such set-off or counter-claim sound in damages or not, and 
such set-off or coiuitor-claim shall have tlio same effect as a statement 
of claim in a cross action.” Even before the Judicature Acts, it was 
Jield that in an action for rent tho tenant might avail himself of a 
part payment obtained from him under a distress or a judgment of 
the County Court for the same rent (e), and that whore a landlord was 
bound to repair, and the tenant was obliged by sudden accident to 
moke repairs, in order to prevent further mischief, the tenant might 
set off the money laid out in the rej)airs (/). It was, however, held 
that there could bo no set-off where the tenant paid as rent a sum to 
prevent a person ejecting him from a portion of the land to whicli 
he claimed title from the lessor prior to the lease ( //). 


Sect. 6. — Apportionment of Kent . 

(a) Apportionment in respect of Eatate. 

Apportionment of rent in respect of estate takes place by act of 
law where lands demised at an entire rent become divided among of Law. 


(h) Wilkirntm ▼. Cawood, 3 Anst. 905. (e) ffarmcr v. Bean, 3 G. & K. 307. 

(e) Port, Chap. XV. (/) JFaters v. Weigall, 2 Anst. 675. 

ii) Smith v. Pearce, MS., sittiugs at jy) Bocdle v. Cambell, 7 M. & Q-. 386; 
GhiildhaU, after M. T. 43 Oeo. 3, Xord 2 D. & L. 66. 

EUenborough, C. J. 


n B 2 
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Cb. X. Sbo. 6. 
Apportionment 
of Rent (irt rtf- 
aped of Eatate). 

By Alienatioa 
of the Lessor. 


By Alienation 
■of the Lessee. 


By a Surren- 
der. 


Eviction of 
Lessee. 


Demise of 
more than 
Lessor en- 
titled to. 


Ifeale v. Mac^ 
kensic. 


different persons; thus, if freehold and leasehold promises are let 
together at one rent, an apportionment takes place, at the death of 
the lessor, among the real and personal representatives. 

Apportionment at common law may also be by act of the parties : 
thus, if the lessor dispose of the reversion in part of the lands, either 
by deed or will, the rent is apportionable (A) ; but the lessee's con- 
currence to the apportionment is necessary, unless it bo settled by a 
jury (f). When the lessee aliens part of the land, the alienee is liable 
for a proportional part of the rent if the landlord choose to proceed 
against him (A). Although the landlord has received rent from the 
assignee, the personal contract of the lessee still subsists, and renders 
him liable for the whole arrears in an action of covenant (^). When 
the lessee surrenders part of the land to the lessor, the rent for the 
remainder is apportioned. It would seem that the rent should be 
a[)portioned, not according to the quantity, but according to the value 
of each part as improved by buildings, &c. (w). 

Where the lessee is evicted from part of the lands by title para- 
mount y he will have to pay a rateable proportion for the remainder (o ) ; 
but if he be evicted from part of the lands by hk landlord (or his 
assigns), no apportionment, but a suspension of the whole rent, takes 
place (p). There is no suspension, however, if the eviction has 
followed upon some Avrongfiil act of the lessee, such os a forfeiture or 
recovery of part of the lands in an action of waste ( 7 ). 

Whore a person demised, at one entire rent, lands of which ho was 
seised in fee, and lands of which he was tenant for life with power of 
leasing ; and the lease was void as to the latter lands for want of 
conformity to the power ; the court held, that though the lease as to 
lands comprised in the power was void, the rent might be apportioned 
for the remainder (/•). Similarly, where a lessor professes to grant 
an exclusive right of sporting, and it turns out that he has no such 
privilege, an apportionment of rent will be made on that account (#). 

In Neale v. Mackenzicy a lessee of 100 acres of land accepted the 
lease (which was not tinder seal) and entered upon the land ; upon his 
entry he found eight acres in the possession of a person entitled under 
a prior lease from the lessor, and that person kept possession of the 


(h) West V. Lascellea, Cro. Eliz. 851; 
' Collins and llardmg's ease, 1 3 Co. R. 67 a ; 
Cro. Eliz. 606, 622. 

(0 Bliss V. Callings^ 6 B. & A. 876. 

(A') Stevenson v. Lambardy 2 East, 675. 

(/) Bachelour and Gage's ease^ Cro. Car, 
188; Ipswich (Bailiff) v. Martin, 1 Roll. 
Abr. 236, pi. 17; Orgill v. Kemshead, 4 
Taunt. 64 2. 

(in) Smith v. Matings, Cro. Jao. 160; 
Anon., Moor, 114. 

(o) Gilb. Rents, 147; Smith v. Matings, 
Cro. Jac. 160; 1 Roll. Abr. 235; Sid'eti- 


son V. Lamhard, 2 East, 676; BoodU v. 
Cambell, 7 M. & G. 386 ; 2 D. & L. 66 ; 
MeLoughlin v. Craig, 7 Ir. Com. L. R. 
117. 

(p) Smith L. & T. 287 (2nd ed.) ; but 
the tenant must perform aU bis covenants ; 
as to repair, &c. Newton v. Allin, 1 Q. B. 
517 ; Morrison v. Chadwick, 7 C. B. 283. 

(7) Walker's case, 3 Co. R. 22; 1 Ml. 
Rep. 331 ; Moor, 203. 

(r) Doe d. Vaughan v. Meylor, 2 M. & 
S. 276. 

(«) Tomlinson v. Bay, 2 Brod. & B. 680. 
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eight acres until half-a-yeor’s rent became duo, the lessee continuing Cii.X. Seo. fi. 
in possession of the remainder; the prior lease was for a term ox- Apportionment 
tending beyond the duration of the latter lease : it was held, that the of Estate). 

latter demise was wholly void as to the eight acres, and that the rent ' 
was not apportionable, the impediment to the lessee taking possession 
not being analogous to an eviction by title paramount (/). But where 
the second demise was under seal, it was lield to operate as a grant of 
the reversion as to the part previously demised [it). Where the tenant 
cannot obtain possession of all the promises demised, an action of 
covenant by the lessor against the lessee for the rent cannot be main- 
tained, os in such action the rent cannot be apportioned (i*). 

Where lands and goods are lot at an entire rent, and the tenant is Whero Realty 
evicted from the lands, no apportionment can be made for the goods “ty 
as the rent is hold to issue from the land alone (y). Although the to^fother. 
rent of furnished lodgings issues out of the realty only (s) : yet wliere 
the mortgagor of a liouae let it furnished, and the tenant, after 
notice, paid the whole rent to the mortgagee, it was held, that the 
mortgagor might still recover for the use of the furniture (rz). Whore 
A. demised to B. certain mines for thirty years, with licence to use 
an adjoining railway in common Avith A., and during the tenn A. 
prevented B, from using the railway, it was held, that this created no 
suspension of the rent, because the rent issued out of the thing de- 
mised, i. 0 . the mines and minerals, and not out of the casement to 
use the railway (ft). 

The loss of land to the lessee by the overflowing of the sea appears Where Land 
to bo another case in Avhich the tenant may claim apportionment : ovlrfo^ng 
but tho loss must be total pro tanto, for if there be merely a partial 
irruption of water, the exclusive right of fishing, which tho lessee 
would thereupon have, woidd bo such a perception of the profits of the 
land as to annul his claim (c). 

Where part of land on lease is taken for public pm’poscs under the Appoi-tiou- 
poAvers of the Lands Clauses Consolidation Act, 1845 (8 Viet. e. 18), LanL'clauses 
the 119th section of that act provides that “if any lands shall bo Act. 
comprised in a lease for a term of years unexpired, part only of which 
lands shall be required for the pinposes of the special act, the rent 
payable in respect of the lands comprised in such lease shall bo ap- 
portioned between the lands so required and the residue of sucli lands, 
and such apportionment may bo settled by agi‘eement botAveen the 

(Z) Neale v. Mackenzie (in error), 1 M. R. 67; Moor, 514; Cadogan v. Kcnneit^ 

& W. 747. Cowp. 43^; Gilb. Rents, 175. 

(u) Nec. Commrs. of Ireland y. 0^ Connor ^ (:) Neu man v. Andertony 2 Bos. & P. 

9 Ir. Com. L. R. 242. New R. 224. 

(jr) Eolgate v. Kay^ 1 C. & S. 341, but {a) Salmon v. Matthem, 8 M. & W. 827. 

see Eee. Commre. of Ireland v. Connor^ \b) Williame v. Haywardy 1 E. & E. 

Bupre. 1040; 28 L. J., Q. B. 374. 

(y) Emot ▼. CoUf Dyer, 212 b, in marg. ; (<•) 1 Roll. Abr. 236, 1. 40. 

Colline v. Eardingy Cro. Eliz. 606 : 13 Go. 
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lessor and lessee of such lands on the one part, and the promoters of 
the undertaking on the other part ; and if such apportionment be not 
so settled by agreement between the parties, such apportionment shall 
be settled by two justices; and after such apportionment the lessee 
shall, as to all future accruing rent, be liable only as to so much of 
the rent as shall be so apportioned in respect of the lands not re- 
quired for tlie purposes of the special acts ; and, as to the lands not 
so requhed, and as against the lessee, the lessor shall have all the 
same rights and remedies for the recovery of such portion of rent, as 
previously to such apportionment ho had for the recovery of the 
whole rent reserved by such lease ; and all the covenants, conditions 
and agreements of such lease, except as to the amount of rent to be 
paid, shall remain in force with regard to that part of the land which 
shall not be required for the purposes of the special act, in the same 
manner as they would have done in case such part only of the land 
had been included in the lease. 

Where part only of lands comprised in a lease for an unexpired 
term is conveyed, or agreed to bo conveyed, for sites for schools for 
the education of the poor under the 4 & 5 Viet. c. 38, the rent and 
the fine upon renewal may, by 12 & 13 Viet. c. 49, s. 1, bo appor- 
tioned between the parties interested. By the 17 & 18 Viet. o. 32, 
where parts of lands in lease are taken for the purposes of the 
Church Building Acts, rents and fines on leases and renewals may be 
apportioned. Under the 17 & 18 Viet. c. 97, for amending and ex- 
tending the acts for the inclosure, exchange and improvement of land, 
rents and other certain payments may be apportioned. By 17 & 18 
Viet. c. 116, to facilitate the management and improvement of epis- 
copal and capitular estates in England, on the sale or exchange of 
part of lands comprised in any lease or copy of court roll, the rent 
must be apportioned. 


(b) Apportionment in respect of Time. 

At common law rent could not be apportioned in respect of time, and 
therefore when a tenant for life granted a lease for years, and died on 
any day not being rent-day, the whole rent from the last rent-day 
became lost, and the lessee retained the land without paying anything 
for it until the next rent-day {d). This injustice has been remedied by 
a series of statutes culminating in the Apportionment Act, 1870, and as 
that act does not repeal the preceding statutes, it will be well to con- 

ClufCe eaaet 10 Rep. 127 b ; and aee o. 19, a. 16, it seems that althoogh the 
id. Tudor’s Real Property Cases, at p. 249, executor of the tenant for life could 

where the whole law of apportionment recover nothing, the reversioner could 

before the Act of 1870 is learned^ die- recover in respect of use and ocoupatwn. 
cussed. From the preamble to 11 ueo. 2, 
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sider their effect shortly before setting out at length the provisions of Cn. X. Sbo. 6 . 
the act which practically supersedes them. 

The first statute, 1 1 Geo. 2, c. 19, s. 15, enacted that where any tenant apect ofTmt), 
for life should die before or on the day on which any rent was payable ii Oeo. 2 , 
upon any demise, which determined on the death of such tenant for tifci 
his executors or administrators might, in an action on the case, re- 
cover from the subtenant, “ if such tenant for life die on the day 
on which the same was made payable, the whole, or if before such 
day, then a proportion of such rent, according to the time such tenant 
for life lived, of the last year or quarter of a year, or other time in 
which the said rent was growing due, making all just allowances, or a 
proportionable part thereof respectively.” It was lield, under tliis 
statute, that no apportionment of rent took place as between the heir 
and personal representative of a tenant in fee (c). The courts, how- 
ever, considered it ns a beneficial statute, and put a liberal construction 
upon it, holding, for instance, that the representatives of a tenant in 
tail, who had demised the entailed estate by a lease whicli was void 
against the remainderman, were entitled to an apportionment of the 
rent, even when the entire amount had been previously paid to the 
remainderman (/). 

By 4 & 5 Will. 4, c. 22, s. 1, rents payable on any demise wliioli 4 & 6 Will. 4, 
determined on the death of the person making the same (although 
such person was not strictly tenant for life thereof), or on the deatli 
of the life or lives for which such person was entitled to such here- 
ditaments, were brought within the operation of 11 Geo. 2, c. 19, s. 15, 

By sect. 2 of the same act, it was enacted tliat all rents-servico 
reserved on any lease by a tenant in fee or for any life interest, or by 
any lease (g) granted under any power, and all rents-charge and other 
rents, and all other payments of every description, in the United 
Kingdom coming due at fixed periods under any instrument executed 
after the passing of the act, or (being a will) coming into operation 
after the passing of the act, should be apportioned so that on the 
death of any person interested in any such rents, &c., or on the de- 
termination by any other means whatsoever of the interest of any 
such person he, or his executors, administrators or assigns, should bo 
entitled to a proportion of such rents, &o., according to the time 
which should have elapsed from the commencement or last period of 
payment thereof respectively, including the day of the death of such 
person, or of the determination of his interest ; and that eveiy such 

(tf) CUtloWfZ'Kaj&J, 689; 26 L. J., Smythf 1 Swanst. .337 ; Vernon y. Vernon, 

Ch. 613. 2 Bro. C. 0. 659; Hawkins v. Kelly, 8 Ves. 

(f) WhitJUld y. Pindar, 0. P. 1781, cited 308 ; AmUy v. Wadsworth, 2 V. & B. 331. 

8 V 66 . 311. See also y. [ 17 ] Granted after the passing of the act, 

Madd. & Gold. 207 ; Clarksm v. Earl of i. c. 16 Juno, 1834. 

Fienrhorough, 1 Swannt. 354, n. ; Ex parte 
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person, his executors, &o., should have the same remedies at law and 
in equity for recovering the apportioned parts of the said rents, &o., 
when the entire portion shall become due, os he would have had for 
recovering the entire rents, Ac. 

It was held that tliis act applied to rents and royalties payable 
periodically and reserved by leases granted after the passing of the 
act, in pursuance of a power created before or since the act (A) ; but 
not to rents reserved under oral demises (?) ; nor os between the heir- 
at-law and personal representatives of a tenant in fee (A) ; nor os 
between a mortgagee tenant for life, who had not entered, and re- 
maindermen, so as to give the mortgagee a right to rents which he 
would not have had until entry if the tenant for life had lived (/), 
and it was said not to apply where the party entitled to the rent 
himself determined the lease during a current quarter (w). But it 
was held to apply where a lessee of mines, having pow'er to deter- 
mine the demise by a six months’ notice expiring at any time, gave 
such notice to the lessor (n). 

Tho law of apportionment in respect of time has been extended and 
simplified in recent times by the Apportionment Act, 1870 (33 A 34 
Viet. c. 35), which is retrospective (o). By this act, which recites that 
rents are not at common law apportionable, ‘‘ and for remedy of some 
of the inconveniences divers statutes have been passed ” (being 1 1 
Geo. 2, c. 19, 4 A 5 Will. 4, c. 22, 6 A 7 Will. 4, c. 71, 14 A 15 Viet, 
c. 25, and 23 A 24 Viet. c. 164), and that “it is expedient to make 
provision for the remedy of all such mischiefs and inconveniences,” 
it is enacted (sect. 1) that “all rents (/?), annuities, dividends, and 
other periodical payments in the nature of income (whether reserved 
or made payable under an instrument in writing or otherwise) shall, 
like interest on money lent, be considered as accruing from day to 
day, and shall be apportionable in respect of time accordingly.” 

By sect. 2, “the apportioned part of any such rent,” Ac., “shall 
be payable or recoverable in the case of a continuing rent,” Ac., 
“ when the entire portion of which such apportioned part shall form 
port shall become duo and payable, and not before ; and in the case of 
a rent,” Ac., “ determined by re-entry, death, or otherwise, when the 
next entire portion of the same would have been payable if the same 
had not been so determined, and not before.” 


(h) Plummet' v. Whiteley^ 1 Johns. 585 ; 
29 L. J., Gh. 247 ; Knight y. Broughton^ 
12 Beav. 312 ; Wardroper v. Outfield^ 33 
L. J., Ch. 605 ; Llewellyn y. Boutf L. R., 
2Eq. 27 ; 36 Beav. 601. 

(t) Mills V. Trumpery L. R., 4 Ch. 320. 
(k) Be Rogers* TrustSy 30 L. J., Gh. 163. 
(0 Poget V. Marquis of Anghseuy L. R., 
17 £q. 283; 43 L. J., Ch, 437. 

(m) Oldershaw y. MoHy 12 A. & E. 690 ; 


4 P. & D. 307. 

(n) Bridges v. PottSy 17 G. B , N. S. 314 ; 
33 L. J., C. P. 338. 

(o) Capron y, Caprotiy L. R., 17 £q. 288 ; 
and see note (»), post. 

(p) By sect. 6 the word “rents” inelades 
“rent- service, rent-charge and rent-si'ok, 
and also tithes and aU periodical pajr- 
ments or renderings in lien of or in the 
nature of rent or tithe.” 



377 


Sect. 6.— Apportionment of Rent (in respect of Time). 

By sect. 4, “all persons and their respective heirs, executors, 
administrators and assigns, and also the executors, administrators 
and assigns respectively of persons whoso interests determine with 
their own deaths, shall have such or the same remedies at law and 
in equity for recovering such apportioned parts as aforesaid when 
payable (allowing proportionate parts of all just allowances) as they 
respectively would have had for recovering such entire portions as 
aforesaid if entitled thereto respectively : provided (j) that such 
persons liable to pay rents reserved out of or charged on lands or 
other hereditaments of any tenure, and the same lands or other here- 
ditaments, shall not be resorted to for any such apportioned part 
forming part of on entire or continuing rent as (iforesaid specifically ; 
but the entire or continuing rent, including such apportioned pari, 
shall be recovered and received by the heir or other person wlio, if 
the rent hod not been apportionable under this act, or otherwise, 
would have been entitled to such entire or continuing rent ; and sucli 
apportioned part shall bo recoverable from such heir or other person 
by the executors or other parties entitled under this act to the same.’’ 

By sect. 7, “ the provisions of this act shall net extend to any cose 
in which it is or shall bo expressly stipulated that no apportionment 
shall take place ” (r). 

It has been held that this act applies to a specific devise of real 
estate (^«), and, as beticeen landlord and tenant^ to rent under a lease 
assigned over by a trustee in bankruptcy {t ) ; and it is indeed hard 
to see what is not included in its very comprehensive terms. It 
has been intimated that the act is not retrospective (/«), but the pre- 
ponderance of authority (x) points to an opposite conclusion, and to 
the application of the act to a will made before, but coming into 
operation after it. 

The wide terms of the act seem to allow tlie recovery of rent pro 
ratft in the ordinary cose where rent is payable at fixed periods, and 
the tenancy is determined in the middle of a period. It is clear 
that such rent is not recoverable at common law (y), and it was said 
not to be recoverable under the act 4 & 5 Will. 4, o. 2^, s. 2 (s). But 
the act of lb70, in sect. 3, speaks of a rent “ determined by re-entry,” 

(;) This proviso substantially follows L. J., Ch. 334, per Lord Sclbome, G. 
the corresponding proviso of 4 & 6 Will. Capron v. Capron^ L. K., 17 £q. 288; 

4, 0 . 22, 8. 2. 43 L. J., Ch. 677 ; 29 L. T. 826 ; Re 

(r) The words “ it is” are new ; other- ClineU estate, L. R., 18 Eq. 213; 30 L. T. 
wise the section corresponds with 4 & 6 249, per Malins, V.-C.; Haduck v. Vvdley. 

Will. 4, 0. 22, 8. 3. L. R., 19 Eq. 271 ; 44 L. J., Ch. 143 ; 

M Hasluek v. Pedky, L. R., 19 Eq. 271 ; 23 W. R. 155, per Jesscl, K. R. ; Constable 

44 L. J., Ch. 143 ; 23 W. R. 155. y. ConstahU, L. R.. 11 Ch. D. 681 ; Rosem- 

It) Sufonsea Bank v. Thomas, L. R., grave v. Burke, 1 Ir. R. Eq. 186. 

4 Ex. D. 04; 48 L. J., Ex. 344; 40 (y) See Slack v, 6'hatpe, 8 A. & E. 366; 

L. T. 668; 27 W. R. 491. Grimtnin y. Legge, 8 B. & C. 324. 

(tt) In Jones y. Ogle, L.Bi., 8Ch. 192; 42 (;) Oldershaw v. Holt, 12 A. & E. 690. 
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which seems intended to apply to a forfeiture, and the case is clearly 
within the words of sect. 2. And althdhgh it might he argued that it 
is not within the purview of the act generally, this argument appears 
to be disposed of by Sicansea Bank v. Thomas (a), in which case the 
trustee in liquidation of the lessee, having assigned over during a 
current quarter, was held liable under the act to pay to the lessor a 
proportionate part of the quarterns rent up to tlie time of the assign- 
ment over. 


Sect. 7. — Continuance of Lessee^ s Liability . 

The lessee has both a privity of contract and of estate ; and though 
ho assign, and thereby destroy the privity of estate, the privity of 
contract continues, and he is liable, in an action of covenant, for the 
rent, notwithstanding the assignment (6). 

A tenant remains liable for rent, unless ho deliver up complete 
possession of the premises, or Iho landlord accept of another in his 
room (c). But Avliere a lessee quitted, in the middle of his term, 
apartments which lie had taken for a year, and the lessor let them to 
another tenant, it was held, that she could not recover in an action 
for use and occupatiou against the lessee for a subsequent portion of 
the year, during which the apartments had been unoccupied (rf) : 
though if a tenant abandon premises without notice, the landlord may 
recover subsequent rent, notwithstanding he has put up a bill in the 
window, and otherwise endeavoured to obtain another tenant {e). 
Where a tenant from year to year, at a rent payable half-yearly, 
without giving any notice to the landlord, quitted the premises at the 
expiration of the current year ; and before the next half-year expired 
the landlord let the premises to another tenant, who occupied the 
same ; it was held, that the landlord was not entitled to recover rent 
from the first tenant from the expiration of the current year, when 
he quitted the premises, to the time when the landlord re-let the same 
to the second tenant (/). If the landlord of lodgings enter into and 
use the apartments whilst the tenant is in possession, he is deprived 
of his right to rent ; but if the tenant have abandoned the possession 
during his tenancy, the landlord’s lighting fires in the rooms, or even 
using the rooms, will not deprive him of his right to rent [g). Where 

(а) L. R., 4 Ex. D. 94, and 377 (0i Ibha y, Richardson, 9 A. & E. 849; and 
ante. Seo a form providing for parent see Heudmson v. Squire^ L. B., 4 Q. B. 
pro raid in case ox re-entry, Day. Free. 170 ; and Chap. XX., post. 

vol. 6, pt. 1, p. 109 and note; post, Ap- [d) Walls y.Atcheson, 3 Bing. 462; 2 
pendix B., Sect. 12. C. & P. 268. 

(б) Eaton T. Jacques, 2 Doug. 465 ; (r) Redpath y. Roberts, 3 Esp. 226. 

Auriol y. Mills, 4 T. B. 94 ; ante, 241. (/) Ilall y. Burgess, 6 B. & G. 332. 

(r) Harding v. Crethonte, I Ewp. 57; (</) Gr{ftthy.7fodgc8, lC.ScV,il9, 
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the landlord forcibly turned out a man left in possession by the Cu. X. Sec. 7. 
tenant, and who was personally offensive to the landlord, it was loft o/ 

to the jury to say whether such expulsion was a mere personal 
trespass, or done for the purpose of turning the tenant out of posses- 
sion (A). Where, during a current quarter, some dispute arose 
between the lessor and lessee of a first and second floor of a house 
demised for a year, at a rent payable quarterly; and the lessee 
having told the lessor that she would quit immediately, the latter 
answered that she might go when she pleased ; upon which the lessee 
did quit, and the lessor accepted possession of the apartments ; it was 
held, that he could neither recover the rent which by virtue of the 
original contract would have become duo at the expiration of the 
current quarter, nor rent pro ratft for the actual occupation of tlie 
premises for any period short of the quarter (/). 

Where the lessee covenants to pay rent at stated periods (without Wliero tho 
any exception in case of fire), ho is bound to pay it, though the house 
be burnt down ; for tho land remains, and he might have provided to 
tho contrary by express stipulation, if both parties had so intended. 

And this rule applies, although the lessee’s covenant to repair contain 
an exception {]) in case of fire (A). Where premises were destroyed 
by fire during a tenancy under a written agreement, and rendered no 
longer habitable, the landlord was held to bo still entitled to recover 
rent, accruing due after the fire, in an action for use and occupa- 
tion (/). So also a tenant from year to year of a second floor, under 
a parol agreement, has been held liable in tho same form of action {m ) : 
and where the rent for similar lodgings was payable quarterly, he was 
held liable for rent up to the time of tho fire at least (>*). Tho tenant 
in such latter oases, to get rid of his liability, should give a regular 
notice to quit. The reason is, that when the law (creates a duty, and 
the party is disabled to perform it without any default in him, and he 
has no remedy over, the law will excuse him : but when the i)arty, hy 
Mb own contract^ creates a duty or charge upon himself he is bound to 
moke it good, notwithstanding any accident by inevitable necessity, 
because he might have provided against it when making tho contract. 

In some old oases the Court of Chancery relieved the lessee, and 
granted an injunction to restrain the landlord from bringing an 
action on the covenant for rent (o) ; but the modem practice was 

(A) Henderaon v. AfearSf 1 F. & F. 636. 310. And seo Waxgall y. Jratert, 6 T. R. 

(i) Orimman y. Legge, 8 B. & G. 324. 488 ; Ears v. Grovei^ 3 Anst. 687, and the 

(j) This exception has been held not coses infra. 

<< oBoal.” SAarp y. Jfiiligaft, 23 Beay. (0 IfaAer y. Eoltzapp/el^ 4 Tannt. 46. 

410. As to the oonstmotion of the exoep- ’m) Izon v. Gorton^ 5 Bing. N. G. 601. 

tion in relation to rent^ see Bennei v. Ire- w) Packet' v. Gibbins^ 1 Q. B. 421. 
land^ E. B. k E. 326 ; 28 L. J., Q. B. 48. o) Broven v. QuilUr, Amb. 919 ; 2 Eden, 

ik) Monk y. Cooper, 2 Stra. 763 ; 1 Ld. 210 ; Catnden y. Morton, Id. 219 ; cited 18 
Rajm* 1477; Belfowr v. Weeton, 1 T. R. Ves. 118; cited IT. R. 708, 
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clearly otherwise (jo), so that bo equitable defence could be raised by 
virtue of tho Judicature Act. It has even been held^that a tenant 
who has covenanted to rebuild, has no equity to compel his landlord 
to expend money received by the landlord from an insurance office, 
on the demised premises being burnt down (j). But it seems that 
the acjt 14 Geo. 3, c. 78, s. 83, which requires tho governors of an 
insurance office, “ upon the request of any pemon interested ” (r), to 
cause insurance money to be laid out towards rebuilding, may be 
taken advantage of by tenants as well as by landlords. It is, how- 
ever, always desirable to provide for the case of fire by special cove- 
nants, and this is frequently done (^t). 

By an entry of the lessor, or any one claiming through him, into 
any part of the demised premises to take possession thereof, the rent 
is suspended (/) ; and therefore, as to subsequently {ii) accruing rent 
the eviction will bo a bar ; but if the lessor enter by virtue of a power 
reserved, or even as a mere trespasser, if the lessee be not evicted, it 
will be no suspension of the rent (i?). Where the lessor caused two 
messuages, let separately, which had been destroyed by fire during 
the term, to bo robuQt in such a manner as to destroy their identity ; 
it was hold, that such alterations in the subject-matter of the 
demises amounted to evictions, and that tho tenants were not liable 
for subsequent rent (j"). If a lessor servo a writ in ejectment under 
a clause that for any breach of covenant the lease shall determine and 
be void, ho cannot maintain an action for rent subsequenlly accruing 
or for breaches of covenant (y). If a lessor has no title, and the lessee 
is evicted by title paramount, he may plead that as a defence to an 
action by tho lessor for subsequent rent (s). If a pai’ty having a 
paramount legal right to evict a tenant, goes to him and claims his 
right, on which the tenant attorns to him, it seems to be equivalent to 
an expulsion (r/). Where lands were demised by parol, and the lessee 
only entered on and had possession of part, in consequence of tho 
lessor having previously demised the residue to a third person ; it was 
held, that the want of possession was equivalent to an eviction by the 
tortious act of tho lessor, and was not in the nature of an eviction 
by oil elder title, and that therefore tho rent was not apportionable, 

and could not be distrained for (i). But where the demise is by 

^ \ 

(p) Holizappfel v.Ma^rrf 18 Vco. 115. (i) Up/on r. Townetid and ^pton y. 

(g) Leeds Cheetham, 1 Sim. 146; fol- Greenleee, 17 G. B. 30. 
loiv<^ with approval in Lofft v. Dtnnie, I (v) Joties v. Carter, 16 M. & W. 718. 

£. & £. 474 ; 28 L. J., Q. B. 168. (s) Cuthbertson v. Irving, 4 H. & N. 

(r) Post, Chap. XVII. 742 ; 6 Id. 136 ; 28 L. J., Ex. 306. 

(j) Post, Sect. 8. U) Mayor, ^e. of Loole v. Whitt, 16 M. 

U). Morrison v. Chadwick, 7 C. B. 266; k W. 671 ; Emay v. Barnett, 4 C. B., 
6 1). & L. 667. K S. 423 ; but see Delaney v. Fox, 2 0. B., 

(u) Boodle V. Cambell, 7 M. & G. 386. N. S. 768. 

(t>) Bull. N. P. 166, 177 ; Sunt v. Cepe, (b) Neale y. Mackenzie (in emr), 1 M. ft 
Cowp. 243 ; Newtoft v. Al/in, 1 Q. B. 618. W. 747 ; Wateen y. Waud, 8 Ezoh. 336. 
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Sect. 8.— Stipulation for Abatement of Rent, etc. 

indenture it will operate as a grant of the reversion as to such of the Ch. X. S«o. 7. 
lands as are in the possession of a previous tenant, and a demise of «/ 

the residue of the lands (c). 

It is essentially necessaiy, in order to suspension of rent, that such Eviction by 

eviction be not the effect of a mere trespass, for in such case the lessee mcroTrapacs 
. . 1 « ,1 , » 1 . , 1 1 • aoesnotsug" 

IS not excused from the payment of his rent : thus, where in an action pond Rent. 

of debt for rent the lessee pleaded, that Prince Rupert, an alien bom, iWiw v 

with an hostile army, had entered upon the lessee, and expelled him 

out of possession, the Court of King’s Bench held, tliat he was still 

bound to pay his rent (rf). 


Sect. 8. — Stipulatm for Abatement of Rent, in case of Fire, Sfc. 

Where there was a proviso that in case the demised premises or 
any part thereof “ should be destroyed or damaged by fire, flood, 
storm, tempest, or other inevitable accident,” the i-ent should wjaso or 
abate, &c., it was held that an exclusion of the tenant from the pre- 
mises by the landlord executing repairs in pursuance of a covenant in 
the lease did not fall within the proviso (e). 

(t?) Conmrs, of L^knd 7. O^Connor^ (f) y. BUton^ 7 Ch. D. 815 ; 47 L. 
9 Ir. Com. L. B. 212, .7., Ch. 267 ; 38 L. T. 281 ; 26 W. K. 

(d) Paradine v. Jane^ Aleyn, 26 ; Style, 394. 

47 ; and see Taoker v. Bullman^ 3 £xch. 351 . 
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Sect. 1 . — Definition of Dhtress, 

De^tion of A DISTRESS one of the most ancient and effectual remedies for the 
* ^ ’ recovery of rent. It is the tohing, without legal process, cattle or 

goods as a iMgc to compel the satisfaction of a demand, the per- 
formance of a duty, or the redress of an injury. The act of taking, 
the thing taken, and the remedy generally, having been called a distress ; 
an inaccuracy which the older text-writers usually avoided (a). 
Distroflsori- The power of distress appears to have been derived from the 
Se^,tnd ancient feudal law, and to have boon substituted for a forfeiture of 
Mdd not be tiy, tenant’s estate (J). Originally it was not so much a remedy as the 
means of obtaining one ; for when it was made, the chattels distrained 

(fl) See BiiUen on the Law of DistreM, distress are considerod post, Chap. XII. 

A.n. 1842. The remedieH for wrongfnl (d) Qilb. Rents, 5, 92. 
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remained only as a pledge in the hands of the distrainer, hut could not Cn.xl.SEc.i. 
he sold (c) ; and, as Blackstone observes, “ although such a distress 

put the owner to inconvenience, and was therefore a punishment to ^ 

him, yet if he continued obstinate, and would make no satisfaction, it 
was no remedy at all to the distrainer” (^/). This power, however, 
became the means of great oppression in the hands of the barons (c), 
and continual enactments were passed up to 1 & 2 Philip & Mary, 
c. 12, for the protection of tenants (/) ; but the cuiTent of legislation 
afterwards took a tuni, and was for a very long time wholly for the 
benefit of landlords rather than of tenants {ij ) ; a stop in the favour 
of tenants, however, was taken, in 1871, by the a(?t which protects 
the goods of lodgers from distress, and another stop, in 1872, by the 
act whicli protects railway rolling stock. 

Distress is incident of common right to (ivery mit-semce^ properly TowbatRcnts 
so called (A). It is also necessarily incident, by special reservation, J^^^^J*^*** 
to every renMiarge (A). But it was not incident to rent’^m'h (A) until 
the 4 Geo. 2, c. 28, s. 5 (/), extended the remedy of distress to rents- 
sock, rents of assize, and chief-rents, and tlieroby in effect abolished 
nearly all material distinction between them {j)> 

Distress for rent may, by agreement, be made upon other lands of On other laadH 
the lessee than those out of which the rent issues. This was held by 
the Exchequer Chamber upon the construction of a mining lease (A). 

The right of distress is not so inseparable an incident to rent-service to dis- 
that it cannot bo postponed. Therefore a landlord may for good con- ^ 

sideration undertake not to distrain for six months (/), a mesne landloixi 
may contract not to distrain until after he has produced to his tenant 
a receipt for the rent for the time being due to the superior land- 
lord (wi), and a superior landlord may undertake not to distrain on the 
goods of an intended lodger of his tenant (w). From an agreement, 
to which the landlord of a fairn is privy, for a sale by the tenant of 
some eatago of pasture to a third person, the amount produced by the 
sale to be paid to the landlord, a* contract by him may be inferred not 
to distrain cattle put on the demised land to consume the catage (o). 

(c) Preamble to 2 W. & M., sees. 1, o. 6 ; (») Ante, 347 ; Johnson v. Faulknei\ 2 

Smith L. & T. 232, 241. Q. B. 925. 

(d) 3 Blao. Oom. 14; Smith L. & T. ij) 2 Blac, Com. 6; Com. Dig. tit. 

241 (2nd ed.). Distress (A. 1). 

(t) Barrington on Ancient Statutes, 14. (4) Daniel v. Sleptietj^ L. B., 9 Ex. 165, 

(f) 61 Hen. 3, o. 4 ; 52 Hen. 3 (Statute reversing df?oision below, L. B., 7 Ex. 

of Marlebridge), cc. 1, 2, 4, 16,21 ; 3Edw. 327 ; 41 L. J., Ex. 208. 

1 (Stat. of Westminster), cc. 16, 17, 23 ; (0 Oxenham v. CoUinSj 2 F. & F. 172. 

' 13 Edw. 1 (Stat. of Westminster II.), cc. (m) GtUs v. Spenve^'^ 3 C. B., N. S. 244 ; 

86, 87 ; 1 & 2 Ph. & M. o. 12. 26 L. J., C. P. 237. 

(p) 17 Car. 2, 0. 7 ; 2 W. & M., sess. (n) Horsford v. Webster^ 1 C., M. & B. 

1, 0. 6 ; 8 Ann. o. 14 ; 4 Qeo. 2, o. 28 ; 11 606. The Lodgers’ Goods Protection Act 

Geo. 2, 0 . 19 ; 66 Geo. 3, o. 60 ; 3 & 4 (see post, Sect. 7 (f) ) renders such under- 

Will. 4, 0. 42, 8. 38 ; 14 & 16 Viet. o. 25 ; taking now gene^y unnecessaiy. 

Bankruptcy Act, 1869, sect. 34, ante, 267. ip) Horsford y. Webster ^ supra. 

(A) Ante, 347. 
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Although a distress may be taken for any kind of rent (properly 
so called), including that due from tenants at will(j 9 ), it cannot be 
made for the rent mentioned in a mere agreement for a lease, not 
amounting to an actual demise, where no tenancy at an agreed rent 
has been created expressly or impliedly by the payment of rent or 
otherwise ( 7 ). Where a tenant holds over on sufferance only, as therd 
is then no “ agreed rent,” a distress cannot lawfully be mode, but the 
remedy is by an action for use and occupation (r). If a mere termor 
affect to grant a lease for a term exceeding his own in duration, and 
to reseiwe an annual rent, that would operate as an assignment of his 
tenn («), and the stat. 4 Geo. 2 , c. 28, s. 5 (/), does not give power to 
distrain for such a rent (w). With respect to fee farm rents, it has 
been hold that a distress is not incident to them, imless the cose be 
brought within the 4 Goo. 2 , c. 28, s. 5 (x). 

A distress cannot generally be made for a rent reserved upon a 
letting of incorporeal hereditaments, as tithes, commons or tolls (//) ; 
but a power of distress may be expressly reserved in such lease in 
like manner as in the grant of a rent-charge. 

A distress may be made for the whole rent reserved on a letting of 
furnished apartments, because in contemplation of law the rent issues 
out of the realty only, and not out of the furniture (s). But where 
the owner of a factory lets standings therein for looms, and supplies 
the power of working them at so much per week (there being no 
demise of the room), he cannot distrain for the weekly payments as 
for rent (a). It is otherwise where a definite part of the room is 
demised, with the use of steam-power for working machines, &c. ( 6 ). 

Liquidated damages or forfeitures for breaking up pasture or 
meadow land, or for carrying hay, straw, &c. off the demised pre- 
mises, at certain fixed sums in proportion to the extent of the breach, 
“ to be recovered by distress as for rent in arrear,” may be distrained 
for, though the lease is not under seal (c). 

Double rent payable under 11 Geo. 2 , 0 . 19, s. 18, may be dis- 
trained for (^) ; and the exception, once said to obtain in the case 


(p) Lit. B. 72 ; Jke d. JDaviea t. Thomaa^ 
6 Exch. 858; Boe d. Bixia v. Baviea^ 7 
Exob. 91 ; Turner v. Bamea^ 2 B. & S. 
435; 31L.J.,Q B. 170; 8&9Axiii.c.4, 

-88.6,7; 3 & 4 Will. 4, 0 . 42, 8. 37. ' 

(q) Bunk V. Hunter, 5 B. & A. 322. 

(r) Alford v. Vickery, Car. & M. 280; 
Jenner y. Clegg, 1 Moo. & R. 213; Williama 
V. Stiven, 9 Q. B. 14. 

(f) Auto, 244. 

It) Ante, 348. 

(«) Langford y. Selma, 3K. & J, 220 ; 
3 Jur., N. S. 869. 

(f) Brad&ury y. Wright, 2 Doug. 624 ; 
Muagrave y. Bmmeraon, 10 Q. B. 326 ; 
Smith L. & T. 180 (2nd ed.). 


(y) Co. Lit. 47 a ; JeweVa eaae, 6 Co. R. 
3 ; Smith L. & T. 116 (2nd ed.). 

(s) Newman y. Anderion, 2 B 08 . k F. 
New R. 224. 

(a) Hancock y. Austin, 14 C. B., N. S. 
634 ; 32 L. J., C. P. 252; and see 
Edmondaon y. Nuttall, 17 C. B., N. 6. 
280. 

(5) Selby y. Oreavea, L. R., 3 C. F. 694 ; 
37 L. J., C. F. 261. 

(c) Pollitt y. Forreat, 1 C. A E. 660; 
11 Q. B. 949. 

(d) Johnatone y. Hudleatone, 4 B. & C. 
922. .As to ** double rent,*’ eee post, 
Chap. XX., Sect. 2 (c). 
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of a weekly tenant (e), appears to Iiave been founded on a mis- Oh.xi.Sbo.i. 
take(f). Dejniliuie/ 

A distress may be mode where the tenant holds by the service of — 

cleaning the parish church, or of ringing the church bell at stated 
times, or by other manual services (g ) ; but in such case the distress 
cannot be sold. 


Sect. 2. — Conditiom precedent to Distress. 

By 3 & 4 Will. 4, c. 27, s. 42, ‘^no arrears of rent shall be Only 6 Years* 
recovered by any distress, but within six years ’’ next after it shall 
have become due, or next after an acknowledgment of the same in 
writing shall have been given to the person entitled tliereto, or his 
agent, signed by the person by whom the same was payable, or his 
agent.” 

Where the right to distrain exists, nothing but payment, or some- Right to dis- 
thing equivalent to payment, such as a tender of the arrears, or a release 
under seal, will bo sufficient to take it away : even attending upon 
the land on the proper day to pay the rent will not destroy the right 
to distrain unless a tender be actually made {h). But where a land- Allowance of 
lord’s receiver allowed the tenant to make a deduction of payments operutes^as 
for land tax every year for seventeen years, greater than the landlord rayment. 
was liable to pay, the landlord knowing or having the means of 
knowing all the facts ; it was held, that lie could not distrain for the 
amount erroneously allowed, for such allowance operated as payments^ 
though the receipt given every year showed the amount paid and the 
amount deducted (i). We have already seen that it has been held,^^**®^ 
that neither taking a security for rent (A:), nor an agreement to take DavUy. Gyde. 
interest (/), nor a set-off to an equal or greater amount than the rent A^mentto 
in an'oar (;w), can take away the landlord’s right to distrain. Set-off. 

A distress cannot lawfully be made after the full amount of rent Tender before 
really duo has been tendered to the landlord, or to his agent having ^“^*^®*’** 
authority to receive the rent (w). If the landlord or his agent sign 
a distress warrant and deliver it to the broker, but before he can 
effect an entrance to distrain, the tenant or his agent tenders the 


Sullivan v. Bishop^ 2 C. & F. 359. 
u) BuUen ou Distress, 116, note; 2 
Chit. PI. 344, note (v), (7th cd.). 

iy) Doe d. Edney v. Beiiham^ 7 Q. B. 
976. 

(A) Kome y. Lewin^ 1 Ld. Raym. 639 ; 
1 Salk. 683 ; 12 Mod. 352. 

(i) Branuton v. Robins^ 4 Bing. 11 ; 
Waller v. Andrews^ 3 M. & W. 312. 

(A) Davit y. Gyde, 2 A. & £. 623 ; 
ante, 369. 


(/) Skerry y. Preston, 2 Chit. R. 24.>. 

(m) Absalam v. Kiny, P. 181 ; 

Bunies, 450 ; Andrew v. JLatt^ck, I Brod. 
& B. 4GJ 47 ; Stubbs v. Parsons, 3 B. & 
A. 521 ; Wilson v. Davenport, Tj C. & P. 
631 ; and seo Pratt v. Keith, 33 L. J., Cli. 
628 ; 10 Jut., N. S. 305. 

(/i) Branscomb y. Bridget, 1 B. & G. 145 ; 
3 Stark. R. 171 ; Holland y. Bird, 10 Bing. 
15 ; Bennett v. Bayes, 5 H. & N. 391 ; 29 
L. J ., jJiX. 301 . 
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rent without expensPH to the landlord or his agent, it will he illegal 
afterwards to execute the distress warrant, and all parties concerned 
therein will he liable to an action of trespass (o) or trover [p)^ After 
the distress has been made, but before it is impounded, the tenant 
may tender to the landlord or his agent the amount of the rent, 
together with a sufficient sum for the costs of the distress {q) ; after 
which it will be illegal to proceed further with the distress (r). But 
a tender of the rent with expenses (ftcr the impounding is too late to 
enable the tenant to maintain an action of trespass, trover, detinue 
or replevin ; because the cattle or goods are then in the custody of the 
law, and not of the landlord or his agent («). The subsequent de- 
tention is considered as the act of ihe law, and not of the distrainer 
who has neither any property nor even a constructive possession of 
the cattle or goods distrained (/) ; and although they might be re- 
leased with his consent, he is not legally bound to give such consent. 
However, if such tender bo made within ihe five days allowed to 
the tenant to replevy (although after the impounding), a special 
action on the case, founded on the equity of the stat. 2 W. & M. 
sess. 1, c. 5, s. 2, may bo maintained if the landlord afterwards 
proceed to sell the distress (//). To avoid this the landlord should, 
after such a tender, abstain from selling (which he may lawfully do) 
and merely keep the distress impounded as a pledge, according to 
the common law, until the amars of rent, vnth expenses, are actually 
satisfied, or the tenant incurs the trouble and expense of a reple\in, 
the costs of which will fall upon him. 

Whether the distress was “impounded’^ before the tender was 
made is sometimes a question of considerable nicety and importance. 
In one case the landlord's agent had delivered to the tenent a 
notice of distress, wherein it was stated that the cattle distrained, of 
which an inventory had been given, were impounded on the premises ; 
it was held, that the impounding was complete so as to make a 
subsequent tender unavailing (u:). In another cose, a landlord’s 
agent went upon the tenant’s promises, and walked round them, and 
gave a written notice that he had distrained certain goods lying 
there for an arrear of rent, a// which goods he had left on the said 
demised premises^ and that unless the rent was paid, or the goods 


(o) Bennett y. Bayes^ 6 H. & N. 391 ; 
29 Xi. J., £x. 391. 

(;?) Batch 'v.Bale^ 16 Q. B. 10. 

(y) Post, Sect. 8 (e). 

(r) Vertue v. Beasley ^ 1 Moo. & K. 21 ; 
Boons V. Bllwttf 6 A. & E. 142 ; Ladd v. 
Thomas, 12 A. &E. 117. 

(«) Six Carpenters' case, 8 Co. R. 432 ; 
1 Smith L. 0. 133 (7th ed.); Firth y, 
Pmrvis, 5 T. R. 432 ; Thomas y. Barries, 
1 M. & G. 695; Ladd v. Thomas, 12 A. 


& E. 117; Ellis y. Taylor, 8 M. &W. 
415 ; Tennant y. Field, 8 E. & B. 336 ; 
Smith L. & T. 238 (2nd ed.). 

(0 Bex y. Cotton, Parker, 121 ; Turner 
y. Ford, 15 M. & W. 212 ; WiJbraham y. 
Snow, 2 Wms. Saund. 47 a. 

(fd Johnson y. Upham, 2 E. d; £. 250 ; 
28 li, J., Q. B. 262 ; oyermling Ellis y. 
Taylor, 8 M. & W. 416. 

(x) Thomas v. JTarries, 1 M. ft G. 696. 
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replevied within five days, they would ho appraised and sold ao- Ch.xi.Seo.2. 
cording to law, and then went away without leaving any person in 
possession. It was held, that there was a sufficient distress and tres», 

impounding on tlie premises pursuant to 11 Oeo. 2, c. 19, s. 10 (y). 

In a third case, a landlord entered upon a dwelling-house to distrain, 
but, to prevent inconvenience^ to the tenant, the landlord, with the 
tenant’s assent, instead of removing the articles of funiiture upon 
which he proposed to distrain, made up from a list given to him 
by the tenant an inventory of the furniture in the house, put a 
man into possession, and handed to the tenant a notice of distress 
referring to the inventory, which was also then handed to the tenant. 

The landlord did not go into tlie several rooms in which the articles 
were, and the notice of distress did not state tliat the articles were 
impounded. It was held, that this constituted a distraining of the 
articles mentioned in the inventory, and an impounding Ihom upon 
the premises, and that a tender subsequently was too late (s). 

A tender may be made to the landlord himself, notwitlistanding To whom a 
he has instructed a broker to distrain and left the matter in his J'o 
hands {a). So it may be made to any agent of the landloid who has 
express or implied authority to receive rent on liis behalf (6). Wliero 
a landlord gives a warrant to distrain for rent in the usual form, 
ho thereby in effect authorwes the bailiff to re(‘(avc the rent, if ten- 
dered : and it seems that in such case ho could not prohibit the bailiff 
from accepting such tender, so as to render a tender to him invalid : 
at all events, the bailiff cannot refuse a tender on the ground that he 
was forbidden by the landlonl’s solicitor to receive the money (c). 

A tender to the landlord’s agent, who signed the distress wanunt on 
his behalf, is sufficient (rf). But a tender to the broker’s man, who 
is merely left in possession under the distress, and has no actual 
authority to receive the money, is bad (r;), and so is a tender to a ser- 
vant (/). Whore it appeared that the distrainer’s wife had been in 
the usual habit of acting as his agent in such matters, and had in Iris 
absence made a distress for damage feasant; it was held, that a 
tender to her of amends was sufficient (ff). 

The tenant must, at his peril, tender the full amount of the rent 
in arrear, without any deductions, except in respect of actual or con- Expenses. 

(y) Swann y. Earl of Falmuth. 8 B. & ib) Bennett v. Baye»^ 5 H. & N. 391 ; 

C.466. 29 L. J., Ex. 391. 

(s) Tennant v. Fields 8 E. & B. 336. (c) BeUch v. Bale, 16 Q. B. 10. 

Wnere sheep are distrained for damage (d) Bennett v. Bayes, supra. 

feasant, a tender of amends after the sheep (e) Boulton v. Ftynolda, 2 E. & E. 369 ; 

have put into a private pound, but 29 L. J., Q. B. 11. 

before they have been aent (as intended) (/) Pilkington v. Haatinge, Cro. Eliz. 

to the public pound, is not too late. 813. 

Browne v. Bowell, 4 Bing. 230. (y) Browne v. Powell, 4 Bing. 230. 

(a) Smith V. Qoodwin, 4 B. & Adol. 41 3. 

c c 2 
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Cb.XI.Sso.2. 

Conditiompre^ 
eedmt to 
tress. 


Detention of 
Distress after 
Payment. 


Property in 
Cattle or 
Goods dis- 
trained. 


There must 
be an actual 
Demise at a 
fixed Kent. 


structive payments (A) on account thereof (not items of set-off (A) )• 
He must also tender, at his peril, a sufficient sum for the lawful 
expenses of the distress (i), unless indeed the tender be made before 
any entry to distrain (A). The tender should be made unconditionally, 
so that the party may accept it without prejudice to his right (if any) 
to recover more. And although where the amount owing is not dis- 
puted, the demand of a receipt and refusal to part with the rent 
without one, would seem, under the present Stamp Act, not to vitiate 
the tender (/), a tender of one quarter’s rent, coupled with a demand 
of a receipt up to a particular day, there being a dispute whether 
one or two quarters’ rent was then due, is not valid (w) ; but sending 
a certain sum “ to settle ono year’s rent,” does not impose a con- 
dition («), nor does a tender “under protest” (o). 

A landlord, who has accepted tho rent in arreor and the expenses 
of the distress after the impounding, cannot be treated as a trespasser 
merely because he retains possession of the goods distrained; although 
his refusal to deliver them up to the tenant may amount to a con- 
version BO as to render him liable in trover (jo). Notwithstanding a 
distress, tho property in the cattle or goods distrained (whether im- 
pounded or not) remains vested in the tenant or owner thereof, until 
they are sold under the distress (q ) ; and he may sell or otherwise 
dispose of them subject to the distress ; or whenever tho distress is 
determined (without any sale) he may recover them back (g). So a 
purchaser from him may recover them in trover, where the landlord 
has not sold the goods, but taken them himself at a valuation, which 
ho had no legal right to do (r). The landlord or person distraining 
has no property in tho cattle or goods distrained, nor oven the posses- 
sion thereof ; therefore, if they are rescued, or unlawfully taken out 
of the pound, he cannot maintain trover (.?), but only a special action 
for rescue or pound breach (<). 

A landlord has no right to distrain unless there bo on adual demise 
at a f ml rent («)• A licence to get all the copperas stone which 


(;<) Ante, 371. 

(i) Post, Sect. R. 

(A*) Bennett v. liayeSj 6 II. & N. 391 ; 
29 L. iT., Ex. 301 ; ante, 383. 

(/) See liichardson v. Jacksqny 8 M. & W. 
298. The prior enactments on tlio sub- 
ject, 43 Geo. 3, c. 126, as. 4, 6 (see. Lainy 
V. Meadcr, 1 C. & P. 257) ; 55 Geo. 3, 
c. 184, Sch. tit. Receipt^ aro repealed by 
33 & 34 Viet. c. 90, and tho law is now 
governed by tho St^p Act, 1870, s. 123, 
which see, Appendix A., Sect. 7. 

(»i) Finch V. Miller^ 5 C. B. 428. 

(w) Brown v. Owen, 11 Q. B. 130; BtUl 
V. Barker^ 2 Dowl., N. S. 346. 

(o) Manning v. Xtm», 2 G. & K. 13. 

Ip) West V. Nibbs, 4 0. B. 172. 


(y) Turner v. Fordy 16 M. & W. 212; 
J\ing V. Englandy 4 B. & S. 782 ; 33 L. J., 
Q. B. 146. 

[r) King y. Englandy supra. 

(«) Rex V. Cottoiiy Parker, 1 21 ; Wilbra^ 
ham V. SnoWy 2 Saund. 47 a. 

(/) Riddell v. Stoivetjy 2 Moo. & R. 358 ; 
Turner v. Fordy 16 M. & W. 213; BuUen on 
Distress, Chap. VII. ; post, Sect. 10. 

(w) Bunk y. Hunter, 6 B. & A. 322 ; 
Hegan y. Johnson, 2 Taunt. 148 ; Regnant 
y. Fortefy 7 Bing. 461 ; Watsm y. Waudy 
8 Exoh. 336 ; Hancock y. Austitty 14 0. B., 
N. S. 634 ; Ward y. Bag, 4 B. A S. 337 ; 
5 Id. 369; 33 L. J., Q. B. 3, 254 ; Smith 
L. & T. 188, 189 (2nd ed.}. 
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may te found in port of a manor, for twenly-ono years, at the yeai*ly Cu.XI.Seo.2. 
rent of 25/., is not a demise, and will not support a distress for the Conditionapre^ 
agreed rent (a?). Where a tenant holds over on sufferance only, as 
there is then no “agreed rent” or actual tenancy, a distress cannot 
lawfully bo made, but the remedy is by action for use and occu- 
pation (y). Where a lease of tithes and land was granted at an 
entire rent, and it was void os to tlxe tithes, because it was not under 
seal ; it was held, that a distress for an arrear of rent was altogether 
unlawful, because there was no distinct rent due for the land(c). 

Where a lease was made by parol of 100 acres of land at a certain 
rent, and the lessee accepted the lease and entered upon the land, but 
afterwards found that eight acres had been previously demised by his 
lessor to another person who was in possession ; it was held, that the 
demise was altogether void as to the eight acres, and that the rent 
could not be apportioned, and therefore could not bo distrained 
for {a) : but it would have been otherwise if the demise had been 
under seal, because that would have operated as a grant of the 
reversion and its incidents, as to the eight acres, and no apportion- 
ment of the rent would have boon necessary (/>). A rent of a certain 
sum per cube yard of marl dug, and a certain sum per thousand of 
bricks made from clay dug from land, is a rent which may bo ascer- 
tained with certainty, and which therefore may be distrained for (c). 

Where the demise was subject to certain rents, provisions, conditions, 
and stipulations, and amongst others that the lessee should not sell 
hay off the premises, under the penalty of 2s\ 0^/, per yard of the hay 
sold, to bo recovered by distress as for rent in arrear ; it was held, 
that this was recoverable by distress as for rent, but was not a 
rent (rf). 

Where a person is in possession under a more agreement for a lease, Agreemont 
not amounting to an actual demise, and no other circumstances exist 
from which a tenancy at a fixed rent can bo implied and found by a 
jury ; as no rent (properly so called) is due for the occupation, but 
only a compensation in the nature of rent, the owner cannot distrain 
for non-payment (^?). But if the agreement goes on to say, that until 
the lease shall bo executed, the rent, covenants and agreements to be 
therein contained shall be paid and observed, and the several rights 
and remedies shall be enforced in the same manner as if the same 
had been actually executed ; that will, on entry, create a tenancy at a 

{x) Ward v. -Day, 33 L. J., Q. B. 3, W. 747 ; Holgaie v. Aa.y, 1 C. & K. 341. 

254. (A) AVW. (Jommra, of Ireland v. 0'Conno)\ 

(y) Alford v. Vickerg^ Car. & M. 280 j 9 Ir. Com. L. K. 242; Lake v. 28 

Jenner s, Clegg ^ 1 Moo. & R. 213; WiU Boav. fi07. 

Hama v. Stiven^ 9 Q. B. 14. (r) JJamel v. GraeUj 6 Q. B. 145. 

(a) Qardinery. 2 B. & Adol. \d) Tolliii v. I'urreai^ 11 Q. B. 949 ; 

337 ; see also Meggiaon v. Lady Qlamia and 1 G. & K. 660 ; ante, 349. 

Sella V. Same^ 7 Exch. 686. W hunk v. Hunter^ 5 B. & A. 322 ; 

(a) Neale v. Mackenzie (in error), 1 M. & Began v. Johnson^ 2 Taunt. 148. 
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Ch.xI.Sec. 2. fixed rent, for which the landlord may distrain when due, although 

under the agreement (/). So where an in- 
tress. tended purchaser, hy the contract of sale, admits himself to be tenant 
from week to week to the vendor, at a rent of 80/. per week payable 
in advance or otherwise, such rent may be distrained for ( g). 

Implied An actual tenancy at a fixed rent may be implied from very 

slight circumstances (//) ; thus where a tenant, who had entered on 
premises under an agreement for a lease, admitted a charge of half- 
a-year’s rent in an account between him and his landlord ; it was 
held, that this was equivalent to payment, and constituted him a 
tenant from year to year, and made him liable to a distress (i). 
Where the plaintiff took possession of premises under an agreement 
for a lease to him for seven years, at a yearly rent payable half- 
yearly, but no lease was executed, nor was the quantum of rent to 
be paid ascertained ; and the plaintiff occupied under the agreement 
for three years, and paid rent for two ; it was held, that this created 
a tenancy from year to year, and entitled the landlord to distrain 
for the arrears duo at the rate previously paid {k). But where a 
tenant entered under an agreement containing stipulations for a 
lease at 25/. per year, and an engagement by the landlord to com- 
plete certain erections, which were never completed, nor any rent 
paid, and tho tenant, on being called on after some years^ occupation, 
said he was ready to pay upon the erections being completed and an 
allowance made to him for some repairs ; it was held, that a demise 
at a certain rent could not bo implied so as to entitle the landlord to 
distrain (/). So where a person let a furnished house nt a certain 
rent from a future day, and agreed that he would furnish it suitably 
for a school ; it was held, that such furnishing was a condition pre- 
cedent to the right to demand tho rent, and therefore that the lessor, 
not having furnished it, could not distrain (w). Where a person 
entered upon premises subject to the approbation of tho landlord, 
who afterwards did not approve, but upon his agreeing to pay an 
advanced rent, as well for the time ho had been in possession as for 
the future, allowed him to continue in possession ; it was held, that 
the landlord might distrain for the advanced rent accrued before tho 
agreement as well os for what accrued afterwards — such agreement 
^ving him tho same power by relation to his tenant^s first entry into 

Acknowledg- possession, as it did to recover his rent in future (9^). An aoknow- 
ment. 

(/) Anderson v. Midland R. Co., 3 E. & (t) Cox v. Bent^ 5 Bing, 186 ; Vincent 

E.‘ 614 ; 30 L. J., Q. B. 94 ; Pinei'o v. v. Godson^ 24 L. J., Ch. 122 ; Smith L. & 

Judson^ 6 Bing. 206 ; Rollason 7. Leon^ 7 T. 27 (2nd ed.). 

H. N. 73 ; 31 L. J., Ex. 96. (A') Knight v. Bennett^ 3 Bing. 861. 

(o) Yeman 7 . Ellison^ L. R., 2 0. P. ll) Begmti 7 . BorUr^ 7 Bing. 461. 

681 ; 36 L. J., C. P. 326. (»0 Mechelen 7. Wallace,! A. & E. 49 ; 

(A) Ante, 118, 206. Vaughan 7. Eancoch, 3 0. B. 766. 

(«) M'Leish 7. Tate^ Oowp. 781. 
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ledgment of an antecedent tenancy at a specified rent, with an Cn.xl.SEo.2. 
agreement to go on on certain terms, is sufficient to authorize a 
distress (o). If a tenancy has existed, a surrender of the term must 
be complete (jo), or the landlord’s right to distrain will continue (ry), 

If a tenant is evicted by title paramount, but remains in possession Eviction, 
under a new agreement Avith the person who had evicted liim, liis 
original landlord cannot distrain on him for rent (r). If a lessor 
exercise his option that a lease shall bo void for breach of covenant, 
he cannot distrain for subsequent rent («). Wliere the landlord has Notice toquit. 
given a notice to quit and the tenant holds over, hut notliing is done 
to show that a noAV tenancy is created, the landlord cannot distrain 
for rent accruing due after the time Avhcu flio notice exphod (/). In 
a previous case a distress for rent accruing after the expiration of a 
notice to quit Avas considered to operate merely as a AN^aiver of Iho 
notice (?<). It shoidd, however, he home in mind tliat a notice to 
quit cannot he waived Avitliout tlio express or iniidied consent of both 
parties, and tliat it diffoi*s in this respetit from a forfeiiiire {x). 

WheiA) it apjieared that hy the custom of the country the tenant Prolougation 
AViis to have the use of the hams, gate-houses, &o., of the farm for a cuskJmof^tho 
certain period after the end of the lerm, for the piu’pose of thrashing Country, 
out com and fod<lcring cattle \ ami the tenancy Avas determined at 
Michaelmas, and the landlord in January following distrained a 
corn-rick for rent due at Michaelmas, he having in the meantime oh- 
tained an injunction to restrain the tenant from canying off tho 
premises com in the straAV ; it Avas held, that tho holding hy tho 
tenant under the custom, though involuntary, was a prolongation of 
the original tem^ and that the landlord was entitled to distrain (y). 


Sect. 3. — Restraining Distress hg Injunction, 

Before the Judicature Acts a distress could not ho restrained hy injunction 
injunction (s). But section 2o, suhs. 8, of the Judicature Act, 1875, 
which enacts, that “ an injunction may he granted hy an interlocutory shaw v. 
order of the court in all cases in which it shall appear to the court to he 
just or convenient,” extends to authorize an injunction, and such an 


(o) EagUton v, Outteridge, 11 M. & AV. C'%( 7 , 1 Moo. &R. 213; IFilliams 

465 ; 2 Dowl., N. 8. 1053 ; Oladman v. v. Stiven^ 0 Q. B. 14. 

16 L.J., Q.B. 79; 10 Jur. 109. (m) Zouch d. Ward v. Willingale^ 1 H. 

ip) Ante, 273. Blac. 311. 

\q) Caupland v. Maynard^ 12 East, 134. (.r) Blyth v. Bennett, 13 C. B. 178, 180 ; 

(r) Eoperaft v. Keys, 9 Bing. 613. ante, 328. 

(«) Jonee v. Carter, 15 M. & W. 718 ; (y) Knight v. Betmett, 3 Bing. 361 ; 

Franklin v. Carter, 1 C. B. 750 ; 3 D. & Beavan v. Delahay, 1 H. Blac. 5 ; Nuttall 
L. 213 ; Bridges v. Smyth, 6 Bing. 410; v. Staunton, 4 B. & G. 61. 

Cole Ejeo. 82, 408. (-) Shato v. Jersey [Earl of), L. R., 4 C. 

(<) Afford Y. Vickery, 1 G. & M. 280 ; P. D. at p. 261, per Cotton, h, J. 
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Ch.XI.Sso.3. 

Ruiraining 
Distress by In- 
junction. 


Distrcfifl ioci- 
deut to ilio 
Itevcrsiou. 


injunction was granted in Shaw v. £arl of Jmoy (a). In that case 
the plaintiffs, who were assignees of a mining lease, under which the 
defendant claimed to he entitled to a certain additional rent. The 
defendant had distrained twice, and the plaintiffs hod sued for 
unlawful distress. A special case had been stated to determine the 
construction of the lease. The defendant was restrained from dis- 
training until the determination of this case, by an injunction granted 
for a fortnight, and to bo continued only if the rent should in the 
meantime be paid into court. It may bo observed that such a ec«- 
(Utional injunction is more favourable for the landlord than the action 
of replevin, in which the tenant is compelhthle to give security only, 
.although he may if he please make a deposit instead. (See post, 
Chap. XII.) 


Seci’. 4. — Who mat/ (list rain , 

(a) Reversioners. 

The person legally entitled to the immediate reversion on a lease, 
when any of the rent thereb}'' reserved becomes duo, may distrain for 
such rent by virtue of the common huv {li). But if ho afterwards 
assign the reversion either absolutely or by way of mortgage, the 
remedy by distress for such aiTcars will be lost (c*). So the right to 
distrain for previous arream of rent may be lost by a severance of the 
reversion: thus where the plaintiff was tenant to six joint tenants, 
four of w’honi conveyed their shares to a third party; it was held, 
tliat the six were not entitled to distrain for tlic arreai’s of rent duo 
to them before the conveyance [d). But a second- lease to commence 
on the expiration of the 2 )revious one, creates only an interesso 
termini during the continuance of the fii’st lease, and does not amount 
to an assignment of the reversion (c). If a lessee for years assign 
his tenn, resenung a rent, but ^vithout an express power of distress, 
he cannot distrain for it when in arrear, because he has no reversion : 
his remedy is by an action on the contract (/■). If a lessee sub-let 
for a term shorter than his own by one day or more, he has a rever- 
ts) L. R , 4C.P. D. 359— C. A., affirm- (rf) Stareley y. Alcock^ 1C Q. B. 636; 

ing decision Mow ; L. R., 4 C. V. D. 20 L. J., Q. B. 320. 

120; 48 L. J., C. P. 308; 27 W. R. (r) Smith v. Day^ 2 M. & W. 684; 
787. Blackford^ app.» C'ofe, rosp., 6 0. B., N. S. 

(A) Ante, 382. 514 ; Doe’y. Walker, 6B. & C. 111. 

(o) BuUen, 26, 74 ; Thrh v. Barton, (/) v. (7oo;)«r, 2 Wilaon, 376 ; 

Moore, 94; Dixon v. Harrison, Vaughan, t. Maplebaek, 1 T. R. 441 ; Talsutinev. 

62; ’Brou-ti y. Metropolitan Counties life Denton, Gro.J&c. ill ; I^armenter y.JFebber, 

Insurance Society, 1 E. & E. 832 ; 28 L. J., 8 Taunt. 693 ; Pt'eeee y. Carrie, 6 Bing. 

Q. B. 236 ; Smith v. Torr, 3 F. & F. 505 ; 24 ; Bascoe y. Vascoe, 3 Bing. N. C. 898 ; 

Smith L. & T. 189 (2nd cd.). BnUon, 64. 
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sion and consequently a right to distrain, whicli will pass to his Ch.XI.Seo.4. 
executors {g ) ; and so has a tenant from year to year, sub-letting 
from year to year (A). A termor after his term has expired, and aionen). 
a demand of possession by the lessor, cannot distrain upon his sub- 
tenant continuing in possession (/). If a termor surrender his 
term to the reversioner, reserving to himself a rent, but without 
an express power of distress, he cannot distrain for the rent when 
in ari’ear, because ho has no reversion. But if a surrender bo made, 
and a new lease granted, the right to distrain on previous sub- 
tenants is preserved by the 4 Geo. 2, e. 28, s. 6, and 8 & 9 Viet, 
c. 106, s. 9 (A). 

One joint tenant may distrain alone; but ho must avow or justify Joint 
such distress in his own right, and as bailiff of the others (/). A dis- 
tress for rent may be authorized by one of several joint tenants (m). 

He may sign a distress warrant, and thereby appoint a bailiff to 
distrain for rent duo to all, if tlie others do not forbid him ; and if 
when applied to they merely decline to act, that will not prevent him 
from proceeding (w). If some of the joint tenants assign their shares, 
the right of all the joint tenants to distrain for prevh)us arrears of rent 
is at an end (o). A surviving joint tenant may distrain for arrears 
accrued in the lifetime of his deceased companion (;>). Where two or 
more executors or other joint tenants demise to their co-executor or 
co-tenant their shores at a fixed rent, it seems they may distrain for 
such rent when in arrear (q). 

Tenants in common are obliged to avow separately (r), and should Tenants iu 
make several distresses, each for his own share (s) ; thus, where land 
was demised by four persons (whose original title did not appear) at 
one entire rent, to be divided and paid separately in equal portions ; 
and one of the four distrained upon the tenant for her own share 
of the rent ; it was held, that the distress was regular, for whatever 
might have been the interest of the landlords as betwoon themselves, 
as between them and the terre-tenant they were tenants in common, 
and entitled each to a separate distress (^). It seems they may all 
join in one distress ; but in justifying such distress they must avow 
or justify separately for their respective shares {u). It has been held 
that the survivor of two tenants in common may sue in covenant for 


(^) JFade v. Marshy Latch. 211 ; BuUcn, 
54. 

(A) Curtii v. Wheeler^ Moo. & M. 493 ; 
(Helen V. Jamea^ 13 M. & W. 209. 

(tj Bwrm V. Riehardaon^ 4 Taunt. 720. 

\k) Ante, Chap. IX., Sect. 6. 

(0 Pullen V. Palmer^ 3 Salk. 207 ; Garth. 
328 ; 6 Mod. 73. 

im) Per Jerviu, C. J., in Morgan v. 
Parry, 17 C. B. 342. 

(«) Robinaon v. Hoffman, 4 Bing. 662 ; 


3 C. & P. 234. 

(o) Staveley v. Alcock, 16 Q. B. 636; 
20 L. J., Q. B. 320. 

(p) Bullcn, 47; 2 Roll. Abr. 86. 

(q) Cowper v. Fletcher, 6 B. & S. 464 ; 
34 L. J.. Q. B. 187. 

(r) Pullen v. Painter, 3 Salk. 207. 

W Bradby, 41. 

(O Whitley v. Roberta, M*Clel. & Y. 
107. 

(m) BuUon, 48. 



394 


Chap. XI.— Distress for Bent. 


Gh.XI. Seci.4 
Whxi may dit^ 
train (Mever- 
Stoners). 


Heirs in Ga- 
velkind. 

Coparceners. 


Tenants in 
Tail. 


Tenants by 
the Curtesy. 


the whole rent due upon a lease made by them, although the reser- 
vation was to both according to their respective interests {x). If a 
rent-charge has been divided by will, or by deed operating under 
the Statute of Uses, amongst several persons as tenants in common, 
there may be several distresses without attornment (y). After a 
devise of a reversion to two tenants in common, one of them may 
distrain for his share of the rent upon the lessee of the devisor, 
where such lessee has paid the whole rent to the other tenant in 
common after notice not so to pay (2). Where a tenant in common 
demises his shore to his co-tenant, he may distrain for the rent 
reserved (a). 

One of several coheirs in gavelkind may distrain for rent due to 
himself and his coheirs without express authority from them (ft). 

Coparceners arc considered in law but as one heir, and therefore 
before partition must join in making a distress (c) : or one coparcener 
may distrain alone for the whole rent, each having an estate in every 
part of it (r/). No consent from the other coparceners need be pre- 
viously obtained in order to authorize one coparcener to distrain alone, 
or alone to appoint a hailitf to distrain for the whole rent (rf). In the 
event of a replevin, however, the avowry must be, according to the 
nature of the estate, joint ; or the party distraining alone must avow 
ill her own right for her own share, and make cognizance as bailiff 
of the other coparceners (rf). After a partition, coparceners may of 
common right make several distresses, and their grantees also have 
the same power {c). And even a rent-charge, although entire in its 
nature, may be divided between coparceners ; and thus by act of law 
the tenant of the land may become subject to several distresses (/). 
But coparceners after they have parted with their estate cannot dis- 
train for previous arrears (y). 

Although a tenant in tail make leases not conformable to any 
enabling act (A), such leases are good os against himself, and there- 
fore as a reversioner he may distrain even at common law for the rent 
reserved thereby (/). 

A tenant by the curtesy may distrain of common right (A) ; but a 
husband, unless he be tenant by the curtesy, cannot distrain for rent 


(3) Wnlhve v. 1 Man. & R. 

'616; Thompson v. IfakeuUly 19 C. B., 
N. S. 713; 36L. J., C. T. 18. 

{y) Jtivis V. Watson t 5 M. & W. 256. 

(z) JTarrism v. Barnby, 6 T. R. 246; 
Powis V. Smithy 5 B. & A. 860 ; Doe d. 
Prxtchxtt y. Mitchell ^ 1 Brod. & B. 11 ; 
BuUeD, 49. 

{a) Brennanx v. Jlood^ 4 Ir. Com. L. R. 
332, Q. B. 

(b) Leiyh v. Shepherd^ 2 Brod. & B. 
4C6 ; BiiileD, 46. 


(r) Stednxan v. Patje^ 1 Salk. 390 ; Sted^ 
man v. Bates^ 1 Ld. Raym. 64. 

(rf) Leigh v. Shepherd^ 2 Brod. & B. 
466 ; Bnlleii, 44. 

(e) Butler and Baker's ease, 3 Co. R. 
22 b ; Co. Lit. 164 b ; 169 b ; BtiUen, 46. 

(/) Co. Lit. 164 b ; Bivis v. Watson, 6 
M. & W. 266. 

{g) Dixon y. Harrison, Vaughan, 62; 
anil flee Staveley y. Aleoek, 16 Q. B. 636. 
fA) Ante, 3. 

(i) 1 Swanat. 340, note ; Bnllen, 60. 

[k) Bradby, 46 ; Bullen, 61. 
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whioh becomes due after the death of bis wife under leases of her Ch.XI.Sso. 4. 
freehold made by both of them, or by him on her behalf (m). 

A widow to whom dowry has been duly assigned by metes and 
bounds, may distrain for the subsequent rent of that part (»). If a Ti^nants in 
rent be assigned to a widow instead of her dower, she may distrain newer, 
for it, although she has no reversion, and the rent was granted 
without deed ; for such rent is in its nature distroinablo of common 
right (o). 

An entry under an execution, either by elegit, statute merchant or Tenant# 
statute staple, gives so far an estate in the rent of land as to confer cutlon^***" 
the power of distress, although tliero is but an uncertain interest in 
the reversion (p), and a tenant by elegit may distrain without attorn- 
ment (y). 

A lord of a manor may of common right distrain for his copyhold Ba- 

rents ()'), and by 4 Greo. 2, c. 28, s. 5, he has the same right as if the Commoners, 
rent was reserved upon lease. But copyhold rents are not witliiu 
32 lien. 8, c. 37, giving a remedy by distress for arrears of rent to 
executors and administrators (.v). Whore two commoners agreed, 
to their mutual advantage, not to exercise tlieii' respective rights 
for a certain term ; it was held that one might distrain the other’s 
cattle damage feasant during that time (/). In ease of a oonimon 
absolutely stinted in point of number, one commoner may distrain the 
supernumerary cattle of another; but not if an admeasurement ho 
necessary ; or where the stint has relation to the quantity of common 
land ; and a commoner cannot distrain where the (nvner of cattle has 
any colour of right to put iJiom on the land, as that would be taking 
to liimself jurisdiction as to the competency of such right; but if 
there be no pretence or shadow of right, as in the case of the cattle of 
a stranger, the commoner may always resori to distress («). 

A mortgagee, after giving nolico of the mortgage to the tenant in Mortgagees, 
possession under a lease or tenancy created prior to the mortgage, 
may distrain for the rent in arrear and unpaid at the tinie of the 
notice, as well as for rent Avhich ]nay accrue after sucli notice, although 
ho was not in the actual seisin of the premises, nor in the receipt 
of the rents and profits thereof at the time the rent became duo (;r) ; 
but ho may not distrain for rent due upon a lease made by the mort- 
gagor alone qffer the mortgage, unless he has accepted rent fi’om the 

(»n) Ante, 39. 524 ; BuUcn, 57, 58. 

(«) Co. Lit. 29 a, 34 b, 144 b; Appleton v. Doily ^ Yelv. 135; Bull. 

ton V. Leigh^ 1 Taunt. 410 ; BuUen, 52. N. r. 57 ; Viands v. Hempson^ 2 Leon. 142. 

(o) Co. Lit. 34 b, 169 b; Bullen, 31, (0 WUtnnany. Kinffy 2 H. Blac. 4. 

52 ; Gilb. Bents, 20. («) IMl v. Harding y 4 Burr. 2432 ; 1 

(p) Bro. Abr. DUtreemy pi. 72 ; CxibitCe W. Blac. 673. 

eoHy 4 Co. E. 7. * W Hohs v. GalUmorey I Doug. 279 ; 1 

(q\ Lloyd y, Daviesy 2 Exch. 103. Smith L. C. 629 (7th ed.) ; Pope v. Jligyey 

(r) Laugher v. Humphrepy Cro. Eliz. 9 B. & C. 245. 
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Gh.XI. Seo.4. 
fTAo may.di9~ 
train {lUver^ 
sionm). 


Mortgagors. 


ADuiiitants. 


Guardians. 


tenant, or has given him notice to pay rent, and the tenant has ac- 
quiesced, BO as to create a new tenancy (express or implied) as between 
the mortgagee and the tenant (y). Tajment of rent by the tenant 
under a distress does not constitute an acquiescence by relation back 
to the period wlicn notice was given (2). But the tenant may ex- 
pressly attoni to the mortgagee as from a previous day, at a specified 
rent, wliich may accordingly be distrained for {a), 

A mortgagee may distrain on the mortgagor for rent reserved upon 
an attornment in the mortgage deed, whether such rent he payable in 
advance or not, and even where the mortgagee lias not executed the 
deed, if the tenancy be at will only, or for a term not exceeding three 
years (i). 

A mortgagor may distrain, under a lease granted by himself after 
the mortgage (c) : but lie cannot distrain for arrears of rent due on a 
lease made before the mortgage ; for by the act of mortgaging the 
privity of estate is destroyed (d). But if a lessor, after mortgaging 
his reversion, is permitted by the mortgagee to continue in the receipt 
of the rents incident to that reversion, he, during such permission, is 
proosumptione juris authorized, if it should become necessary , to realize 
the rent by distress, and to distrain for it in the naortgagee’s name, as 
his bailiff : and he may so justify the distress, although it was taken 
in his oAvn name as for rent due to hinis(;lf (<?). So whore a mortgage 
by demise has been jiaid off by the assignee of the equity of redemp- 
tion, who takes from the mortgagee an undertaking to execute a 
transfer of the moi-tgage, there is an implied authority to the assignee 
of the equity of redemption to distrain in the name of the mort- 
gagee (/). 

A mere annuity may ho distrained for where the deed creating it 
expressly confers a power to distrain {(j ) ; but not generally in other 
cases {/i). If an annuity bo granted out of an estate, and the grantor, 
to secure the payment, vests the estate in trustees for a term, to the 
use of the annuitant, and subject thereto continues in possession, the 
annuitant may distrain for the arrears ; for supposing the term to 
have given him the reversion, the grantor is to be considered as his 
subtenant, upon whom he might as reversioner distrain at common 
law (/). 

Such guardians as may make leases of the infant’s lands in their 


(y) Jloyers v. llimphreys^ 4 A. & E. 299; 
VartingtfiH v. Woodcock^ G A. & E. 690, 
ante. 

(z) Evam v. Elliotty 9 A. & E. 342; 
Broun v. Storey, 1 M. & G. 117. 

(fl) G (adman v. Elumcr, Ifi L. J., Q. B. 
80; 10 Jut. 109. 

{b) Morton v. Woods, L. B., 3 Q. B. 
Gd8 ; 37 L. J., Q. B. 242. 


(r*) Bradby, 99; Alehonte y. Gomme, 2 
Biug. 64. 

(d) Bullen, 74. 

(r) Trent ▼. Hunt, 9 Exch. 14. 

(/) Snell V. Finch, 13 C. B., N. S. 651 ; 
32 L. J., C. P. 117. 

(y) Chapman v. Beecham, 3 Q. B. 723. 
(A) Co. Lit. 32 a; 144 b; BuUen, 61, 
note (9). 

(t) Fairfax v. Gray, 2 W. Blao. 1326. 
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Sect. 4 .-— Who may dtstrain (Tenants pur autre Vie). 
own names (A-), may, during the minority of thoir wards, distrain in C11.XI. 8ko.3. 

H'Ao may dit* 
train (Jtever- 
nonen). 


their own names for arrears of rent reserved by such leases (/). 


(b) Persons not having the Reversion. 

Although a person who has never had the reversion, or has parted Ou Ex- 
with it, cannot generally distrain (m), yet in some particular cases the 
power of distress is held to be of common right, oven without the 
reversion. Thus a rent granted upon an exchange may be distrained 
for without any reversion or express power (>«), and so may a rent 
granted by one coparcener to another for equality of partition (a). 

In such cases the grantee of the rent may distrain for it without any 
express power in the deed : but if such grantee assign over, neither 
he nor the assignee can distrain for arrears duo before the assign- 
ment {p). 

A woman endowed of a rent by way of jointure in lieu of dower Jointures, 
may distrain for it, whetlier it be rent-service, rent-cliargo or rent- 
Bcck, with or without deed (</). Although she have not the reversion, 
she may distrain for such rent of common right (r). 

The grautco or owner of a rent-charge, although ho has no rever- 
sion, may distrain for the arrears by virtue of tlie express power in 
the deed or will creating tlio rent-cliarge («). So may the grantee or 
owner of a ront-seck, by virtue of 4 Geo. 2, c. 28, s. 5 {(). 

The rents paid by copyholders, as tenants of the manor, to the Lords of 
lord, have always been considered as rent-sendee, fealty being neces- 
sarily incident to this species of tenure, and therefore they are dis- 
trainable of common right («). 


Manors. 


(c) Tenants pur autre Vie. 

By 32 Hen. 8, c. 37, s. 4, tenants pur autre vie may sue or distrain 32 Hen. 8, 
for arrears due during the life, and impaid after tlio death of the 
cestui quo vie, in like manner as at common law they might have 
done during his life. 


(A:) See Chap. I., Sect. 20, ante, 37. 

(/) Shopiand v. liyoler^ Cro. Jac. 66, 98; 
Y. Comtable^ Vaugh. 179 ; Bullen, 
72. 

(m) Smith v. MapUhackf 1 T. H. 441 ; 
Parmmter v. Webbe^i'y 8 Taunt. 693 ; Preece 
V. Corrie, 6 Bing. 24 ; I'horn v. )rooH~ 
eombey 3 B. & Adol. 686 ; Pascoe v. Pascoe, 
3 Bing. N. C. 898 ; Langford v. Selme*^ 3 
Kay £ J. 220. 

(n) Lit. fis. 262, 253 ; Co. Lit. 169 a ; 
Id. 163 a, note (1) ; Bullen, 31. 

(o) Lit. 88. 252, 253 ; Co. Lit. 153 a, 


note (1) ; Id. 169 b ; Piitler and Baker ' h 
cttHCy 3 Co. It. 22 b ; SiukeUy v. Butler^ 
Hob. 172 ; Gilb. Rents, 19 ; Bullen, 31, 
45. 

(p) Ante, Chap. VII. 

(7) Coll V, Bishop of Coventry^ Ilob. 140, 
153. ' 

(r) Co. Lit. 169 b; Id. 34 b; Gilb. Rents, 
20 ; Bullen, 31, 52. 

(s) Ante, 347. 

m Ante, 347. 

(u) Laugher v. ILumphrey^ Cro. Eliz. 
524 ; ante, 348. 
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Ch.XI. Sxo.3. 
Who may dia^ 
train {Exeeu- 
tors and Admi- 
niatrators), 

32 Hen. 8, 
e. 37, s. 1. 


3 & 4 wm. 4, 
C.42, 8S. 37,38. 


HuBbandfl in 
Right of 
their Wiveg. 


(d) Executors and Administrators, 

By the common law, executors or administrators could not distrain 
for arrears incurred in tho lifetime of the owner of a rent (a?); hut by 
32 lien. 8, c. 37, s. 1, the executors and administrators of tenants in 
fee, fee-tail, or for term of life, of ront-sonices, rent-charges, rent- 
seek and fee-fann rents, Averc einpoAveri'd to distrain upon the lands 
oliargeahle witli tho payment thereof, so long as such lands remain in 
the possession of tlie tenant who ouglit to have paid them, or of any 
other person claiming under him by piir()hase, gift or descent. This 
statute has been considered a remedial law, extending to all executors 
of tenants for life, as well those who before tho statute Avere entitled 
to an action of debt, as those Avho liad no remedy Avhatover (y). By 
3 & 4 Will. 4, c. 42, s. 37, “ the executors or administrators of any 
hipsor or landlord may distrain upon tho lands demised for any tem^ 
or at tciU^ for the arrears of rent duo to such lessor or landlord in his 
lifetime, in like manner as such lessor or landlord might haA^e done 
in his lifetime and by sect. 38, “ such aiTcars may be distrained 
for after the end or determination of such tenn or lease at will, in 
tlie same manner as if such tenn or lease had not been ended or 
determined ; provided that such distress be made within tho space of 
six calendar months after the determination of such term or lease, 
and during tlic continuaiico of the possession of the tenant from 
Avliom such arream became due ; provided also, that all and every the 
poAvers and jirovisious in the several statutes made relating to dis- 
tresses for rent shall be ai)pli(‘ablo to the distresses so made.’’ Where 
the lessee of lands dies before the expiration of Iho term, and liis 
administrator continues in possession duiing the remainder and after 
tlie expiration of it, a distress may be taken for all the arrcoi’s (s), 
not exceeding six years {a). But it is otherwise where a mere tenant 
at Avill dies and his Avidow continues in possession (J). Where several 
executors demise to their co-executor at a fixed rent, it seems they 
may distrain for such rent when in arrear (c). An executor may 
distrain before probate, and may ratify a distress made by a bailiff in 
the name of tho testator immediately after his death (rf). 

(e) Husbands, 

* Arrears of rent, arising out of land in which the wife has only a 
chattel interest, whether accruing before or during the marriage, 

ix) Co. Lit. 162 a. [b) Turner v. JiameSy 2 B. & S. 436 ; 

(y) Hool V. Bell, 1 Ld. Raym. 172; 3 31 L. J., Q. B. 170. 

Sali. 136. M Oowper v. Fletcher, 6 B. & S. 464 ; 

(z) Braithicaite v. Cooksey, 1 H. Blac. 34 L. J., Q. B. 187. 

465.- (d) Whitehead v. Taykr, 10 A. k £. 

(a) 3 & 4 Will. 4, c. 42, a. 42 ; Cole 210. 

Ejeo. 27. 
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Sect. 3.— Who may distrain (Corporations). 


might always by the common law be distrained for by the husband ; Cir.xi. Sko.3. 
and by 32 Hon. 8, c. 37, s. 3, the husband may distrain for arrears 
accrued before or during the marriage in respect of the wife’s free- 
holds (e), but not for subsequently accruing rent, unless he be tenant 
by the curtesy (/). After the death of the wife, the husband may 
distrain alone for all the rent due in right of the wife in her lifetime, 
even if it accrue to her in autre droit, as executrix or administra- 
trix {g ) ; though the wife may generally join with her liusband, in no 
case whatever can she distrain alone (//). 


(f) Corporations. 

If a lease be made by or on behalf of a corporation aggregate, not Under iui- 
under their common seal, although it bo iuvali<l as a lease, j’et if the oics from 
tenant hold under it and pay part of tlie agreed rent to the corpora- 
tion or their baiUtf or agcml, tliat is sufficient to create a tenancy 
from year to year at a fixed rent, and to entitle tlie (forporatioii to 
distrain for such rent (/). 

By 4 Geo. 2, c. 28, s. 5 (k), bodies politic and coq)orato are placed ‘iOeo.2,c.28, 
on the same footing as other persons with respect to the recovery of 
rent-seek, chief rents, and rents of assize. 

Corporations solo may sue or distrain in like manner as other 
lessors. 

Any one of the chui’chwordens and overseers of a parish holding Church- 
property under 69 Geo. 3, c. 12, s. 12 (/), may, on behalf of himself 
and the others, distrain for rent duo in respect of the property {m). 


(g) Persons having special Powers. 

It is of the veiy essence of a rent-charge that a power of distress Rent-chargo. 
should bo given by tlio deed or will creating the chai’gc (//), and a 
distress may be made accordingly when any of such rent is in arrear. 

So the assignee of a rent-charge may distrain for aiTcars thereof 
which become duo after the assignment (c), but not for pre\ious 
arrears 

The grantor or OAvner of a rent-seck may distrain for arrears by Reut-seok. 
virtue of 4 Geo. 2, c. 28, s. 5 (j). So a devisee may distrain for rent 
devised to him out of land, whether the land be expressly charged 


(«) Bullen, 66, 57 ; Ot/neVs case, 4 Co. 
R. 61 a. 

(/) Howey. Sca^rotU 4 H. & N. 723 ; 28 
L. J., Ex. 325 ; ante, Chap. VIl., Sect. 8. 

(^) Osborne y. Wickendenf 2 Saund. 195 ; 
Ankmtein y. Clarke^ 4 T. R. 617 ; Farrtf 
V. EindUy 2 Taunt. 181. 

(A) Bullen, 64. 

(i) Wood y. TatOf 2 B. & P., New R. 
247. 


(A*) Ante, 348. 

(() Ante, 30.. 

(w) Oouldsworth v. KnighUy 11 M. & 
W. 337. 

Ante, 347. 

L) Mound's casCy 7 Co. R. 28. 

Ip) Brotpn y. Metropolitan Counties Life 
Insurance Societpy 1 £. & £. 832 ; 28 L. 
J., Q. B. 236. 

{q) Ante, 348. 



400 


Chai*. XI. — ^Distress for Bent. 


C 11 .XI. aBc.3. with a distress or not (r). If a lessee for years assign his terin, re- 
trai»^«mn» O’ HO clause of distress, he cannot distrain for the' 

tpeeiai rent, either by the common law or by the statute («). A person who 
‘ has possession of land, though he has not the legal estate, inay by 
agreement grant another a power of distress {t). A covenant that 
the grantor of a rent should not replevy the goods distrained until 
the rent be paid, is void («). "VVhoro by an inclosure act a' yearly 
corn-rent was substituted in lieu of tithes, and a power of distress 
was given for the recovery thereof ; it was held, that the goods of a 
tenant, coming in under the owner of land which had remained for 
several years untenanted, and wholly unprofitable, were liable to be 
distrained for such corn-rent in arrear {x). 


Private 

Receiver. 

Jolly^ V. 

ArbhlhnoU 


Receivers ap- 
pointed by 
Order of 
Court. 


(h) Eeceivers and Agents. 

A private receiver cannot generally distrain without an express 
power for tlial purpose (y). In Jollg v. Arhuthnot^ hy a receivership 
deed executed contemporaneously with a mortgage in fee, which it 
recited, the mortgagor and mortgagee appointed a receiver, and 
constituted him their agent and attorney to. receive the rents of 
the mortgaged property, and to use sucli remedies by way of entry 
and distress tis sliould bo requisite for that purposes By the same 
deed the mortgagor attorned as tenant from year to year to the 
receiver, and there was a proviso that if default should be made in 
payment of the mortgage money or interest at the times appointed, 
the mortgagee might enter and avoid tlie tenancy created by the 
attornment. There was also a proviso that nothing tlierein contained 
should lessen the rights, powers or remedies of the morigagee under 
the mortgage (s). On the mortgagor being found bankrupt, it was 
held, that the relation of landlord and tenant had been created^ 
between the receiver and mortgagor by the receivership deed, and 
that the receiver was entitled to distrain, and take the goods which 
had belonged to the mortgagor on the mortgaged promises {a). 

Eeceivers appointed by the High Court have a power, where they 
consider it necessary, to distrain, and need not apply first to the 
Court for a particular order for that purpose (J), because, os the 


[r) Shop. Touch. 429; Buttery y. 
son, 3 Bing. 392 ; Sallovyr. Leavir^ L. R., 
9 Eq. 22. 

(aj V. Cooper, 2 Wils. 375 ; Far- 

tnenter v. Webber, 8 Taunt. 693 ; Smith v. 
Mapleback, IT. R. 441 ; Freece v. Corrir, 
6 Bing. 24 ; Fascoe v. 2*ascoe, 3 Bing. N. 
C. 898 ; Lanaford v. Selmes, 3 Kay & J. 
220; 3 Jur.jN. S, 859. 

(0 Chapman V. Beecham, 3 Q, B. 723 ; 
FoUitt v. Foirest, 11 Q. B. 901. 

(/O I luBt. 146 h. 

(j) Nexdlng v. Fearce, 1 B. & 0. 437 ; 


Bendyshe ▼. Fearce, 4 Moo. 99. 

(y) BuUen, 72 ; Ward v. Shew, 9 Bing. 
608; 9 Exch. 19. 

(s) The real object of this was to enable 
the mortgageo to obtain all the advan- 
tages, witliQut subjecting himself to the 
liabilities, of a mortgagee in possession. 

(a) Jolly V. Arbuthnot, 4 Bo G. & J. 
224 ; 28 L. J., Ch. 547 ; see ante, 47. 

(d) Fitt V. Snowden, 3 Atk. 750 ; JDaneer 
V. itastmgs, 4 Bing. 2 ; Bennett v. Robins, 
6 C. & P. 379 ; Brandon v. Brandon, 5 
Madd. 473. 
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court never makes an immediate order, but appoints a future day for Ch.XI. Seo.3. 

a tenant to pay, it might be an injuiy to the estate to wait till that 

time, os it would give the tenant an opportunity to convoy his goods and A$mu). 

off tho premises in the meantime. If, however, there is any doubt 

who has the legal right to the rent, then the receiver should make an 

application to that court for an order, as he must distrain in tho name 

of the person who has that riglit (c) ; miless indeed the tenant has 

attorned for him, and so created a tenancy as betwoon tliom (r/), in 

which case he should of course distrain in his own name (c). 

An authority to tenants to pay rent to a third iiersou, wliose receipt Agents. ■ 
shall be a|dischargG, does not entitle that person to distrain, altliough 
he receives tlie rents for his o^vn benefit (/). If a person having 
express or implied authority to distrain for rent due to another, says 
at the time that' he distrains for rent due to himself, he may never- 
theless justify as bailiff of tlie other {g), 

(i) Sequestrators. 

By tlie 12 & 13 Viet. c. 67, a sequestrator is (empowered to levy any By Sequos- 
distress in liis own name for tlie recovery of tithes, tithe rent-charge 
or rent, &e., payable to the incumbent of the sequestrated benefice. 
Sequestrators appointed by the High Com‘t appear to stand on the 
same footing as receivers (h). 


Sect, 4. — Distress in Case of Bankruptcy. 

Tho landlord’s right to distrain for rent, when tho tenant becomes Landlord may 
banknii)t, is limited to one year’s rent due prior to tho adjudica- 
tion(e). If any more arrears be then due, they may be proved Rent, 
for (/:.). For any subsequent rent a distress may be made so long as 
the term or tenancy continues (/). Tho goods of a third i)crson ore 
not protected from a distress for more than a year’s rent due before 
the bankruptcy : nor even the goods of the banknipt whicli have been 
mortgaged for more than their full value {m). The landlord may 
avow for a return of goods of a third person seized as a distress for 
rent due before the bankruptcy («). Where the landlord distrained 


( 0 } Hughes v. Hughes, 3 Bro. C. G. 87 ; 
I Ves. jun. 161. 

(i) ISvans T. Mathias, 7 E. & B. 590, 
601; 20 L. J., Q. B. 309; mitev. Smale, 
22 Bdav. 72 ; 26 Id. 191 ; Barton t. Bock, 
22 Id. 81. 

{e) Jolly V. Arhuthnot, 4 Be G. & J. 
224; 28 Jj. J., Oh. 647. Ab to attorn- 
ment generally, see ante, 246. 

(/) Ward V. Shew, 9 Bing. 608. 

(y) Trent v. Hunt, 9 Exch. 14 ; Snell v. 
Finch, 13 0. B., N. S. 651 ; 32 L. J., C. 


P. 117. 

(h) Ante, 400. 

(•) Bankruptcy Act, 1869, a. 34. 

(A:) Id. ; and fleet. 35 ; see ante, 257. 

(0 Bx partC^ Plummer, 1 Atk. 103, 104 ; 
Buckley t. Taylor, 2 T. R. 600 ; Briggs v. 
Sowry, 8 M. & W. 729. 

(«i) Brocklrhurstv, Zawe, 7E. &B. 176; 
26 L. J., Q. B. 107. 

(«) Neivton v. Scott, 9 M. & W. 434 ; 10 
M. & W. 471 ; Phillips v. Shervilf, 6 Q. 
B. 944 ; Bmkkhwst v. Lawe, supra. 


L.T. 


1) D 
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Chap. XL— Distress for Rent. 


Ch.XI.Sbo. 4. for rent before the bankruptcy of his tenant, and when the goods 
ffJBanknipuJ, appraised loft them on the premises for the use of the bankrupt’s 

wife, the bankrupt himself being in prison, and after the bankruptcy 

distrained again for the same amount of rent ; it was held, that the 
second distress was void (a). Where a landlord who had distrained 
for rent, on being served with notice of proceedings in ban^ptcy 
against his tenant, with a threat of legal proceedings against himself, 
withdrew the distress, instead of treating such notice with contempt, 
it was held, that he could not la^vfully distrain a second time for the 
same (p), 

A landlord distrained for more tlian two years’ rent, the goods 
being in the hands of a tnistee for the tenant’s creditors ; the trustee 
then agreed fo pay the rent and expenses, the landlord giving up one 
quarter’s rent ; tlie goods were then appraised and condemned at the 
sum agi’oed on, and thoamoimt Avas paid over to the landlord ; it was 
held tliat the excess of that amount above one year’s rent was not 
money received to the use of the assignees of the tenant {q). If a 
constable become a bankruj^t when possessed of goods which ho has 
levied under a distress for rent due to the landlord, it seems that the 
landlord has a lien upon such goods ; but if they are sold and con- 
verted into money, it seems that ho has no lien upon them, but must 
come in as a creditor pro rata {r). 

d LMdloid's landlord has no lien in the case of bankruptcy, after the goods 
Neg;lcct to ^TG removed from the premises j therefore, if ho neglect to distrain, 
distrain. Buffer the goods to be sold by the trustees, and removed from off 

the premises, he can only prove and take dividends with the rest of 
the creditors {s). Payment of rent after an act of bankruptcy, to the 
landlord who threatens a distress, is valid, and cannot bo impeached 
by the trustee in bankruptcy; and where an execution levied was 
overreached by an act of bankruptcy, the creditor was allowed to set 
off a payment he had made to the landlord midor a distress for rent (^). 
An undertaking given by the solicitor of the trustee of a bankrupt 
tenant will frequently make such solicitor personally liable : thus, 
where a distress had been put in upon the lands of a bankrupt tenant 
by the landlord, and the solicitor to the assignees undertook to pay 
the landlord his rent, provided it did not exceed the value of the 
effects distrained, he w^os held liable (w). 

(o) Ex parte Bradley^ 1 Dea. & Chit. 223. (a) Ex parte Elummer, 1 Atk. 102 ; 

(p) Bagge^ app., Mawhy^ reap., 8 Exch. Bradylt y. Bally 1 Bro. C. 0. 427 ; Oeihin 

641. V. Wilksy 2 Dowl. 189 ; Cole Ejeo. 641. 

(^) laekington v. Elliotty 7 M. & G. (/) Ex parte Elltatt, 3 Deao. 843; 3 
638 ; EauU y. Beety 3 B. & S. 637 ; 32 L. Mon. & Ayr. 664 ; Stevenson y. Woody 6 
J., Q. B. 96. Eap. 200 ; Ifavor y. Groom, 1 Bing. 261 ; 

(r) Exports Bobsony 7 Vin. Abr. 74. Bamton y. Pigman, Peake, Ad. Ca, 111. 

(u) Burrell y. Jones, 3 B. A A. 47. 
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Sect. 5. — Distress upon Company in Liquidation. Ch.XI.Seo.6. 

Distress upon a joint stock company's goods is restricted by the clmpany^n 
Joint Stock Companies’ Acts. By sect. 87 of the Joint Stock Com- 
ponies’ Act, 1862 (26 & 26 Viet. c. 89), it is enacted, that “ where an Restriction of 
order has been made for winding-up a company imder this act no Sain,*by^"' 
suit, action, or other proceeding shall be proceeded with or commenced 
against the company except with leave of Ihe court, and subject to 
such terms as the court may impose and by sect. 163, that “ where 
any company is being wound up by the court, any attachment, 
sequestration, distress, or execution put in force against the estate or 
effects of the company after the commencement of the Avinding-up 
shall be void to all intents.” These two sections are to be read 
together, and the enactment of sect. 163 that a distress shall be 
“void” means that it shall be void unless leaA^e bo given under 
sect. 87 (a*) ; but it is clearly settled that leave will not bo given to 
distrain for rent accrued duo from the company before tlie winding- 
up order (y) ; and that the 10th section of the Judicature Act, 1875, 

Avhich assimilates the rules in bankruptcy to the rules in Avinding-up 
as to rights of se(*iu*ed creditors does not so far assimilate them as to 
allow ther landlord to distrain for such rent (is). For rent due before 
the A\^inding-up ordc^' the landlord must proA^e, with the other cre- 
ditors, in the Avinding-up. 

As to rent accrued due after the Avinding-up order, “if the company 
for its OAvn purposes, and with a view to the realization of the property 
to better Advantage, remains in possession of the estate, which the 
lessor is not therefore able to obtain possession of, common sense and 
ordinary justice require the court to see that the landlord receive the 
full value of his property” {a) and to give the leave to distrain; nor 
is the existence of a power of re-entry in tlie lease any reason for 
refusing such leave (ft). 

It has been twice hold by the Court of Appeal, however (c), that the Diatress 
landlord’s common law right of distress is not restricted by the Com- sS-an- 
pahies’ Act in cases where he is a “ stranger ” to the company — that ger” to Com- 
is, in cases where the company is not his tenant, but the goods of the 
company are found upon the premises of a person Avho is. These 


(^) He Exhall Coal Mining Co. [Limite^^ 

33 L. J., Ch. 695 ; 10 Jur., N. S. 676 ; 4 De 
G.,J. & S. 37; 13W.R. 219; andseo 
V. Denbigh^ ^c. R. Co.y L. R., 6 Eq. 14 ; 
Hickman y. Johns^ Id. 488 ; Lundy Granite 
Co.y In rCf Heavani Ex partCj L. R., 6 Ch. 
482; 40 L. J., Ch. 688; 24 L. T. 922;, 
IBW. R. 609. 

(y) He Efogress Assurance Co., L. R., 9 
Eq. 370 ; Tradin' North Staffordshire H. 
Co., L. R., 19 Eq. 60. 

{e) Coal Consumers' Associatiofi, In re, 

D 1) 


L. R., 4 Ch. D. 626. 

{a) Per James, L. J., in Lundy Granite 
Co., In te, L. R., 6 Ch. 4G6, cited with 
approval by Hall, V.-C., in North York- 
shire Iron Co., In re, L. R., 7 Ch. 1>. 664. 

(6) North Yorkshire Iron Co., In re, ubi 
supra. 

(<f) In re Lundy Granite Co., ubi supi’a 
(e^austively explained by Jessel, M. R., 
in Traders' North Staffordshire Co,, In re, 
ubi Binpra) ; Regent United Set'vice Stores, 
In re, L. R., 8 Ch. D. 616. 

2 
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Ch.XI. Seo.6. 
Distreaa upon 
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Further 
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Things ox- 
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Distress. 


decisions proceed upon the ground that in such cases the landlord has no 
right of proof in the winding-up, not being a creditor of the company. 

It may be added here, that a landlord who has demised a mine to a 
company for a term of years, has a right, if, before the expiration of 
the term, the company is ordered to be wound up, to enter a claim 
against the company in respect of the contingent liability to the future 
non-payment of rent by the assignee of the lease (c). Where a com- 
pany who were assignees of land granted for a feu duty, came to be 
wound up, the grantor was held entitled to prove for arrears of feu 
duties, and also to enter a claim for the capitalized value of future 
feu duties (rf). 


Sect. 6. — The Subject-matiers of Distress. 

(a) General Rides and Exemptions. 

A distress being anciently considered merely as a pledge in the 
hands of the lord to compel the tenant to perform the service or duty 
required, could not at common law be sold ; but was to bo restored in 
the same plight to the owner, when sucli service or duty was per- 
formed ; and therefore nothing could be distrained unless it could bo 
returned in specie and undamaged (c), and in the same state as when 
taken (/). This is why tenants’ fixtures and the fiesh of animals 
lately slaughtered cannot bo distrained {fj. The right to soil the 
distress was first given by 2 W. & M. c. 5, but that statute did not, 
except with respect to sheaves of com, which were not at common 
law distrainable, do away Avith the exceptions founded on the common 
law rule. Subsequent statutes have further altered the law. 

The present exceptions, of which the more important will be con- 
sidered in detail presently, may hero be briefly stated os follows : — 


Things absolutely privileged — 

Fixtures (A) : 

Animals ferce natur© (/) : 

Goods delivered to a person in the way of his trade (A) : 
Things in actual use (/) : 

Things in the custody of the law (m) : 


(c) Re Haytor Granite Co.^ L. R., 1 Oh. 
Ap. 77 ; 35 L. J., Oh. 154 ; Re London 
and Colonial Co, {Horsey' a claim)^ L. R., 5 
£q. 561. 

(d) Oartneaa Iron Co.^ In re,lj. R., 10 Eq. 
412 ; 39 L. J., Ch. 814 ; 23 L. T. 389 ; 18 
W. R. 1103, where see the cases explained 
by Bacon, V.-C. 

(e) Qilb. Distr. 34, 48 ; Co. Lit. 47 b ; 
Pitt V. RheWy 4 B. & A. 207 ; Darby v. 
Ilarrisy 1 Q. B. 895 ; Dalton v. Whittemy 
3 Q. B. 961 ; Thompson v. Pettitty 10 Q. B. 
101 ; Smith L. & T. 196 (2nd ed.). 


(/) Simpson v. Hartoppy Willes, 615 ; 1 
Smith L. G. 439 (7th ed.). 

(y) Morley v. ^neomhey 2 Ez(di. 101 ; 
Brown y. Shevilly 2 A. & E. 138. 

(A) HellaweU y. Eastwoody 6 Ex. 296, 
and 407, ^t. 

t) Co. Lit. 47, and 409, post. 

/:) Swire y. Leachy 34 L. J., 0. P. 150, 
and 409, post. 

(1) Sinspson v. Hartoppy 1 Smith L. 0. 
439 f7th ed.), and 411, post. 

(iM) Page 412, post. 
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Sect. 6. — Subject-matters of Distress (Corn, etc.). 

The goods of an ambassador (n) : Cn.xi. Seo.6. 

The goods of a lodger (o) : Suhjed-mat- 

Frames, looms, or machines used in the woollen, cotton, or silk 
manufactures {p ) : EjtempuonB.) 

Gas-meters, being the property of a gas company incorporated 
by act of parliament (}) : 

Eailway rolling stock in any works not belonging to the 
tenant of the works (r). 

Things privileged snh mode or conditionally^ Le, privileged only if there 
he other svfficient distress on the premises — 

Beasts of the plough and sheep (.s) : 

Tools of trade [t). 

Subject to the above exceptions, all cattle, goods and chattels which 
are found upon the demised premises may be distrained for rent, 
whether they bo the effects of a tenant or of a stranger (?/), tho reason 
being that the landlord has a lion on them in respect of tho place in . 
which they are found, and not in respect of the person to wliom they 
belong. Tho property must bo upon the premises, except in the case 
of a fraudulent removal (;r), or cattle feeding or depasturing upon any 
common appendant or appurtenant to tho demised premises (//), and 
except in tho case of distresses by the crown (2). Tho property must 
not bo in such a situation that the attempt io distrain it would 
probably lead to a breach of the peace: thus it has been Indd that a 
horse cannot be distrained whilst a person is actually riding it (r/). 

Where a mortgage was made by hvo partners of a freehold of Partnership 
which they were tenants in common, and each attorned tenant to 
the mortgagees of one moiety at a separate rent, it was held by parte.' 
Bacon, C. J., who pointed out that his decision was “ directly agninst 
the common sense and justice of tho case,” that, under separate 
distresses for rent in respect of each moiety, tho mortgagees could 
not seize the partnership assets, but only such goods as each partner 
was separately entitled to (&). 

Corn and Growing Crops. 

By tho common law cocks and sheaves of com and other farm Diatrees of 
produce and growing crops could not be distrained, but were abso- 9°^^^ 

Crops. 

(n) 7 Ann. c. 12, b. 3. Smith L. & T. 194 (2nd cd.). 

(o) 34 & 36 Viet. c. 79, ond 414, post. (a) Post, p. 433. 

Ip) 6 & 7 Viet. 0 . 40, B8. 18, 19. (^) ii c. 19, b. 8, post, 424. 

[q) OasworkB ClauBes Act, 1847 (10 (r) Bullen, 76. 

Viet. c. 16), B. 14. {a) Storey v. Jlobwson^ 6 T. R. 138. 

(r) 36 & 36 Viet. c. 60, b. 3, poBt, 416. \b) l^arke^ Ejr parte, PotUr, In re, L. R., 

(«) JSCeen y. Priest, 4 H. & N. 236, and 18 E(j. 381 ; 30 L. T. 618; 22 W. R. 

417, post. 768. A distress for the rent, how- 

(0 Gorton v. JEathner, 4 T. R. 666, and ever, may bo made on tho goods of any 
419, poBt. tenants holding under a joint demise, or 

(m) Giib. Distr. 33 ; 3 Blac. Com. 7 ; a demire in common. See Bullen, 80. 
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Ch.XI.Sxo.6. 
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c. 19, 88. 8, 9. 

Grass, Hops, 
Koots, Fruits, 
&c. may bo 
distrained. 
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of Distress. 


66 Geo. 3, 

0. 60, B. 6. 


Turnips. 


lutely privileged from distress for rent, although there were no other 
goods on the premises (c). But by 2 W. & M. sess. 1, o. 5, s. 3, 
“ any person having rent in arrear and due upon any demise^ lease 
or contract may seize and secure any sheaves or cooks of com, or com 
loose or in the straw, or hay lying or being in any bam or granary, 
or upon any hovel, stack or rick, or otherwise upon any part of the 
land or ground chai'ged with such rent, and lock up or detain the 
same in the place where the same shall be found, for or in the nature 
of a distress, until the same shall be replevied or sold : but the same 
must not bo removed from such place to the damage of the owner.’’ 
Under this statute it seems that the landlord must sell at the expira- 
tion of five days, if the corn be not replevied (d). 

By 11 Geo. 2, c. 19, ss. 8, 9, the landlord may take and seize, as a 
distress for arrears of rent, all sorts of com and grass, hops, roots, fruits, 
pulse or other product (e) whatsoever growing upon any part of the 
estate demised, as a distress for arrears of rent ; and the same may cut, 
gather, make, cure, cany and lay up, tc/ion ripe, in the bams or other 
proper place on the premises ; and if there should be no bam or proper 
placjc on the premises, then in any other bam or proper place which he 
shall hire or otherwise procure for that purpose, and as near as may 
bo to the premises ; and in convenient time appraise, sell, or other- 
wise dispose of the same, towards satisfaction of the rent, and of the 
charges of such distress, appraisement and sale; the appraisement 
thereof to bo taken when cut, gathered, cured and made, and not 
before ; provided that notice (/) of the place whore such distress shall 
be lodged, shall within the space of one week after the lodging or 
depositing thereof in su()h place, bo given to the tenant, or left at the 
last place of his abode; and if the tenant shall pay or tender Iho 
aiTears of rent and costs of the distress before the com, &c. be cut, 
the distress shall cease, and the com, &c. bo delivered up. 

By 66 Geo. 3, c. 50, s. 6, entitled An Act to regulate the Sale of 
Farming Stock taken into Execution,” landlords are not to distrain for 
rent “ on any com, hay, straw or other produce,” which have been 
seized in execution and sold by the sheriff or other oflGicer according to 
provisions of that act, under the contract of the tenant not to take the 
straw, &c. off the promises, and which at the time of the sale have 
been severed, “ nor on any tumips whether drawn or growing,” if 
sold according to the provisions of the act. By 14 & 16 Viet. c. 25, 
s- 2 {(/), growing crops seized and sold under an execution are liable 
for accruing or subsequent rent. 

(6) Simpwn v. Hartopp, Willea, 612; enumerated; Clark y. Gatkarih, 8 Taunt. 
1 Smith L. 0. 439 (7th ed.). 431 ; Smith L. k T. 206 (2nd ed.). 

(d) 'Piggoit v. Birthn^ 1 M. & W. 448. (/^ See Form of such Notice, Ap- 

{e) These words do not include young pendix D., Sect. 6. 
trees growing in a nursery ground, but {g) This act is set out yerbatim in 
only other things rjusdem generis to those Appendix A., Sect. 4. 
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Sect. 7.— Exemptions from Distress (Fixtures). 

The grantee of a rent-charge, with power to distrain in the same Oh.XI.Sbo.6. 
manner as the law directs in ease of rent in arrear, may under such 
power, and the 2 W. & M. sess. l,.o. 6, and 4 Geo. 2, o. 28, s. 6, {Corn, 
distrain oats and hay in stacks or trtissos (i). Trees, shrubs and CaaM^cid^ 
plants growing in lands which the defendants had demised to the ypontheSub- 
plaintiffs for a term, and which they had converted into nursery 
ground, and planted subsequently to the demise, are not distrainable 
by the landlord under the 11 Geo. 2, c. 19, as it applies only to com 
and other products of the land which may become ripe, and are 
capable of being cut and laid up (i). Growing crops cannot be 
sold before they are ripe (/), but whore the jury find that no 
damage has been sustained by the premature sale, the tenant is not 
entitled to a verdict even for nominal damages A tenant’s grow- 
ing crops, taken in execution and sold, and remaining on the pre- 
mises for the purpose of being reaped, arc distrainable by the land- 
lord for rent become duo after the taking into execution («). A custom 
that a tenant may leave his away-going crop in the bams, &c. of the 
faim for a certain time after the lease has expired, operates os a pro- 
longation of the term ; and the landlord may distrain the com so loft, 
for rent in arrear, before six months have expired from the deter- 
mination of the tenn (o). Com sown by a tenant at will (who died 
before harvest), and purchased by another person, cannot bo dis- 
trained by the landlord for rent due from a subsequent tenant (jj). 


Sect. 7. — The Exemptions from Distress, 

(a) Fixtures, 

Things annexed to the freehold, such as buildings and fixtures, Fiiturosaro 
constitute, for the time being, part of the freehold, and are absolutely 
exempt from distress, altliough there are no other goods on the pre- Distrew. 
mises. Therefore furnaces, millstones, chimney-pieces and the like 
cannot be distrained, because they cannot bo taken away without 
doing damage to the freehold, which the law will not allow [q ) ; and 
because those things only can be distrained for rent which the land- 


(i) Johnson y. Faulbier, 2 Q. B. 925; 
Smith L. & T. 207 (2iid ed.). But seo 
Miller v. OreoHy 2 C, & J. 143 ; 8 Bing. 
92. 

(A;) Clarhe v. Oaskarth, 8 Taunt. 431, 
742 ; Clarkes, Calverty 3 Hoo. 114 ; Amos 
k F. 319 (2nd ed.). 

(l) Owen T. lei^h, 3 B. & A. 470; 
Fh)udldve v, Tkaemlow, 1 Or. & M. 326. 

(m) Rodfers y. Farkety 18 G. B. 112 ; 2.3 
L. J., 0. P. 220 ; and see Lmts y. Tarle* 
tony 3 H; & N. 116. 


(n) 14 & 15 Viot. 0 . 25, s. 2; poet, 
Appendix A., Sect. 4, where this act is 
set outyorbatim. As to the preyious law, 
see Wharton v. Naylor, 12 Q. B. 673 ; 6 
D. & L. 136. 

(o) Bekvan y. Belahay, 1 H. Blao. 6 ; 
Zewis V. Harris, Id. 7, n. ; Knight v. 
Bennett, 3 Bing. 364. 

(p) Baton y, Southhy, Willes, 131. 

{q) Simpson y. Hartopp, 1 Smith L. C. 
439 (7th ed.) ; Amos & F. 314—318 
(2Qd ^.). 
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Chap. XL — Distress for Eent. 


Gh.XI.Seo. 7. lord can afterwards restore in the plight in which they were before 
distress, and without injury thereto by the removal (r). So also 
[Fixtum), kitchen ranges, stoves, coppers, grates and other fixtures of the like 
nature put up by the tenant for the more convenient or profitable use 
of the demised premises, and which ho is entitled to sever and remove 
during the term, are not distrainable for rent (although they may 
be seized and sold by the sheriff under an execution against the goods 
of the tenant) (^), unless the tenant has by his lease or agreement 
renounced his right to disannex and remove them during the term (w). 
BaUway. A railway is not distrainable (a?). Machinery fixed to the freehold 
not for the improvement or profitable use of the land, but only for 
the purpose of being more conveniently used as machinery; for 
instance, a mule used for spinning cotton, though sunk into a stone 
floor, and secured by molten lead, retains its chattel character,, and 
may be distrained for rent (y). A mere temporary removal of fixtures 
for purposes of necessity is not sufficient to destroy the privilege (s) ; 
thus a smith’s anvil on which he works is not distrainable ; for it is 
accounted port of the forgo, though it be not actually fixed by nails 
to the shop {ff ) ; so a millstone is not distrainable, though it be re- 
moved out of its proper place in order to bo picked ; because such 
removal is of necessity, and the stone still continues to be part of the 
mill {a ) ; nor a lime-kiln, which is considered not to be a personal 
Keys. chattel, but part of the freehold (i). In like manner keys (c), win- 
dows, and charters concerning the realty, being by constriiction of law 
parcel of the freehold, are not liable to bo distrained (rf). If a landlord, 
under a distress for rent, sever fixtures from the freehold and dispose 
of them, ho is liable in trover ; the articles may bo described in the 
statement of claim as goods and chattels ; and the plaintiff does 
not thereby waive his right of maintaining that the distress is illegal 
because fixtures cannot bo distrained for rent in arrear (c). In such 
action their value as chattels only (not as fixtures) can be recovered (/). 
But it seems otherwise in an action of trespass (g). No action can 
be maintained for a mere constructive seizure of fixtures as a 

(r) Co. lit. 47 b ; TiU v. SheWj 4 B. & (y) Hellawell v. Eastwoody 6 Exoh. 296 ; 

A. 207 ; Earby v. Ifarrisy 1 Q. B. 895 ; 1 Smith L. C. 391 (6th ed.). 

Dalton V. Whittemy 3 Q. B. 961; Thompson (z) Gorton v. FalhieVy 4 T. B. 667. 

V. Pettitty 10 Q. B. 101 ; Jfoore v. Drinks (ff) Bro. Abr. tit. Distressy pi. 23; Amos 

watfry 1 F. & F. 134 ; Smith L. & T. 196 & F. 317 (2nd ed.). 

(2nd ed.) ; BuUen, 92. (6) Mblet y. Smithy 4 T. R. 504. 

(<) Poole's casoy 1 Salk. 368; Place v. (c) 11 Co. R. 60; G Exch. 311. 

Fayffy 4 M. & R. 277 ; Bates v. Duke of {d) Gilb. Di«tr. 34, 48 ; Jlellavoell y. 

Beauforty 8 Jur., N. S. 270, L. J. ; Amos Eastwood^ 6 Exch. 296. 

& F. 321 (2nd ed.) ; Smith L. & T. 195 (c) Dalton v. Whittemy 3 Q. B. 961 ; 

(2nd ed.). Smith L. & T. 199 (2nd 

(«) Dimergue v. Bumaepy 2 H. & C. 777 ; (/) Clarke v. Jfolfordy 2 C. & E. 640. 

33 L. J., Ex. 88. (<y) Thompson v. Pettitty 10 Q. B. 101 ; 

(t) Turner y. Catnerony L. R., 6 Q. B. Moore v. DrinkwateVy 1 F. & F. 134. 

306 ; 39 L. J., Q. B, 126. 
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Sect. 7.— Exemptions from Distress (Animals Fera5 Natub.*). 


disixess, but without any actual seizure or sererance or removal 
thereof (A). 

(b) Ankmh Fem Natum. 

J^ose things wherein no man can have on absolute and valuable 
P^perty, such os oats, wild rabbits and animals ferte naturm, cannot 
bo distrained (t) ; but if deer, which are for© naturro, are kept in n 
private inclosure (not being a park) for the piupose of sale or profit, 
this so far changes their nature, by reducing them to a kind of stock 
or merchaRdise, that they may be distrained for rent (A). And deer 
in a park when reclaimed become personal chattels, and cease to bo 
parcel of the inheritance (/), so that it seems they also may be dis- 
trained for rent (/«), as likewise may birds kept in cages, as parrots or 
canaries, and even pheasants and partridges in coops before they can 
fly, inasmuch os they may be the subject of larceny (»). As for 
dogs, they are not indeed the subject of larceny ; and Lord Coke (o) 
thought them not to bo distrainable, but the better opinion seems to 
be that they ore (jt>). 


CB.XI.SEa.7. 

Exemption 
from Liiiresa 
(Afiinufh Fera 
Xatura). 

When AnN 
malH Ferro 
Katiirro may 
be distrained. 


Dogs 


(c) Goods delivered to a Person in the way of hk Trade. 

Things (leliverod to a person exorcising a public trade, to bo earned, Exemption 
wrought, worked up or managed m the way of ms trade or employ, 
are absolutely exempt from distress, although there are no other 
goods on the premises {q). Thus a horse standing in a smith’s shop 
to be shod, materials sent to a weaver, or cloth to a tailor to be made 
up, and the like, are privileged for the sake of trade and commerce, 
which could not be carried on if such things under those circum- 
stances could be distrained for rent due from the person in whoso 
custody they are (r). But although materials delivered by a manu- 
facturer to a weaver, to be by him manufactiu’od at his own house, 
are privileged from distress for rent due from the weaver to his land- 
lord, yet a frame or otlier machinery delivered by the manufacturer 
to the weaver along with the materials, for the purpose of being used 
in the weaver’s house in the manufacture of such materials, is not 
privileged, unless there are other goods upon the premises sufficient 
to satisfy the rent duo (s). 


(A) Beck V. Denbigh^ 29 L. J., C. P. 
273. 

(i) Co. Lit. 47 ; BuUen, 90 ; mfra, 
note {p). 

(k) baviea v. ibwW/, Willos, 46. 

\l) Ford V. TyntCy 2 J. & H. 160 ; 31 
L. J., Ch. 177. 

(m) Morgan v. Earl of Abergavenny ^ 7 
G. B. 768 ; Bullen, 90. 

(w) Reg. V. Cory^ 10 Cox, C. C. 23; 
Reg. y. ShicUe, L. B., 1 C. C. B. 168; 
38 L. J., M. C. 21. 

(o) Co. Lit. 47 a. 


(;>) JOavies v. Fotcrllj Willcs, 48; Bunch 
V. KcfiningtMty 1 Q. B. C79 ; Smith L. k T. 
203 (2nd cd.); Bullen, 90. And 8eo tho 
queHtion discuHsed in the notcH to Simpaon 
V. Hartopp^ 1 Smith L. C. 439 (7th ed.). 

(^) Simpson v. Kartoppy Willos, 612; 
1 Smith ,L. C. 439 (7th cd.); Bullen, 95 ; 
Smith L. & T. 200 (2nd ed.). 

M Co. Lit. 47 a; Ghbourn v. Bursty 
1 Salk. 249 ; Gibson v. IresoHy 3 Q. B. 
39; Smith L.'& T. 200 (2nd ed.). 

(#) Wood V. ClarkCy 1 C. & J. 484 
Gibson v. IresoHy 3 Q. B. 39. 
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The result of the cases has been said to be, that if articles are 
sent to a place to remain there, they are distrainable, but that if sent 
for a particular object, and the remaining at the place be an incident 
necessary for the completion of that object, they are not {i). But 
this rule will not accoimt for all the decisions, and the exemption 
seems rather to arise solely for the benefit of trade («/) . Goods pledged 
with a pawnbroker are not distrainable for rent due from him, not- 
withstanding they have remained in his possession above one year 
without any interest being paid (;r). Horses and carriages standing 
at livery may be distrained (y), but a carriage sent to a coachmaker 
and commission agent for sale may not (s), nor may goods ware- 
housed in the ordinary course of business at a furniture depository (a). 
The privilege has been held not to attach to a boat sent by the 
owner to salt works, and left a reasonable time in a canal on the 
premises, for the purpose of being loaded with salt (ft), nor to brewers’ 
casks sent lo a public-house with beer, and left there until the beer is 
consumed (c). But where a butcher had sent a beast to the shop of 
another butcher to bo slaughtered, and after it had been slaughtered 
the carcass remained in the shop for some time (but how long did not 
appear), it was held that the carcass was privileged (rf). 

Goods of a principal in the hands of a factor for sale arc privileged 
from distress for rent due from such factor to his landlord, on the 
ground that the rule of public convenience, .out of which the privilege 
arises, is within the exemption of a landlord’s general right to dis- 
train (c). On the same principle goods landed at a wharf and con- 
signed to a broker as agent of the consignor, for sale, and placed 
by the broker in the wharfinger’s warehouse over the wharf for 
safe custody until an opportunity for selling them should occur, 
were held not distrainable for rent due in respect of the wharf 
and warehouse (/). Similarly, com sent to a factor for sale, and 
deposited by him in the warehouse of a granary-keeper, he not having 
any warehouse of his own, is under the same protection against a 
distress for rent as if it were deposited in a warehouse belonging to 
the factor himself (y). 

Goods sent to an auctioneer to be sold on premises occupied by him, 
or in an open yard belonging to premises in his occupation, are privi- 


(t) Taraona v. G'mgelly 4 C. B. 546 16 
L. J., C. P. 227. 

(«) See Lyona v. note (A infra, 

(j) Swxre T. Leachy 18 0. B., W. 8.479; 
34 L. J., 0. P. 160. 

(y) Francis v. Wyatt, 1 W. Bl. 483 ; 3 
Burr. 1498 ; Faraona v. Gingell, supra. 

Iz) Findon t. McLaren, 6 Q. B. 891. 

(ffl) Miles V. Furber, L. R.t 8 Q. B. TI ; 
42 L, J., Q. B. 41 ; 27 L. T. 766 ; 21 W. 
K. 262. 


(6) Mtiapratt v. Gregory, 1 M. & W. 
633 ; /S. (7. (in error), 3 M. & W. 677. 

(c) Joule V. Jackson, 7 M. & W. 460. 

(rf) Brown v. Shevill, 2 A. & E. 138. 

(?) Gilman y. Elton, 3 Brod. & B. 76. 
(/) Thompson y. Maahiter, 1 Bing. 283. 
{g) MiUthiaa y. Meanard, 2 0. & r. 363. 
Bat wine sent to a warehonse merely to 
be matured has been held not exempt. 
Ex parte Eusaell, 18 W. B. 763. 
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Sect. 7.— Exemptions from Distress (Things in actual Use). 

leged (h)j although, the place of sole is merely hired for the occasion, Cn.xI.SBo.7. 
or the occupation has been acquired by the auctioneer by an act of 
trespass («). But there must be a de facto occupation by the auctioneer^ (Go^ «w7*o 

otherwise the privilege is lost. Therefore where an auction was 

held on the tenant’s premises of the tenant’s goods, and the goods of 
the plaintiff were for convenience being sold along with them, it was 
held, both on authority (A) and principle, that, as the auctioneer was 
in no sense the occupier of the premises, the goods of the plaintiff 
might bo distrained along with the goods of the tenant (/). 

The cattle and goods of guests at an inn, so long as they remain on Goods at an 
the premises, are exempt from a distress for rent due from the inn- 
keeper (w). But they must bo actually within the promises of the inn 
itself, and not in any place to which the innkeeper may luive removed 
them for his convenience: thus, where a racehorse was distrained for 
rent at a stable half a mile distant from the inn, the distress was de- 
termined to be a good one, and that the plaintiff had no remedy but 
against the innkeeper (n). It was once held that the consent of the 
landlord to the goods being upon the premises would not avail to 
prevent his power of distress ; but if such consent were fraudulently 
given for the purpose of obtaining a distress, equity would relieve 
upon the ground of fraud: thus, where the servants of a grazier 
driving a flock of sheep to London, were encouraged by an inn- 
keeper to put the sheep- into pasture grounds belonging to the inn, 
and the landlord, seeing the sheep, consented that they should stay 
there for one night, and then distrained them for rent, the grazier 
was relieved against the distress (o). 


(d) Things in actual Use. 

Things in actual use are absolutely privileged from distress for Things in nso 
rent, or even for damage feasant, because of the danger to the public dia^^cd.^ 
peace (/?). Therefore a horse, whilst a man is riding upon him, or an 
axe in a man’s hand cutting wood, or the like, cannot be distrained {q). 

But a dog used for sporting purposes, or permitted to run into the 
woods, and not led by a string, is not exempt from a distress for 


(A) Adams v. Qrane, 1 Cr. & M. 380 ; 
Brown y. Arundell, 10 C. B. 64 ; Williama 
y. HolmeSt 8 Exch. 861. 

^i) Brown y. Arundell^ supra. 

\k) Crosier v. Tomkinmiy infra. 

(/) Lyons y. Elliott, L. R., 1 Q. B. D. 
210 ; 46 L. J., Q. B. 169 ; 33 L. T. 806 ; 
24 W. B. 296. This decision has beon 
not a little ciiticued (see Bedman and 
Ljon, L. & T.. 2nd ed., p. 164); but it 
seems that, as the goods of third parties 
haye never been exempted geueraUy, the 
burden of proof is upon each third party 


to bring himself within the benefit of tho 
exemption he sets up. 

(m) Bao. Abr. Inns and Innkeepers (B.); 
Crosier v. Tomkinsofi, 2 Ld. Ken. 439; 
Smith L. & T. 204 (2nd ed.). 

(») Crosier v. Tomkinson, 2 Ld. Ken. 
439. • 

(o) Fowkes V. Joyce, 2 Vem. 129; 3 Lev. 
260; 2Wm8. Saund. 290, n. (7). 
ip) Smith L. & T. 202 (2nd ed.). 

]q) Co. Lit. 47 a; Storey v. Robinson, 
6 T. B. 138 ; Field v. Adam, 12 A. & E. 
649. 
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Chap. XI. — Distress for Kent. 


Ch.XI.8bo.7. 
Exemptim^ 
from biatreiB 
(Thingi in 
actual Uae), 

Wearing 

Apparel. 


Gkiods in the 
Custody of the 
Law cannot bo 
taken under a 
Distress. 

8 Ann. c. 14, 
s. 1. 


Fraudulent 
and Irregular 
Executions 
■will not pre- 
vent a Dis- 
tress. 


damage feasant (r). Horses, whilst drawing a cart, and the harness 
thereon, are exempt from a distress, even for damage feasant («). 
Tarn being carried on a man’s shoulders to be weighed cannot be dis- 
trained any more than a net in a man’s hand, or a horse on which a 
man is riding (^). It seems that wearing apparel, though taken off for 
natural repose only, is liable to distress, but that clothes actually in 
wear are exempt (//). 

(e) Goods in the Custody of the Lnu\ 

Goods in the custody of the law are not distrainable for rent; for 
it would be repugnant that it should be lawful to take goods out of 
the custody of the law (^). Therefore cattle or goods already taken 
damage feasant, or by the sheriff under an execution, attachment or 
extent, cannot be distrained for rent whilst in such custody (y). But 
by 8 Ann. c. 14, s. 1, no goods taken on any lands leased for life, 
years, at will, or othenviso, shall bo taken in p.recution, unless the 
party at ichose suit execution issued, before removal of the goods, pay 
to the landlord the arrears of rent, if not exceeding one year’s rent ; 
and if more, then the amount of one year’s rent, duo at the time of 
the oxocuthm ( 2 ). There are similar enactments, with variations, in 
the acts relating to the County Courts [n)^ and the Court of Admi- 
ralty (i). 

If the sale of goods under an execution be fraudulent, as whore a 
fictitious bill of sale is made, and the goods remain on the premises, 
they may bo distrained for rent (e). And where the execution was 
irregular, as where a sheritf’s officer executed a writ of fieri facias by 
going to the house and informing the debtor ho came to levy on his 
goods, and laying his hand on a table, said, “ I take this table,” and 
then locked up the warrant in tlie table-drawer, took the key and 
went away, without leaving any person in ]:)Ossession — and after the 
writ was retiuriable the landlord distrained ; it was held, that it was 
a lawful distress (rf). The goods may bo distrained if the execution 
has been waived {e). Whore a sheriffs officer, being in possession of 
a tenant’s effects under an outlawry, made a distress on them for 
rent, and on the request of the landlord sold the goods distrained, 
and afterwards the outlawry was reversed, the officer was held liable 


' (r) Bunch v. Kenmngton^ 1 Q. B. 679. 

(a) Field y. Adames^ 12 A. & E, 649. 

(^) Bead^acasCj Cro. Eliz. 694. 

(u) Biaactl v. Caldu ell^ Feake, 60 ; Baynca 
V. Smithy 1 Esp. 20c. 

(j:) Co. Lit. 47 a; Gilb. Distr. 44; Eex 
V. Cottony Parker, 120 ; Eaton v. Southbyy 
Willes, 131 ; Bullen, 84 ; Smith L. & T. 
204 (2 d( 1 ed.]. 

(y) Peacock v. Turviay 2 Brod. &B. 362 ; 
Wright y. Lewesy 1 A. &E. 041 ; Wharton 


V. Naylovy 12 Q. B. 673 ; 6 D. & L. 136 ; 
Smith L. & T. 204 (2Dd cd.). 

(:) See post, Sect. 11 (a). 

(fl) 19 k 20 Viet. c. 108, b. 76 ; post, 
Sect. 11 (b). 

(6) 24 Viet. c. 10, fl. 16; post, Sect. 
11(c). 

f) Smith v. Euaaelly 3 Taunt. 400. 
d) Blades v. Arundaky 1 M . & S. 711. 
{e) Seven v. Mihily 1 Ld. Ken. 370. 
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to pay the produce of the goods to the landlord, for they wore not in Cn.xi.SEo.7. 
custodial legis, the judgment being mere waste paper (/). 

Goods seized by a messenger under a bankruptcy have been lield (aoodtt in 
not to be privileged as being in the custody of the law {(/), tody of Law), 

In Sutton V. EeeSj a receiver in a legatees’ suit advertised furniture Messenger in 
in a leasehold house for sale. The superior landlord claimed rent, 
but took no other steps, and the furniture was sold. It was held, 
that the landlord had no lien on the proceeds of the sale, but must 
come in with the other creditors, and it was said that ho should have 
distrained, first obtaining leave of the court so to do (A). 

A distinction has been taken between proceedings at the suit and In Casoa of 
for the benefit of the Crown, and an outlawry in a civil suit («). An 
immediate extent against a Crown debtor tested after a distress 
taken for rent justly duo to the landlord with notice of the tenant 
being the Crown debtor, and appraisement of the goods and cliattols, 
but before sale, prevails against the distress {k ) : so where a man was 
outlawed and an extent issued thereupon, and his goods were seized, 
although the landlord distrained three days before the extent, it was 
held that he was not entitled to any part of the rent duo, under 
8 Ann. e. 14 (/). Where an officer entered under an extent, and 
improperly continued on the premises for a longer period than ho 
ought, the court would not permit the rent accruing subsequently to 
the seizure to be paid out of the proceeds ; but left the landlord to his 
action against either the tenant for use and occupation, or the officer 
for wrongfully continuing on the promises (;w). Tlio landlord of pre- 
mises on which goods have been seized imder an extent in aid is not 
entitled, under 8 Ann. c. 14, s. 1, to call on the sheriff to pay a year’s 
rent duo before the teste of'the writ {n). 

Formerly, where a tenant’s growing corn was seized and sold under Growing Com 
a fi. fa. pursuant to 2 W. & M. c. 5, s. 3 (o), and the vendee per- undOT^!f^ 
xnitted it to remain till it was ripe, and then cut it, the landlord could 
not distrain on it for rent before the expiration of a reasonable time 
for the vendee to remove and carry it away ; such com, whilst in the 
possession of the sheriff’s vendee, being considered as in the custody 
of the law (j»). So the landlord could not distrain for rent on any 
com, hay, straw or other agricultural produce, sold by the sheriff 
under an execution, subject to a special agreement with the purchaser 

(/) St, John^s College^ Oxford v. Murcottf (/) Bex v. Sotherhy, Bimb. 5. 

7 T. R. 269. \m) Bex v. JliU^ 6 Price, 19 ; Lane v. 

(^) Briggs v. Sowry^ 8 M. & W. 729 ; Crockett^ 7 Id. 566 ; Harrison v. Barry ^ 

Newton v. Seott^ 9 M. & W. 434 ; 10 Id. 7 Id. 690. 

471 ; Phillips V. Shervillf 6 Q. B. 944. («) Rex v. Decaux^ 2 Price, 17. 

(A) Jn re Sutton and Sutton v. Rees^ 32 (o) Ante, 406. 

L. J., Ch. 437 ; 9 Jur., N. S. 466. ip) Wharton v. Naylor, 12 Q. B. 673 ; 

(i) Imp. Sheriff, 171 ; St, John^s College, 6 I). & L. 136 ; Peacock v. Purvis, 2 Brod. 

. Oxford V. Murcott, 7 T. R. 269. & B. 362 ; Wright v. Dewes, 1 A. & E. 611. 

\k) Bexv. Cotton, Parker, 112. 
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Chap. XI. — Distress for I^pNT. 

Ch. XI. Sec. 7. for him to use and consume the same on the demised premises ao- 

fr^rnltms terms of the lease or agreement, or the custom of the 

[Goods in Cus- country {q), Now, by 14 & 15 Viet. c. 25, s. 2, ‘‘in case all or any 

tody of Law), growing crops of the tenant of any farm or lands shall 

be seized and sold by any sheriff or other officer by virtue of any 

Crops sold facias, or other wit of execution, such crops, so long as 

under Fi.^fu. the same sliall remain on the farms or lands, shall, in default of suf- 

a^on fioiont distress of tlio goods and chattels of the tenant, be liable to the 

Farm, to Dia- which may accTuo and become duo to the landlord offer any such 
tress for Rent i i i tit e i 

due after Sole, seizuro and sale, and to the remedies by distress lor recovery of such 

rent ; and that notwithstanding any bargain and sale or assignment 

wliicli may liave boon made or executed of such growing crops by 

any sucli sheriff or other officer.’’ In consequence of this enactment, 

which was passed in order to reverse tlie law as laid down in 

Wliorton V. Noijlor (j*), the tenant’s crops can only be sold under an 

execution for their value minus ihc rent to which they may become 

liable, and the costs of a distress ; but tlio landlord may afterwards 

abstain from distraining, and so in effeot benefit the purchaser pro 

tanto at the tenant’s expense ; after which ho may sue the tenant for 

such rent, or flislroiu upon his other goods for the amount. 

(f ) The Goods of Lodgers. 

At common law, as we have seen, the goods of third persons ore 
liable to bo distrained for rent, subject to the exceptions in the case 
of goods delivered to a person in tlio way of his trade, and other 
Lodgers’ cases. An im^xirtant statutory exception has been made in favour 
toAct*,?87i'. lodgers by an act passed in 1871, 34 & 35 Viet. o. 79. By this 
act, which does not extend to Scotland (.s), after reciting that 
“lodgers are subjected to great loss and injustice by the exercise of 
the powers possessed by the superior landlord to levy a distress on 
their furniture, goods and chattels, for arrears of rent duo to such 
superior landlord by his immediate lessee or tenant,” it is enacted 
Lodger may (sect. 1), that “if any superior landlord shall levy or authorize to be 
levied a distress on any furniture, goods, or chattels of any lodger 
nant does not for arrears of rent due to such superior landlord by his immediate 
own Goods, lodger may serve such superior landlord, or the bailiff 

or other person employed by him to levy such distress, with a de- 
claration in writing (t) made by such lodger, setting forth that such 
immediate tenant has no right of property or beneficial interest in 
the furniture, goods, or chattels so distrained or threatened to be 
distrained upon, and that such furniture, goods, or chattels are the 

(^) &6 Geo. 3, 0 . 60; ante, Chap. XI., (r) 12 Q. B. 673. 

Sect. 6 (b). This act does not apply to Soot. 4. 

sales under distresses for rent ; Riagway y. (q See Form of Declaration, Appendix 

Ld. Stafford, 6 Exch. 404. D., No. 12. 
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property or in the lawful possession of such lodger ; and also setting 
forth whether any and what rent is due and for what period from 
such lodger to his immediate landlord ; and such lodger may pay to 
the superior landlord, or to the bailiff or other person employed by 
him as aforesaid, the rent, if any, so due at last aforesaid, or so much 
thereof as shall be sufficient to discharge the claim of such superior 
landlord («r). And to such declaration shall be annexed a correct 
inventory, subscribed by the lodger, of the furniture, goods, and 
chattels' referred to in the declaration ; and if any lodger sliall moke 
or subscribe such declaration and inventory, knowing the same or 
either of them to bo untnie in any material particular, he shall be 
deemed guilty of a misdemeanor.” 

By sect. 2, ** if any superior landlord, or any bailiff or other person 
employed by him, shall, after being served with the before-mentioned 
declaration and inventory, and after the lodger shall have paid or 
tendered to such superior landlord, bailiff, or other person, the rent, if 
any, which by the last preceding section such lodger is authorised to 
pay, shall levy or proceed with a distress on the furniture, goods, or 
chattels of the lodger, such superior landlord, bailiff, or other person 
shall be deemed guilty of an illegal distress, and the lodger may 
apply to a justice of the peace for an order for the restoration to him 
of such goods ; and such application shall be heard before ,a stipen- 
diary magistrate, or before two justices in places where there is no 
stipendiary magistrate, and such magistrate or justices shall inquire 
into the truth of such declaration and inventory, and shall make such 
order for the recovery of the goods or otherwise as to him or them 
may seem just, and the superior landlord shall also be liable to an 
action at law at the suit of the lodger, in which action the truth of 
the declaration and inventory may likewise be inquired into.” 

It is clear that “ lodger ” in this act cannot mean “ sub-tenant.” 
On the other hand, eveiy lodger is to some extent a “ tenant,” and a 
person occupying by far the greater part of a house under a contract 
in writing was held to be a “ lodger ” within the act in Phillips v. 
Henson {x)y where the only rooms retained by. the mesne landlord 
were “ a housekeeper’s room on the basement and two or three empty 
attics and a stable.” It would be hard to find a case more practically 
hard upon a superior landlord, and yet the case seems good in law, on 
the ground that the mesne landlord occupied in fact. Any occupation 
in foot by the mesne landlord, however small, would seem to consti- 
tute the sub-tenant a lodger within the act, and it does not seem to 

C. P. 273 ; 26 W. R. 214, per Grovo and 
Lindley, JJ. ; the latter learned judge is 
report^ os obseiring that probably the 
act would not appl^ to an un^r-tenant 
who has the exoluBiyo possession of the 
whole house.*’ 


entmadeby 
any lodger pursuant to file first section of 
this act fiuul be deemed a valid parent 
of any rent due from him to his imme- 
diate landlord.** 

' W L. R., 3 C. P. D. 26 ; 47 L. J., 


Ch.XI.Seo.7. 

Hxmpliona 
from Biatrm 
{Gooda of 
Lodffen). 

and may pay 
Rent to supe- 
rior Landlord. 

Inventory. 


If Distress 
proceeded 
with, Justices 
may order 
Goods to bo 
restored to 
Lodger. 


Landlord also 
liable t 9 
Action. 

Who is a 
“Lodger.** 

Phillips V. 
Ifmson, 


(«) By sect. 3, “ any ] 
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Ch.XI.Seo. 7. make any difference whether such lodger has an exclnsive possession 
of Im room, or not. 

[Railway 

ing Stock). (g) Sailtcaj/ Rolling Stock. 


Railway Roll- 
ing Stocky 
marked with 
Owner’s 
Name and not 
being Pro- 
perty of Te- 
nant, exempt 
from Distress. 


Restoration 
by Order of 
Justices. 


Tenant’s In- 
terest is not 
protected. 


Upon a principle similar lo that of the Lodgers’ Goods Protection 
Act, 1871, railway rolling sto(i is protected from distress, in cases 
where it is not the actual property of the tenant, by the Eoilway/ 
llolling Stock Protection Act, 1872 (35 & 36 Viet. c. 50). By sect. 3 
of this act, ‘‘rolling stock (y) being in a -work (s) shall not be liable 
to distress for rent (r/) payable by a tenant (ft) of the work, if such 
rolling stock is not tho actual property of such tenant, and has upon . 
it a distinguishing metal plate affixed to a conspicuous p^ thereof, 
or a distinguishing brand or other mark conspicuously impressed or 
made thereon, sufficiently indicating the actual owner thereof.” 

By sect. 4, “where any such rolling stock as aforesaid is distrained, 
a court of summary jurisdiction (e) may make against tho landlord 
such summary order for restoration of tho rolling stock, or for pay- 
ment of tho real value thereof, and respecting costs or otherwise, and 
may make agaiust tho person distraining such order in tho matter 
and respecting costs as to tho court seems just.” 

By sect. 5, “ this act shall not extend to protect from distress the 
interest vhich any tenant may have in any rolling stock otherwise 
protected under this act, but such interest may bo distrained upon by 
the landlord, and disposed of in the same manner as the whole interest 
of such tenant, if ho had possessed tho same; and, in case of disagree- 
ment between tlio landlord and the parties claiming such rolling 
stock as to tho mode of disposing of such interest, the same shall bo 
settled by tho court of summary jurisdiction ; and the court shall, 
on tho application of either party, make such order therein as to tho 
court shall seem fit.” 


Appeal to By sect. 6, “ if any party thinks himself aggrieved by any order or 
Quarter Ses- adjudication of a coui*t of sximmory jurisdiction under this act, or by 
dismissal of his complaint by any such court, he may appeal there- 
from, subject to the conditions and regulations following ; that is to 


say:— 

(1) Tho appeal shall bo made to some court of general or quarter 


(y) By Beet. 2, this ** includes wa^ouB, 
tracks, carriages of all kinds, and loco- 
motive engines used on railways.” 

(z) By sect. 2, this includes any col- 
liery, quarry, mine, manufactory, ware- 
^ufio, wharf, pier, or jetty in or on which 
is any railway siding.” 

(а) By sect. 2, this “ineludes royalty or 
other reservation in the nature of rent.” 

(б) By sect. 2, this ” includes a lessee, 
sublessee, or other person having an 
interest in a work under a lease or agree- 


ment, or by use and occupation, or being 
otherwise jmble to pay rent in respect (rf 
a work. 

(<?) By sect. 2, this “means any justices 
of the peace, metropolitan police magis- 
trate, stipendiary magistrate, sheriff, 
sheriff substitute, or other magistrate or 
officer, by whatever name called, who is 
capable of exercising jurisdiction in sum- 
mary proceedings for tho recoveiy of 
penalties.” 
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Sect. 7. — Exemptions from Distress (Beasts, Sheep). 

sessions for the county or place in which the cause of appeal 
arises, holden not less *than fifteen days and (unless ad- 
journed by the Court of Appeal) not more than four months 
after the decision of the court of summaiy jurisdiction : 

(2) The appellant shall, within seven days after the cause of 

appeal has arisen, give notice to the other party and to the 
court of summary jurisdiction of his intention to appeal, 
and the ground thereof : 

(3) The appellant shall, immediately after such notice, enter into a 

recognizance before a justice of the peace, with two suffi- 
cient simeties conditioned personally to try such appeal, and 
to abide the judgment of the court thereon, and to pay 
such costs as may be awarded by the court, or give siicli 
other security by deposit of money or otherwise, as the jus- 
tice thinks m; to allow.” 

By sect. 7, “ no order or connetion of a court of summary juris- 
diction under this act shall bo quashed for want of form, or be re- 
moved by cerliorari or othenvise (at the instance either of the Crown 
or of any private party) into any superior court.” 

> (h) Cattle^ lieasis of the Plough^ and Hheep, 

. By 51 Hen. 3, stat. 4, no man “shall be distrained by his beasts 
that gain his land, nor by his sheep, while there is another sufficient 
distress to bo found (except for damage feasant)” (r/). This is in 
affirmance of the common law (c). Cart colts and young steers, not 
broken in or used for haraess or the plough, are not privileged 
from distress as beasts which gain the land (./’). Beasts of the plough 
may be distrained if the only other subject of distress is growing 
crops, because the landlord is entitled to distrain wliatever is imme- 
diately available, and to hold the growdiig crops for the residue {g). 
If a landlord distrain, inter alia, his tenant’s cattle and beasts of the 
plough for rent in arrear, and it appear after the sale that there 
would have been sufficient to satisfy the arrears and expenses without 
taking or selling such cattle, such distress is not thereby proved to be 
an illegal distress, contrary to the above statute, if there were reason- 
able grounds for supposing (as from the appraisement of proper and 
competent persons at the time of the taking) that >Nithout the taking 
of the beasts of the plough there would not have been a sufficient 
distress (A) ; and where beasts of the plough are lawfully taken on 
a distress, the sale of them need not bo postponed to that of other 
goods (A). 

M Davies v. Aston ^ 1 C. B. 746 ; 3 D. L. J., Ex. 167. 
k L. 188. (g) Ihggott v. mrths, 1 M. & W. 441. 

(e) 2 Inst. 132. (//) Jvnmr v. YoUand^ 2 Chit. R. 167 ; 

(/) Keen v. FriesU 4 II. & N. 236 ; 28 C Price, .'i. 

1..T. 


Cir.XI.SEc.7. 

Exemptions 
fnin Distress 
{Railway Roll- 
ing Stock), 


Exclusion of 
Certiorari. 


61 Hen. 3, 
stat. 4. 

Sheep privi- 
le{?ea condi- 
tionally. 


E K 
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Cn. XI. Sec. 7. 
Escmptlom 
from Aistress 
(itcastOfS^ieep). 

Sheep of a 
Sub-tenant 
privileged. 
JTwi V, Friett. 


“When Cattle 
be dis- 
trained. 


Defects of 
Fences. 


The sheep of a subtenant are privileged from distress for rent if 
there are other goods on the premises sufficient to satisfy the rent, 
whether belonging to such subtenant or to any other person (i). 
The owner of sheep seized and sold under a distress for rent, which 
was unlawful because there were other goods on the premises belong- 
ing to him which might have been distrained for the same rent, is 
entitled to I’ecover from the distrainer, not merely nominal damages, 
but the full value of the sheep so seized («). 

Cattle which are upon land by way of agisting may be distrained 
for rent (A) : and where a stranger put in his beasts to graze for a 
night, by the consent of the lessor and licence of the lessee, it was 
held, that the lessor might distrain thorn for rent duo out of those 
lands which ho consented that the beasts should graze on ; because 
such consent was no waiver of his riglit to distrain, unless it had 
been expressly agreed io ; and being but a paJBl agreement, it could 
not alter the original contract betw'cen the lessor and lessee, from 
which the power to distrain arises (/). It seems to have been held 
in one case, that cattle which are being driven to a market or fab*, 
and are put into pasture on the way for one night, 01*0 privileged 
from distress {m)» If the landlord come to distrain, and the tenant, 
seeing him, drive cattle off the land, the landlord may follow the 
beasts and distrain them out of the promises, if he had once a view 
of the cattle on his land ; but if the beasts go off the land of them- 
selves before he observes them, he cannot distrain tliem afterwards (//) ; 
though if the distrainer once enter the premises to distrain the cattle, 
it seems that they cannot afterwards bo driven oft to prevent a 
distress (0). 

Where beasts escape, and come upon land by tho negligence or 
default of their owner, and arc trespassers there, they may bo dis- 
trained immediately by the landlord for rent inarroar (p) ; but where 
they come upon land by the insufficiency of fences, which the tenant 
or his landlord ought to repair, tho lessor cannot distrain such beasts 
till they have been levant and couchant ; that is, they must be lying 
down and rising up on the premises for a night and a day without 
pursuit made by the owner of them, — and after actual notice has been 
given to the owner that they are there, and he has neglected to 
remove them(y). Where cattle passing along a public highway 
stray into an adjoining field through defect of fences, the owner of 
the cattle is bound to remove them within a reasonable time, until the 

(i) Keen v. Friest, 4 H. & N. 236 ; 28 (w) Co. Lit. 161 a. 

L. J., £x. 167. (o) Clement v. 3 Eep. 96. 

(A) RoU. Abr. 669. \p) Qilb. Distr. 46 ; Co. l5t. 47 a, note 

(/) /oyctf, 3Lev. 260 ; 2 Vent. (301); Kemp v. CruweBy 2 Lntw. 1677; 

60 ; 2 Wms. Saund. 290, n. 7. 1 La Rajm. 168 ; BuUen, 103. 

(m) Tate ▼. QUed^ 2 Wms. Saund. 290, {q) Toole v. Longuevillet 2 Saund. 289 : 

n. (/). Smith L. k T. 204 (2nd ed.). 
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expiration of which they cannot lawfully bo distrained for damage Ch.XI.Sko.7. 
feasant (r). What is a reasonable time is a question for the jury with 
reference to all the surrounding circumstances (r). In Siagkton v. (Beatta^shtep), 
Williamson, the plaintiff was owner of close A., and the defendant singiet^. 
was owner of closes B. and C. Between A. and B. there was a fence 
which, as against the owner of A., the owner of B. was bound to keep 
in repair, but which he had neglected to do. Between B. and C. 
there was a suflicient fence. The cattle of the plaintiff strayed from 

A. through a gap into B., and there breaking down the fence between 

B. and C., were distrained by the defendant as, he alleged, damage 
feasant in C. It was held, in trover to recover the cattle, that the 
defendant had no right to distrain the cattle, as the first wrongful act 
had been committed by himself in leaving tlie fence between B. and 
A. insufficiently rei)a^ed, tlie natural result of which wongful act 
was the damage complained of; and that the jury were properly 
directed that the state of the fence between B. and C., and whether or 
not the cattle were damage feasant, was immaterifil (s). 

It may be added hero that by 11 Geo. 2, c. 10, s. 8, every landlord 
may take and seize, as a distress for arrears of rent, any cattle or 
stock of his tenant feeding or depasturing upon ang common appendant 
or appurtenant, or any ways belonging to any part of the promises 
demised ; and that ny 56 Geo. J3, c. 50, s. 6, cattle feeding on crops 
sold under the provisions of that act cannot be distrained (/). 

(i) The Took of Trade, 

The tools and implements of a man’s trade are absolutely privileged Tools of 
from distress for rent, if they be in actual use at the time (ff). If 
they bo not in actual use, they are only privileged, in case there bo no 
other distress upon the premises (.r). J3ut the distrainer is a tres- 
passer ab initio only as to those j)articidar goods which Avere not dis- 
trainable ; the distress may be valid as to the residue, and a satisfac- 
tion pro tanto of the rent(y). Ledgers, day-books, voin-hors and 
other business papers seem not to be distrainable. In one case the 
plaintiff recovered 40s. damages in trespass against the landlord and 
his broker for an illegal seizure thereof under a distress (s). In 

commenting upon the dictum of Lord Coke, that the books of a Boolu. 
scholar would be privileged from distress, Mr. Smith expresses an 
opinion that this exemption would include a lawyer’s books also («). 

if) Ooodmnr, Cheveky, 4 H. &N. 631 ; (.i) NargtU v. 1 E. & E. 439 ; 28 

28 L. J., Ex. 298. L. J., Q. B. 143. 

W Singleton v. Williamaony 7 H. & N. (y) Harvey v. Pocovlcy 11 M. & W. 740 ; 

410 ; 31 L, J., 17. Davies v. Aston^ 1 C. B. 746 ; 3 D. & L. 

it) Ante, 406. 188. 

(w) Simpson v. Hartoppy Willes, 612 ; (:) Gauntktl v. Kimjy 3 C. B., N. S. 69. 

1 Smith L. C. 439 (7th ed.) ; Gwton v. ia) Smith L. & T. 205 (2iid ed.). 

Falkner, 4 T. R, 666. 


£ £ 2 
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Ch.XI.Seo.7. 

Exemptions 
from distress 
{Tools of 
Trade), 

Threahingf 

Machine. 


Distress must 
be between 
Sunrise and 
Sunset. 

Tutton V 
Darke. 


Distress must 
not bo till after 
Rent Day. 
Duppa V. 
Mayo. 


A tlireshing machine, which is not a fixture, is liable to a distress, 
unless in actual use at the time, or there be other sufficient distress (&). 
If a man has two mill-stones, and one only is in use, and the other 
lies by not used, it may be distrained for rent (c). 


Sect. 8. — Proceedings in Distress. 

(a) JFJien to he made. 

A distress for rent cannot be made after sunset and before sunrise, 
however light it may be (rf) — because the tenant would not have 
any notice to make a tender of his rent, which possibly he might do 
in order to prevent the distress [e). It seems doubtful whether, for 
the purposes of a distress, sunrise commences with the first beams of 
the sun above the horizon, or when the middle of the sun is upon the 
horizon, or when the sun has completely emerged ; “ persons who 
distrain should bear in mind that a distress is to be made in the day- 
time, and they ought not to go so near tho limits as to raise any 
doubt on the subject ’’ (/). An almanack is not evidence of the time 
of sunrise or sunset on a particular day, nor will the court take judi- 
cial notice of such time (<j). It was ruled in one case, where rent 
being due to the defendant from tho plaintiff, who was about to re- 
move her goods, the defendant entered the house after sunset, and for 
some hours prevented her from so doing, and locked some of tho 
doors, that tho plaintiff was entitled to a verdict, but only for the 
actual damage (4), but it seems that the full value for the goods dis- 
trained ought to have been given (/). 

A distress cannot bo made the same day on which the rent becomes 
duo, for it is not in arrear until the next day [k). The custom of a 
place or an agreement between the landlord and tenant, if there be 
no objection to it in point of law, may indeed empower the landlord 
to distrain for it earlier, for conventio vincit legem ; as where a person 
took a shop, and agreed to pay a year’s rent in advance (/). So 
where, by the custom of the country, half-a-year’s rent became due 
on the day on which the tenant entered, it was held that the land- 


[h) Fenton v. Logan, 9 Bing. 676. 

(c) Year Book, Easter T. 14 H. 8, pi. 6, 
cited in Simpson v. Hartopp, ubi supra. 

(d) Tntton V. Darke and Nixon t. Free- 
man, 6 H. & N. 647 ; Eeen v. Driest, 4 H. 
& N. 240, Watson, B. ; Smith L. & T. 
.219 (2nd od.). 

( 0 ) Gilb. Distr. 60; Co. Lit. 142 a; 
Aldenhurgh v. People, 6 G. & F. 212. 

(/) Tuttm V. Darke and Nixm v. Free^ 
man, supra. 


(y) 5 H. & N. 647, 649, per Pollock, 
C. B. ; Collier v. Nokes, 2 G. & K. 1013. 
(A) Lamb v. Wall, 1 F. & F. 603. 

(i) Edmondson v. Nuttall, 17 0. B., N. S. 
280 ; Attack v. Dramicell, 3 B. & S. 620 ; 
32 L. J., Q. B. 146. 

(A) Duppa V. Mayo, 1 Saund. 287 ; 2 
Salk. 678 ; Go. Lit. 47 b, note (b) ; BuUen, 
119 ; Dibble y. Bowater, 2 E. & B. 664. 

(/) Jenner v. CUgg, 1 Moo. & R, 213; 
Lee V. Smith, 9 Exoh. 662. 
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lord might distrain before the half-year had expired (m). On the Ch. XI. Sec. 8* 

other hand, the right to distrain may he postponed by agreement, 

ex. gr. until the landlord has produced his receipt for the rent duo mndt), 

from him to the superior landlord (w). So a power of distress may be 

granted after demand of the rent from the tenant personally, or in 

some other specified manner; but where the rent is to bo paid, “being 

lawfully demanded,” the distress itself is a sulRcient demand {o). 

At common law a distress could not have been made after the Distress may 
expiration of the lease (/?). But by 8 Ann. c. 14, ss. G, 7, “any person 
or persons having any rent in arrear or due upon any lease for life or Ijeaso deter- 
lives, or for years, or at will, ended or determined ( j), may distrain for ^ Ann. c. 14, 
such arrears after the determination of the said respective leases, in 
the same manner as they might have done if such lease or leases had 
not been ended or determined : ” “ provided that such distress be 
made within the space of sijr caloiular months after tlie deteimiiiation 
of such lease, and during tlie continuance of such landlord’s title or 
interest and during the possession of the tenant from whom such 
arrears became due.” 

Before this act, if rent had been reserved payable, say at Lady-day 
and Michaelmas; the lord would have lost his remedy l)y distress for 
his last half-year’s rent ; for he could not have distrained for it until 
it was in arrear, and before then the term would have ended (r). 

Whore the tenant is allowed to hold over of the demised pro- Distress on 
porty, the landlord may distrain on that pjirt (.s). And where the term 
is prolonged as to part by the custom of the country the landlord may mined; 
distrain although the six months have expired (/). Nor does the 
six months’ limit apply to a case whore the landlord Avns a tenant for 
life, and the term is prolonged till the end of tlie current year, under 
the statute 14 & 15 Viet. c. 25, s. 1, in lieu of emblements (??). 

Where the original tenant dies and his I’opresentativc enters, the aud in Case of 
landlord may distrain upon the latter within six months after the 
end of the term (./•). But wliero a tenant at Avill dies and his widow 
remains in possession, no distress can be made, because not only the 
tenancy but also the possession of the tenant from whom the arream 
became due has ceased (y). Whore the tenant of a farm remained a 

(;w) Ihicklnj v. Taylor ^ 2 T. R. GOO; thia docs not include delcmiinntion by 
M'‘Leish v. Tate^ Cowp. 781 ; Tracry v. forJvHure, 

Talbot^ 6 Mod. 214; Jiwwr v. ('Ugg, 1 M Co- Lit. 47 b; Bullcn, 120; Smith 

Moo. & R. 213; Ite v. Smithy 9 Kxeh. L. 6c T. 222 (2nd ed.). 

6G2. (#) ynitall v. Slaimiou^ 4 B. & C. 61. 

(n) Giles v. Spencer, 3 C. B., N. S. 244 ; (/) Bt avan v. Delohay, I H. Blac. 6 ; 

26 L. J., C. P. 237. Knight v. Bennett, 3 Biiiff. 3G4 ; Griffiths 

(o) Browne v. Dumury, Hob. 208 ; KM v. Vnlcstou, 13 M. & W. 368. 

V. Ammet'y, Hutton, 23. («) JIaines v. JTelch, L. R., 4 C. P. 91 ; 

(jp) Co. Lit. 47 b; BefmanTs ease, 3 Co. 38 L. J., C. P. 118. 

R. 64 ; Williams v. Stiven, 9 Q. B. 14 ; (.«•) Braithumte v. Cooksey, 1 II. Blac. 

Bullen, 120. 465; Smith L. & T. 220 (2iid cd.). 

(?) Semblo, per Willcs, J., in Grimwood (y) Turner v. Barnes, 2 B. & S. 435 ; 

V. Moss, 42 L. J., 0. P. at p. 240, that 31 L. J., Q. B. 170. 
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Cn.Xl.SEo.8. few days after the expiration of his term, and, after entry hy a new 

away, leaving a cow and some pigs, hut giving no 


made). 


3 & 4 Will. 4, 
c. 27, B. 42. 
Only 6 Years’ 
Arrears may 
bo recovered. 


Eoal Property 
Limitation 
Act, 1874. 

Ri^bt to dis- 
train must 
have accrued 
within 12 
Years. 


further intimatiou of a purpose to return or to continue holding any 
part of the farm, it was held, that the landlord could not justify 
distraining the goods so loft for arrears of rent, under this statute, 
inasmuch as the possession of the tenant had ceased (y). 

By 3 & 4 Will. 4, c. 27, s. 42, “ no arrears of rent or interest in 
respect of money charged on rent, or damages in respect of arrears, 
shall bo reoovored by distress, action or suit, but within nix years next 
after the same shall have become due, or next after an acknowledg- 
ment of the same in writing shall have been given to the person 
entitled thereto or his agent, signed by the person by whom the same 
was payable or his agent.” This section applies to rents reserved 
on ordinary leases But it is well observed by Mr. Smith (n) that 
the power to distrain for this limited amount is not lost hy rcmon of 
the mere non-payment of rent for any time short of the period after the 
lapse of which the right to recover the land is gone ; and we shall seo 
presently that, although only six years of rent can be recovered by 
distress, twenty years* arream may bo recovered in an action of 
covenant (6). 

By the Ileal Property Limitation Act, 1874 (37 & 38 Viet. o. 57), 
s. 1, ‘‘no person shall make an entry or distress, or bring an action 
or suit to recover any loud or rent, but within twelve years next after 
the time at which the right to make such entry or distress, or to bring 
such action or suit, shall have first accrued to some person through 
whom he claims ; or if such right shall not have accrued to any person 
through whom ho claims, then within twelve years next after the time at 
which the right to make such entry or distress, or to bring such action 
or suit, shall have first accrued to the person making or bringing the 
same.** The subsequent sections show when the right is to be deemed 
to have first accrued. It has been established, however, by authority, 
that the repealed second section of 3 & 4 Will. 4, e. 27, with which the 
above section is substantially identical, excepting that the period of 
twelve is substituted for the period of twenty years, does not apply to 
rent reserved on a demise (which is a mere incident to the reversion), 
but to rents wherein a distinct estate may be had independently of 
any title to the land out of which the rent issues (c), ex. gr. an ancient 
quit rent (rf), a fee farm rent reserved in letters patent {e). The right 


(y) Tatjlerson v. PeterSf 7 A. & E. 110. 
(r) Kumfrey v. Gery^ 7 C. B, 667 ; Man- 
ning V. FhelpSf 10 Exch. 69. 

. (fl) Smith L. & T. (2nd ed. p. 190), 
citing JJog V. Oxvnham^ 7 M. & W. 131. 

(6) Post, Chap. XIII., Sect. 1, “ Action 
on Covenant for Rent Paget v. Foley ^ 2 
Bing. N. C. 679. 


(o) Grant v. Ellie^ 9 M. & W. 113; 
Archhold v. ScuIUl 9 H. L. 360. A 
oritioism of tho deoiaionB in the Jurist 
Newspaper, 9 Jar., N. S., Pt. II., p. 316. 

(d) Owen y. J)e Beavoir^ 16 M. & W. 
547 ; 6 Exch. 166. 

(e) Uumfrey v. Oery^ 7 0. B. 667. 
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to distrain, therefore— for six years’ arrears — subsists as long as the Ch.xi.Seo.8. 
relation of landlord and tenant subsists, and for the whole length, 
however long, of a term created by deed, notwithstanding the non- «w*)! 
payment of the rent for any number of years (/). 

(b) W/fere Distress mmt he made. 

By the Statute of Marlebridge (52 Hen. 3, c. 15), it shall be lawful 52 Hen. 3, 
for no man from henceforth for any manner of cause to take distresses 
out of his fee j nor in the king’s highway, nor in the common street, 
but only to the king and his officers having special authority to do 
the same.” 

As a general rule, the distress must be made on the land from Difltrefw must 
whence the rout issues, and not elsewhere (y), except in the case out^of which 
of the king (or queen regnant), who may distrain on any of his RentisauM. 
tenants’ lands wlierever situate (//), and except in the case of fraudu- 
lent removals (/), and distresses for gale rents of quarries in the 
Porest of Dean (A’). A further important exception, that the parties DanUlw 
may by agreement arrange for a right of distress upon land other 
than that out of which the rent issues, was estnblishod by the Ex- 
chequer Chamber in Dauicl v. Stepney (/). 

Where two pieces of land are let by two separate demises, althougli Two Hcparato 
both are contained in one deed, a joint distress cannot be made for 
them ; as that would be to make the rent of one issue out of the 
other {m). Where a single rent issues out of land in the occupation 
of several tenants, a distress may be made for the whole amount 
upon the land of any one of them (//). 

The distress may be made upon any part of the land, as the entire Distress on 
rent issues out of the whole and every part (c). Where the tenant 
of a farm holds over part of it after the expiration of the term, 
pursuant to some clause in the lease or the custom of the country, a 
distress may be made on that part for all the arrears within six 
months after the expiration of the tenancy (p). Where by indenture 
A. demised to B. a wharf, next the river Thames, described by 
abutments, together with all ways, paths, passages, easements, profits, 
commodities and appurtenances whatsoever to the said wharf belong- 
ing ; and by the indenture the exclusive use of the land of the river 


(/) See Grant v. FAlis, 9 M. & W. 
113; Doe d. Dany v. Oxenhaniy 7 M. & 
W. 131. As to ojeotment, see post, 
Qiap. XX., Sect. 1 (b). 

m Co. lit. 161 a; Gilb. Distr. 40; 
BuUen, 124 ; Com. Dig. Dietrese (A. 3), 
(B. 1); Capel y. Bmzard^ 6 Bing. 150; 
3 T. & J. 334 ; Smith L. & T. 211 (2tid od.). 

(A) 2 Inst. 132; Com. Dig. Dietrena 
(A. 3) ; Smith L. & T. 211 (2na od.). 

(i) Post, 433. 

(k) 69 (ieo. 3, c. 86, s. 7. 


(/) L. R., 9 Ex. 186 ; and 383, anto. 

(w) Jtoffcrs V. Birkmire, 2 Stra. 1040; 
Hop. temp. Hardw. 245. 

{n) 1 Roll. Abr. 671; Biillen, 125; 
Woodcock V. Tittertonf 12 W. R. 685, 
Q. B. 

(o) Com. Dig. tit. Distress (A. 3) ; 
Bullen, 125 ; Woodcock y. Titterton^ supra. 

[p) Kutiall T. Staunton^ 4 B. & C. 51 ; 
Batvan v. Delahmjy 1 TI. Blac. 5 ; Leu'ts 
y. Hart'isy Id. 7, note j/i) ; Knight v. Ben- 
nett, 3 Bing. 361 ; Bulicn, 121, 125. 
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Oh.XI.Seo.8. 
Proeeeditiffs in 
Distreif {where 
made). 


Lands in dif- 
ferent Coun- 
ties. 


Distress on 
Highway. 


Distress on 
Commons. 

11 Geo. 2, 
0. 19. 


Thames opposite to and in front of the wharf between high and low 
water mark, as well when covered with water as dry, for the accom- 
modation of the tenants of the wharf, was demised as appurtenant to 
the wharf, but the land itself between high and low water mark was 
not demised : it was liold that the lessor could not distrain for rent 
in arrear barges the property of B. lying in the space between high 
and low water mark, and attached to the wharf by ropes {q). But 
where a tenant rented a stable, and was in the habit of keeping his 
cart on a part of the road adjoining the stable, which had been paved 
for that purpose by his landlord : held, that a distress for rent might 
be made of the cart whilst on the paved part of the road, which must 
be considered as part of the demised premises (/•). 

Where lands lying in different counties are held under one demise 
at one entire rent, a distress may be lawfully taken in either county 
for the whole rent in arrear, and chasing a distress over is a con- 
tinuance of the taking; but where the counties do not adjoin, a 
distress cannot be chased out of one county into the other (s'). 

By the Statute of Marlcbridge (52 Hen. 3, c. 13) no person can 
make a distress on the highway, it being privileged for the con- 
venience of passengers and the encouragement of commerce (/) ; but 
it would seem that where a farm adjoins a higliway, goods standing 
in the highway, within the middle of it, and on that part of it next 
the demised premises, may bo distrained {u). If the landlord or his 
agent come to distrain cattle wliich ho sees upon the land, and the 
tenant or any other person drives the cattle off the land, the landlord 
or his ngent may then follow and distrain them, even on the high- 
way ; but if he have no view of the cattle whilst on the land, 
although the tenant drive them off purposely to prevent a distress ; 
or if the cattle themselves, after the view, go out of the fee, or the 
tenant or any other person, after the view, remove them for any 
other purpose than that of preventing a distress ; in these coses the 
landlord or his agent cannot distrain them (.r). Cases of fraudulent 
removal to avoid a distress are considered hereafter (y). 

By 11 Geo. 2,o. 19, s. 8, landlords are enabled to take as a distress 
for rent any cattle or stock belonging to their tenants depasturing 
upon any common appendant or appurtenant or in any way belong- 
ing to the premises demised.' This enactment does not extend to a 
distress for a rent-charge (s). 


(a) Capel v. Bimard^ 6 Bing. 160 ; 3 Y. 
& J. 344 ; 8 B. & C. 141 ; BnUen, 124. 

(r) Qillmgham v. Gtvyee^ 16 L. T. 640, 
per Lush, J. 

(«) Waiter v. Rumball^ 1 Ld. Rajm. 55 ; 
12 Mod. 7G; 1 Salk. 247. 

(0 Co. Lit. ICO b; Gilb. Distr. 51; 
BuUcd, 125. 


(li) Hodgee v. Lawrence^ 18 Just. Foaoe, 
347, Ex. 

(.4-) Co. Lit. 161 a; 2 Inst. 132; Clemut 
V. Milner y 3 Enp. 95 ; Bullen, 125, 126 ; 
Smith L. & T. 212 (2ud cd.}. 

(y) Soot. 8 (d). 

(z) BuUcn, 120. 
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' (o) Of the Mode of making a Distress^ and of the Distress Warrant, 

A distress may be made either by the landlord himself, or, as is 
now the usual practice, by his authorized agent or bailiff [a). The 
Statute of Westminster 2nd (13 Edw. 1, stat. 1, c. 37), which enacts 
that no distress shall bo taken except by bailiffs “ sworn and known,’’ 
does not apply to distresses taken for rent in aiTear(A). It would 
seem that an infant cannot bo a bailiff (c). A person employed as a 
distraining broker, if engaged in the service of the landlord only, and 
paid a salary by him, is a servant within the moaning of 24 & 25 
Viet. c. 96, s. 67, and may bo found guilty of embezzlement ((I), 

Care should be taken to select a proper bailiff, for the landlord is 
personally responsible for all irregular acts committed by liis bailiff 
in the making of a distress ; ox. gr. for distraining goods to an ex- 
cessive amount; for soiling without five days’ notice; for selling 
without a proper appraisement ; for not selling for tlie best price ; for 
making extortionate charges; for not leaving the overidus in the 
hands of the sheriff, under-sheriff or constable; and the like(r). 
But the landlord is not liable for illegal acts committed by his bailiff, 
which are not autliorized by the warrant of distress or otherwise [f)y 
especially where he disclaims and repudiates such acts immediately 
they come to his knowledge (r/). A slight recognition by the landlord 
of what has been illegally done on his behalf may amount to an 
adoption and ratification of such illegal acts, and so render him 
personally liable for them (//). 

Where the bailiff distrains he should properly have a warrant or 
authority in writing from his employer, which is commonly called a 
“ warrant of distress ” or a distress warrant ” (?). The warrant did 
not require a stamp under the old Stamp Acts (A’), nor does it under 
the Stamp Act, 1870. One of several joint-tenants may sign a 
warrant of distress, and appoint a bailiff to distrain for rent duo to 
all, if the others do not forbid him ; and if, when applied to, they 
merely decline to act, that will not prevent him from proceeding (/). 
Tenants in common may distrain, each for his own share, but have 
no implied authoritj'' to distrain for i^acli other ; they may, hoAvover, 
joyi in a warrant to distrain for rent duo to all of thorn {m) : copar- 
ceners are more like joint-tenants ; either they should all sign (//), or 


Ch.XI.Seo.8. 

Proccedingi in 
Jhstmg, 

By 'whom. 

Who may bo 
Bailiff to dis- 
train. 


Landlord lia- 
ble for irregu^ 
Jar acts of his 
Bailiff ; 


but n«)t for 
nnanthorized 
illegal acts. 


Distress W'ar- 
ruut. 


(fl) Smith L. & T. 222 (2nd ed.) ; Sul- 
len, 129. 

(6) Begbi$ v. IlagM, 2 Bing. X. C. 124 ; 
Child Y, Chamberlain^ 6 0. & r. 213. 

(e) Cuekeon t. Winter^ 2 Man. & R. 313. 
}d) Meg, V. Flanagan^ 10 Cox C. 0. 661. 
(tf) IfaaeUr v. Lemogne, 6 C. B., N. S. 
630 ; 28 L J., C. P. 103 ; IFard v. tSheiVf 
9 Bing. 60(8; J)awe v. Cloudy 14 L. T. 166. 
(/) Freeman v. Roehery 13 .Q. B. 780. 


(y) Hurry v. liickmany 1 Moo. & R. 126. 
(A) Uasteler v. Lemoyne^ 5 ij. B., N. S. 
.330; 2»L. J.,C. P. 103. 

(*) Seo forma, Appendix D, No. 1. 

(A) Pyle V. Partridge, 15 M. & W. 20. 

{£) Robinson v. Hoffman, 4 Bing. 562 ; 
3 C. & P. 234 ; ante, 303. 

(m) Auto, 303; Sullen, 48. 

(;/) Stedman y. Page, 1 Salk. 300; Horne 
V. Lcivin, 1 Ld. Raym. 630. 



426 


Chap, XI.— Distress for Rent. 


Ch.xI.Seo. 8. any one may sign on behalf of herself and the others (o). So one oi 
several co-heirs in gavelkind may sign the distress warrant on behalf 
of himself and' his co-heirs without express authority from them (o). 
A mortgagor, who is permitted to remain in possession and to receive 
the rents and profits, has implied authority to distrain for the arrears 
as tho bailiff or agent of the mortgagee ; and he may so justify the 
distress notwithstanding he took it in his own name as for rent due 
to himself (p). A man may distrain without any express previous 
to distrain/ authority; and if ho afterwards obtain tho assent of the person in 
Avhose right tlie distress was made, such assent will be equivalent to 
a previous command, and will have relation to the time of the dis- 
tress taken (7). Where, in replevin against a broker, it is proved 
that tho landlord employs the solicitor to defend tho broker, that is 
suftlciont evidence of tho broker’s authority to distrain in the absence 
of any written warrant (r). So where a distress was made in the 
name of a person who was dead, a recognition of it by the executor 
was held good (n). Where a warrant of distress was addressed to 
Messrs. T., or their agent, and their clerk erased tho name of T. 
and substituted that of W., by whom tho distress was made, and 
tho landlord’s agent who had signed tho warrant knew of the dis- 
tress being so made, and communicated with W. respecting it: it 
was lield, that the employment of W. was sufficiently authorized by 
tho agent to make tlio latter liable on an indemnity given by him 
to T. (0. 

Indemnity io 0 ouerally Speaking, a warrant of distress creates an express or implied 

Broker. indemnity to the bailiff and his assistants against actions (in any form) 
wliich are maintaiiiablo on the ground tliat the landlord had no legal 
right to distrain. Rut the indemnity does not extend to illegal acts, 
nor to those irregular acts for which tho landlord is responsible to tho 
tenant (/«). On the contrary, the landlord has a remedy over against 
the bailiff for any loss or damage he may have sustained by reason of 
such negligence or misconduct (j?). Where a landlord gave authority 
to a broker to distrain the goods of his tenant, and an indemnity 
against all costs and charges that ho might be at “ on that account,” 
and upon making the distress, tho broker’s men, being told by the son 
of the tenant that a cask contained spent liquor of no value, took the 
cask to pieces and let the liquor run off, when in fact it was cochineal 
dye belonging to a third person, who for wasting it recovered damages 

( 0 ) Leigh y. Shepherd^ 2 Brod. & B. 466; Bright^ 6 Bing. 633. 

*BulleD, 44, 130 ; ante, 394. (r) Duncan v. MeikUham^ 3 C. & P. 172. 

(p) Trent v, 9 Exch. 14 ; Snell v. («) Whitehead v. Taylor, 10 A. & E. 210. 

Finch, 13 0. B., N. S. 651 ; 32 L. J., C. {t) Toplis v. GranCf 6 Bing. N, C. 636 ; 

P.'ll7. 7 Scott, C20. 

{(/) Gilb. Distr. 32 ; Bro. Abr. tit. (n) Ante, 426. 

Traverse, 3; Lamb v. Mills, 4 Mod. 378; (^) 2 Chit. PI. 503 (7th ed.). 

Trcvillian v. Fine, 11 Mod. 112; Jones y. 
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in trover against the broker : it was held, that he could not recover Ch.XI.3bo. 8. 
the amount of those damages from the landlord in an action on the 

indemnity; and that such an indemnity could apply only to such ^ — 

oases where the distress was illegal, because the landlord had no right 
to distrain (y). Where the landlord’s agent employed a broker to levy 
a distress on the premises of on auctioneer, and urged him to make 
the levy forthwith as there was a large quantity of funiiture in the 
auction room, and by the warrant ho directed him to distrain tlie 
several goods and chattels on the premises, whereupon the broker 
seized all the goods, but some of them tumctl out to bo privileged 
from distress : it was held, that an indemnification of the broker was 
implied to bo given by the agent (z). But it seems tliat in onlinary 
cases a broker, Avho takes goods Avhich are privileged from distress, 
cannot look for an indemnity from his employer ( 2 ). Where the 
warrant of distress contained the following clause : — “ And for your 
so doing this sliall bo your sufficient warrant and authority and 
indemnification against all costs and charges in respect of any law 
expenses, action or actions, that may arise, as avcU as any otlicr and 
all other charges or expenses which you or your agent may bo at or 
be brought against you or your agent on this account it was held, 
that the indemnity extended to the costs of defending an action of 
trover wrongfully brought by the tenant (who admitted the tenancy 
and the rent being due) against the landlord’s agent for goods taken 
under the distress, in which action the tenant was nonsuited ( 0 ). 

The outer door of the tenant’s house cannot lawfully bo broken Outer Door 
open in order to make a distress (A) ; but if the outer door be open, l^k^upon. 
the person distraining may justify breaking open an inner door or Sema^ic’scase. 
lock to find any goods which are distrainable (r), A landlord is not 
justified in breaking open the outer door of a stable, though not Avithin 
the curtilage {d), nor in forcibly opening a padlock on a barn door (c), 
nor in breaking open gates or breaking doAvn enclosures (/). But 
in order to distrain he may climb over a fence and so gain access to 
the house by an open door {{/) ; he may also open the outer door by 
the usual means adopted by persons having access to the building, as 
by turning the key, lifting the latch, or drawing back the bolt (//) : 


(y) Drapery. Thompson^ 4 C. &P 84. 

\z) TopliB V. Orane^ 5 Bing. N. 0. 636. 
{a) Ibhett v. Be h SalU, 6 H. & N. 233 ; 
30 L. J., Ex. 44. 

(A) SetnameU ease^ 5 Co. R. 91 ; 1 Smith 
L. C. 114 ; Smith L. & T. 223 (2nd 
ed.). 

le) Browning y. Bann^ Bull. N. P. 81 ; 
Co. Lit. 161 (a) ; Smith L. & T. 223 (2nd 
ed.). 

(d) Brown v. OUnn^ 16 Q. B. 254. 


(c) 9 Vin. Abr. 128, Distress (E. 2), pi. 6. 

if) Co. Lit. 161 a ; cited 16 Q. B. 255, 
257, and in 7 Exch. 73. 

ig) FMridgt v. (Staenj^ 15 C. B., N. S. 
458; 12 W. R. 51; boo contra Seoii v. 
Bwhkgj'U L. T. 573, BylcH, J., after 
consulting tho otlicr j udges of the Common 
Ploas, but Eldridge v. l^taccy was not cited 
in that case. 

(A) Ryan v. Shilcocky 7 Exch. 72; 21 
L. J., Ex. 55. 
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Cn.xI.Suc.s. but he may not put his hand through a hole in the door, or through 
a broken pane of glass, and remove a bar, window-latch, or other 

fastening, those not being tho usual or accustomed modes of obtaining 

admission to tho premises (i). It has been decided, however, that 
an entry to make a distress through an open window is lawful (A). 
But if the distrainor break open a window, or even unfasten a 
hasp, it is illegal, and the distress void ah imiio (/). Indeed it 
seems that ho may not open an unfastened window, and so obtain 
noooss to the house, and then unfasten and open tho street door, to 
<listniin(/y/). If the outer door or a window, &e. be lmln^vfully broken 
open, the distress is wholly illegal and void (;/). 
dist^n^ (ienorally sj)eaking, a seeond distress for tlie same rent cannot 
lawfully be ]uade where the first has been abandoned (o). But 
*^'lbaudonmont ’’ dj)os not always take jdaeo by a mere leaving of the 
premises, otherwise the distrainer would lose bis remedy by a forcible 
ejectment. Thus whore tho defendant, liaving with him a constable, 
liad entered the plaintiff’s house to make a distress for rent; and 
after he had statiMl his business and began to take an inventory, tho 
plaintiff’s wife loro liis paper, beat liim and tho constable out, and 
then blocked up the door; upon which, about an hour afterwards, tho 
defendant, with several othoi's, retimiod and deiiiandod admittance, 
which, being refused, he broke open the doors; it was hold by 
Wilmof, J., that tho distress having been lawfully begun and not de- 
serted, but the defendant having been coiupolled to quit by violence, 
there was a reeontin nance of the first taking, and so the second 
entrance was lawful, though the defendant could not, when ho first 
came, have bo broken open the door (p). When a person has once 
l)oaceal)ly entered to distrain, and has been forcibly put out, ho may 
legally break open a door or window to re-enter and complete tho 
distress: ]jut if ho has merely got his foot or am between the door 
and lintel, or by putting a pair of shears, or a stick, between the door 
and lintel, and so preventing the door being closed, that is not a 
sullieient entry to entitle him afterwards to break open a door or 
window to distrain («/). Where a man put in possession imder a 
distress left llio house for a purpose not necessary, but reasonably 
(ionveiiient, for a short rime, and being forcibly kept out, broke the 
outer door : it was held, that there w^as not an abandonment of tho 

(t) Fitz. Al)r. tit. JHstyess, pi. 21 ; cited 8 B. & S. 631. 

7 Excli. 76 ; Uaumk v. Austin^ 14 C. B., («) Attach v. BramivelL 3 B. & S. 620 ; 

N. S. 634 ; 32 L. J., C. V. 252. 32 L. J., Q. B. 146; Xad r. L.R., 

(/•) Xiron V. Freeman J 5 H. & N. 617, 2 Q. B. 690 ; 8 B. & S. 631. 

662; 29 L. J., Ex. 271. (o) As to “ second distress,” see post, 

(/) Attack V. Bramuelt, 3 B. & S. 620 ; Sect. 9. 

•32 L. J., Q. B. 146; Hancock v. Austhif (p) Esp. NT. P. 332. 
supra. (<?) Boyd v. Fi'ofazc, 16 L. T. 431, per 

(;») Nash v. Lucan, L. B., 2 Q. B. 690; Mcllor, J. 
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distress, and that he was justified in breaking tlie outer door for the Cii.XI.Sec.s. 
purpose of re-entering (r). But where a broker’s man, having taken 

possession of property under a distress, and remained two days, left — 

the ho^e in a state of excitement bordering on insanity ; and the 
landlord, thinking that his leaving had been procured by the drugging 
of his liquor by the parties in the house (which was not proved), six 
days afterwards broke into the house and took away the goods with- 
out any previous demand of admission ; it was held, that ho had no 
right to enter again after so long a delay, and that the owner of the 
goods might maintain trover for them («). 

It is always a question for the jury whether there Las or not been Abandonment 
an abandonment (^). There is no abandonment of a distress where for the Jury! 
the distrainer, having seized the goods of a stranger on tlie premises 
without having given Iiim notice of llie distress, permifs liim to take 
them away for a temporary purpose, the distrainer intending that 
they shall bo returned, wliich is done {h). Where a bailiff or broker, 
after having been ejected from a distress, re-enters to distrain, he 
should confine liimself to tlie same goods (.r). After a lawful entry 
to distrain tlie broker may, if necessary, break open the outer door to 
get out and remove the distress (//). In making a distress for rent, 
circumstances may occur which may require tlie presence of a police 
officer. But to justify the landlord in calling him in, it must be 
shown that his presence was rendered necessary either from threats of 
resistance or the apprehension of violence (c). 

The most proper manner of making a distress is for the person Practical Di- 
distraining, whether the landlord himself or his bailiff (accompanied 
by a man to be left in possession), to go into tlie house, or upon any 
part of the premises out of which the rent issues, and there select and 
seize articles, not privileged from dhlresa («), of sufiicioiit value to 
raise, on a broker’s sale, ihe amount for which tlie distress is made, 
and the expenses of the distress ; or, if necessary, to seize the whole, 
by taking hold of some piece of furniture or other article and saying, 

“ I distrain this in the name of all tlio goods on the premises ” (i), or 
to that effect. There could be no liarm in adding, “except those 
privileged from distress.” There need not bo an acimd neiziire of the 
property distrained on (c), expression of intention to distrain being 
sufficient (rf). Thus, where a landlord to whom rent was in arreai’, 
on hearing his tenant and a stranger disputing about removing a 

(r) Bannister v. Hyde^ 2 E. & E. 627 ; (j^) v. Furr^ .'i F. & F. 605. 

29 L. J., Q. B. 141 ; Bldridge v. fiUmy^ (y) Baffh v. (JnJfilK 7 A. & E. 827, 

16 0. B., N. S. 458. {:) SAtdmoie v. Ihot/i, C C. & P. 777. 

(«) Russell V. Rider^ 6 0. & P. 416. (a) Ante, Sect. 6, p. 404. 

(<) Rldridge y. Stacey^ 16 C. B., N. S. (b) Lodd v. Maryan^ 6 Mod. Draper 

458. Hero the expul^on was forcible, v. Thmipmn^ 4 C. &P. 81 ; Bullcn, 131. 
but the ^strainer did not return for three (^) Smith L. & T. 221 (2iid ed.). 
weeks. w) Cramer v. Mott^ L. R., 5 Q, B. 367 ; 

(m) Kerhy v. Harding^ 6 Exch. 234. 39 L. J., Q. B. 172. 
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Chap. XI.—Distress for Rent. 

lathe, entered the house, and laying his hands on the machine, 
said, ‘‘I \vill not suffer this, or any of the things, to go off the 
promises till my rent is paid,” the distress was held to he suffi- 
ciently made (c). Where a landlord’s agent went upon the tenant’s 
premises, walked round them without touching anything, and gave 
the usual notice of distress as to certain of the goods (of much 
more than sufficient value), and tlien went away without leaving 
any one in possession, it was held that this was a sufficient 
seizure to enable tlie tenant to sue the landlord for an excessive dis- 
tress [f). Where a broker went to the tenant’s house and pressed for 
payment of rent alleged to be due, and of a sum for the expense of 
the levy, but touched nothing and made no inventory, and the tenant 
then j)aid the rent and expenses under protest, on wliich the broker 
withdrew; it was held, in an action against tho landlord for an exces- 
sive distress, that ho could not say there had been no actual distress (jr). 
But a declaration by a landlord as against the grantee of a bill of 
sale that tho landlord means not to allow goods to be removed until 
his rent bo paid, and that he is prepared to use force to prevent their 
removal, has been held not to be a conversion by the landlord (4). 
In making the seizure care must be taken not to distrain on anything 
absolutely privileged from distress, ex. gr. tenant’s fixtures (/) \ nor 
anything privileged Huh modo^ i. e. i>rovided there be other sufficient 
distress on the premises, ex. gr. the tools of a man’s trade {i). Nor 
must tho goods distrained be earmsivc in quantity or value, i. e. much 
beyond what is necessary to satisfy tho actual arrears of rent, and the 
costs of tho distress (4). The value of tho goods should be ostimated 
at what they will probably produce at a broker’s sale, and not accord- ' 
iiig to their value to the tenant (/). The broker’s appraisement is 
not evidence against tlie tenant as to tho value {m). The broker who 
made it should bo called. If there be no other distress on the pre- 
mises, the taking of one entire thing, though of considerably greater 
value thou the rent, is not excessive (;?). An action lies for an exces- 
sive distress of growing crops, the probable produce of which is capable 
of being estimated at the time of seizure (a) : provided the tenant 


(e') Wood V. Xumif 6 Bing. 10. 

If) Sivamt V. Dari of Falmouth, 8 B. & 
C. 466. 

{ff) Hutchins v. tScott, 2 M. & W. 809. 
(h) England v. Couley, L. R., 8 Ex. 
126 ; 42 L. J., Ex. 80 ; 28 L. T. 67, diss. 
Martin, B. 

•(t) For a list of things privileged 
absolutely and sub modo respectively, see 
ante, 404. 

(^•)' 62 Hen. 3, c. 4 (Statutes of Marlc- 
bridge) ; 2 Inst. 107, cited 6 C. B. 430 ; 
Wells V. Moody, 7 C. & P. 69 ; Field v. 
Mitchell, 6 Esp. 71 ; Willoughby v. Back* 


house, 2 B. & C. 821 ; Biggins v. Goode, 
2 C. & J. 364 ; Knight v. Egerton, 7 Ezeb. 
407 ; Whitworth v. Maden, 2 C. & E. 617; 
Smith V. Ashforth, 29 L. J., Ex. 269. 

(/) Wells V. Moody, 7 C. & P. 69. 

(«i) Smith V. Ashford, 29 L. J., Ex. 
259. 

(m) Avenell v. Crokcr, Moo. & M. 172 ; 
Field V. Mitchell, 6 Esp. 71 ; Sells v. 
Eoare, 1 Bing. 401 ; 1 C. & P. 28; 
explained 11 Exch. 876; Bodmy. Eyton, 
6 G. B. 427 ; Tanered y. Leyland (in error), 
16 Q. B. 667, Maule, J. 

(o) Figgott v. Births, 1 M. & W. 441. 
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thereby sustains aotuol loss and damage, but not otherwise {p). Cu.XT.8kc.8. 

The distress should not extend to the whole crop, where part would 

suffice. 

The distress should not be mode for more rent than is really owing: Amount of 
hut if there be any doubt or dispute on that point, and no tender has Sstrabcd for. 
been made by the tenant, the landlord may, with comparative safety, 
distrain for all that he claims, although in the result it appears to be 
more than is ‘really in arrear and unpaid. No action can be maiu- 
toined against him merely for distraining for too much rcuf, unless it 
appear by the evidence that the goods seized and sold were exccissive 
with reference to the amount of the actual arrears (7) ; not even whero 
it is alleged that the distress was made maliciously (;•). Tlio reason 
is, that the landlord is legally entitled to dktvain for something, 
although perhaps not for all tliat he claims ; and there is no duty on 
his part to inform the tenant for what ho distrains : on the contrary, 
it is the duty of the tenant, who is presumed to know what rent ho 
owes, to tender at his peril a sufficient sum to satisfy the amount, 
with or without expenses as the case may require, and until he has 
done that he has no cause of complaint (»). Upon the same principle, 
when the amount of a simple contract debt is disputed, the debtor 
must, at his peril, make a sufficient tender ; otherwise the creditor, 
although ho claims too much, may recover what is really duo to him, 
with costs. 

The broker should show the cause of his making the distress, if 
required to do so, but if not required, he may distrain generally (<). 

The landlord or his agent or bailiff is not bound by any notice of 
distress given, but may show that more rent was due than is therein 
stated («). The tenant must prove that his goods to an excessive 
amount or value were distrained, but it is not necessary to sliow that 
they wore sold or actually taken away ; the seizure as a distress is a 
sufficient cause of action {x). And it will be no defenc^e tliat after the 
excessive distress was made the tenant authorized the defendant to 
sell, and gave him other powers with regard to the goods seized (//). 

As soon as possible after the goods have been distrained they impouudiug. 


(p) Proudloi'e v. Tmmlou\ 1 Cr. & Mee, 
326 ; Owen v. Leigh^ 3 B. & A. 470 ; 
Itodgera v. Parker^ 18 C. B. 112 ; but see 
Chandler v. Poultony 3 H. & C. 603 ; 34 
L. J., Ex. 89, where nommal damagee 
were held recoverable. 

[q) Crowder v. Selfy 2 Moo. & R. 190 ; 
Tanered v. Leyland (in error), 16 Q. B. 
669; Olynn v Thomaty 11 Exch. 870 ; 26 
L. J., Ex. 126 ; French v. Phillips, 1 H. 
& N. 664 ; 26 L. J., Ex. 82 ; Loi'ing v. 
JFarburton, E., B. & E. 607 ; 28 L. J., 
Q. B. 31 ; overruling Taylor v. Henniker, 
12 A. & E. 488. 


(r) Slevetmn v. Kctcnham (in eiTor), 
13 C. B. 285, 297 ; 22 L. J., C. P. 110. 

(«) Ohjnn V. Thomas, 11 Exch. 873, 
Erie, J. ; Tanered v. Leyland, 16 Q. B. 
669. 

[t) Puller's case, 1 Leon. 50. 

(w) Gwimet v. Phillips, 3 T. R. 646; 
Croiclher v. Pamslwttom, 7 T. R. 668 ; 
Oambrell v. Lari of Falmouth, 4 A. & E. 
73 ; Trent v. Ilunt, 9 Exch. 14. 

(;r) SielU V. Hoare, 1 Bing. 401 ; 8 Moo. 
463 ; Baylis v. Usher, 4 M. A P. 790. 

(y) Willoughby v. Backhouse, 2 B. & C. 
821 ; Sells y, Hoare, supra. 
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should be impounded (s) ; especially where there is any dispute be- . 
tween the parties os to the amount of arrears really due. Until such 
impounding the tenant may tender what he admits to be due, with 
expenses, and if such tender be sufficient it will be illegal to proceed 
further with the distress (at). But when the goods ore impounded 
they are in the custody of tlie law, and a tender is too late to make 
the subsequent proceedings illegal (i). Nevertheless, if a tender be 
made after the impounding, but within the five days allowed the tenant 
to replevy, and the landlord afterwards proceeds to sell the distress, 
fho fenant may maintain a special action on tlio case, founded on the 
equity of tlie statute 2 W. & M. sess. 1, c. 5, s. 2 (r). To avoid this 
the landlord should abstain from selling (after such a tender), and 
leave the tenant to obtain his goods by a replevin (which is the only 
remedy), in which the tenant \vill have to pay all that is really due, 
with the costs of and incident to the distress, rc])levy and action. If 
no tender be made, the landlord should not sell for more than the 
actual arrears of rent, with expenses, notwithstanding lie may have 
claimed more in his notice of distress, lie now has the opportunity 
of correcting any mistake previously made on that point, although 
perhaps he may be liable to some damages for having taken an exces- 
sive quantity of goods as a distress. 

After a seizure has been made, as above pointed out, it is proper for 
the landlord or his bailiff to make an inventory (il) of as many goods 
as are judged sufficient to cover the rent distrained for, and also the 
charges of the distress. Although an inventory need not bo as exact 
and minute as a specification, yet it ought to mention the goods taken, 
in such a manner that the tenant, and others, may know what is in- 
tended to be distrained. The following inventory, “ one clock and 
weights, &o., and any other goods and effects that may bo found in 
and about the said premises, to pay the said rent and expenses of this 
distress,” was considered by the court objectionable, and was held 
sufficient only on the ground that the distress was in fact meant to 
include all the goods on the premises (c). A notice of distress stating 
that the landlord had distrained the several goods, chattels and effects 
specified in the schedule : which schedule, after enumerating certain 
goods, concluded thus : — “ and all other goods, chattels and effects on 
the said premises, that may be required in order to satisfy the above rent, * 
together with all necessary expenses:” was held to be too vague 

(:) Post, 439. 1 M. & G. 605 ; Ladd v. Thoman^ 12 A. & 

(ff) Vertm v. Bea&hy^ 1 Moo. & B. 21 ; E. 117 \ Lilia v. 'Vayhr^ 8 M. & W. 416; 
UtanacoMih v. liHdgea^ 1 B. & G. 146 ; Tennant v. Fields 8 £. & B. 336 ; Bullcti & 
Holland v. Jlird^ 10 Bing. 16; Ladd v. L. PI. 318 (3rded.). 

Thomas^ 12 A. & E. 117; Evans v. EUioH, (c) Johnson v. Upham^ 2 E. & E. 250; 

6 A. & E. 142. 28 L. J., Q. B. 262 ; overruling Ellis v. 

(A) Six Carpenters' casc^ 8 Co. R. 116 a ; Taylor^ 8 M. & W. 416. 

1 Smith L. C. 183 (7th cd.) ; Firth v. (d) See Form, Appendix E., No. 3. 

Pnn iSj 6 T. R. 432 ; Thomas v. Harries^ (<-) Wakeman v. Lindsey^ 14 Q. B. 625. 
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and uncertain to justify the sale of goods of a stranger which he had Cn.XT. Sec.s. 
deposited on the premises (/). 

After the inventory is taken it is necessary to give a notice in -- — 

wntimj (//) to the tenant of the fact of the distress having been made 
and the time when the rent and charges must be paid or the goods 
replevied. This is usually done by writing such notice at the bottom of 
the inventory (A). A true copy of the inventory and notice must tlien 
be served personally upon the tenant or the owner of the goods, or 
left at the house, or if there be no house on the promises, upon the 
most notorious place. There should in all cases be a Avitness present 
to prove the regularity of the proceedings. When the distress has 
been thus made, it is the safest way to remove the goods immediately, 
and in the notice to acquaint the tenant where flioy are removed to. 

The place to whitjh they are so removed must bo mentioned in the 
notice (i). In many cases, however, the tenant for his own conve- 
nience requests the landlord to permit them to remain on the pre- 
mises, and consents to allow him to retain possession beyond the five 
days; and in such cases a written consent should bo procured (A), and 
some person left in possession of the goods upon the premises. No 
stamp is necessary to such written consent, or to a licence to re-enter 
and resume possession in consideration of the distress being withdrawn 
for a time (/). 


(d) DiHtreHB on Goods fvandulenthj removed. 

To prevent the clandestine removal of goods off the demised pre- Fraudulout 
miaes by tenants, to avoid distress for rent, the 8 Ann. c. 14, s. 2, 
authorized landlords to follow and distrain them within Jive days after 
such removal. And by 11 Geo. 2, c. 19, s. 1, this term was extended ii fJeso. 2, 
to thirty days, with a power to break open places of concealment, but 
a saving for bond fide sales. By sect. 1, it is enacted that “ in ojuse any tlulcntly re- 
tenant or tenants, lessee or lessees for life or lives, term of years, at 
will, sufferance or otherwise, of any messuages, lands, tenements or within Thirty 
hereditaments, upon the demise or holding whereof any rent is or j^erfounX' 
shall be reserved, due or made payable, shall fraudulently or clan- 
destinely convey away, or carry off or from such premises, his, her or 
their goods or chattels, to prevent the landlord or lessor, landlords or 
lessor^ from distraining the same for arrears of rent so reserved, due 
or made payable, it shall and may be lawful to or for every landlord, 

&c., or any person or persons by him, her or them for tliat purpose 

(/) Kerhy v. Harding, G Exoh. 234; (*) 11 Goo. 2, c. 10, s. 9. 

20 L. J., Ex. 162. (k) Seo Form, Appendix C., Sect. 3. 

{y) WiUm v. Nightingale, 8 Q. B. 1034, (0 HM v. Raum, 5 M. & G. 780 ; 

post, 443 : see thO Form, Appendix D., Fishwiek v. Milnes, 4 Exeh. 826 ; Vox v. 

No. 4. Bailey, 6 M. & G. 193. 

(A) Seo Forms, Appendix D., Nus. 4, 5. 

L.T. 


F F 
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Ch.II. Sec.8. lawfully empowered, tnthin the space of 30 days nejrf; ensuing sucli 
away or carrying off such goods or chattels as aforesaid, 
ffttiuiukntij/ to take and seize such goods and chattels wherever the same shall he 


Sect. 2. 


Power to 
break open 
Places of 
Gonoealment. 


Assistfftioe of 
Constable. 


found, OS a distress for the said arrears of rent ; and the same to sell 
or otherwise dispose of, in such manner as if the said goods and 
chattels hud actually been distrained by such landlord, &c. in and 
upon such premises for such arrears of rent.’’ Sect. 2 provides, “ that 
bonTfide^Sale Ifl-i^dlord or lessor, or other person entitled to such arrears of rent, 
before Seiz- shall take or seize any such goods or chattels as a distress for the 
same, which shall be sold bona fide and for a valuable consideration, 
before such seizure made, to any person or persons not privy to such 
fraud as aforesaid ” (m). Sect. 7 enacts, that whore any goods or 
chattels fraudulently or clandestinely conveyed or carried away by 
any tenant or tenants, lessee or lessees, his, her or their servant or 
servants, agent or agents, or other pci*son or persons aiding or assist- 
ing therein, shall l)e put, placed or ke])t in any house, bam, stable, 
out-house, yard, close or place, locked up, fasten(?d or othenvise 
secured, so as to prevent such goods or chattels from being taken and 
seized as a distress for arrears of rent; it shall and may b^ lawful for 
the landlord or landlords, lessor or lessors, his, her or their steward, 
bailiff, receiver, or other pei'son or persons empowered, to take and 
RiMzo as a distress for rent such goods and chattels (first calling to his, 
her or their assistance the constable, headboroiigh, boi’sholdor or 
other peace-officer of the liiindi'ed, borough, j^arlsh, district or place 
Avhere the same shall bo suspected to bo concealed, who are hereby 
required to aid and assist therein) ; and, in case of a dwelling-house 
(oath being also first made before some justice of the peace of a rea- 
sonable ground to suspect that such goods or chattels are therein) in 
the day time, to break open and enter into such house, bam, stable, 
out-house, yard, close and place, and to take and seize such goods 
and chattels for the said arrears of rent, as he, she or they might have 
done by virtue of this or any former act, if such goods and chattels 
had been put in any open field or place.^^ The subsequent proceed- 
ings under a distress after a fraudulent removal are precisely the same 
as in ordinary cases. 

To justify a distress under this statute the defendant was bound 
to plead specially, even before the Judicature Act (w). Where the 
removal has been after the landlord has conveyed away his reversion, 
he cannot seize under the statute (a) . The removal must have taken 
place after the rent became due {p)y and as rent becomes due on the 
morning of the day on which it is payable, but is not in arrear until 

(o) Anhmore y. Hardy y 7 G. & P. 601. 

(;7) JFat$(m v. Maini 3 Esp. 15; Sand 
V. VauyhaHy 1 Bing. N. 0. 767; BnUen, 
127. 


Wiiat Gases 
are within 
Statute 11 
Geo. 2, c. 19,' 
as to “Frau- 
dulent Be- 
moyal.** 


(m) Sections 3—6 are stated, post, 436. 
(ft) Fletcher v. MariUiery 9 A. & E. 467 ; 
Weei V. mhsy 4 0. B. 172 ; WilUame y. 
FobertCy 7 Exc^. 618. 
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the following day (j), if the tenant fraudulently removes his goods on Cn.XI.SKo.8. 
the very day the rent becomes due, the landlord may on the next day 
(but not before), or within thirty days after such removal, follow and fraudulently 
distrain upon them pursuant to the statute (y). The act applies to all 
cases where a landlord is, by the conduct of his tenant in removing 
goods from premises for which rent is due, turned over to the barren 
right of bringing an action for his rent. Thus where a tenant openly, 
and in the face of day, and witli notice to his landlord, removed his 
goods without leaving sufficient on the premises to satisfy the rent 
then due, and the landlord followed and distrained the goods, it was 
held, that although the removal might not be clandestine^ yet if it was 
frauduknt (which was a question for the jury), the landlord was justi- 
fied under the statute (r). It is to be observed that tlie words of the 
act are “ fraudulently or clandestinely.” Tlie mere) removal is not of 
itself fraudulent as against the landlord : to jiistify him in followhig 
them he must show that the goods wore removed with a view to elude 
a distress, and also that sufficient goods were not left upon the pro- 
mises (.v). It would seem that it is a question for tlie jury whether 
the removal be fraudulent within the statute, although it bo admitted 
at the trial that tho removal was to avoid a (Ustress [t). 

The statute apjdies to the goods of tho tenant only, and not to those Statute'ap- 
of a stranger or lodger; therefore a defence justifying the following of^TcnaiS^^* 
goods off the premises, and distraining them for rent in arrear, must 
show that they were tho tenant’s goods («f) ; but the trustees of a 
bankrupt lessee are considered as tho actual tenants (.r). It is not 
necessary that the party upon whose land tho goods ai^e seized after 
removal there should himself he party or privy to the fraud (y). 

Tho presence of a constable is required and must be stated in the Proncnce of 
defence wliere doors or gates ore broken open (s). The presence of a 
special constable appointed for the occasion is sufficient [a). 

In the Metropolitan Police District, by virtue of 2 & 3 Viet. c. 47, 
s. 67, any constable is empowered to stop and detain, until duo in- trict. 
quiry can be made, all carts and carriages which he sliall find em- 
ployed in removing tho furniture of any house or lodging between 
the hours of eight in the evening and six in the following morning, 
or whenever the constable shqJl have good grounds for believing that 


b) IHhhle T. Bomter^ 2 E. & B. 664. 

(rj Opperman y. Smitht 4 D. & R. 33 ; 
Bach Y. Meats, 5 M. & S. 200. 

(«) Parry y. Buncat^ 7 Bing. 243; 
Inkep Y. J£crchureh, 2 F. & F. 601. But 
see Oilham v. ArJcwrwju, 16 L. T. 88, 
where it was ruled by Patteson, J. {Parry 
T. IhmeeM being oitea), that the landlord 
need not poxe that a sufficient distress 
was not left on the premises. 


(t) John V. Jenkins, 1 G. & M. 227; 
Imop V. Morvhurch, 2 F. & F. 601. 

(«) Thornton v. Adams^ 6 M. A S. 38 ; 
Postman v. Harrell, G C. & P. 226 ; Pleteher 
Y. Marillier, 9 A. & E. 467 ; Foulger v. 
Taylor, 6 H. & N. 202. 

(a?) Welch v. Myers, 4 Camp'. 368. 

(y) Williams y. Roberts, 7 Exoh. 618. 

(«) Rich V. Woolley, 7 Bing. 661. 

(c) Cartxcright v. Smith, 1 Moo. & R. 
284. 
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Cu.SI.Sec.8. 
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11 Qeo. 2, 
c. 19, B8. 3—6. 

Forfeiture of 
double Value. 


DoubleValue, 
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than 50/., 
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Tcred before 
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11 Geo. 2, 
c. 19, 8. 4. 


sucli removal is made for tlio purpose of evading the payment of rent. 
It is also provided, by further sections of the same statute, that both 
the tenant fraudulently removing goods, and also all persons assist- 
ing him, shall forfeit to the landlord double the value of the goods 
distrained, to be recovered before justices if the goods bo worth less 
than 50/., or by an action of debt if they bo worth more. 

By 11 Geo. 2, c. 19, s. 3, “to deter tenants from such fraudulently 
conveying away their goods and chattels, and others from wilfully 
aiding or assisting therein or concealing the same^^^ it is enacted, “ that 
if any tenant or lessee shall fraudulently remove and convey away his 
or her goods or chattels as aforosid, or if any person or persons shall 
wilfully and knowingly aid or assist any such tenant or lessee in such 
fraudulent conveying away or caiTying off of any part of his or her 
goods or chattels, or in concealing the same, all and every person or 
persons so offending shall forfeit and pay to the landlord or landlords, 
lessor or lessoi's, from whose estates such goods and chattels were 
fraudulently carried oft as aforesaid, double the value of the goods by 
him, her or them respectively carried off or concealed as aforesaid, 
to be recovered by action of debt.’’ Sect. 4 provides, “that where 
the goods and chattels so fraudulently carried off or concealed shall 
not exceed the value of 50/., it shall and may bo lawful for the land- 
lord or landlords, from whoso estates such goods or chattels were re- 
moved, his, her or their bailiff, servant or agent, in his, her or their 
behalf, to exliibit a complaint in writing against such offender or 
offenders, before two or more justices of the peace of the same count}', 
riding or division of such county, residing near the place whence such 
goods and chattels were removed, or near tlic i)lace where the same 
were found, not being interested in the lands or tenements whence 
such goods w^ero removed ; who may summon the parties concerned, 
examine the fact and all proper witnesses upon oath, or if any such 
witness be one of the people called Quakers, upon affirmation required 
by law ; and in a summary way determine whether such person or 
persons be guilty of the offence with which he or they are charged ; 
and to inquire in like manner of the value of the goods and chattels 
by him, her or them respectively so fraudulently carried off or con- 
cealed as aforesaid : and tijwn full proof of the offence, hy order, under 
their hands and seals, the siiid justices may and shall adjudge the 
offender or offenders to pay double the value of the said goods and 
chattels to such landlord or landlords, his, her, or their bailiff, servant 
or agent, at such time as such justices shall appoint ; and, in case the 
offender or offenders, having notice of such order, shall refuse or 
neglect so to do, may and shall, by warrant under their hands and 
seals, levy the same by distress and sale of the goods and chattels of 
the offender or offenders ; and for want of such distress may commit 
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the offender or offenders to tlie house of correction, there to he kept Cn.XI.SEc,8. 
to hard labour, without hail or mainprize, for the space of six months, 
unless the money so ordered to he paid as aforesaid shall he sooner fraudulenthj 
satisfied/' . Sections 5 and 6 provide, “ that it shall bo lawful for any r^un med), 
person, who thinks himself aggrieved by such order of the said two 
justices, to appeal to the next general or quarter sessions for the same sions. 
county, who may and shall hear and determine such appeal, and give Sects. 6, 6. 
such costs to either party as they shall think reasonable, whoso 
determination therein shall be final;" and that “where the party 
appealing shall enter into a recognizance with one or two sufficient 
surety or sureties in double the sum so ordered to ho paid, willi 
condition to appeal* at such general or quarter sessions, the order of 
tlio said two justices shall not be executed against him in the mean- 
time." 

The third section of the abovt^ act is so far penal, that it is incum- Decisions on 
bent, in an action by the landlord against a third i)arty, for assisting 2 ,°c.V 9, 
the tenant in su(;h fraudulent removal, to bring the ease by strict proof 
within the words of the first section {b) ; and tlie landlord must not double ^luo 
only prove that the defendant assisted the tenant in such fraudulent 
removal, but also that ho was privy to the fraudulent intent of tlie 
tenant (c). ]3ut a creditor, with the assent of his debtor, may take 
jiussession of the goods of the latter, and remove them from the pre- 
mises for the purpose of satisfying a bona fide debt, wilhout incurring 
the penalty inflicted by the third section, although the creditor takes 
possession knowing the debtor to bo in distressed circumstances, and 
under an apprehension that the landlord will distrain {d). In an 
action on that section against the tenant for fraudulently removing 
his goods from off the premises to avoid a distress for rent, it is not 
necessary to show an actual pai*ticipation in the act, if the removal 
was with his privity (c) ; and in such a case it seems that it is imma- 
terial whether the removal took place by night or with jiny particidar 
ooncealtlient. In an action upon the statute against a defendant for 
aiding and assisting a tenant in removing and concealing his cattle, to 
hinder the landlord from distraining, the acts and ordci’s of the tenant 
are admissible evidence of his own fraud, and of knowledge on the 
part of the defendant, if by other evidence he is proved to have con- 
tributed to the facility of it. Circumstances of suspicion may be 
laid before the jury to prove such a frauduhnt co-opeiation as the 
legislature contemidated, and it is not necessary, to 6upi)oit such an 
action, that it should be proved that a distress was in progress, or 
about to be put in execution, or even contemplated ; it is enough if the 

(A) Ante, 433. (d) Bach v. Meais^ 5 M. k S. 200. 

(fl) Brooke v. KoakeHy 8 B. & G. 537 ; W lieter v. Brown y 1 C. & P. 121 ; 

Beg. V. JJ. of Radnor y 9 DowL 90. 3 D. & R. 501. 



438 


Chav. XI.— Distress for Rent. 


Ch.XI. Seo.s. rent be shown to be in arrear, and that the goods have been removed 
^-^hjrwards (/). A variance in stating the amount of rent in arrear 
fraudulently was held immaterial even before the Judicature Act {g). 
remwed). fourth section, which gives a summary remedy before two 

lyiagistrates, provided the value of the goods shall not exceed 60/., 
^diog^^o- does not take away the jurisdiction of the High Court in oases 
jSicefl.°™ where the goods are of less than that value {h). And the fact that 
the landlord in the first instance made his complaint before a magis- 
trate, will not preclude him from afterwards maintaining an action ; 
for the remedy given by that section is cumulative, and therefore the 
landlord may elect at liis option which course may be most convenient 
to himself (i). Justices may determine whether the goods have been 
fraudulently removed, even in cases where there are conflicting claims 
to the premises (k). Justices, either of the county from which tenants 
fraudulently remove goods, or of that in which they are concealed, 
may convict the offenders in their own counties (/). The goods need 
not be enumerated or specified in the order of the justices ; it is suffi- 
cient if they find the value (w?). The adjudication of the justices is 
an order and not a conviction, and cannot, therefore, like a conviction, 
be returned to the sessions in an amended form (;?), It must show 
on the face of it that the party removing the goods was tenant ; and 
that is not sufficiently shown by stating, that on complaint duly 
made, the party was charged with having fraudulently removed his 
goods from certain premises to prevent A. B. from distraining them 
for arrears of rent due to him for the said premises, and that, it 
appearing that he did so remove, &c., he is convicted thereof. It 
would seem, also, that the order should state that the complainant 
was the party’s landlord, or the bailiff, servant or agent of such 
landlord (a). An order of justices convicting a person aiding and 
abetting a fraudulent removal of goods to avoid a distress, must 
show that the defendant acted wilfully and knowingly (p). An 
order, which states that the witnesses were examined upon oath, is 
not bad because it omits to state that they were examined on oath as 
to the value of the goods removed ; nor is the warrant on such an 
order invalid for omitting to state that the witnesses were examined 
upon oath (?). 


(/) Stanley v. Wharton^ 0 Price, 301 ; 
10 Id. 138 ; JFoodgate v. KmtehbulL 2 T. 
R. 154. 

{gS Owinnett v. rhillipa^ 3 T. R. 643. 

• (A) Eorafall v. Davy^ Holt, 147 ; I Stark, 
R. 169 ; Baatm y. Carew^ 3 B. & C. 649 ; 
Stanley v. Wharton, 9 Price, 301 ; 10 Id. 
138 ; Bromley v. Holder, 1 Moo. &M. 175. 

(0 Stanley y. Wharton, 9 Price, 801 ; 
10 Id. 138. 

(A) Ceaierv, Wilson, 3 M. & W. 411. 


(l) Rex y. Morgan, Cald. 167. 

(m) Rex V. Rabbitta, 6 D. & R. 343; 
Bom’s Jusfico, tit. Liatreaa, 

(t») Reg, y. JJ, of Cheahire, 6 B. & Adol. 
439 ; Rex y. Biaaex, Sayer, 304 ; 3 Bum’s 
Justice, 1109 (30th odj. 

(o) Rex y. Lavia, 5 B. & Adol. 661. 

[p) Reg, V. JJ, of Radnorshire, 9 Bowl. 
90. 

{g) Cotter y. Wilton, 8 M. & W. 411. 
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(e) How Dkirm impounded. 

At common law, where a distress was made, the cattle or goods 
were to be kept in a pound ; which is nothing more than a prison for 
that purpose, and is either overty that is, public and open overhead, or 
coverty that is, private and covered or protected from the rain, &o. (r). 
Household goods and other things liable to damage from the weather, 
or which may be easily carried away, should be put in a pound 
covert («). But all animals distrained should regularly be put into a 
pound overt, because at common law the owner was at his peril to 
sustain them, wherefore they ought to bo put into such open place as 
he could resort to for the purpose : and if they were placed in a 
private pound, the distrainer was bound to keep them at his peril 
with provision, for which he had no satisfaction, and if they died for 
want of sustenance, he was considered answerable for them (/). 

By 12 & 13 Viet. c. 92, s. 5, “ every person who shall impound or 
confine, or cause to be impounded or confined, in any pound or 
receptacle of the like nature, any animal, shall provide and supply, 
during such confinement, a sufficient quantity of fit and wholesome 
food and water to such animal; and every sucli person who sliall 
refuse or neglect to provide and supply such animal with such food 
and water as aforesaid shall for every sucli offonoG forfeit and pay 
a penalty of twenty shillings.” The penalty imposed by this section 
falls not upon the keeper of the pound, but upon the distrainer (a). 

By sect. 6, “ in case any animal shall at any time be impounded or 
confined as aforesaid, and shall continue confined without fit and suffi- 
cient food and Avater for more than twelve successive hours, it shall 
and may be lawful to and for any person Avhomsoovor, from time to 
time, and as often as shall be necessary, to enter into and upf)n any 
pound or other rcceptaelo of the like nature in wliich any such animal 
shall be so confined, and to supply such animal with fit and sufficient 
food and water during so long a time as such animal shall remain and 
continue confined as aforesaid, without being liable to any action of 
trespass or any other proceeding by any person whomsoever for or by 
reason of such entry for the purposes aforesaid : and tho reasonable 
cost of such food and water shall bo paid by the owner of such 
animal, before such animal is removed, to the person who shall supply 
the samCy and the said cost may be recovered in like manner as herein 
provided for the recovery of penalties under this act,” i. e. by sum- 
mary proceedings before a justice. 

By 17 & 18 Viet. o. 60, s. 1, “ every person who since the passing 


Ck.XI. Seo.S. 
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(r) Co. Lit. 47b; 3 Blac. Com. 13; (0 1 Inst. 4; Co. Lit. 47b; Bullen, 

Bullen, 142 ; Smith L. & T. 233 (2nd ed.). 143. 

(0 Co. Lit. 47 b ; Bullen, 143. (u) Dargan v. Davies^ L. R., 2 Q. B. D. 

118 ; 46 L. J., M. C. 122 ; 35 L. T. 810. 
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of the said act of the twelfth and thirteenth years of her Majesty has 
impounded or confined, or hereafter shall impound or confine as in 
the said act mentioned, any animal, and has provided and supplied, or 
shall hereafter provide and supply such animal with food and water 
as therein mentioned, shall and may and he is hereby authorized to 
recover of and from the owner or owners of such animal not exceed- 
ing double the value of the food and water so ali’eady or hereafter to 
be supplied to such animal, in like manner as is by the said last- 
mentioned act provided for the recovery of penalties under the same 
act; and every person who has supplied or shall hereafter supply 
such food and water shall be at liberty, if he shall so think fit, 
instead of proceeding for the recovery of the value thereof as last 
aforesaid, after the expiration of seven clear days from the time of 
impounding the same, to sell any such animal openly at any public 
market (after having gi^Tn three days' public printed notice thereof) 
for the most money that can bo got for the same, and to apply the 
produce in discharge of the value of such food and water so supplied 
as aforesaid, and tlio expense of and attending such sale, rendering 
tlie ovei’plus (if any) to the owner of suoli animal." Where several 
animals are distrained for rent, one of them may be sold for the 
expenses of all — and this may be re])eated iotien quofies (r). 

A distrainer is liable for any injury which animals distrained re- 
ceive in conse(iuenco of the wet, muddy or otherwise unfit state of the 
pound at the time of impounding (//). The distrainer cannot tie or 
hind a beast in the pound, though it bo to prevent ils escape (c) ; for 
any act of his which tends to the injury of tlie thing distrained is 
done at his jicril ; but if animals distrained die in the pound, or are 
stolen, without any fault f)f the distrainer or insufficiency of the 
pound, in such case he who made the distress is not answerable, but 
lias an action of trespass, if the distress was for damage feasant, or 
may distrain again, if the distress was for rent [a). The distrainer 
(*annot work or use tlie thing distrained, wliether it be in pound 
overt or covert : because the distrainer has only the custody of the 
thing as a pledge. An exception to this rule exists in respect to 
milch kine, which may be milked by the distrainer, because it may be 
necessary to their presenation, and consequently of benefit to i the 
owner (6) . 

A pound-keeper is bound to receive everything offered to his 
custody, and is not answerable whether the thing were legally im- 
pounded or not (e) : an action of trespass, therefore, will not lie 

(.r) Leyton v. Hurry ^ 8 Q. B. 811. (a) Vmper v. Eddom^ 1 Salk. 248 ; 1 Ld. 

(j/) Wilder V. Speer^ 8 A. & E. 647 ; Kaym. 719 ; Holt, 266. 

Itignell r. Ckrke^ 5 II. & X. 486 ; 29 L. J., (b) Cro. Jao. 148 ; Bac. Abr. tit. Littreu 

Ex. 267. ' (D. 2). 

(r) Grilb. on Distr. 65 ; Smith L. & T. (r) liadkin y. Potcell^ Cowp. 476, 478 ; 
234 (2iid ed.). Itravding v. AVh/, 1 T. R. 62. 
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against him merely for receiving a distress, thougli the original Cu.XI.Sec.s. 
taking be tortious ; for the pound being the custody of the law, if the 
distress be wrongfully taken, the distrainer is answerable, not he. 

When tlw cattle are once impounded ho cannot let them go without 
a replevin or the consent of the party (rf). Neither can a pound- 
keeper bring an action if the pound be broken, but it must be brought 
by the party interested (^).. 

By 1 & 2 Ph. & M. c. 12, 8. 1, no distress of cattle is to be driven 1 & 2 PI 1 .&M. 
out of the hundred, rape, wapentake or lathe, where the same is 
taken, except it be to a pound overt within the mne shire , nor above be driven more 
three miles from the place where the same is taken, nor impounded ^ 
in several places, whereby the owner may bo constrained to sue 
several replevins, on pain of forfeiting to tJie party grieved one hun- 
dred shillings and treble damages. By sect. 2, no j)erson sliall take Fee on im- 
for keeping in pound or impounding any distress above foui’-ponce 
for any one whole distress; and whore less has been used, there 
to take less, on pain of forfeiting lit. to tlie party grieved, besides 
what he should take above four-pence. On this statute it lias been Dooi«ion8. 
held that Avliero lands lying in two adjoining counties were lot under 
one demise at one entire rent, and the landlord distrained cattle in 
both counties for rent in amar, ho might chase them all into one 
county; but that if the counties had not adjoined it would have 
been otherwise (/). The offence created by this statute for impound- 
ing a distress in a wrong place is but a single offence, and satisfied 
with one forfeiture, though three or four are concerned in doing 
the act, as the offence cannot bo severed so as to make each offender 
separately liable to tlie penalty : the meaning of the statute being, 
that the penalty shall be referred to the offence, not to the person (g ) : 
thus where three persons distrained a flock of sheep, and severally 
impounded them in throe several pounds, it was held, that they 
should forfeit but one 5/. and one treble damages (h). The second 
section does not extend to cases where the goods are impounded on 
the premises by virtue of the statute next mentioned (t), which is the 
statute usually resorted to, as it is obviously for the advantage of both 
landlord and tenant that the distress shoidd remain in a situation 
equally and easily accessible to both (A*). 

By 11 Geo. 2, c. 19, s. 10, ‘‘any person lawfully taking any iiOeo. 2 , 
distress fdr any kind of rent may impound or otherwise secinre the 

(rf) Bodkin v. Toudl, Cowp. 476, 478. (//) Bex; v. Clarke^ Cowp. G12. 

\e) Id. 479 ; Fitz. N. B. 228 ; 2 Chit. {h) Vartridge y. Naylor^ Cro. Eliz. 480 ; 

PI. 640 (7th ed.). Moor, 463. 

(/) Walter v. Bumballj 1 Ld. RaTm. 63 ; (i) Child v. C/uimberkin, 6 B. & Adol. 

1 Salk. 247 ; Woodcroft v. ThmpeM, 3 1049. 

Lev. 48 ; Gimbart v. Pelah, 2 Stra. 1272 ; {k) Smith L. & T. 237. 

Bullen, 145. 
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distress so made, of what nature or kind soever it may be, in such 
place, or on such part of the premises chargeable with the rent as shall 
be most fit and convenient for the impounding and securing such dis- 
tress ; and may appraise, sell and dispose of the same upon the pre- 
mises, in like manner, and under the like directions and restraints to 
all intents and purposes as any person taking a distress for rent may 
now do off the premises, by virtue of 2 W. & M. sess. 1, c. 5, or 
4 Goo. 2, 0 . 28 ; and any person whatsoever may come and go to and 
from such place or part of the said premises, where any distress for 
rent shall be impounded and secured as aforesaid, in order to view, 
appraise and buy, and also in order to carry oft or remove the 
same on account of the purchaser th(^reof ; and if any poiind- 
breacli or rescjoiis shall be made of any goods and cliattels, or stock 
distrained for rent, and impounded or otherwise secured by virtue of 
tills act, file person aggrieved thereby shall have the like remedy as in 
cases of pound-breach or rescous is given and provided by the said 
statute.” The distrainer ought either to put all the goods distrained 
into one room, and keep possession of that only, or to remove such 
goods out of the house, in the absence of any consent to the contrary ; 
but very slight evidence of such a consent will be sufficient (/). Two 
or throe rooms may be used, if nocossary, as may appear most fit and 
convenient (/«). 

An open field is a sufficient pound for cattle (;?). The agent of a 
landlord went into a field where the tenant’s cattle were feeding, and 
placing his hands on one of the beasts, said ho distrained them all, 
counted them, and took a note of them, which ho left with the tenant, 
and then went away, doing nothing further with the beasts ; the next 
moniiiig ho left Avith the tenant a notice, stating he had distrained 
the cattle, and had impounded thorn in the place or places therein 
mentioned, and the notice afterwards stated they were impounded 
‘‘ on the premises ; ” it was held, that this impounding was sufficient 
to make a tender of the rent and costs afterwards too late (o). 

It has been ruled, that if necessary to secure a distress in a cottage, 
it might be looked up so as to exclude the tenant altogether (/?). But 
it would rather seem that the landlord is never entitled to lock up the 
whole of the demised premises, so as to exclude the ^tenant therefrom, 
except with his express consent ; rather than do that he must remove 
the goods distrained (j). 

Com loose or in the straw, hay, &o. which is distrained by virtue 

(i) Waahhorn v. Black, 11 East, 405; io) Thomaa v. Harriea, 1 M. & G. 696. 

Tenant v. Field, 8 E. & B. 336 ; Smith (;?) Cox v. Fainter, 7 C. & P. 767. 

L. & T. 238 (2n(i ed-). (y) Smith v. Aehforth, 29 L. J., Ex. 

Im) Woods y. Durrani, 16 M. & W. 140. 269; BuUon, 147. 

(ft) Caatlenian v. Uicka, 1 C. & M. 266. 
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of 2 W. & M. sess. 1, 0 . 5(r), cannot be removed from tbe premises, 
but must be impounded where found (s). And growing com, &c. 
distrained under 11 Goo. 2, c. 19, s. 8, must, after it is cut, be placed 
in a proper place on the premises, and cannot be removed except in 
default of there being such proper place (t). 

(f) Notice of Distress, 

The distress, being considered merely as a pledge, could not at the 
common law be sold (/^). But by 2 W. & M. sess. 1, c. 5, s. 2, 
“where any goods shall bo distrained for rent reserved and due 
upon any demise, lease or contract wliatsoever, and tlie tenant or 
owner of tho goods so distrained shall not, mthinfice days next after 
such distress taken, and notice thereof (witli the cause of such taking) 
left at tho chief mansion-houso or other most notorious place on tho 
premises, replevy the same, in such case, tho person distraining 
shall came the goods so distrained to he appraised hy tiro appraisers, and 
after such appraisement may sell the same for tlie best pri (‘0 that can bo 
gotten for them, toAvards satisfaction of tho rent and charges of the 
distress, appraisement and sale ; leaving the overplus (if any) for tho 
owner’s use.” This statute also recpiired the aj>prai8er to be sworn, 
by a sherilT, under-sheriff or constable, on the spot, but the Parish 
Constabhjs Act, 1872 (J15 & 30 Viet. c. 92), s. 13, has repealed that 
part of it. Tho 11 Geo. 2, c. 19, s. 9, rcciuiros that the tenants have 
notice of the place where the distress is lodged when it is removed. 

The notice of distress must be in writing (.r) ; and its objetjt being 
to enable the distrainer to sell under 2 W. & M. sess. 1, c. 5, s. 2, 
it ought to infonn tlie tenant or the person whoso effects are taken 
what goods are distrained, and the amount of rent in arrear (y). A 
notice stating that the distrainer liad distrained the goods, chattels 
and things mentioned in tho inventory thereunder Avritten, — Avhich 
inventory was “one clock and Avcighls, &c., and any other goods 
and effects that may he found in and about tbe said promises, to pay 
the said rent and expenses of this distress,” — has been held sufficient 
in a case where it appeared that tho distress AA^as in fact meant to include 
all tho goods on the premises (s). But Avhere a notice stated a distress 
of the several goods specified in the schedule, which, after enumerating 
certain goods, concluded thus — “ and all other goods that may he re^ 
quired, in order to satisfy the above rent, together with all necessary 
expenses;” it was held, that this notice was too vague and uncertain 
to justify the sale of the goods of a stranger which he had deposited 

(r) Ante, 406. W WilMn v. Nightingale, 8 Q. B. 1034; 

W Sect. 3 ; Bullen, 141, note (2) ; 12 see Form, Appendix D., No. 4. 

Q. B. 674. (y) Nerby v. Harding, 6 Exoh. 234 ; 

(/) Ante, 406. 20 L. J., £z. 163. 

(m) Ante, 406. ( 2 ) Wakman v. Lindeey, 14 Q. B. 625. 
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Cr.XI. Seo.8. 
Proeeedinga 
in Liatrena 
(Notice of). 


Time of Re- 
moving and 
Selling the 
Distress. 


on the premiees {a). No defect in the notice, nor even the total omis- 
sion to give any such notice, will render the distress itself invalid or 
illegal ; the notice is only required by the statute to entitle the land- 
lord to Bell under the distress (J). It is only irregular to sell without 
due notice (r). The notice need not set foith at what time the rent 
became due for whieli the distress is made, nor the correct amount 
of the arrears really due, as the tenant is supposed to know all 
this and must tender the proper amount at his peril (rf). Any 
defect or mistake in the notice on the above or similar points is 
immaterial, for a man may distrain for ono cause and avow or justify 
for another (c). Notice to tlie owner of the goods distrained (not 
being the tenant) is suflicient as against him, unless a replevin has 
been sued by the tenant (/). In all cases personal notice is sufficient, 
and indeed jircferable to notice left at the mansion-house or other 
notorious place, on account of the difficulty of proof (/). 

The landlord cannot sell the goods distrained until after the expira- 
tion of the five days allowed by the statute for the tenant to replevy, 
and tliose days must be calculated exclusively of the day of taking 
and notice, and also exclusively of the day of sole. Thoreforo whore 
a distress is taken and notice thereof given on a Saturday, the live 
days expire on the following Thursday, and the goods cannot law- 
fully bo sold before Friday (r/). A distress taken on ^Monday or Tues- 
day cannot lawfully be sold until the following Monday (//). But no 
action will lie for selling too soon unless actual damage bo shown (/). 
The landlord should remove tlio goods from the tenant’s premises at 
tlio end of the five days allowed the tenant to replevy, or within a 
reasonable time afterwards, otherwise he may bo deemed a trespasser 
for keeping them there (k) : thus where A. entered under a warrant 
of distress for rent in arrear, and continued in possession of the goods 
upon the premises fifteen days, during the last four of which he was 
removing the goods, which were afterwards sold under the distress ; 
it was held, that lie was liable to an action of trespass for continuing 
on the premises, and disturbing the plaintiff in the occupation of his 
house, after the time allowed by law (/) ; but a reasonable time after 
the expiration of the five days from tlie time of the distress is allowed 


(ft) Kcrby v. Harding^ supra. 

(A) Trent v. Hunt, 9 Exch. 14. 

. (r) luras V. Tortitonj 3 H. & N. 116; 

WtlftoH V. NighlingnlCy 8 Q. B. 1031 ; 
Robinson v. iraddingtofij 13 Q D. 753. 

(d) Ante, 387. 

(e) Cruu’lher v. Ramahottomy 7 T. R. 
%64 ; Rtherion v. RoppletvtlJy 1 East, 139 ; 

Wootley V. Gregory y 2 Y. & J. 636 ; Trent 
Y. Hunty 9 Exch. 14 ; *22 L. J., Ex. 318 ; 
PhUlipa Y. Whitaedy 2 E. & E. 804 ; 29 
L. J., Q. B. 164. 

(/) JVnIterx, Rumbalf, 1 Ld. Raym. 53 ; 


1 Salk. 247. 

(//) Robinson v. ITaddingioHy 13 Q. B. 
753; overruling Wallace v. Kingy 1 H. 
Blac. 13 ; and sco JIa*j)cr v. Taatvelly 6 
C. & 1\ 166. 

(A) Lucas V. Tarlitony 3 H. & N. 116. 

[i) Lucas v. Tarktony supra ; Rodgers v. 
Varkety 18 G. B. 112. 

(k) Griffin y, Scotty 2 Stra. 716; 2 Ld. 
Bayin. 1424. 

(/) Winterbourne y. Morgany 11 East, 
395 ; 2 Gamp. 117, n. ; Ethntony, Popple^ 
tcelfy 1 East, 139. 
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by law to the landlord to remain on the premises for appraising and 
selling the goods distrained (;»). It is usual for the tenant to give a 
consent for the landlord to remain beyond the five days, as it is for 
the tenant's advantage that the goods be not sold, or, at all events, 
not sacrificed by hurrying on the sale ; if such consent be given, it is 
prudent, although not absolutely necessary, to liave it in writing («). 
If a landlord has distrained for rent, but by an arrangement between 
him and the tenant does not sell immediately after the five days, that 
is no proof per se of collusion (o) ; and the request of the tenant will 
justify the landlord in detaining tlie goods of a lodger upon the pre- 
mises beyond the proper time of selling, if lie did not know which 
were the goods of the lodger, and whicli were those of the tenant 
Standing com and growing crops, seized as a distress for rent, cannot 
be sold before they are ripe, for the tenant may tender tlie rent before 
they are ripe (q), 13ut no action can bo maintained for soiling them 
prematurely, if the jury find that the tenant thereby siLstainod no 
damage (/'). 


(g) Appraimnont and Sale, 

Before the distress can be sold, it must bo appraised by (wo ap- 
praisers (.s), who must bo reasonably competent, but need not bo 
professional apprai-^ers (/) : it must not be appraised by the party 
making it for ho is interested in the business. A landlord, who 
was a broker, having distrained goods for rent, was sworn one of the 
appraisers, and together Avith another broker valued them to the 
plaintiff, who became the purchaser according to such valuation ; it 
was held, that the sale was irregular (,r). So the landlord (;annot sell 
the goods to himself (y). It has been held, that if the tenant, to save 
expense, requests that appraisei’s may not be called in, and in coii- 
sequenco the broker who made the seizure values the goods, the 
tenant cannot in an action comj)lain of that which was done as an 
irregularity (s). 

The appraisers proceed to appraise the goods, and usually write 
their appraisement upon the inventory (i/). 

By the Stamp Act, 1870 (33 & 34 Viet. c. 97), s. 38, and Sched. 
tit. “Appraisement or Valuation,” the following stamp duties are 


fm) Pitt V. Shewy 4 B. & A. 208. 

(») See Form, Appendix D., No. 7. 

(o) Harrison v. Barry^ 7 Price, 600. 

\p) Fisher V. Algary 2 C. & P. 374. 

\q) Owen T. Leighy 3 B. & A. 470; 
Proudlove v. TwetnloWy 1 Gr. & M. 326. 

(r) Lucas v. Tarletony 3 H. & N. 116 ; 
Rodgers v. Parker y 18 C. B. 112. 

(s) 2 W. & M. sesa. 1, o. 6, s. 2 ; ante, 
443 ; Allen v. Fliekery 10 A. & E. 640 ; 
Bishop V. Bryant y 6 C. k P. 484. 


(0 Roden v. Eytony 6 C. B. 427 ; Clarke 
V. llolfordy 2 C. & K. 640 ; Child v. Cham- 
berlaiHy 6 C. & P. 213. They need not bo 
Nworn ; ante, 443. 

0#) H^stwood y. Cowncy 1 Stark. R, 172. 
(ur) Lyon v. IFeldoHy 2 Bing*. 334. 

{p) k%}ig T. Englandy 4 B. & S. 782 ; 33 
L. J.. Q. B. 145. • 

(c) Bishop V. Bryanty 6 C. & P. 484. 

{a) See Form, Appendix D., No. 3. 
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Cu.XI. Sbo.8. 
Proceedings in 
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praisement 
and Sale) . 


Mode of Sell- 
ing the Goods 
distrained. 


Landlord may 
not buy. 


made payable on appraisements and valuations made on and after 
Ist January, 1871 : — 


Where the amount of the appraisement or valua- £ 

1. 

a. 

tion does not exceed 5/. . 

* • 

. 0 

0 

3 

Exceeds 5/. and does not exceed 10/. . 

. 0 

0 

6 

„ 10/. 


20/. . 

. 0 

1 

0 

„ 20/. 


30/. . 

. 0 

1 

6 

„ 30/. 


40/. . 

. 0 

2 

0 

„ 40/. 

»» 

60/. . 

. 0 

2 

6 

„ 50/. 


100/. . 

. 0 

5 

0 

„ 100/. 


200/. . 

. 0 10 

0 

„ 200/. 


500/. . 

. 0 15 

0 

„ 600/. 


. . . 

. 1 

o' 

0 


Where goods are distrained, and at the end of the five days 
appraised but not sold, the act of appraisement does not take away 
the tenant’s right to replevy them {h). Until they are duly sold, 
the property in them remains vested in the tenant or other owner (c). 

A bailiff who seizes goods under a distress warrant, if his authority 
fo sell on behalf of the landlord is afterwards withdrawn, has no right 
to go on and sell for his expenses {d). 

Before any sale takes place, the county coui’t registrar’s office should 
bo searched to see if the goods have been replevied ; if that is not the 
case, and the rent and charges remain unpaid at the end of the five 
days allowed by law, the goods should bo sold for the best price which 
can be got for them. If the distress is for less than 20/., a person 
selling the goods by auction need not have an auctioneer’s licence (e). 
It seems that there is no order required by law to be observed on the 
sale of goods distrained, — as that boasts of the plough should be 
postponed to other goods (/). 

The landlord cannot sell the goods to himself or take them at 
the appraised price (^). It is not unusual for the appraisers to buy 
them at their own valuation. A distress sold at the appraised value 
was taken, when appraisers were sworn, to have been sold at the best 
price, since the law relied upon the appraisers having been sworn {h ) ; 
but it was held, that upon a count for not selling goods distrained at 
the best prices, the plaintiff might go into evidence to show that the 
goods were allowed to stand in the rain, and that they were im- 
properly allotted (/). Where a tenant is under a covenant not to 
carry hay and straw off the premises, a distraining landlord is not 


Jacob y. ATbiy, 5 Taunt. 461. 

(e) Moore v. 1 1 East, 62, 64 ; 

V. England^ supra, note 
id) Hardxng y. Hall, 14 W. B. 646 ; 14 
L. T., N. S. 410. 

(e) 8 & 9 Viot c. 16, s. 6. 


(/) Jefitter v. Yolland, 6 Price, 6; 2 
Chit. R. 167. 

(y) King v. England, supra, note (y). 

(A) Walter y. Eumball, 1 Ld. Baym. 63 ; 
1 Salk. 247 ; BuUen, 160. 

(i) Poynter v. Buckley, 6 C. & P. 612. 
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entitled to sell it too cheap, on the condition that the purchaser shall Cu.Xl. 3go.8. 
consume it on the premises {k). If goods on the tenant’s lands he 
Bold under a distress \^uth a condition, to which the tenant is a pmisemeut 
party, that they may remain on the land up to a certain day, and 
that the buyer may enter and take the goods, the tenant cannot 
revoke this licence to enter on the land (/). But such a licence is not 
implied by law, though the goods may have remained on the land 
with the tenant’s assent (w). The whole produce of the sale may, if 
necessary, be applied in or towards satisfaction of the rent and ex- 
penses of the distress ; but if the produce be more than sulTicient for 
that purpose, the residue should bo left in the hands of the sheriff, 
under-sheriff, or constable — usually the latter — for the use of the 
owner o‘f the goods distrained (>/). And if the goods have been re- 
moved for sale, the surplus thereof remaining unsold (if any) should 
be returned to the premises from which they wore taken (o). 

(h) Costs of Distresses. 

By 57 Geo. S, c. 93, for regulating the costs of distresses levied for 57 Goo. 3, 
payment of small rents, after reciting that divers persons acting as i- 

brokers, and distraining on the goods and chattels of others, or em- to CoBta^here 
ployed in the course of such distresses, had of late made excessive for 

charges, to tlio grea^ oppression of poor tenants and others, and that 
it was expedient to check such practices, it was enacted, sect. 1 , “ that 
no person making any distress for rent, where tlie sum demanded 
and due shall not exceed 20/. for and in respect of such rent, nor any 
person whatsoever employed in any manner in making such distress, 
or doing any act whatsoever in the course of such distress, or for 
carrying the same into effect, shall have, take or receive out of the 
produce of the goods or chattels distrained upon and sold, or from 
the tenant distrained on, or from the landlord, or from any other 
person whatsoever, any other or more costs and charges for and in Statutory 
respect of such distress, or any matter or thing done therein, than 
such as are fixed and set forth in the schedule” annexed and appro- 
priated to each act which shall have been done in the course of such 
distress ; and no person or persons whatsoever shall moke any charge 
for any act, matter or thing mentioned in the schedule, unless such 
act shall have been really done. 

By sect. 2, “ if any person shall in any manner levy, take or re- Party ag- 

grieved by 

(k) Ridgway y. Ld. Stafford, 6 Exch. (/) v. Manley, 11 A. & E. 34; 

404 ; overruling Ahhey v. Retch, 8 M. & Wood v. Leadbitter, 13 M. & W. 838. 

W. 419 ; and followed in Hawkins v. (m) Williatns v. Morris, 8 M. & W. 488. 

Walrond, 46 L. J., 0. P. 772 ; see alao {n) Post, 44U. 

Frusher v. Lee, 10 M. & W. 709 ; Roden Evans v. Wright, 2 H. A N. 627 ; 

Y. Rvton, 6 0. B. 427 ; Smith L. & T. 210 27 L. J., Ex. 60. 

(2xid ed.). 
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ceive from any person whatsoever, or retain or take from the produce 
of any goods sold for the payment of such rent, any other (p) or 
greater costs and charges than are mentioned and set down in the 
schedule, or moke any charge whatsoever for any act, matter or thing 
mentioned in the schedule, and not really done, the party aggrieved 
by such practices may apply to any one justice of the peace for the 
county, city or town, and acting for the division where such distress 
shall liave been made, or in any manner proceeded in, for redress ; 
whereupon such justice shall summon the person complained of to 
appear before him, and shall examine into the matter of such com- 
plaint, and hear tlie defence of the person complained of ; and if the 
fact shall appear to such justice, he shall order and adjudge treble 
the amount of iho monies so imhiwfully taken to be paid, by the 
person so having acted, to the party who sliall have made complaint 
thereof, togetlier 'will full costs ; and, in case of non-payment, shall 
issue his warrant to levy the same by distress and sale of the goods 
and chattels of tlie party ordered to pay, rendering the overplus (if 
any) to the owner ; and in case no sufficient distress can be had, he 
shall commit the party to prison, there to remain until siicli order or 
judgment be satisfied.’’ 

Sect. 4 provides, that notliing contained in the act ‘‘ shall empoAver 
such justice to make any order or judgment against the landlord for 
whose benefit any such distress shall have been made, unless such 
landlord shall have personally levied such distress ; and that no person 
who shall bo aggrieved shall be debarred from any legal or other suit 
or remedy which he might have had before the passing of the act, 
excepting so far as such complaint shall have been determined by the 
order and judgment of the justice, and which may be given in evi- 
dence under the plea of the general issue in all cases where the matter 
of such complaint shall bo made the subject of any action.” 

The schedule of expenses refen’ed to in the above act is as fol- 
lows : — £ d. 

Levying distress 0 3 0, 

Man in possession, per day . . . .026 

Appraisement, whether by one broker or more, 6rf. 

in the pound on the value of the goods. 

Stamp, the lawful amount thereof. 

All expenses of advertisements, if any such . 0 10 0 
Catalogues, sale and commission, and delivery of 
goods, la. in the pound on the net produce 
of the sale. 

The statute does not apply to a case of a distress taken for more 


(j!>) Xott T. Bound f L. R., 1 Q. B. 405. 
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than 20/., though made upon goods which are appraised at and sold Cn.xi. Seo.8 . 
for less than 20 /. ( 7 ). 

By Beet. 6 of the same statute, “ every broker or other person who of). 

shall make and levy any distress whatsoever, shall give a copy of his 
charges, and of all the costs and charges of any distress whatsoever, 
signed by him, to the person or persons on whose goods and chattels delivered to 
any distress shall be levied, although the amount of the rent demanded 
shall exceed the sum of twenty poufids.” This section does not apply sect. 6. 
where the goods have not been sold (r), and where it does apply, the 
landlord, not personally interfering in the distress, is not liable for 
the omission of the broker to give a copy of his charges (s). 

Where the sum distrained for exceeds 20/., the above act does not Costa of Dia- 
apply, and the only rule is that the charges must bo reasonable (/). more than 20/. 
It is to bo regretted that some reasonable scale of charges in such 
cases has not been sanctioned by the legislature, to prevent extortion, 
and because tenants ought to know accurately how much to tender 
(with the arrears of rent) for the expenses of the distress. The general 
practice appears to bo, to charge 1«. in the pound for the levy, and 
2h, Qd. per day for the man in possession, if the tenant keep him, and 
3s. 6d. per day if he keep himself (?f), besides tlie usual charges for 
appraisement, advertisements, catalogues, &c. The 1 & 2 Ph. & M. 
c. 12, s. 2 (x)j allowing only 4rf. for impounding any one wholo 
distress, does not extend to cases where the goods are impounded on 
the premises, pursuant to 11 Geo. 2, c. 19, s. 10. A bailiff has 
no right to go on with the distress, and soli for his expenses, after 
his aTithority has been withdrawn by the landlord (//). 

(i) Surplus Proceeds and Unsold Goods. 

By 2 W. & M. sess. 1, c. 5, s. 2, landlords ore authorized, after 2W.&M.C.5, 
giving five days* notice of the distress (s), to cause tlie goods and ^ 
chattels distrained to bo appraised and sold {«), ‘‘ towards satisfaction Distress for 
of the rent for which the said goods and chattels shall be distrained, 
and of the charges of such distress, appraisement and sale, leaving the nant. 


(9) Child V. Chamberlaitiy 6 B. & A. 
1049; 6C. &r. 213. 

(r) llilh T. Street, 6 Bin^. 39. 

\s) Hart V. Leach, 1 M. & W. 560; 
Bullen, 165. By 7 & 8 Geo. 4, o. 17, 
**all the rules, regulations, clauses, pro- 
visions, penalties, matters and things’* 
in the arovo act (57 Goo. 8, o. 93) con- 
tained, shall extend and be construed 
to extend, and shall be applied and put 
in execution — so far as the same are 
applicable and capable of being put in 
execution— with respect to any distress or 
levy which shall bo made for any land 
tax, assessed taxes, poor’s rates, church 

L.T. 


rates, tithes, highway rates, sewer rates 
or any other rates, taxes, impositions or 
assessments whatever, in all cases where 
the sum demanded and due for or in 
respect of such taxes, rates, tithes, assess- 
ments or impositions, shall not exceed the 
sum of 20/.’* 

(/) Lyon V. Tnmkica, 1 M. & W. 603. 
iu) Bullen, 164, 165. 

(j-) Ante, 441. 

(v) Hording v. Half, 14 W. R. 646 ; 14 
L.T., N. S. 410. 

(z) Ante, 413 (f). 

(«) Ante, 445 (g). 


G O 
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Chap. XI. — Distress, for Rent. 

overplus (if any) in the hands of the said sheriff, under-sheriff or 
constable, for the owner’s use.” If the overplus be not so left, and 
the tenant or owner of the goods thereby sustains actual damage (but 
not otherwise), a special action on the case is maintainable (6), but 
not an action for money had and received, to recover the amount of 
such overplus (c). The “ overplus” means what remains after pay- 
ment of the rent, and the reasonable charges of the distress, which 
may be questioned in such special action (rf). Whether the amount 
deducted for rent can be questioned in such action, is not clear. 
Although the tenant or owner of the goods has received the balance 
from the broker, it is a question for the jury whether it was accepted 
in full satisfaction : and if not, then whether it was sufficient to satisfy 
the real balance (^). And although the distress bo insufficient, no 
action can be maintained for the rent until a sale has been had (/), 
after which the landlord may sue for the balance (g). AVhere goods 
distrained for rent in aireor have been removed to a convenient place 
for sale, and sufficient sold to satisfy the distress, including the ex- 
penses, the proper course is for the broker to leave the surplus money 
with the sheriff, under-sheriff or constable (generally the constable), 
and return the surplus goods to the premises from whence he took 
them (h). 


Sect. 9. — Second Distress, 

By 17 Car. 2, c. 7, s. 4, “ in all cases where the value of the cattle 
distrained shall not be found to bo of the full value of the arrears 
distrained for, the party to whom such arreai’s are due, his executors 
or administrators, may from time to time distrain again for the residue 
of the said arrears.” But a second distress cannot be justified where 
there is enough wliich might have been taken upon the first distress, 
if the distrainer had then thought proper ; for it was his folly that ho 
did not take sufficient at first (r) ; and a man who has an entire duty 
(os rent, for example) may not split the entire sum, and distrain for 
one part of it at one time, and for the other part of it at another time, 
and so totios quotics for several times ; for that is great oppression (A;). 
And therefore an action will lie against a landlord for the goods taken 


ib) Lyon v. Tomkies^ 1 M. & W. 603. 

\c) YatcR V. Badwood^ 6 Exoli. 805 ; 20 
L. J., Ex. 303; Evann v. Wright^ 2 H. & 
N. 627; 27 L. J., Ex. 60; 2 Chit. PI. 644 
(7th cd.). 

(rf) Lyon V. Tomkies^ 1 M. & W. 603 ; 
Knight v. Bgerion^ 7 Exch. 407 (6th issue, 
and Tordiot thereon). 
le) Lyon r, TomkieSf supra. 

(/) Lehain y. Bhilpott^ L. R., 10 Ex. 
242; 44 L. J., Ex. 226. 


ig) Philpott V. LehaiHf 36 L. T. 866. 

(A) Evans v. Wright, 2 H. & N. 627; 
27 L. J., Ex. 60. 

(j) Com. Dig. Distress (A. 1) ; Bagae, 
app., Mawby, renp., 8 Exch. 641 ; Smith 
L. & T. 191, 192 (2nd ed.). 

(A) Qafnbrell v. Earl of Fahnouth, 4 A. 
& E. 73 ; Lear y. Caldecott, 4 Q. B. 123 ; 
Owen V. Wynne, 4 E. & B. 679; Smith 
L. k T. 192 (2nd ed.). 
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on a second distress, where he might have taken sufficient on the first, Cn.XI. Seo.9. 
or where he has voluntarily abandoned it (/). Where a landlord, 

having distrained a tenant who had committed an act of bankruptcy, 

withdrew the distress in consequence of a creditor of the tenant stating 
that he was proceeding in bankruptcy against the tenant, and warning 
the landlord not to sell, it was held, that such notice or warning 
ought not to have been regarded, and that a second distress was 
illegal (m). If a man, however, seize for the whole sum that is due 
to him, and only mistake the value of the goods seized, which may be 
of uncertain or imaginary value, os pictures, jewels, race-horses, &o., 
there is no reason why he should not afterwards complete his execu- 
tion by making a further seizure («). So if ho withdraw the distress 
at the request of the tenant and for his accommodation (o), or is 
induced to do so by a false statement made by the tenant (p). So if 
he be forcibly prevented by the tenant from selling the goods dis- 
trained, or from delivering them to the purchaser, whereby the dis- 
tress is defeated (q). But the re-entry in such cases does not amount 
to a second distress ; it is merely a continuance of the original taking, 
and it should bo confined to the goods previously taken and not 
extend to any others (r). 

If a plaintiff in replevin bo nonsuited, the defendant may again Second Dis- 
distrain the same goods for rent subsequently accrued, previously to ofRc'plovto! 
executing his retomo habendo, without waiving his action against the 
sureties on the bond («). Where to a cognizance for rent in aiTear 
there was a plea in bar, that the defendant, on a former occasion, 
made a distress for the same rent, and took goods liable to distress 
sufficient to discharge the rent in arrear and the costs of tlie distress, 
and might thereby have paid the aiTears of rent, but neglected so to 
do, and wrongfully made a second distress for the same rent ; it was 
held ill on special demurrer, assigning for cause tliat the plea did not 
show that the rent was satisfied by the former distress (0- And 
where to an avowry by executors, for rent due in the lifetime of their 
testator, there was a plea in bar that the testator took as a distress for 
the same rent goods of a sufficient value to satisfy such rent and the 
costs of taking the distress ; it was held insufficient, as it should have 
shown that such distress produced a satisfaction of the rent (it). 


{l) Smith V. Goedwifit 4 B. & Adol. 
413 ; Dawion v. Ct'oppy 1 C. B. 961 ; 3 D. 
& L. 225 ; Lear v. Caldecott, 4 Q. B. 123 ; 
Pigffoit V. BirtUs, I M. AW. 441. 

im) Bagge^ app., Mawhg, reap., 8 Exch. 
641. 

(n) Eutehint v. Chamhere, 1 Burr. 679 ; 
1 Wms. Saund. 201( n. 1. 

(o) See Form'of ^uest, Appendix D., 
No. 6. 

{p) WboUaatw, app., Staford^ reap., 15 


C. B. 278, 

{fj) Lee V. Coole, 2 H. & N. 684 ; 3 Id. 
203; 27 L. J., Ex. 337. 

(r) Smith y. Torr, 3 E. & F. 506 ; and 
see Sect. 4, ante, 401. 
is) Heffdrd v. Alger, 1 Taunt. 218. 

(<) Eadd V. Ravenor, 2 Brod. & B. 662; 
Dawson v. Cropp, 1 C. B. 961 ; 3 D. & L. 
226. 

(w) Lingham v. Warren, 2 Brod. & B. 
36 ; Bullen, 20G. 


O G 2 
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CH.ZI. B. 10. 
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Bescue. 


When a JRes- 
cue maj be 
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Sect. 10 . — Remie and Pound-Breach, 

Rescue is where the owner, or other person, by force takes away a 
thing distrained from the person distraining, after the latter has been 
actually in possession ; but if he never in fact had possession — as 
when disturbed in making the distress — it is no rescue (a?). It is also 
called rescous, from recoureer {recxipcrare)^ to take from or recover. 
It is defined by Lord Coke to be a taking away and setting at liberty 
against law a distress taken, or a person arrested by the process or 
course of law (y). If cattle distrained go on to the premises of the 
owner wliile being driven to the pound, and he refuse to deliver them 
up upon demand by the distrainer, it is a rescue in law (s) : but where 
the plaintiff distrained the defendant’s cattle damage feasant, and went 
to apprise the defendant, and during his absence the cattle escaped 
for half an hour into the defendant’s grounds, from whence the plain- 
tiff on his return drove them to his own yard ; it was held, that the 
defendant having taken them from thence, it was no rescue (ap). 
Where the landlord employed a sheriff ’s officer, who took possession 
under the distress, and then, on receiving a fi. fa., sold the goods under 
it, this, though done by the same person, was held to be a rescue and 
pound-breach (6). The following facts, however, were held insufficient 
to enable the plaintiff to maintain an action for a pound-broach or 
rescue. The plaintiff levied a distress for rent in arrear, and impounded 
the goods upon the premises; the superior landlord afterwards dis- 
trained for rent due to him from the plaintiff : whilst the plaintiff’s 
bailiff was removing the goods, the defendant, a sheriff ’s officer, came 
into the house, and said that he had a fi. fa. against the plaintiff, and 
that ho would not allow the goods to be removed : plaintiff’s tenant 
thereupon ejected plaintiff’s bailiff, and brought back the goods which 
had been removed {c). 

If a distress be taken without cause, the party may lawfully make 
a rescue before it is impounded (rf); but if it is impounded, he cannot 
justify a breach of the pound to take it out ; because the distress is 
then in the custody of the law {e). Whenever the distrainer abandons 
and quits possession of the distress, the re-taking of it by the tenant 
or owner is not a rescue (/). So if a distrainer takes the distress out 
of the place where it was originally impounded, for the purpose of 
making an unlawful use of it, the owner may interfere and take it 


(x) BuUen N. F. 84. 

(y) Co. Lit. 160. 

( 2 ) Co. Lit. 161 a. 

(a) Knowlti ▼. Blakef 5 Bing. 499. 

{b) Beddell y. Stowey, 2 Moo. & B. 368; 
Turner y. Ford, 16 M. & W. 212. 

(«) Story y. Finnxt, 6 Exch. 123 ; 2 L., 
M. & F. 198. 


(d) Co. Lit. 47 b; 161 a; Bevil's ease, 4 
Co. B. 11 b; Case of Avowry, 9 Co. B. 
23 b; Keen y. Frieet, 4 H. & N. 240, 
Bramwell, B. ; Bullen, 207. 

M CoUworth y. Bettieon, 1 Salk. 247 ; 
1 Ld. Baym. 106. 

(/) Lod y. Monger^ 6 Mod. 216 ; Bradley, 
282. 
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out of his possession, without rendering himself liable either for a 
rescue or for pound-breach {g), 

Bj the common law, if a man broke the pound, or the lock of it, 
ox any part of it, he “ greatly offended against the peace, and com- 
mitted a trespass against the king, and to the lord of the fee, the 
sheriffs and hundredors in breach of the peace, and to the party in 
delay of justice ; wherefore hue and cry was levied against him as 
against those who broke the peace; and the party who distrained 
might take the goods again wheresoever he found them, and again 
impound them” (h). 

By 2 W. & M. sess. 1, c. 5, s. 4, on any pound-breach or rescous 
of goods distrained for rent, the person grieved thereby shall, in a 
special action upon the case, recover treble damages and costs against 
the offender, or against the owner of the goods, if they bo after- 
wards found to come into liis use or possession. If a distrainer 
abuse a distress by working it, the owner may interfere and prevent 
it, and no action is maintainable against him for pound-breach or 
rescue (i). Where goods fraudulently removed and distrained on the 
premises of a third party are rescued by him, it may bo a question 
whether an action in respect of such rescue cau bo maintained under 
this section {k). In an action on this statute it has been held that it 
is no answer that the rent and demand were tendered after the dis- 
tress and impounding (;). Trover is not maintainable by the land- 
lord for goods distrained by him, he having no property in them, nor 
even the constructive possession of them («»). 

Treble costs os well os treble damages are given by this statute, 
but treble costs were abolished by Pollock’s Act (6 & 7 Viet. o. 97), 
which substituted “ a full and reasonable indemnity as to all costs and 
charges in and about the action” («). 

The act 6 & 7 Viet. c. 30, amending the “ Law relating to Pound- 
Breach and Bescue in certain Cases,” does not extend to distress for 
rent, but applies only to distress of cattle “ damage feasant.” 


Ch. XI. 8. 10. 

^fseue atid 
Tound^Breach. 

RemodioB for 
llcscuo and 
Found - 
Breach. 


2 W. & M. 
SCB8.1,0.6yS.4. 

Recovery of 
treble Da- 
xnafi^eH in Case 
of 

Breach. 


Costs. 


Note on Distress Damage Feasant.— Although tho right of distress damage feasant Xoto on Dis- 
does not arioo out of the relation between landlord and tenant, it may be useful to add tress Damage 
here a few words respecting that kind of distress, which resembles distress for rent in Feasant. ^ 
many of its incidents, but not in all. It is laid down in Bullen on Distress (where tho 
law of the subject is fully discussed (see pp. 227 — 242) ), that a distress damage feasant 
may be made of any cattle or other things animate or inanimate which are wrongfully 
upon a man’s land or in his house, incumbering it or otlierwise doing damage. This 
right is founded on the principle of recompense, which justifies a person in retaining 
that which occasions injury to his property till amends be mado by tho owner. The 


(ff) V. Wright^ 6 H. & N. 821 ; 
30 L. J., Ex. 313. 

(A) 1 Inst. 47. 

(i) Smith y. Wright, supra. 

A) Harris v. Thirkeld, 20 L. T. 98. 

(/) Firth V. Purvis, b T. R. 432. 


(;;/) Turner v. Foi'd, 16 M. & W. 212; 
Wilbraham v. Snow, 2 Saund. 47 a. 

(«) It is doubtful whether Pollock’s Act 
is not repealed by R. S. C. Order LV. 
See Qmwtt v. Bradley, L. R., 3 App. Ca. 
at pp. 961, 970. 
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thing distrained must be taken in the act (Warmer y. Biggoy 2 C. A E. 31). There is 
this difference between a distress for rent and a distress damage feasant, that in the 
former case a man may distrain any cattle he finds on the premises, but in the other 
case they must be actually doing damage, and are only distrainable for the damage 
they are then doing and continuing : for if they have done damage to-day and have 
gone off, and come again at another time and aro doing damage, and are taken for 
that, and the owner tondoi'S amends for tlio latter damage, the party cannot j^tify 
keeping thorn for the first damage ( Vaspor v. Edwards^ 12 Mod. 668, 660 ; 1 Ld. Kaym. 
719 ; 1 Salk. 248 ; Co. Lit. IGl a). Each beast taken can be seized and detained for 
the damage which has actually been done by itself only, and not for the general 
damage, or any part of it which has been done by the others (Id.). To justify a 
distress damage feasant it is sufficient, however, that the distrainer entered the 
locus in quo whilst the cattle wore in it (Clement v. Milner ^ 3 Esp. 95) ; but if it appear 
that tho party distraining had not actually got into the locus in quo before the ca^e 
had gut out of it, tho justification cannot be supported (Id.). The remedy is not 
confined to the mere owner of tho soil upon which they may bo found, but extends to 
all who may receive injury, such as commoners or other persons entitled to the use or 
produce of tho land merely (Hall v. Harding^ 4 Burr. 2432). Where A. demised to B. 
the milk of twenty-two cows to bo provided by A. and to be fed at A. ’a expense on 
certain closes belonging to A. ; A. covenanting that B. might turn out a mare, and 
that no other cattle should be fed there ; it was held, that the separate herbage and 
feeding of those closes passed to B., and that B. might distrain other cattle of A. 
doing damage there (Burt v. Moore^ 5 T. R. 329). A tenant holding over after the 
expiration of his tenn cannot lawfully distrain the landlord’s cattle put upon tho 
premises by way of taking possession l/raunton v. Costar ^ 7 T. R. 431; Butcher 'v. Butcher^ 
7 B. & C. 399). No kind of thing wiiich is capable of being damage feasant and not 
in actual use is exempt from distress for such damage. For damage feasant the party 
grieved or his agent may distrain in tlio night, othorwiso it may be the beasts will bo 
gono before ho can take them (Co. Lit. 142 a). If a sufficient tender be made of 
damages before tho tekiiig, the taking is unlawful ; if after the taking, and before tho 
impounding, then although tho taking is lawful, the detainer after tho tender is 
unlawful ; and in either case replevin may be maintained (Evans v. Elliott, 5 A. & E. 
142; Oulhver v. Cozens, 1 C. B. 7H8; West v. Nibhs, 4 C. B. 172). A distress damage 
feasant cannot bo sold for the daimigo done (Layton v. Hurry, 8 Q. B. 811). By 
6 A 7 Viet. c. 30, power is given to two justices, where cattle are distrained, to convict 
persons releasing or attempting to release them ; and tho justices may award any part 
of tho penalty to the person on whoso behalf tho distress is made. The ustioes cannot 
act in cases of disputed title and other cases. 


Sect. 11. — Satisfaction of Arrears of Rent hy Execution Creditor. 

(a) Execution in High Court. 

Goods in the custody of the law under an execution cannot at com- 
mon law he distrained for rent (p). But to prevent collusion between 
tenants and their judgment creditors to defeat the landlord’s remedy 
by distress, 8 Ann. c. 14, s. 1, enacts, that “no goods or chattels 
whatsoever lying or being in or upon any messuage, lands or tenements 
which are or shall be leased for life or lives, term of years, at will or 
otherwise, shall be liable to he taken by virtue of any execution on any 
pretence whatsoever, unless the party at whose suit the said execution is 
sued out, shall, before the renioml of such goods from o£ the said pre- 
mises, by virtue of such execution, or extent, pay to the landlord of 
the said premises or his b ailiff all such sum or sums of money as are 
or shall be due for rent for the said premises at the time of the taking 


(o) Ante, 412 ; Co. Lit. 47 a; Wharton v. Naylor, 12 Q. B. 673 ; 6 D. A L. 130. 
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suoh goods or chattels by virtue of such execution, provided the said 
arrears of rent do not amount to more than one year’s rent ; and in 
case the said arrears shall exceed one year’s rent, then the said party 
at whose suit suoh execution is sued out, paying the said landlord or 
his bailiff one year’s rent, may proceed to execute his judgment as 
he might have done before the making of the act ; and the sheriff or 
other officer is hereby empowered and required to levy and pay to 
the plaintiff as well the money so p.aid for rent as the execution 
n^ey.” Section 8 provides, that notliing in the act contained shall 
extend, or bo construed to extend, to let, hinder or prejudice her 
Majesty, her heirs or successors, in the levying, recovering or seizing 
any debts, fines, penalties or forfeitures due, payable or answerable to 
her, but that it shall and may be lawful for her to levy, recover and 
seize the same in the same manner as if the act had never been 
made. 

By 7 & 8 Viet. 0 , 96, s. 07, “ no landlord of any tenement let at a 
weekly rent shall have any claim or lien upon any goods taken in 
execution under the process of any court of law for more than four 
weeks’ arrears of rent ; and if such tenement shall be let for any other 
term less than a year, the landlord shall not have any claim or lien 
on such goods for more than the arrears of rent accruing during four 
such terms or times of payment.” 

The 19 & 20 Viet. c. 108, s. 75, enacts that the 8 Ann. c. 14, s. 1, 
“ shall not apply to goods token in execution under the warrant of a 
county court,” and provides a special process for such a case (p). 

The 8 Ann. c. 14, s. 1, is to be construed liberally (j), i. e. in favour 
of landlords. It does not, however, apply to executions at the suit 
of the landlord (>•). The words “ party at whose suit the execution is 
sued out” are not confined to plaintiffs, but have been held to apply 
where a defendant sued out execution for his costs of defence (s), and 
to a seizure under an outlawry in a civil suit (/), or under a se- 
questration from the Court of Chancery («). Where there are two or 
more executions the landlord cannot have a year’s rent on each(:t!). 
If the goods remain on the demised premises after a fictitious bill of sale 
made of them under an execution, they are liable to be distrained (y). 
Notwithstanding a fraudulent bill of sale by the tenant the property 
remains vested in him, so as to be liable to on execution against Aia 
goods, or a distress ( 2 ). The act applies to all goods and chattels 


Ck. XI. B. u. 
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(p) Post, 460. 

19) Emehott y. Kimpson^ 2 Wils. 141. 
m Taylor v. Lanyon^ 6 Bing. 636. 

(51 Eenehett y. Eimpson, supra. 

W St. JohfCs College^ Oxford v. Murcott^ 
^ R. 269; Watson on Sheriff, 277 


(2nd ed.); Atkinson on Sheriff, 311 (6th 
od.). 

i ff) JOixon V. Smithy 1 Swanst. 467. 

Bod y. Saxhy^ 2 Stra. 1024. 
y) Smith y. Jtussell^ 3 Taunt. 400. 
z) Reed y. Thoyts, 6 M. & W. 410 ; 8 
Dowl. 410. 
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Ch. XL fl. 11 . whatsoever upon the demised premises, whether belonging to the 
or not {a) : and whether liable to a distress or not (6). 

None of the goods may be removed from off the demised premises until 

^ — the rent is paid, otherwise the sheriff will be personally liable to on 

founded on the statute (t*) ; or to a summary application to the 
NoGoodsmay I^ivision of the High Court out of which the execution issued, or to a 
withTut^ay. compel him to pay the arrears of rent (not exceeding one 

ing Rent; year's rent) and the costs of the application (rf), but an actual removal 
^mov^ar^ necessary : the mere execution of a bill of sale by the sheriff t<^a 
necessary. purchaser is not sufRcient (e). No action lies against the execution 
creditor for any such removal, it being the act of the sheriff [/)• 

There must be The act only applies to a subsisting tenancy, and the landlord’s 

Tenancy. Statutory ngnt to bo paid arrears of rent ceases on determination of 
Cox V. Leigh, tlie leoso {g) . Where in an agreement for the sale of certain pre- 
mises there was a stipulation that “ in the mean time and until the 
assignment was made, the purchaser should pay and allow to the 
vendor at the rate of 100/. per annum, from the time of taking pos- 
session of the premises until the completion of the purchase, in equal 
half-yearly payments the purchaser having taken possession, and 
one half-yeaiiy payment being duo, it was held that it was due 
reni^ and that the vendor was entitled to it, under the statute of Anne, 
before the removal of any of the goods which had been seized under 
execution after it became due (A). The act applies to forehand 
rents, payable in advance (j), even when reserved in a mortgage deed 
by way of further security for the interest (A), also to cases of lessee and 
subtenant of apartments (/), but not as between the ground landlord 
and a sublessee of his tenant (m), 

SdAd^g. executor or administrator of a deceased landlord who might, 
trators. hut for tho execution, distrain for arrears of rent, is entitled to claim 
such rent (not exceeding one year’s rent) from the sheriff (;^) ; but not 


(a) Forster v. Cookson^ 1 Q, B. 419; 
Duck V. Braddylly M‘Clel. 217 ; 13 Price, 
455. ’ 

(i) DMcy V. Dyle^ 11 M. & W. 16, 22. 
(r) Levy v. Godson, 4 T. R. 687; Calvert 

V. Joliffe, 2 B. & Adol. 418; WuitU v. 
Freeman, 11 A. & E. 547 ; Jiiseley Byle, 
lDowl.,N. S. 660; lOM. &W.101; 11 
Id. 16; Forster v. Vookson, 1 Q. B. 419; 
Bible T. Hussey, 2 Ir. Com. L. R. 308; 16 

W. R. 710 ; Wataon on Shoriif, 277 
(2nded.). 

(d) West V. Hedges, Bamos, 211 ; 6 M. 
& G. 1004, note ; Henchelt v. Kimpsm, 2 
Wils. 140 ; Arnett v. Garnett, 3 B. & A. 

A 440 ; YaUs v. Ratledge, 5 II. & N. 249. 

[e) Smallman v. Bollard, 6 M. & G. 
1001 ; 1 D. & L. 901 ; White v. Binstead, 
13 C. B. 304. 


(/) Talgrave y. Windham, 1 Stra. 212 ; 
JRiscley v. Lyle, 11 M. & W. 10, 20; 
Cocker v. Musgrore, V Q. B. 230. 

(g) Cox V. Leigh, L. R., 9 Q. B. 333 ; 
43 L. J., Q. B. 123; 30 L. T. 494; 22 
W. R. 730. See too Cook v. Cook, An- 
drews, 219 ; Hodgson y. Gascoigne, 6 B. & 
Aid. 88 ; Riseley v. Ryle, 10 M. & W. 
101; 11 Id. 16. 

(A) Saunders v. Musgrave, 6 B. & G. 624 ; 
2 0. & P. 294 ; Anderson y. Midland R. 
Co., 3 E. & E. 614 ; 30 L. J., Q. B. 94. 

(t) Harrison y. Barry, 7 Price, 690; 
Duck V. Braddyll, M‘Clel. 217 ; 13 Price, 
455. 

(A) Yates y. Ratledge, 6 H. & N. 249. 

(/) Thurgood v. Riehardson, 7 Bing. 428 ; 
4 C. & P. 481. 

(m) BenneWs case, *2 Stra. 787. 

[n) Falgrave v. JYindhm, 1 Stra. 212. 
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an administrator who first obtains letters of administration after the Cn.XI. s. n. 
goods have been removed and sold, and the proceeds paid over to the Satu/attian of 
execution creditor (o) . i,y Extcntiw 

The sheriff is liable to an action at the suit of the landlord, for not 
paying a year’s rent, though the sheriff ought not to have seized the 8 Ann. c. u, 
goods on account of the tenant having become bankrupt, and may j 
therefore be liable also to an action at the suit of the assignees (p). ShorifF. 
Where a sheriff seized and sold goods under a fl. fa., ho was held 
tjj be liable to pay the whole of the proceeds to the assignees of the 
tenant, though he had paid a year’s rent to the landlord (y). In 
order to enforce a landlord’s claim for a year’s rent against trustees 
of a bankrupt tenant, after a seizure under a fieri facias which is 
illegal as against them, there must be an actual distress : unless, 
perhaps, the sheriff has paid the amount before he had notice of the 
bankruptcy (r). Where the sheriff seizes and removes, under a fi. fa., 
goods which are not the property of the judgment debtor, and after- 
wards pays the whole of the proceeds of the sale to the real owner, 
he is still liable under the statute for not paying a year’s rent to the 
landlord («). Under a fi. fa. against A., the sheriff seized the goods 
of B. ; B. claiming them, the sheriff obtained an order under the 
Interpleader Act, and 0., the landlord, claimed 251 . for a quarter’s 
rent. The goods were sold under the order, and the amount, after 
deducting the 25/., was paid by the sheriff into court. On the trial 
of the issue, B. established his claim ; it was held, that, under the 
circumstances, the sheriff was not justified in paying tlio rent (/). 

The landlord is entitled to a full year’s rent (if so much is in orrear) Landlord en- 
notwithstanding he has usually remitted some portion of it to 
the tenant («). But he can only claim from the sheriff the rent which 
was due at the time of the taking the goods in execution, and not 
that which accrued after the taking and during tho continuance of 
the sheriff in possession (a?). This used to be so where growing crops 
were seized under an execution and remained in the custody of tho 
sheriff or his vendee until they became ripe and wore cut and carried 
within a reasonable time in that behalf (y). But now, by 14 & 15 14 & 15 Viet. 
Yict. c. 25, s. 2, “ in case all or any part of tho growing crops of the 
tenant of any farm or lands shall be seized and sold by any sheriff or Cro^^?zod 
other officer by virtue of any writ of fieri facias or writ of execution, 
such crops, so long as the same shall remain on the farms or lands, tross for Rent 
shall, in default of sufficient distress of the goods and chattels of the 


S o) Waring y. Ihwbef ry^ 1 Stra. 97. (tf) Williams y. Lewscy^ 8 Bingf. 28. 

p) Buck Y. Braddyll, M^Glcl. 217 ; 13 (x) Hoskins v. Knight, 1 M. & S. 245 ; 

rnoe, 465. Remolds y. Jiarford, 7 M. & Q-. 449 ; 2 D. 

i q] Lee y. Lopes, Bart., 15 East, 230. & L. 327. 

r) Qethin v. Wilks, 2 Dowl. 189. (y) Wharton v. Naykr, 12 Q. B. 673 ; 6 

«) Forster y. Cookson, 1 Q. B. 419. D. & L. 136. 

t) White Y. Binstead, 13 0. B. 304. 
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Ch.XI. b. 11. tenant, be liable to the rent which may accrue and become due to the 
^^-^dlord after any such seizure and sale, and to the remedies by dis- 
by Execution tress for rocovory of such rent, and that notwithstanding any bargain 
and sale or assignment which may have been made or executed of 
such growing crops by any such sheriff or other officer.” In conse- 
quence of this enactment, the execution creditor can only make sure 
of being able to sell the crops, under an execution for their value, 
minm the acmmg rent; and the landlord may afterwards favour the 
purchaser to tho detriment of the tenant by abstaining from dis- 
training upon the crops so sold, and suing the tenant for such rent, 
or distraining for it on other goods. 

Whether ac- It is not clear whether the statute of Anne requires notice to be 
the Sheriff given to the sheriff of the arrears of rent duo and claimed by the 

necessary. landlord. Such notice is not required in express terms ; and it has 

been held that knowledge by the sheriff of tlie arrears duo is equiva- 
lent to actual notice thereof (s). In more recent acts in pari matcriS, 
notice is expressly requii’ed («). And under 8 Anne it has been held 
that the landlord must demand, or tho sheriff is not bound to secure, 
tho rent, for lie cannot take notice what the arrears are ; but if the 
landlord comes and acquaints him Avith them, then and not till then 
is he obliged to see the year’s rent satisfied before removal of the 
goods (6). Wliere an action was brought against the sheriff by tho 
execution debtor for seizing and selling more goods than were neces- 
sary to satisfy two executions, tho court decided against tho sheriff 
expressly on tho ground that ho had no right to levy for rent without 
a claim being first made by the landlord (c). In an action against 
the sheriff, founded on the statute, notice is always alleged, and should 
not bo omitted (rf). }3ut after verdict, an allegation that the sheriff, 
“ well knowing tlie promises,” removed tho goods without paying the 
rent, seems to be sufficient upon motion in arrest of judgment or on 
aj)poal (c). Notice from the landlord to tho execution creditor is 
clearly unnecessary (/). Tho notice to tho sheriff is only for the pur- 
pose of establishing beyond all doubt his knowledge of the landlord’s 
Such Notice claim (//), and should always be given by or on behalf of the land- 

statute has not specified any particular form, there 
can be no dispute about the terms (i). A notice to the sheriff stating 


- {z) Andrewa v. Dixon, 3 B. & A. 645 ; 
Itiaeiey v. Ityle, 11 M. & W. 20 ; Eible v. 
Jfuasey, 2 Ir. Com. L. R. 308 ; 10 W. H. 
710. 

(fl) 19 & 20 Viet. c. 108, s. 75 ; post, 
^60 ; 24 Viet. c. 10, s. 16 ; post, 462. 

(A) JFariny v. Dewberry, 1 Stra. 97 ; 
and 800 Colyer v. Speer, 2 Brod. & B. 67 ; 
Smith V. Eimell, 3 Taunt. 400. 

(t) Gawler v. Chaplin, 2 Exeb. 603, 607. 
(fl) Aveb. li. k T. 255 ; Bullun & L. PI. 


403 (3rd ed.); Thurgood v. Eichardeon, 7 
Binfif. 428 ; 4 G. & P. 481 ; Eesd v. Thoyta, 
6 M. & W. 410; 8 Dowl. 410; Bible v. 
Jfuaaey, 2 Ir. Com. L. R. 308 ; 10 W. R. 
710. 

(ff) See Lane v. Crockett, 7 Price, 666 ; 
Dalgrave v. Windham, 1 Stra. 212, 214. 
(/) Dalgrave v. Windham, supra, 
f^) Atidrewa y. Dixon, 3 B. & A. 646. 
(A) See Form, Appendix D., No. 9. 

(0 Colyer V. S/wer, 2 Brod. & B. 67. 
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that the rent is due to J. 8. and the mortgagees of his estate, and On. XI. s. u. 
signed by a person wfio is not the receiver appointed by the mortgage of 

deed, is sufficient (/). The notice may be given before or after the byExe^ion 
goods have been removed from the demised premises, and even after 
they have been sold, but before the proceeds have been actually paid 
over to the execution creditor (A). 

When the sheriff has notice or knowledge of rent duo to the land- Sheriff’sDuty 
lord, ho should endeavour to secure legal evidence on that point, and noSo of 
if possible inspect the lease (/). Ho should also forthwith give notice 
to the execution creditor or his solicitor of the rent in arrear, and 
request him to pay the same to tlie landlord or his bailiff pursuant to 
the statute, in default whereof the sheriff will witlidraw from posses- 
sion of the goods seized (;w). In case of non-compliance with this 
notice, witliin a reasonable time, the sheriff should withdraw from 
possession and make a return of nulla bona (>2) ; unless, indeed, there 
are other goods within his bailiwick, in whicli case the levy should bo 
confined to them. “ The sheriff,” it is observed, in Cocker v. Mungrore^ 

“ is not called upon by law to advance money to pay the rent ; it is 
plain that such advance must be made by the execution creditor ; and 
if he neglects to make it, after notice of the rent being duo at all 
events (and it is not necessary now to say whether notice be requisite), 
the slieriff cannot bo called upon to sell the goods kt their value he 
what it wilL Until the rent be paid, there are no gootk out of which 
the sheriff is hound to levy^ that is, which ho is bound to sell ” (a). The 
statute says that the goods shall not be “liable to be taken,” i.o. 
taken and sold under the execution, “ unless the party at whose suit 
the said execution is sued out, shall before the removal” pay the 
rent {p). “ It is clear the statute does not moan the original taking, 
but that there shall not bo a substantial taking for the satisfaction of 
the debt, that is, by the removal and sale of the goods, without pay- 
ment of the rent” (7). Prior to the decision in Cocker v. Musgrove (r), 
the usual practice was for the sheriff to sell the goods under the 
execution and out of the proceeds to pay the landlord’s rent, and to 
apply the surplus (minus expenses) in or towards satisfaction of the 
debt or damages and interest, with costs of the execution, &c., as 
indorsed on the writ («) : and he may still adopt that course if he 
thinks fit, and so secure his poundage fees, &c. lie is entitled to 
poundage upon the amouiit of rent levied and paid (^) ; but not to 

(•) Colyer v. Speer^ ante. [o) Cocker v. Musgrove^ 9 Q. B. 235 ; 

(k) Amitt V. Oamittf 3 B. & A. 440 ; Calvert v. JoUffcj 2 B. & Adol. 421. 

Yates V. EatUdge^ 6 H. & N. 249 ; Blhle v. ip) A^te, 464. 

Hussey. 2 Ir. Com. L. E. 308 ; 16 W. R. (q) PerParko, B., in Eiseley v. Eyle^ 11 

710. M. & W. 21. 

(/) SeeAugustein v. Challisy 1 Exch. 279. (r) 9 Q. B. 223, 236. 

(m) See Form, Appendix D., No. 10. (s) 1 Chit. Arch. 640 (11th ed.). 

(m) C^ker v. MuegrovSy 9 Q. B. 223, (0 Davies v. Edmondsy 12 M. & W. 31 ; 

236. 1 D. & L. 395. 
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Gh.XI. B. 11 . deduct it from the landlord’s rent(w). By proceeding to sell and 
remove with notice or knowledge that rent is due, he sometimes runs 
bif£xewtion oonsiderahle risk : for instance, the property seized may belong to a 

^ third person (a?) ; or to the trustees of the tenant who has become a 

on bankrupt (y), or the goods when sold may not produce sufficient to 

Notice of satisfy the rent(s). The amount of rent claimed maybe disputed, 

Rent^«!«r</. ©specially where a large sum is claimed for a penal rent of so much 
per acre (a). Moreover, when the landlord makes a claim for rent, 
the sheriff cannot obtain any relief against such claim imder the 
Interpleader Act(i). And it was held, before the Judicature Act, 
that the tenant could not sustain a bill of interpleader in equity 
against his landlord, unless the title was affected by some act done 
by the landlord subsequently to the lease (c). All these difficulties 
may generally bo avoided by the sheriff giving notice to the execu- 
tion creditor, and proceeding as before suggested (rf). But in such 
case he should carefully abstain from a removal of any of the goods 
from off the premises until the rent has been actually paid (e). lie 
should also secure legal evidence of the tenancy, and of the arrears of 
rent due (/). 

Remedy Tho remedy which a landlord has in cases whore the sheriff pro- 

sSeritf. oeeis to levy tho execution and remove tho goods without payment 
of tho rent, is by a summary application to tho court or to a judge 
at chambers, founded upon affidavits, to compel tho sheriff to pay 
the rent duo (not exceeding one year’s rent) and tho costs of the 
application (y) ; or by a special action on tho case against the sheriff, 
founded on the statute (A) ; but not an action for money had and 
received (/). 

(b) Under County Court Process. 


Where Goods 
seized under 
County Court 
Warrant, 
Rent may bo 
claimed in 6 
Days by 
Notice to 
Bailiff. 

19 & 20 Viet. 
0. 108, B. 75. 


If goods bo taken in execution under a County Court Warrant, 
the statute 8 Ann. o. 14, s. I, does not apply, but a special procedure 
is substituted for it by the County Court Act, 1856, under which the 
landlord may claim rent within five days from the execution, and so 
get the county court bailiff to distrain for him. 

Tho words of the act (19 & 20 Viet. c. 108, s. 76) are those:— “Section 

(«) Gort V. Gofton^ 1 Stra. 643. Bunh^ 2 Cr. & M. 869 ; 2 Dowl. 641 ; 

(\i:) Forster v. Cookson^ 1 Q. B. 419; Ba/rwan t. 29 L. J., Ex. 366. 
Bettrdx. Knighly 8 E. & B. 865; 27 L. J., (c) Cook v. Earl liosslyn^ 1 Oiff. 167 ; 

Q. B. 369 ; Foulger v. Taylor^ 5 H. & N. 28 L. J., Oh. 833. 

202 ; White v. Binstcad^ 13 0. B. 304. (</] Ante, 458. 

(y) Luck Y. Braddyll^ M'Glel. 217 ; 13 (^) Smallman y. Pollard^ 6 M. A G. 

Price, 455 ; Lee y. Lopes^ 16 East, 230. 1001 ; 1 D. & L. 901 ; White v. Binsteady 

(s) llmehett v. Kimpson, 2 Wils. 141 ; 13 C. B. 304. 

Calvert Y. Joliffey 2 B. & Adol. 418; Groom^ (/) Augustein y. Challisy 1 Ezoh. 279 ; 
bridge y. Fletcher y 2 Dowl. 353. Keightley y. Birehy 3 Camp. 521. 

(a) Bateman y. Famsworthy 29 L. J., (y) Ante, 456 (d). 

Ex. 365. (A) Ante, 456 {e). 

(5) 1 & 2 Will. 4, c. 68, a. 6 ; Watson’a (t) Green y. Auetiny 3 Camp. 260. 
Sheriff, 282—288 (2nd ed.) ; Eaythom v. 
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one of the act of the eighth year of the reign of Queen Anne, chapter On. XI. a. ii. 
fourteen, shall not apply to goods taken in execution under the warrant 
of a county court, but the landlord of any tenement in which any such iy Execution 
goods shall be so taken may claim the rent thereof at any time within 
five clear days from the date of such taking, or before the removal of County Coi^ 
the goods, by delivering to the bailiffl or officer making the levy any 19 & 20 Vict. 
writing signed by himself or his agent, which shall state the amount 
of rent claimed to be in arrear, and the time for and in respect of 
which such rent is due (A) ; and if such claim be miide, the bailiff or 
officer making the levy shall in addition thereto distrain for the rent so 
claimed and the costs of such distress, and shall not within five days next 
after such distress sell any part of the goods token unless they be 
of a perishable nature, or upon the request in writing of the party 
whose goods shall have been taken ; and the bailiff shall afterwards 
sell such of the goods under the execution and distress as shall satisfy, 
first, the costs of and incident to the sale, next the claim of such 
landlord not exceeding the rent of four wwks whore tlie tenement 
is let by the week, the rent of two terms of payment where the 
tenement is let for any other term less than a year, and the rent of 
one year in any other case, and lastly, the amount for wliich the 
warrant issued ; and if any replevin be made of the goods so taken, 
the bailiff shall, notwithstanding, sell such portion thereof as will 
satisfy the costs of and incident to the sale under the execution, and 
the amount for which the warrant issued : and in either event the 
overplus of the sale, if any, and the residue of the goods, shall be 
returned to the defendant ; and the poundage of the high bailiff and 
broker for keeping possession, appraisement and sale under such dis- 
tress shall be the same as would have been payable if the distress 
had been an execution of the county court., and no other fees sliall be 
demanded or taken in respect thereof.’’ 

If the bailiff seize under a warrant of the county court, on the de- 
fendant’s premises, goods belonging to a stranger, ho eaniiot distrain 
such goods under this enactment for the rent of the landlord ; and if 
he does so the true owner is entitled to have his goods back (/), The 
notice to the bailiff does not constitute him the landlord’s agent to 
distrain ; but in doing so ho acts as an officer of the court pursuant 
to the statute (w). It seems that the Interpleader Act applies to a 
landlord’s claim for rent ; and that where the landlord appears upon 
the hearing of an interpleader summons in a county court, ho as 
well as the execution creditor and the claimant, has a right of 
appeal (w). 

(k) SeeFonn, Appendix D., No. 11. (m) Gaje v. 0>lliiu, L. R., 2 C. P. 381 ; 

W Beard v. Knight, 8 E. & B. 806 ; 27 36 L. J., C. P. 144. 

L. J., Q. B. 369 ; Foulgcr v. Taylor^ 6 («) Wilcoxon v. Searby, Jn re Foulger v. 

H. & N. 202; White v. Bimtead, 13 C. Taylor^ 5 H. & N. 202; 29 L. J., Ex. 

B. 304. 164; Gagev, Collins, supra. 
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Cb.XI. 8. 11. 
BtUitf action of 
Arrears 
by Exemtim 
Creditor, 


Notice of Bent 
to Sheiili! on 
execution of 
Admiralty 
Process. 

24 Viet. 

0. 10, B. 16. 


ft 


(o) Under Admiralty Process, 

If a claim for rent be made upon goods seized under Admiralty 
process, the judges of the Probate, Divorce and Admiralty Division 
■will adjudicate upon the claim. It was enacted by the Admiralty 
Court Act, 1861 (24 Viet. e. 10), s. 16, ns follows: — “If any claim 
shall bo made to any goods or chattels taken in execution under any 
process of the High Court of Admiralty, or in respect of the seizure 
thereof, or any act or matter connected therewith, or in respect of 
the proceeds or value ef any such goods or chattels, by any landlord 
for rent, or by any person not being the party against whom the pro- 
cess has issued, the registrar of the said court may, upon application 
of the officer charged with the execution of the process, whether before 
or after any action brought against such officer, issue a summons 
calling before the said court both the party issuing such process and 
the party making the claim, and thereupon any action which shall 
have been brought in any of her Majesty’s superior courts of record, 
or in any local or inferior court, in respect of such claim, seizure, act 
or matter as aforesaid, shall bo stayed, and the court in which such 
action shall have been brought, or any judge thereof, on proof of the 
issue of such summons, and that the goods and chattels were so taken 
in execution, may order the party bringing the action to pay the costs 
of all proceedings h.ad upon the action after issue of the summons 
out of the said Admiralty Court, and tho judge of the said Admiralty 
Court shall adjudicate upon the claim, and make such older between 
the parties in respect thereof and of tho costs of tho proceedings as 
to him shall seem fit, and such order shall bo enforced in like manner 
as any order made in any suit brought in tho said court. Where any 
such claim shall be made os aforesaid the claimant may deposit with 
the officer charged with the execution of tho process either the amount 
or value of the goods claimed, the value to be fixed by appraisement 
in case of dispute, to be by the officer paid into court to abide the 
decision of the judge upon the claim, and the sum which the officer' 
shall be allowed to charge as costs for keeping possession of the goods 
imtil such decision can be obtained, and in default of the claimant so 
doing the officer may sell the goods os if no such claim had been 
mode, and shall pay into court the proceeds of the sole, to abide the 
decision of tho judge.” And by the Judicature Act of 1873, sect. 34, 
matters within the exclusive cognizance of the High Court of Admi- 
ralty before the passing of that act axe assigned to the Probate, 
Divorce and Admiralty Division of the High Court of Justice. 
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We will now consider the remedies which the law provides for the 
tenant in cases where the distress levied by the landlord is illegal, 
irregular, or excessive. The peculiar remedy by the act of the party 
termed ‘‘rescue,” which is only available before impounding, and, there- 
fore, of little or no practical value, has been already considered (»). 


Sect. 1. — Repkim, 

(a) Nature of a Replevin and in what Cases applicable. 

Replevin is a remedy for the owner of goods or cattle which have 
been wrongfully taken under a distress for rent (6), whereby he obtains 
them back in a summary manner, through the registrar of tlie County 
Court of the district within which the goods or cattle were taken, 
upon giving security to try the validity of the distress or taking^ in an 
action of replevin to be forthwith commenced by him against the 


(a) Ante, Chap. XI., Sect. 10. 

[b) Replevin has been said not to be 
confined strictly to distresses, but to oxtend 
to all wrongful takings of goods or cattle; 
Oeorge v. Chamhm^ 11 M. & "W. 149; 7 
Jur. 836 ; AUm v. Sharp^ 2 Exch. 362 ; 


17 L. J., Ex. 209 ; Mellor v. LeatJur, 1 
E. & B. 619; 22 L. J., M. 0. 76; but 
see Mennie v. Blake, 6 E. & B. 842 ; 25 
L. J., Q. B. 399. It applies to distress 
damage feasant. 


Nature of a 
Replevin. 
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Oh. ms. 1 

Replevin (in 
vohAi Qam 
appiieabU), 

'When Re- 
plevin lies. 


Replevin only 
an optional 
Remedy. 


Within what 
time the,Be« 
plevin must 
be made. 

Kotioe, &c. 
before Action 
unnecessary. 


distrainer and prosecuted with effect (d), and without delay (rf), either 
in the County Court or in the High Court, and to return the goods or 
cattle, if such return shall be awarded (e). 

The essence of proceedings in replevin being, that the tenant enjoys 
the subject-matter of the distress in specie pending the trial of the 
action, it is material to consider when this action lies. It may be said 
briefly that replevin lies in case of a distress which is wholly illegal, 
and not merely irregular or excessive. Thus, it lies where no rent is 
due, or wliere the rent was tendered in time, or where goods exempt 
by law from distress are seized (with the exceptions, however, of 
animals ferm naturm (/), and perhaps fixtures [g) ). The proceeding 
consists of two distinct parts, viz. : 1. The replevy, whereby the goods 
or cattle are obtained back ; 2. The subsequent action of replevin to 
try tlie legality of the distress or taking. But it is in effect no remedy 
wliere the distress was originally lawful (A) ; unless it has become 
illegal by a sufficient tender of the rent or damage done, with ex- 
penses, being made before the impounding, and a subsequent wrong- 
ful detention whi(h in effect and construction of law amounts to a 
now wrongful taking {i) ; and, therefore, the fact alone that the dis- 
tress is for more than the sum due, does not entitle the tenant to replevy, 
the goods, but only to bring an action for an excessive distress (./). 

Eeplovin is only an optional remedy ; the tenant may, in any case 
where replevin lies, waive his right to replevy, and bring his action 
for damages instead. 

The tenant may avail himself of the right to replevy at any time, 
notwithstanding the goods have been removed after five days, and 
appraised, so long as they remain unsold (A). 

The stat. 24 Goo. 2, c. 44, s. 6, which enacts that no action shall 
be brought against a constable acting in obedience to the warrant of 
a justice of the peace till demand of a copy of the warrant and refusal 
thereof ; and statutes 2 & 3 Viet. c. 93, s. 8, and I & 2 Will. 4, c. 41, 
B. 19, which require a calendar month’s notice of action to be given to 
any constable for anything done in the execution of his office, and 
similar protecting statutes, do not apply to actions of replevin (/). 


(f) Tliia is to say, “with Buccefl8;“ 
Morgan v. Orijithf 7 Mod. 380 ; Tumor v. 
Turnery 2 Brod. & B. 107 ; Terreau v. 
ReavaUy 6 B. & G. 284, 300 ; Jackson v. 
Hamony 8 M. & W. 477 ; 1 DowL, N. 8. 
69 ; Tunnicliffe v. Wilmoty 2 C. & K. 626 ; , 
Tummons v. OglCy 6 E. & B. 671 ; 26 L. J., 
Q. B. 403. 

(i) That ifl to Bay, with “due diligence;” 
Bt!to what is improper delay, see Oeni v. 
CnCkSy 11 Q. B. 288 ; Harrison v. WardlOy 
6 B. & Adol. 146 ; Axford v. Ferretty 4 
Bing. 686. 

(e) 19 & 20 Viet. c. 108, bb. 63—71 ; 23 
k 24 Viet. 0. 126, s. 22. 


(/) Bac. Abr. tit. Replevin (F.). 

(g) Niblet v. Smithy 4 T. R. 604. 

(h) See per Lord Campbell, C. J., in 
Johnson v. Uphamy 28 L. J., Q. B. 266. 

t) Ante, Chap. XI. 

See 1 Chit. PI. 184 (7th ed.). 

(A) Jacob V. Kingy 6 Taunt. 46.1 ; 
JithsY. SiephenSy 1 Chit. R. 196. 

(0 Fletcher v. Wilkinsy 6 East, 283; 
Jones Y. Johnsony 6 Exch. 1.33; 20 L. J., 
H. C. 11 ; Gag v. Maithewsy 33 L. J., 
M.C.d8;inEz.Ch.,4B.&S.426. See, 
however, Mellor v. Leathery 1 E. & B. 619; 
22 L. J., M. C. 76, as to the protection of 

OODBtablCB. 
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Sect. 1. — !Reple\^n (Preliminary Procedure). 

If the replevy be made pev incuriam or mistake of the officer, it by Ch. xir. s. i. 
no means follows that the subsequent action of replevin cannot be 
maintained (t). Quod fien non dehet^ factum valet The remedy for applicable, 
such mistake is by a summary application to the court to sot aside r^piovy made 
the replevy, or to attach the officer, or the party, or both, for the 
contempt (./) . Where goods taken under a warrant of distress granted 
by Commissioners of Sewers were replevied, and the proceedings 
removed into the King’s Bench, that court refused to quash them on 
a summary application, leaving the defendant in replevin to put his 
objection in a more formal manner upon the record (/•). Whore a 
replevin cannot legally be made, the registrar slioidd on that ground 
refuse to act, but an action will lie against him for refusing to replevy 
in a proper case (/). 


(b) Mode of Proceeding to Replevy. 

Before proceeding to replevy the following points should bo con- Proliminary 
sidered, viz. : 1. Wlu'ther the distress or taking was wliolly illegal, 
and not merely excessive or irregular, or taken for the wrong caiLse i. Wliothcr 
(us stated in the notice of difilress) instead of the right one. 2. iUo^al. 
Wliother it is practicable and expedient to make a tender of the rent 2. Wliothera 
or damage, with costs of the distress, which tender cannot be made 
after the impounding. 3. Whether, considering the value of the 
goods taken with reference to the amount of the rent or damage 
claimed, it is worth while to replevy, seeing that whatever may bo the while to Re- 
value of the goods, security must bo given for such an amount as the 
registrar shall deem sufficient to cover the alleged rent or damage in 
respect of which tho distress was taken, and the probable costs of the 
cause in tho County Court, or in the Uigh Court, os tho ease may be. 

4. Whether tho action of replevin should bo commenced and prose- 4. In what 
cuted in the County Court for tlie district within whicli tho distress Aotbn^ould 
was taken, or in the High Court, or in tho court of tho lord of any brought, 
honor or franchise having oxelusivo jurisdiction to grant replevies {m). 

It is not optional to bring replevin in tho High Court- unless the rent 
or damage claimed exceeds 20/., or the title to some corporeal or 
incorporeal hereditament, or to some toll, market, fair or franchise is 
in question. In all other cases tho action must bo brought in tho 
County Court. Even where any title is in question the action may 
be brought in the County Court, subject to the power of removal by 
the defendant under 19 & 20 Viet. o. 108, s. 67 (n) ; and to an appeal 

Alien T. Sharp^ 2 Ezch. 361 ; 17 L. Co. v. Price, 16 L. T. 394. 

J., Ex. 209. {k) Pritchard y. Stephene, 6 T. B. 622. 

0} As to attachment, see Sex y. BurcKct, ll) Sabourin y. Marshall, 3 B. & Ad. 440. 

8 Mod. 209 ; Willes, 673, n ; Rex y. \m) Mounsey v. Lawson, 6 A. & E. 762. 

Monkhouse, 2 Stra. 1184 ; Rex y. Oliver, («) Re Fordham y. Ackers, 4 B. & S. 

Banbury, 14 ; Bull. N. P. 63; and as to 678 ; 33 L. J., Q. B. 67 ; S. C., nom. Rey, 
setting aside the proceedings, Rhymney R. y. Ourdon, 12 W. R. 201. 

L.T. . H H 
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Cu. XII. s. 1 wliero the rent claimed exceeds 20/ (c/). 5. By whom the replevy 
{^iMmry made and the action brought. It should be brought by the 

Procedure), party whoso goods have been distrained {p)\ i* o* hy him who has the 
6. I3y whom P^^opcrtf/, absolute or qualified, in the goods (q), a mere possessory right 
S(Sl)e having been said to be not sufficient (r) . It was, in the case of Fenton v. 

taken. Zo^an (a) , apparently assumed that replevin would lie at the instance of 

the real owner of the goods seized, although he was a person other than 
the tenant distrained upon ; and if the point, whether replevin was a 
remedy open to others than tenants, wore distinctly raised, it would be 
probably so decided. If goods of A. and B., the separate property of 
each, be unlawfully distrained, they cannot join in a replevin, but 
each may replevy his own goods (t). Joint owners and tenants in 
common may and should join in a replevin («)• Coparceners are joint 
owners (w). Executors may maintain replevin for goods of their 
testator wrongfully taken in his lifetime (:r). If the goods of a feme 
sole be taken, and she afterwards marries, the husband alone may 
replevy (y) without joining his wife, and, indeed, if the goods are 
taken after the marriage, she ought not to sue either alone (s) or with 
6. Against her husband (flf). 6. Against whom the proceedings should bo 

^ adopted. It may be against him who took or commanded the taking, 

or both (6). The landlord or person who caused the distress to be 
made is generally best able to pay damages and costs ; but to fix him 
with liability his authority to make the distress must be proved (c) ; 
and if only some of the goods or cattle were illegally taken (being 
privileged from distress), and the replevin is confined to them, it must 
bo proved not merely that he signed a distress warrant in the usual 
form, but that he authorized the taking of those goods or cattle which 
were so illegally token ; or that, knowing what had been done in his 
behalf, he ratified and adopted such illegal act ((/). lie should 
always bo made a defendant where the plaintiff intends to pay money 
into court (c). The agent who signed the distress warrant, or who 
directed the distress, may be mode a defendant ; as may also the 


(o) This 'was done in app., 

Gmnishy reap., 11 C. B., N. S. 209. 

(p) 19 & 20 Viet. c. 108, B. 64. 

Iq) Com. Dig. tit. Pleader (3 K. 1) ; Co. 
Lit. 145 b ; Bro. Bcpl. fol. 8, 20 ; 1 Chit. 
PI. 182, 183 (7th ed.) ; 2 Solw. N. P. 
' 1160 (13th ed.). 

(r) TemplemanY. Case^ 10 Mod. 25. But 
see Fell v. Whitaker ^ L. R., 7 Q. B. 120, 
and p. 600, post. 

. {s) 9 Bing. 676. 

(4 Co. Lit. 145 b ; Bro. Abr. tit. Be- 
plevin^ pi. 12 ; Gilb. Bepl. 162 ; 2 Selw. 
N. P. 1160 (13th ed.). 

(tf) Year Bk. 3 Hen. 4, 16 a; Co. Lit. 
146 b ; Bull. K P. 63 ; 1 Chit. PL 183 
(7th ed.) ; 2 Selw. N. P. 1160 (13th ed.). 


{x) Bro. Abr. tit. Beplevin^ pi. 69; 
Arundell v. Trcvill, Sid. 82 ; Bull. N. P. 
63 ; GUb. Rcpl. 166. 

(р) Fitz. N. B. 69 k ; Glib. Eepl. 156 ; 
2Sulw. N. P. 1160 (13th cd.). 

( 2 ) Clarke v. Laviea^ 7 Taunt. 72. 

(a) Berfi y. Mattaire^ Cas. temp. Hardw. 
119 ; 2 Selw. N. P. 1160 (13th ed.). 

(b) Com. Dig. tit. Pleader (3 K, 1) ; 2 
Boll. Abr. 431, 1. 6; GUb. Bepl. 162; 
Joftea V. Johnaorif 6 Exoh. 862. 

(с) Ante, 426. 
d) Ante, 426. 

(s) Pursuant to 23 & 24 Viot. o. 126, 
B. 23, whioh would appear to be BtiU in 
force. 
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broker (/). But although they may he made defendants, it does not Ch. XII. b. i. 
follow that they should in any particular cose : that is matter of 
discretion, with reference to the acts done, and other incidental facts, ^Pt'ocedure). 
including the evidence and the pecuniary ability of the parties. The 
pound-keeper, it seems, is not liable (^). It has been said that 
replevin cannot be maintained against a corporation aggregate, but 
only against their bailiff or agent (A), but this seems inconsistent 
with several recent ’ cases (/). It has been long since decided that 
a corporation may appoint a bailiff to distrain, without a war- 
rant under their common seal (A) ; and there seems no reason why 
they should not be responsible for acts so authorized ; for otherwise 
they might, by appointing a pauper to act for them, avoid all liability 
direct or indirect. 7. It should further be considered whether all the 7. Wliether 
goods or cattle should be replevied, or only some of thorn, on the oJi\y*8houid 
ground that they were legally exempt from the distress (/). The be replevied, 
value of such goods or cattle need not be ascertained, for whatever 
may bo their value (whether more or less than the rent or damage ascertained, 
claimed), the security must be for such an amount as the registrar of 
the County Court shall deem sufficient to cover the alleged rent or 
damage in respect of which the distress was made and the probable 
costs of the cause in the County Court, or in tlie High Court, as 
the case may be (wi), and docs not, as formerly, depend upon the 
value of the goods listrained, which had to bo ascertained upon the 
oath of some competent pei-son (/«). 8. Whether a bond with two 8. Wliethor 
sufficient sureties shall be given pursuant to 1!) & 20 Yiot. c. 108, 
ss. 65, 66 (a), and who are competent and willing to become such bo by Bond or 
sureties ; or whether a deposit, with a memorandum, shall bo made 
pursuant to sect. 71 (p). 

Formerly replevies were made by the sheriff of the county within Roployy mndo 
which the distress was taken, or by his under-sheriff or deputy (g^) ; 
and the sheriff of each county was bound to appoint four deputies at Court, 
least, dwelling not above twelve miles from each other, for the pur- 
pose of making replevies (r). But by 19 & 20 Viet. c. 108, s. 63, i 9 & 20 Vkt. 
“ the powers and responsibilities of the sheriff with respect to replevin 
bonds and replevins shall henceforth cease ; and the registrar of the 
County Court of the district in which a/iy distress subject to replevin 

If) Gilb. Repl. 162. (^) Cary v. Matthews^ cited 1 Salk. 191 ; 

ly) Badhin v. Towelly 2 Cowp. 470. G Vin. Abr. 287. 

(A) 1 Kyd on Corporations, 223 ; Bac. (/) Ante, 404. 

Abr. tit. Cwpataiwiw (E. 2). (w) 19 & 20 Viet. c. 108, sa. 66, 66, 71. 

(•) See Eoitem Counties R, Co, v. Broom («) Sec 11 Goo. 2, c. 19, s. 23 ; Middle- 

(in error), 6 Ezoh. 314, which decides that ton v. Bryan, 3 M. & S. 166. 
trespass lies against a corporation aggre- (o) Post, 477. 

gate for an aot done by their agent within (p) Post, 469. 

9ie scope of his authority ; and see Green (^) 62 Hen. 3, o. 21 ; 2 Inst. 138. 

7 . London General Omnibus Co,, 7 C. B., (r) 1 P. & M. c. 12, s. 3; ^^^Faulhur 

N. S. 290; 29 L. J., C. P. 13. v. Johnson, 11 H. & W. 681 ; Blumer v. 

Brisco, 11 Q. B. 46. 

H H 2 
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CH.xn. B. 1. shall be taken shall ho empowered, subject to the regulations herein- 
after contained, to approve of replevin bonds, and to grant reple- 
PneeiHre). vins, and to issue all necessary process in relation thereto, and such 
process shall he executed by the high bailiff.” 

Sect. 64. By sect. 64, “ such registrar sWl, at the instance of the party 
Repleviutobe whose coods shall have been distrained (s), cause the same to be 
Security replevied to sacli party, on his giving one or other of such secun- 
ties os are mentioned in the next two succeeding sections.” (See 
below.) 

23 & 24 Viet. It may be here stated that by 23 & 24 Viet. c. 126, s. 22, the pro- 
0 . 126, 8. 22. yjgjQjjg 20 Vlct. c. 108, “ wMch relate to replevin, shall be 

deemed and taken to apply to all cases of replevin, in like manner 
as to cases of replevin of goods distrained for rent or damage 
feasant.” 


The action of replevin is primS. facie to be brought in the County 
Court, but under certain restrictions it may be brought also in the 
High Court of Justice. 

19 & 20 Viet. By 19 & 20 Viet. c. 108, s. 65, “ an action of replevin may be 
Replcvins^iii ^^7 superior court in the form applicable to personal 

High Court, actions therein, and such court shall have power to hear and deter- 
^c^ty*k)^e replevisor shall wish to commence pro- 

givon in such ceedings ill any superior court, ho shall, at the time of replevpng, 
give security, to be approved of by the registrar, for such an amount 
as such registrar shall deem sufficient to cover the alleged rent or 
damage in respect of which the distress shall have been made, and the 
probable costs of the cause in a superior court, conditioned to com- 
mence an action of replevin against the distrainer in such superior 
court as shall be named in the security, wit/iin one week from the date 
thereof, and to prosecute sUch action with effect {t) and without 
delay (n) ; and, unless judgment therein be obtained by default, to 
prove before such superior court that he had good ground for believing 
either that the title to some corporeal or incorporeal hereditament, or 
to some toll, market, fair or franchise was in question, or that such 
rent or damage exceeded ticenty pounds^ and to make return of the 
goods, if a return thereof shall be adjudged” (a*). 

Sect. 66. By sect. 66, “ if the replevisor shall wish to commence proceedings 


l^plevin in iu a County Court, he shall at the time of replevying give security, to 
Condition's of" be approved of by the registrar, for such on amount as such registrar 
^ Ven^in such^ deem Sufficient to cover the alleged rent or damage in respect of 
Cases. ^ which the distress shall have been made, and the probable costs of the 

(s) A replevin can bo had onl^ by or on U) I. e. with success ; ante, 464 (c). 
behalf of the actual or constructive owner (m) Ante, 464 (d). 
of the goods; not by one who merely has (j:) Sec Foim of Bond, Appendix E., 
the possession of them (without more) ; Sect. 1, No. 6 ; of Memorandum of Deposit 

ante, 466 ; but see Fell v. Whittaker^ post, in lieu of Bond, Id., No. 6. 

600. 



469 


Sectt. 1.— Replevin (Preliminary Procedure). 

cause in the County Court, conditioned to commence an action of Cn.xil. s. i. 
replevin against the distrainer in the County Court of the district in 
which the distress shall have been taken, tcithxn one month (u) from Procedure^ 
the date of the security, and to prosecute such action with effect {or) 
and without delay (y), and to make return of the goods, if a return 
thereof shall be adjudged” (is). 

By sect. 67, “ any action of replevin brought in a County Court Soot. 67. 
shall be removed into any superior court by writ of certiorari, if the 
defendant shall apply to such superior court or to a judge there for into High 
such writ, and shall give security, to be approved of by the master of tion^at^^" 
such superior court, for such amount, not exceeding one hundred 
and fifty pounds, as such master shall think fit, conditioned to defend Security ia 
such action with effect {a) ; and unless the replevisor shall discontinue ^nch Cases, 
or shall not prosecute such action, or become nonsuit therein, to prove 
before such superior court that the defendant had good ground for 
believing, either that the title to some corporeal or incorporeal here- 
ditament, or to some toll, market, fair or franchise was in question, 
or that the rent or damage in respect of Avhich the distress shall have 
been taken exceeded twenty ^minds ; and every such superior court 
shall have power to determine the same action” (i). 

By sect. 70, where by this act, or any act relating to the County Sect. 70. 
Courts, a party is required to give security, such security shall be at 
the cost of the party giving it, and in the form of a bond (c*), with Surctioa. 
sureties, to the other party or intended party in the action or pro- 
ceeding : provided always, that the court in which any action on the 
bond shall be brought, may, by rule or order, give such relief to the 
obligors as may be just, and such rule or order shall have tlie effect of 
a defeasance of such bond.” 

It seems that a bond of the above nature may be entered into by a Jom{-Stock 
joint-stock company, or even by an infant, with sufficient sureties, 
and that the registrar cannot refuse to receive sucli bond, on the 
ground that the principal obligor is disqualified to execute it ; for 
otherwise such parties would lose the benefit of the statute (r/), and be 
thereby deprived of the right to replevy. 

By sect. 71, “ where by this act, or any act relating to the County Sect. 71. 

Courts, a party is required to give security, he may in lieu thereof 

deposit with the registrar, if the security is required to bo given in a a Memo- 
randum. 

(w) I. e. one calendar month ; 13 Viet. G E. & B. 571 ; ante, 464 {c). 

c. 21, B. 4. W See Form of Bond, Appendix E., 

[x) 1. e. with Buccess ; ante, 464 (c). Sect. 3, (h.) 4 ; Memorandum of Deposit in 

m Ante, 464 (d). lieu of Bond, Id., No. 5. 

(£) See Form of Bond, Appendix E., {c) See Forms. 

Sect. 1, No. 7; of Memorandum of Deposit (<0 Sco Young v. Bmnpton^ Chatham 

in lieu ef Bond, Id., No. 8. and GtUingham Watei'mrks Co., 1 B. A S. 

[a) I. e. with success : TunmoM v. Ogle, 675 ; 31 L. J., Q. B. 14 ; and dicta therein. 
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CH.xn. B. 1. 

Replevin 

{Freliminary 

Froeedure), 


Notices of 

proposed 

Sureties. 


Notice by 
Begistror. 


Affidavit by 
Sureties of 
their Suffi* 
cieney. 

Bond, how 
executed. 


Notice of 
Security by 
Deposit. 


Bond to be 
deposited with 
Begistiar. 


County Court, or with a master of the superior court if the security is 
required to be given in such court, a sum equal in amount to the sum 
for which he would he required to give security, together with a me- 
morandum (b), to be approved of by such registrar or master, and to 
be signed by such party, his attorney or agent, setting forth the con- 
ditions on which such money is deposited, and the registrar or master 
shall give to the party paying a written acknowledgment of such 
payment; and tho judge of the County Court, when the money shall 
have been deposited in such court, or a judge of the superior court, 
when tho money shall have been deposited in a superior court, may, 
on the same evidence as would be required to enforce or avoid such 
bond, os in the last preceding section is mentioned, order such sum 
so deposited to be paid out to such party or parties as to him shall 
soem just.” 

By the County Court Eules of 1875, Order XXX., it is provided 
that, “ in all coses whore a party proposes to give a bond by way of 
security, he shall serve by post, or otherwise, on the opposite party 
and the registrar, at his office, notice of tho proposed sureties, 
according to the form in tho schedule (/) ; and the registrar shall 
forthwith give notice to both parties of tho day and hour on 
which ho proposes that tho bond shall be executed, and shall state 
in the notice to the obligee that should ho have any valid objection 
to make to the sureties, or either of them, that it must then bo 
made” (r. 1) (</). 

“ Tho sureties shall make an affidavit of their sufficiency according 
to the form in tho schedule (A), unless the opposite party shall dispense 
with such affidavit” (r. 2). 

“The bond shall be executed in tho presence of the judge or 
registrar, or a commissioner of tho Supremo Court of Judica- 
ture ” (r. 3). 

“ Where a party makes a deposit of money in lieu of giving a bond, 
he shall forthwith give notice to the opposite party by post, or other- 
wise, of such deposit having been made ” (r. 4). 

“ In all cases where tho security is by bond, the bond shall be deposited 
with tho registrar until the action be finally disposed of” (r. 6). 

“ No registrar, deputy registrar, registrar’s clerk, bailiff, broker, or 
other officer of the court shall become surety in any case where by the 
practice of the court security is required” (r. 6). 

The sureties should be two freeholders or housekeepers. 

The opposite party should moke inquiries as to the sufficiency of 

i 

(e) See Form, Appendix E., Sect. I, {g) See Form, No. 301 in Bohedule to 
No. 8. C. C. RidoB. 

(/) See Form, Id., Sect. 1, Nob. 1 & 2. (A) See Form, Appendix E., Sect. 1, 

No. 4. 
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the proposed sureties, in like manner as where bail is put in in a Cn.xil.s. i. 
superior court; and if he has reason to think them insufficient, he 
should attend before the registrar at the time and place appointed, 
and object to them, and, if necessary, examine them before the regis- 
tror, who, after hearing all parties, will decide whether or not the 
sureties are sufficient. It seems that the registrar is not liable (as 
the sheriff formerly was) to an action for taking insufficient sureties 
on a replevy (?‘). Therefore the distrainer must, at his peril, avail 
himself of this opportunity to moke any objections to them. 

It is to be observed, with reference to the foregoing enactments -Whoro Action 
and rules, that a/i actions of replevin, without any exception, may 
be commenced and prosecuted to final judgment and execution in the 
County- Court of the district within which the distress was taken, 
whatever may bo the amount of rent or damage claimed, and iiotivith- 
standing the title to some corporeal or incorporeal hereditament, or 
to some toll, market, fair or franchise is in question (A). In many 
cases it may be expedient for the replevisor to sue in tho County 
Court, rather than in tho High Court, even wdioro he has the option of 
suing in either court, and especially whore there is any doubt whetlier 
ho has such option ; or where he expects to fail in tho action, and to 
have to pay all the costs (which are much less in the County Court than 
in the High Court). It seems, however, that if successful in tho County Costs in 
Court he will only recover costs as in an action for less than 5/., which 
do not include any brief or fee to counsel, nor any solicitor’s costs (/), 
notwithstanding tho distress was taken for more than 20/. (or even 60/. 
or 500/.), and the value of tho goods replevied was moro than suffi- 
cient to satisfy tho distress; or however important or difficult may 
be the question of law or fact involved in the pleadings, tho damages 
recoverable in tho action being always under 5/. {m). But it docs 
not appear to bo finally settled in the County Courts whether tho 
value of the goods replevied ought not to bo proved and taken 
into consideration, as part of the damages recovered, with a view 
to costs. 

Supposing tho distress to have boon wholly illegal, tho replevisor When Action, 
cannot safely bring replevin in the High Court, unless ho can prove 
before such court that ho has good ground for believing cither tliat 
tho title to some corporeal or incorporeal hereditament, or to some toll, 
market, fair or franchise is in question, or, that the rent or damage in 
respect of which the distress was made exceeded tiventy pounds. In 

(i) Pollock & Kicol, C. C. Prao. (8th Blades^ 5 Taunt. 225 ; Jeffery v. Bastard, 
ed.j, p. 21 ; Sullen & L. PI. 235 (3rd 4 A. A E. 823. 

ed.) ; see, however, 2 Chit. Aroh. 904 (^ Reg, v. Rainee^ 1 E. & B. 855 ; 22 

(13th ed.) ; Young v. Brompton^ ^o, Co., L. J., Q. B. 223 ; Re Fordham v. Ackers^ 
antOv 469 (<q. Even the sheriff was not 4 B. & S. 578 ; 33 L. J., Q. B. 67. 
liable where the sureties were apparently (/) 9 & 10 Viet. c. 95, s. 91. 

responsible, and he exercised a reasonable (w) Pease v. Chaghr^ 3 B. & S. 631. 

discretion in oecopting them; llindle v. 
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Chap. XII. — ^Eemedies tor Wrongful Distress. 

some cases, where the replevisor has good ground for so believing, 
he may not be able to prove it to the satisfaction of the High 
Court (n) ; and where there is any doubt on this point, it is safer to 
sue in the County Court. In many cases, where the replevisor clearly 
has the option to sue in cither court, it may be expedient for him to 
sue in the County Court rather than in the High Court. But the 
point above mentioned as to costs should not be overlooked, as it may 
make a great difference. 

After tho replevisor has once elected to sue in a County Court, ho 
•cannot afterwards remove the action into the High Court. He might 
have done so under 9 & 10 Viet. o. 95, s. 121, but that section was 
repealed by 19 & 20 Viet. c. 108, s. 2. The defendant in replevin 
cannot safely remove tho action from the County Coiut into the High 
Court by certiorari unless lie can prove before the High Court that he 
has good groimd for behoving, either that the title to some corporeal 
or incorporeal liereditament, or to some toll, market, fair or franchise 
is in question, or that the rent or damage in respect of which tho 
distress was' taken exceeded twenty pounds (o) ; and even in such 
cases, ho must give security for such amount not exceeding 160/., as 
the master shall think fit, conditioned to defend such action witli 
effect {p). 

Whore the action of replevin is to be brought in tho High Court, it 
must be commenced by a writ of summons in the usual form issued 
out of tho proper court, within one week from the date of the replevin 
bond or of the memorandum of deposit [q). 

Where the action of replevin is to bo brought in the County Court, 
a plaint must be entered there within one calendar month from the 
date of the replevin bond, or of tho memorandum of deposit (r). 

The amount of the security, whether by bond or deposit, we have 
seen does not depend upon tho value of the cattle or goods to be 
replevied, but upon the amount of the alleged rent or damage and the 
probable costs of the cause in tho High Court or in the County Court, 
as the case may be («). 

Probably nearly all actions of replevin would be commenced and 
determined in the County Courts, but for tho objection as to costs 
before mentioned (/). That however is so serious a drawback, as to 
render it generally unadvisablo for the plaintiff to bring his action of 
replevin in tho County Court where he can possibly avoid doing so, 
except where he knows that he is in the wrong, and will have to pay 
all the costs of the action. 


(n) Soo tho declaration in Tummoney. Ogle^ 
6 E. & B. 671, 575 ; 26 L. J., Q. B. 403. 

(o) Tummons v. Ogle, supra. 

(p) Auto, 464 (r); Tummms v. Ogle, 
supra. 


9 & 20 Viet. 0. 108, B. 66. 
i. 8. 66. 

.nte, p. 467. 

,nte, p. 471. 
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RtpUvin 

[Trcliminaiiy 

Frocedure), 


Fees 
on a 


payable 

Replevy. 


The fees payable at the County Court, on making a replevy, are os Ch. xil. 1 . 1 . 
follows (w): £ 8. d. 

//For a warrant to replevy 0 2 6 

7 For a replevin bond, where the alleged rent or 

damage {x) does not exceed 20/. . . . 0 10 6 

For a replevin bond, where the alleged rent or 

damage (x) exceeds 20/. 110 

For notice to the distrainer 0 2 0 

For delivering the goods 110 

Together with 6(1. a mile from the court house 
to the place where the goods are. 

For making a return to a writ of certiorari, 6d. in 
the pound, so long os total does not exceed . 0 10 0 
For costs out of pocket in the same . . . 0 15 0 

The fees payable in an action of replevin in the 
County Court are the same os those in other 
actions (y). 

In replevins all poundage, except as aforesaid, shall 
'be estimated on the amount of the alleged rent 
or damage, to be fixed by the registrar. 

The poundage is !«. in the pound ; fractions of a 
pound orer to be reckoned as one pound. 

In every case whore the poundage would, but for this direction, 
be estimated on an amount exceeding 20/., it shall be estimated 
at 20/. only. 


Other Fees in 
Replevin. 


(c) Action of Replevin in the County Court, 

By the County Court Act (9 & 10 Viet. c. 9G), s. 110, “all actions of o &'io Viet, 
replevin in coses of distress for rent in arrear, or damage feasant (s), 
which shall be brought in the County Court, shall be brought without wi&outWrit. 
writ in a court held under this act.” 

By sect. 120, “ in every such action of replevin the plaint shall be Sect. 120. 
entered in the court holden under this act for the district wherein the Plaint, 
distress was taken.” 

By 19 & 20 Viet. o. 108, s. 66, the action must bo brought within 19 & 20 Viet, 
one [calendar] month from the date of the security (whether by bond 
or memorandum of deposit), and must be prosecuted with effect {a), Month, 
and without delay (J). 

(m) 19 & 20 Viet. 0 . 108, s. 78, Sohed. (y) .See Pollock & Nicol, G. C. Frao. 

(0.), as altered by Treasury Order of (z) Extended to nil cases of replevin 

October, 1876; Pollock & ificol, C. C. whatever by 23 & 24 Viot. c. 126, 

Frao. 26 — 35 (8th ed.). s. 22. 

(jr) The words “ or damage*’ apply to a (a) I. e. with success ; auto, 464 (r). 
claim for damage feasant. (6) Ante, 464 (d). 
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Cu.XlI. s. 1. 

Replevin (in 
County Court), 

Entry of 
Plaint. 

C. G. Bulefly 
Order XXII. 

No other 
Cause of 
Action to bo 
joined. 


Particulars of 
the Cattle or 
Goods to be 
replevied. 


Fees. 


Summons to 
Defendant, 
with Particu- 
lars annexed. 

Trial and 
Judgment in 
a summary 
Way. 


Bight to 
Jury. 


Evidence for 
the Plaiutiif. 


The action is commenced by entering a plaint in the usual form at 
the office of the registrar of the County Court, which is generally open 
from ten till four, except on Saturday (c), when the office closes at 
one o’clock. 

By the County Court Rules of 1875, Order XXII., provision is 
made for the regulation of actions of replevin. 

By Rule 1 of that order, in an action of replevin no other cause 
of action shall be joined in the summons” (rf). This operates as a great 
protection to landlords and their bailiffs ((?), and also prevents con- 
fusion in the subsequent proceedings, wherein both parties ore con- 
sidered as actors, or plaintiffs, and the judgment differs from other 
actions, being frequently for the defendant with damages for the 
amount of the rent, or damage done, and costs. 

By Rule 2, on entering a plaint in replevin the plaintiff must 
specify and describe in a statement of particulars the cattle, or the 
several goods and chattels taken and of the distress, or other taking 
of which ho complains” (/). Such particulars must have been pre- 
pared when an application was made to the registrar to replevy (//), 
because the particular cattle or goods intended to be replevied ore 
mentioned in the warrant to the bailiff (//). The registrar, or his 
clerk, enters the plaint upon being furnished with such particulars, 
and upon payment of the usual fees (A). 

Upon the plaint being entered a summons issues in the usual form, 
with particulars annexed, and a copy is served on the defendant by 
the bailiff, in like manner as in other actions (?). 

By Rule 3, “ all actions of reideviu in cases of distress for rent in 
arrear, or for damage feasance (A), shall be tried in a summary way 
as other actions in the courts holden under the authority of the 
County Courts Act, 1846, and the judgment therein, in ordinary 
cases, whether for plaintiff or defendant, shall be according to the 
forms sot forth in the schedule” (/). 

By Order XVI., Rule 3, cases of replevin may, at the instance of 
either party, bo tried by jury. 


The plaintiff must prove the distress or taking of which he com- 
plains, and that the defendant was the person who took it or caused 
it to be taken (m) ; and that the defendant, or his bailiff or agent, took 


(c) When Saturday is the market-day 
of Uie town in which the court is holden 
some other day is fixed by order of the 
judge. 

(d) See per Pollock, C. B., in Mungean 
V. Wheatlnjy 6 Exch. 88 ; 20 L. J., Ex. 
106. 

(e) As to practice in High Court, see 
477, post. 


(/) SeeForm, App. E., Sect. 3, (a) I, post, 
(y) Ante, 467. 

(h) Id. 

(t) Pollock & Nicol, C. C. Prac. 205 
(8th ed.). 

(k) Seo 23 & 24 Viet. o. 126, s. 22. 

(/) See Forms, App. E., Sect. 3, (a) 2, 3. 
(m) Ante, 425. 
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or hod the goods or cattle at the place within the jurisdiction of the On. XII. e. 1. 
court mentioned in the plaint. In replevin the alleged place at which (»♦> 

the goods were taken is material (w) ; but the plaint may be amended, 
by leave of the judge, whenever it can be done without prejudice to the 
real question intended to be tried upon the merits {o). The plaintiff 
must prove that at the time of the taking he liad an absolute or 
qualified property in the cattle or goods taken (p). lie should also 
state the amount of expenses incurred in making the replevy ; but 
where no evidence on that point is given tlie usual amount will bo 
awarded if the plaintiff obtain the verdict. No special damage can be 
recovered unless it be expressly mentioned in the plaint, and sufTi- 
ciently proved. The plaintiff may either anticipate by evidence 
and negative the defendant’s right to distrain, or ho may reserve 
his evidence on that point until after the defendant has adduced his 
evidence (r). • 

The defendant may contend that the plaintiff’s evidence is insufficient Evulonco for 
on some material point ; ox. gr. — 1. That he, the defendant, was the 
person who took or caused to be taken the goods or cattle, lie may 
dispute or deny any alleged authority given by him for tho distress. 

If a distress warrant bo put in evidence by or on behalf of tho plaintiff, 
tho landlord may contend that it was not signed by him, nor by any 
person authorized to sign it as his agent— and that ho has never 
adopted or ratified It in any manner. Ho may contend (if tho fact bo 
so) that the warrant was expressly confined to the goods of tho tenant, 
and did not extend to tho goods of any other person (where a sub- 
tenant or lodger or third person sues) — or that tho Avarrant expressly 
prohibited the taking of anything not legally liable to be taken as a 
distress for rent (where the replevin is for cattle or goods legally 
exempt from such a distress), That ho neither took nor hotl tho 
goods or cattle at the place, within the jurisdiction of tho court, men- 
tioned in the plaint ; although this may sometimes be cured by an amend- 
ment, where the defendant took or had the goods at some other place 
within the jurisdiction. 3. That the goods or cattle were not at tho time 
of the taking tho property of the plaintiff («). Upon any of these points 
he may produce contradictory evidence. Uo may also prove a right 
to distrain, either on his own behalf or as the bailiff or agent of any 
other person (^), for all or any part of tho rent claimed («<), or for 
damage feasant, or for any other lawful cause. He need not prove a 

(fi) Fotter v. North j 1 Wma. Saund. 347; (f) See Trevillian v. 11 Mod. 112 ; 

Fatten V. Bradley^ 2 Moo. & Payne, 78. 1 Wms. Saund. 347 d, note; Trent v. Jfunt^ 

(o) 19 & 20 Viet. 0 . 108, s. 67; C. C. 9 Exch. 14; 22 L. J., Ex. 318; Snell v. 

Eulefl, 1876, Order XVII. ; PoUock & Fmch.^n C. B., N. 8. 651 ; 32 L. J., C. 

Nicol, 0. C. Prao. 170-173 (8th ed.). P. 117. 

p) Ante, 466. (») See Mh v. Bryan^ 3 B. & P. 348 ; 

r) See evidence in reply, post, 47C. Bosknige v. Caddy y 7 Exch. 840; 22 L. J., 

«) Ante, 466. Ex. 16; White v. OreenUhy 11 C. B., N. S. 

209 ; 8 Jur., N. S. 663. 
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Oh. XII. fi. 1. right to distram for the particular cause alleged' at the time of the 
^h^^Cquh), 5 because, as we have seen, a man may distrain for one thing 

* and afterwards avow or justify for another (a;). It is therefore suf- 

ficient if ho prove a legal right to distrain for any cause whatever. 
The amount of rent in arrear, and the value of goods distrained, 
should also he proved (y). 

The plaintiff may in reply dispute and disprove anything attempted 
to be proved by the defendant in justification of the act complained 
of, but the usual practice (where the lease or agreement is duly 
stamped) is for the plaintiff to produce all his evidence in the first 
instance, ratlier than as evidence in reply. 

Tho Jadg- The judgment in replevin in ordinary cases, whether for plaintiff 
or defendant, is in the usual form, as in other actions. Where the 
plaintiff succeeds he is only entitled to a verdict for the expenses of 
the replevy (c) as proved or as estimated on the usual scale («). His 
solicitor’s charges (if any) connected with the replevy must be proved, 
otherwise nothing will bo allowed in respect of them, but only the fees 
paid to the registrar (J). As to the plaintiff’s costs of the action it is 
provided by County Court Rules, Order XXXVI., Rule 1 0, that “costs 
in actions of replevin may, where tho foes of court are paid on 5/. and 
upwards, be allowed to solicitors upon the scale applicable to actions 
on contract where the amount claimed exceeds 20/. if tho judge shall 
so order.” Unless tho fees bo so paid on 5/. or upwards, the plaintiff 
it seems is still left to his position under 9 & 10 Viet. c. 95, s. 91, 
and can get no costs of professional assistance, as the damages will be 
always or nearly always under 5/. (c). 

Judgment for 15y Order XXII., Rule 4, of the Rules of 1875, “ whore tho distress 
pSftreM is for rent, or for any other claim for which a distress may be lawfully 
taken and the defendant succeeds in tho action, if the defendant require, 
tho court shall, if the action be tried without a jury, and tho jury 
shall, if the action be tried with a jury, find tho value of the goods 
distrained, and if tho value be less than the amount of rent or other- 
wise of money in arrear, judgment shall be given for the amount of 
such value, but if the amount of tho rent or such other sum of money 
in arrear bo less than the value so found, judgment shall be given for 
the amount of such rent or other sura of money, and may be enforced 
in the same manner as any other judgment of the court” (cl). 

Execution. A judgment for either party in replevin is enforced in the some 
manner as in other actions (^). 

* W Ante, 444 {e). (b) Ante, 471. 

(y) See Sheape v. Culpeper, 1 Lev. 266; (r) See ante, 471. 

Bee, too, C. C. Rules, 1876, Order XXII., (rf) See Form of such Judgment, poet, 

Buie 4, infra. Appendix E., Sect. 3, (a) 8. 

(z) Ante, 471. (e) Pollock & Nicol, 0. C. Ptac. p. 191 

(a) Ante, 473. et mj, (8th ed.). 
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Either party to an action of replevin, “where the amount of rent Ch.xii. b. i. 
or damage exceeds twenty pounds” (/), who is dissatisfied with the (*» 

determination or direction of the said court, “in point of law, or upon — 

the admission or rejection of any evidence” (but not on any question Qu^tbn*of 
of fact), may appeal from the same to any of the superior courts of Law to iiijfh 
common law at Westminster, upon the same terms and conditions 
and in like manner as in other actions (ff). The party desiring to 
appeal must tcifhm fen dayn after the decision give notice of appeal 
to the other party or his attorney, and also give security, to be ap- 
proved by the registrar, for the costs of the appeal, whatever be the 
event of the appeal, and for the amount of the judgment, if he be the 
defendant (A). The court cannot entertain any sucli appeal where 
the condition of giving security for costs, &c., imposed by 13 & 14 
Viet, c. 61, s. 14, has not been strictly complied with (/). The 
appeal may be either in the form of a special case settled and 
transmitted pursuant to 13 Sf 14 Viet. c. 61, s. 15, or by motion 
under the County Courts Act, 1875, s. 0 (/.*), in which case the motion 
will bo for a rule nisi in the first instance. In either mode of appeal 
the matter will bo heard by the Divisional Court of (iueen’s Bench, 

Common Pleas, or Exchequer Division, as may bo appointed, at such 
times as they sit to hear appeals from inferior courts (/). When the 
appeal is by motion, the application for a rule nisi may, when no court 
is sitting for the hearing of such matters, be made to a judge at 
chambers (A). 


(d) Action of Replevin commenced in the High Court. 

By 19 & 20 Viet. c. 108, s, 65, “an action of replevin may be i9&20Viot. 
commenced in any superior court in the form applicable to personal 
actions therein, and such court shall have power to hear and deter- of Hin^h 
mine the same ; and if the replevisor shall wish to commence proceed- 
ings in any superior court, ho shall, at the time of replevying, give 
security, to be approved by the registrar, for such an amount as such Swurity to be 
registrar shall deem sufficient to cover the alleged rent or damage in ^pie^oi?^ ■ 
respect of which the distress shall have been made, and the probable 
costs of the cause in a superior court, conditioned to commence an 


(/} Ab a ^oncral rule, the right to 
appeal depend upon the amount of the 
plaintiff* H claim for rent and not on the 
amount for which judgment given ; 
PoUock & Niool, C. C. Prao. 236 (8th ed.) ; 
Dreeimanv. Earr\%f 9 £xoh.486; 23 L. J., 
£z. 210 ; Mayer y. Burgess^ 4 £. & B. 665 ; 
24 L. J., Q. B. 67 ; Vallance y. Nash^ 2 
H. k N. 712. 

Ig) 13 k 14 Viet. o. 61, S8. 14, 16, 16 ; 
19 k 20 Viot. 0 . 108, 68. 68, 71 ; C. C. 
Buies, Order XXIX. ; PoUock k Nicol, 


C. C. Prac, chap. XTT. (8th ed.). In 
WhitCy app., Greenish^ resp., 11 C. B., 
N. S. 209, the appellants succeeded on 
an appeal, although they were entitled to 
distrain for only one moiety of the rent 
for which the distress was taken. 

(A) >13 & 14 Viet. c. 61, 8. 14. 

(*■) Norria y. Carrington^ 16 0. B., N. S. 
10 . 

(k) 38 & 39 Viet. c. 50, s. 6. 

(/) Jud. Act, 1873, 8. 45; R. S. C. 
Order LVIIL, Rule 10. 
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Ch. XII. 8. 1 

Replevin {in 
High Court). 


Commenoe- 
ment of Ac- 
tion within 
one Week. 


A^rit of Sum- 
mons. 


Joinder of 
other Causes 
of Action. 


Old Declara- 
tion. 


Statement of 
Claim. 


What 

Damages 

I'cooverable. 

1. Non pros, 
at Common 
Law. 


2. By Statute. 


action of replevin against the distrainer in such superior court as shall 
be named in the security, teit/iin one week from the date thereof and 
to prosecute such action mth effect [m)^ and without delay (n)\ and, 
unless judgment therein bo obtained by default, to prove before such 
superior court that he had good ground for believing either* that the 
title to some corporeal or incorporeal hereditament, or to some toll, 
market, fair or franchise was in question, or that such rent or damage 
exceeded twenty pounds^ and to make return of the goods, if a return 
thereof shall be adjudged.’’ 

The action must bo commenced within one week from the date of 
such security, excluding the day of such date. And it must be pro- 
secuted “ with effect” (o), and ‘^without delay” (jo), otherwise the 
bond or deposit will be forfeited. 

The action is commenced by writ of summons as in other cases, 
which will be indorsed thus — “ The plaintiff’s claim is in replevin for 
goods wrongfully distrained ” (y). 

Under the Common Law Procedure Acts no other cause of action 
could bo joined with replevin, but this restriction is no longer in 
force, although separate trials may be ordered if the couri or a judge 
think the various causes of action cannot conveniently be disposed of 
together (r). 

The declaration used to be, as a mle, in a technical form, which, 
after alleging the taking of the goods, &c., in a certain place by the 
defendant, went on to allege that he “ unjustly detained the same 
against sureties and pledges, until, &c., whereby the plaintiff has sus- 
tained damage.” This form has been used by some practitioners 
since the Judicature Acts, but it would seem very doubtful whether a 
statement of claim in such form woqld be held good on a summons to 
set it aside or amend it, as the statement ought to be a narrative of 
facts and not a mere technical form (s). 

The only damages recoverable in this action oro the expenses to 
which the plaintiff has been put to replevy his goods {t). 

The common law judgment of non pros, in replevin was that the 
defendant should have a return of the goods (m) with costs («?) ; which 
judgment was final at once as to the return, and for the costs after 
taxation {x). 

By 7 Hen. 8, c. 4, s. 3, and 21 lien. 8, c. 19, s. 3, if the distress 


m) I. e. with success ; ante, 464 (c). 

n) I. e. with due diligence; ante, 
464 (</). 

4 (o) Ante, 464 {c). 

{p) Ante, 464 (rf). 

(o) R. S. C. Appendix A., Fart II., s. 4. 
r) R. S. 0. Order XVII., Rule 1. 

(«) Bee R. S. 0. Order XIX. 


(0 V. Chaytor^ 3 B. & S. 634 ; 32 
L. J., M. C. 121 ; Connor y. Sentleyt 1 
Jehh & S. 246. See, too, Wilkmson on 
Repleyin, 86. 

(u) 2 Chit. Arch. 890, 13th ed. The 
procedure now would seem to be under 
R. S. C. Order XXIX., Rule 1 (Id.). 

(v) Davies v. James, 1 T. R. 371. 

[x) Upright v. Lewis, 9 Dowl. 183. 
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was for rent, customs, services or damage feasant, and the plaintiff is Ch. XII. e. i. 

the defendant is entitled to his damages and costs, to he ('» 

assessed by a jury under a writ of inquiry (y). To obtain them after 
the entry of the judgment of non pros, on the roll, it must have been 
followed by an award of a writ of inquiry of damages (s), and then 
a writ of inquiry must have been sued out (o). 

By 17 Car. 2, o. 7, s. 2, “ whensoever any plaintiff in replevin shall yiGsa.2, 
be nonsuited before issue joined, in any suit of replevin by plaint or 
writ lawfully returned, removed or depending in any of the king’s quiry after 
com'ts at Westminster (i), the defendant making a suggestion in 
nature of an avowry or cognizance for such rent (6) to ascertain the 
court of the cause of tho distress, the court upon his prayer shall 
award a writ to the sheriff of tho county where tho distress was taken, 
to inquire, by the oaths of twelve good and lawful men of his baili- 
wick, touching the sum in arrear at the time of such distress token, 
and tlio value of tho goods or cattle distrained ; and thereupon notice 
of fifteen days shall bo given to the plaintiff or his attorney (c) in 
court, of the sitting of such inquiry ; and thereupon tho sheriff shall 
inquire of tbe truth of the matters contained in such writ, by tho 
oaths of twelve good and lawful men of his county, and upon tho 
return of such inquisition the defendant shall have judgment to 
recover against the plaintiff the aiTearagesof such rent (6) in e-ase the 
goods or cattle distrained shall amount unto that value ; and in coso 
they shall not amount unto that value, then so much as the value of 
the said goods and chattels so distrained shall amount unto, together 
with his full costs of suit, and shall have execution thereupon by fieri 
facias or elegit, or othonvise ns the law shall require” (d). 

This statute did not take away or alter tho judgment at common 
law ; it only gave a further remedy to the defendant, and it was 
always in his option whether ho would proceed under tho statute or 
not (e). It was often advisable to do so, because a writ of second 
deliverance after it would be inoperative, the goods still remaining 
with the plaintiff (/). 

Or, instead of executing a writ of inquiry under this statute, the 
defendant having signed judgment of non pros., might proceed upon 
the replevin bond against the plaintiff and his sureties (^). 

In some cases the court would, under special circumstances, set Settdui; aside 

Judgment of 

(y) y, Zeu'iSf 9 Dowl. 183. enactment, Chit. Fonns, 693—597 (9th Non pros. 

( 2 ) SeoForm, Gnit. Forms, 601 (9th ed.). od.). Judgment should bo entered for a 

(fl) See Form, Id. 602. return ; Cooper v. Shetbrooke, 2 Wils. IIG ; 

[b) Thifl act only applies to actions of Barnes, 127 ; Baker v. Lade, Garth. 253. 
replevin depending in one of the superior ( 0 ) Cooper v. Sherbrooke, Baker v. Lade, 
courts on distresses for arrears of rent ; supra p Bees v. Morgan, 3 T. R. 350. 

Davis V. James, 1 T. R. 373, Buller, J. (/) Playiers v. Sheering, 1 Vent. 64 ; 

(e) Barton v. Mickey, 6 Taunt. 67. BuU. N. P. 68 ; Coopery. Shirbrooke, supra, 

(d) See forms of proceeding under this (y) 2 Gbit. Arch. 892, 13th ed. 
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Ch. XII. s. 1. 

Replevin (hi 
High Court), 

Frosent Prao- 
tioe afl to 
Dismisal of 
Action. 


Defences, 
Avowry and 
Cognizance. 


Other De- 
fences. 


Limitation. 


Not guilty by 
Statute. 


Beply. 

Flea in Bar. 


aside a regular judgment of non pros., &o., and let in the plaintiflP to 
declare upon payment of costs (A). 

Under the present practice there is no special provision for the case 
of a judgment of non pros, in replevin. The defendant may get the 
action dismissed for want of prosecution under Order XXIX., Rule 1, 
of the Rules of the Supremo Court, which, however, would not give 
him a return of the goods or damages, and the court or judge, 
guided by the old practice, would probably make an order for an 
inquiry, or other mode of assessing damages (/), under the same rule. 

The defences to an action of replevin were formerly distinguished 
as pleas, avowries and cognizances, the two latter of which terms were 
used when the defendant justified the taking of the goods, &o. under 
a right to distrain, and also claimed their return and damages; the 
former being used when the person having such right, was the 
defendant, the latter when the defendant was bailiff or agent of the 
person having the right. These terms no longer exist as technicalities, 
a defence now being a statement of facts, and the defendant being 
able to counter-claim the return and damages ; but they will probably 
bo still frequently used for the sake of convenience. 

The other most usual defences are (1) a denial of the taking, under 
which the defendant would not bo entitled to anything but his 
costs (A) ; (2) a denial of the plaintiff’s property in the things taken, 
under which the same result will follow ; (3) an allegation that the 
things are the property of the defendant or a third party, in which 
case the defendant if successful will bo entitled to a return of the 
goods (/) ; (4) a justification of the taking (without any claim for 
return), when the defendant will get costs only {ni ) ; or (5) an allega- 
tion that the cause of action did not accrue within six years (w). In 
some coses the defendant may plead not guilty “ by statute” and give 
any special matter of defence in evidence ; as in the cose of a distress 
for poor rates {o), or for sowers rates (jt>), or where a constable is 
acting under the Municipal Corporation Act (y), but not in the case 
of distress for rent. 

When the plaintiff denied the right to distrain as set up by the 
defendant, his replication was formerly collod a plea in bar to the 


(h) Phytert v. Sheering^ I Vent. 64 ; 2 
Chit. Arch. 892 (13th edl 
(t) See R. S. C. Order XIII.. Rule 6. 

' (k) BuUyth^rpe v. Turner, Willes, 475 ; 

Bamos, 353 ; Bull. N. F. 63 ; 1 WmB. 
Saund. 347, n. (1). 

(1) Com. Dig. tit. Pleader (3 K. 13) ; 
Quicker v. Perter, Garth. 243 ; 1 Salk. 94 ; 
^eegrave r. Saunders, 6 Mod. 81 ; 1 Salk. 
6 ; Wildman v. Norton, 1 Vent. 249 ; S. C. 
Bub nom. JPildman v. North, 2 Lev. 92; 
Creese t. Bihon, 6 Mod. 103 ; Parker y. 


Meller, 1 Ld. Raym. 217. 

(m) Aykiburg y. Harvey, 3 Ley. 204 ; 
Cora. Dig. tit. Pleader (3 K. 12) ; Ley. 
Entr. 152. 

g 21*Jao. 1, e. 16, a. 3 ; 2 Selw.N. F. 
(13th ed.). 

(o) 43 Eliz. 0 . 2, 8. 19 ; 1 WmB. Saund. 
347 c, (n.). 

(p) 23 Men. 8, o. 6, b. 11. 

(9) 5 & 6 Will. 4, 0. 76, BS. 76, 133; 
Mellor y. Leather, 1 E. & B. 619. 
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avowiy (or oognizance),” but the' term “reply” will now cover all Cu. XIL a. i. 
matters pleaded by the plaintiff in answer to a defence or counter- 

, . , . Cbarrt. 

claim (r). 

From the somewhat peculiar nature of the defence formerly known Former Law 

as avowry, it will be well to consider the state of the law, statutory 

and otherwise, upon the subject of avowry and oognizance. 

Under 21 lien. 8, o. 19, s. 2, the lord of a manor or the owner of 21 Hon. 8, 

a freehold rent, or his baUifl, may avow or make cognizance for a ‘ ' 

distress ‘‘ within liis fee or seignory,” without naming the tenant or Cognlamoo 

person liable to the payment thereof. ]3ut the title of the person by 

whom or on whoso behalf the distress was made must bo shown (a*). 

By 11 Geo. 2, o. 19, s. 22, after reciting, that “great difficulties il Ghso. 2, 

often arise in making avowries or conuzance upon distresses for rent, 

^ ^ ^ aLvowpv op 

quit-rent?, ‘ reliefs, heriots and other services : ” it is enacted, “ That Conusance 

it shall and may be lawful to and for all defendants in replevin to 

avow or make conuzance generally, that the plaintiff in replevin or 

other tenant of the lands and tenements whereon such distress was 

made, enjoyed the same under a grant or demise at such a certain 

rent, during the time wherein the rent distrained for incurred, which 

rent was then and still remains due; or, that the place where the orforScr- 

distress was taken was parcel of such certain tenements held of such ’ 

honour, lordship or manor, for which tenements the rent, relief, 

heriot or other service distrained for was at the time of such distress, 

and still remains duo: without further setting forth the grant, without spe- 

tenure, demise or title of such landlord or landlords, lessor or the*^^ 

lessors, OAvner or owners of such manor ; any law or usage to the Title, &o. 

contrary notwithstanding {() ; and if the plaintiff or plaintiffs in such 

action shall become nonsuit, discontinue his, her or their action, or 

have judgment given against him, her or them, the defendant or 

defendants in such replevin shall recover double costs of suit^’ (w). 

The defendant may avow in the general manner allowed by this When inap- 

aot, whether the plaintiff be tenant or not, for the words of the statute 

ore in the disjunctive, “ plaintiff in replevin or other tenant.’’ But 

the enactment does not apply to an avowry whore the defendant had 

no reversion (a:) ; nor does it extend to avowries or cognizances for 

rent-charges (y) ; nor to an avowry for a lieriot by custom (s), but 


(r) Sco’R. S. C. Orders XIX., .xxrv. 

See Banki v. Angell^ 7 A. & E. 843. 
\t) See Chit. Forms, 600 (9th ed.). 

(tf) Now, in lieu of such double costs, a 
full and reasonable indomnitj as to all 
costs, charges and expenses ; 5 & 6 Viet. 
0 . 97, 8. 2. And soo R. S. 0. Order LV. ; 
Oamett y. Bradley^ 463, (n), ante. 

(a;) Pluck y. JHgges, 2 Dow. & Cl. 180 ; 
RooertsY, Jlfayncfids. temp.Napior, 175,196. 


(^) BtdpU V. Clarke j 1 Bos. & P., N. R. 
66 ; Leominster Canal Co, y. Norris^ 7 T. R. 
600; Same Co. v. Cowell^ 1 Bos. & P. 213 ; 
Boc, too, Kewnham v. Bever, 8 G. B. 660 ; 
7 D. & L. 253. 

(s) Lloyd V. irinloftf 2 Wils. 28; see 
Form of Justiiicatiou in Trespass for a 
Heriot Custom, Price v. Woodh^uee^ 16 M. 
&W. 1 ; 4 D. & L. 286; 1 Exoh. 669 ; 3 
Exch. 610, S. C. 
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On. XIL s. 1. only to reservations in the nature of “ services.” An avowry for a 
rent-charge ought therefore to state a seisin in fee of the person who 

created it, and deduce the title link hy link to the person by whom 

or on whose behalf the distress was made {a).' No demand of the 
amount due need he alleged, the distress itself being a sufficient 
demand (J), In an avowry under the statute the defendant must 
show a privity existing between himself and the tenant on the land ; 
and where the defendant avowed that certain persons to the defendant 
unknown held the close as tenants to the defendant, under a demise 
from A. to B. for a term unexpired, and that the interest of B. in the 
term had vested in these persons unknown, and that the rent was in 
arrear to the defendant ; it was held, that the avowry was not good 
under 21 lien. 8, o. 19, nor under 11 Goo. 2, c. 19 (c). The latter 
statute was made for the benefit of landlords, so that after the tenant 
had enjoyed the land, he should not bo allowed to pry into the lessor’s 
title : the terms of the contract must, however, bo truly stated in the 
avowry (rf). 

Allegation of Where, in an avowiy for rent, it turned out that less rent was due 
^t"dne*!* avowed for. Lord EUenborough stated that there had been 

no case since the statute 11 Goo. 2, o. 19, s. 22, in which tho avowant 
had not been holden to be entitled to recover for so much rent as was 
duo : and, therefore, where tho defendant in replevin avowed for two 
years and a quaitor’s rent, and proved a tenancy for two years only, 
he had a judgment pro raU (e) : and similarly tho dofondant had 
judgment pro rata when ho avowed for half-a-yeor’s rent, but was 
unable to prove that more than one quarter was duo (/) ; for an 
avowant may at any time before judgment abate his own avowry for 
part of the rent distrained for, but not after judgment (</). But an 
avowry for rent in arrear for one year, ending on the 29th of 
September, 1851, it has been held, is not supported by proof that no 
rent was duo for the year ending tho 29th of September, 1851, but 
that a portion of the previous year’s rent was due (/;). It may be 
added that, generally spooking, an avowry for part of a rent or 
penalty is bad, unless it show how the remainder was discharged,, for 
otherwise there might be another distress and avowiy for the 
residue (t). It is not necessary to aver that the rent still remains 
due (1). 

(a) See Fiuhom v. Souiter^ 8 Exch.,138 ; N. F. 1157 (13th ed.)> 

3 Chit. PI. 306 (^th ed.); as to aTOwries (/) Harrison y. Bamhy^ 6 T. B. 246, 
for rent-chargOB, boo also Vigen v. Bean 248. 

of St. BauVe (in error), 14 Q. B. 909, 928 ; if) See notos [e) and (/) ; and see also 

, long V. Buch'idge^ 1 Stra. 106 ; Bradby, Bac. Abr. tit. Replevin (0) ; Richards v. 

** 22, 35 ; Rivis v. Watsofiy 6 M. & W. 255. Comforthf 2 Salk. 680 ; Comyn, 42. 

! b) Kind y. Ammerg^ Hutton, 23. Rotkrugo y. Caddy^ 7 Exon. 840 ; 22 

c) Banks v, Angell^ 7 A. & £. 843. L. J., £x. 16. 
i) SyUivan y. Stradlingy 2 Wils. 208. (i) Holt y. Samhach^ Cro. Car. 103. 

e) Forty v. hnher^ 6 E^, 434 ; 2 Selw. \k) Clarks v. BavieSf 7 Taunt. 72. 
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The foot of being bailiff should be correctly stated, as it has been 
decided to be traversable (/). A cognizance as bailiff of an executor 
is proved by a distress made in the name of the testator and by his 
command, but shortly after his death, with a subsequent recognition 
of it by his executor (w?). 

Whore one is not sole seised, or has not solo title to the entire rent, 
he cannot avow alone, for such avowry would bo bad: therefore 
parceners must join in an avowry or cognizance for rent ; for they 
make but one heir, and the rent is an entire inheritance (>/). Joint- 
tenants also should join (o). One of several tenants in common may 
avow for his undivided portion of the rent (;?), but not for the 
whole rent (</). An assignee of the reversion of part, may avow for 
an apportioned part of the rent (r). An avowry by one of several 
co-heirs in gavelkind, in his own riglit, with a cognizance as bailiff 
of the other co-heirs, is sufUcient, without averring an authority to 
distrain from the other co-heirs {s). And if in replevin against two 
such persons, they make several avowries, eaeli in his own right, both 
avowries w^ill be abated; for if botli tho issues sliould bo found 
for the avowants, tho court could not give judgment severally for the 
same thing. 

An avoAvry by a husband alone in his o^vn name, for rent duo in 
right of his wife, is good, if it aj^jpear upon the record that Iw was 
entitled to make tho distress (t). If there bo a lessee for years, and 
the reversion descend on a maiTied woman, and afterwards tho rent 
be in arroar, and the husband distrain, and tho lessee bring replevin ; 
the husband ought to avow in tho name of himself and his wife, and 
not in his own name only, for the avowry is to be made according 
to the reversion, which is in the wife (it). Whore husband and wife 
demise tho wife’s land, reserving rent to them and tlie lieirs and 
assigns of tho wife, and tho wife dies without issue, in the lifetime of 
her husband, he cannot avow for the Bubseqiiont rent (jt). So where 
the husband lets the wife’s freehold laud on ]jer behalf, and she dies 
in his lifetime, without issue, Iio is not entitled to distrain for tho 
subsequent rent (y) : but it is otherwise where tho husband grants a 
lease in his own name of tho wife’s land, because tlie tenant is thereby 
estopped from denying the husband’s title (y). 


Ch. XII. s. 1. 
Jieplevin (m 
High Court), 

Allegation of 
Authority in 
a Cognizance. 

Avowriee by 
PeraonB 
jointly inte- 
rested. 


Avowrioa by 
Husband and 
Wife. 


Trevillian t. Pincy 11 Mod. 112 ; 1 
. 107 ; 1 Saund. 347 c, n. (2) ; Chambers 
Y. Lonaldsont 11 East, 66 ; Trent v. Ilunt^ 
9 Exch. 14 ; 22 L. J., £x. 318 ; 2 Sclw. 
N. P. 1164 (lathed.). 

(m) Whitehead y. Tailor, 10 A. & E. 210. 

(n) Stedman t. Page, 1 Salk. 390; S. C., 
Stedman y. Bates, 1 Ld. Raym. 64. 

(o) 2 Selw. N. P. 1168 (13th od.). 

(pi Harrison y. Bamhy, 6 T. B. 246, 249. 
{q) PhilpoH V. Ikhbinson, 6 Bing. 104. 

I 


(r) See Harmon v. Barnby, supra. Soo 
further as to avowrius by teuants in com- 
mon, Bac. Abr. tit. Itephvm (K). 

(*) Leigh v. Shepherd, 2 Brod. & B. 466. 
(q Whe V. Bellent, Cro. Jac. 442; sco 
also Gravenof v. Woodhouse, 1 Bing. 38. 

(m) Bac. Abr. tit. Jteplevin (K). 

(x) Hill V. Saunders, 2 Bing. il2 ; S. C. 
(in error), .4 B. & 0. 629. 

(y) Hou'e v. Searrott, 4 II. & N. 723 ; 
28 L. J., Ex. 326. 

i2 
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Cr. XII. B. 1. 

Replevin (in 
High Court), 


Avowries ty 
Executors 
and Adminis" 
traton. 


Avowries for 
Kent Nomiuo 
Poenie. 


Payment into 
Court. 

Payment into 
Court as to 
Part, and 
Avowry or 
Cognizanco as 
to the Resi- 
due. 


Domurrer to 
Avowry or 
Cognizance. 


By 3 & 4 Will. 4, o. 42, b. 37, executors or administratoM of any 
lessor or landlord may distrain upon the lands demised for any term, 
or at will, for arrears due to such lessor or landlord in his lifetime, as 
he might have done. This enactment is merely an extension of the 
previous right which was given to personal representatives by 32 
Hen. 8, o. 37, under which it was held, that where to a declaration of 
replevin for taking the plaintiff ’s goods, the defendant made cogni- 
zance as a bailiff of an executrix under the statute, for arrears of rent 
incurred in the lifetime of the testator ; such cognizance need not set 
out the title of the testator, nor show that the executrix was entitled 
to distrain under that statute ; and that at all events it could not be 
objected to after verdict ( 2 ). Where the avowry was as adminis- 
tratrix, of rent to which the defendant was entitled in her own right, 
she nevertheless had judgment, that part respecting the claim as ad- 
ministratrix being rejected as surplusage [a). 

An avowry or cognizance for an increased or penal rent should 
carefully avoid calling it a “penalty (t). An avowry on a demise 
at an increased rent, for every acre of the land which should be con- 
verted into tillage, is supported by evidence of a lease for a term of 
years, with a covenant to pay the increased rent for every acre which 
should be so converted “ during a part of the term,^' ex. gr. for the 
last three years (c). 

These points which have been noticed in regard to avowries and 
cognizances have, however, lost much of their weight, when it is con- 
sidered, first, that the principle of the new system of pleading is that 
pleadings should be merely a plain statement of facts, and, secondly, 
that the power of amendment is now almost unlimited. 

Money may be paid into court by a defendant in replevin, in like 
manner as in other actions ; but this is seldom done. There appears, 
however, to be no reason why it should not be done, even where part 
of the goods only have been rightly seized, in which cose payment 
into court may be made as to the rest, and an avowry made os to 
those rightly taken (rf). Whenever the defendant can justify the 
distress as to some of the goods only, and not as to the residue, this 
course should be pursued. 

If an avowry or cognizance was bad in substance, the plaintiff 
might demur to it (c) as ho may still do to the statement of defence (/). 
To which might be added a suggestion, in the nature of an avowry 

(z) Martin v. Burton^ 1 Brod. k B. 279. («) 16 & 16 Viot. o. 76, sfl. 61, 62, 89 ; 

(a) Browne v. Dummy ^ Hob. 208 ; Bac. see, for inatauce, iu Muni y. Brainee, 4 

Abr. tit. (K). Mod. 402; JFeeh v. Speed, 1 Salk. 04; 

(b) Seo Bollitt y. Forrest, 11 Q. B. 949; Mumberstone y. Dubois, 10 M. k W, 766 ; 

Bowers y. Nixon, 12 Q. B. 646, 668. 2 Dowl., N. S. 606. 

' (r) Boulston y. Clarke, 2 H. Blao. 663. (/) R. S. G. Order XKYIll., Rule 1. 

(rf) Lambert y. Hepworth, 2 Q. B. 729. 
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or cognizance, praying a return (A), and this will probably bo usually Ch. XII. s. i. 
allowed by way of counter-claim under the Judicature Acts (?). If 

the judgment on demurrer be for the defendant, it was that he should ^ 

have a return of the goods irreplevisable (A). But if tho distress were 
for rent, customs, services or damage feasant, an inquiry of damages 
and costs was awarded (A). And upon tho return of the writ of in- 
quiiy final judgment was given to recover the damages and costs ns 
assessed by the jury, with costs of increase as assessed by tho court (/). 

Or, if the distress were for rent, judgment might be given for the 
defondant pursuant to 17 Car. 2, c. 7 , s. 3 (/). The present practice 
on demurrer will be found in tho Rules of tho Supremo Court, 

Order XXVIII. 

The plaintiff^s pleading in answer to an avowry or cognizance was 
called a plea in bar, but this term is no longer used, the plaintiff’s 
pleading in answer being in all cases termed a reply {in). 

In addition to denying, by joinder of issue or otherwise, any allc- Rions in Ar- 
gations of tho defendant, tho plaintiff may reply what was called 
riens in anrre (n), which means that n// tho rent claimed had been 
paid or satisfied before the distress was taken: if any part thereof then 
remained unpaid and unsatisfied, tho verdict on this reply sliould be 
for the defendant for the amount of such part (o). But the plain! iff 
may of course plead riens in arrere as to part, and a tender of tlie 
residue before the distress was taken ; or a tender of tlio residue with 
expenses before tho impounding ; or tho Statutes of Limitations, or a 
release (p), or payment of rent in so many words (</), or any other 
valid defence as to such residue. 

There is no provision for the payment of money into court by a Payment into 
plaintiff in answer to a counter-claim, but it would probably be held ^oiintor- 
that sect. 23 of the Common Law Broceduro Act, 1800, wliich claiih. , 
allowed a plaintiff in replevin to pay money into court is still in 
force ; such payment, by virtue of sect. 24 of tho samo act, will not, 
nor will the acceptance of it by tho defendant, work a forfeiture of 
the replevin bond. 

The sum mentioned in a reply of tender in bar to an avowry or 
cognizance need not be paid into court ; because if tho distress were 
not rightfully taken, the defendant must answer the plaintiff his 
damages (r) : the action is not brought to recover tlie rent or damage 
done, but to try the validity of the distress : and, at common law, the 

(A) S&rei r. 2 Bos. & F., N. B. Solw. N. P. 1161 (IStli cd.).; Bullen & 

406. L. PI J81 (3rd ed.). 

I t) B. S. C. Older XXYIII., Rule 6. (o) Md v. Mryan, 3 B. & F. 348. 

A) See 2 Chit. Ardi. 894 (13th ed.). (p) Cooper v. Eohimon^ 10 M. & W. 

1) Id. 896. 694. 

m) R. S. C. Orders XIX., XXIV. (^) See Jona v. Morris, 3 Exoh. 742. 

n) See Miil v. Wright, 2 Esp. 670 ; 2 \r) Bull. N. F. 60. 
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Ce. XII. s. 1 

Jteplevin (m 
Hiffh Court), 


Bet-off. 


Discontinu- 

anoe. 


Nonsuit. 


Jud^pnt i 
Plaintiff,— 
Damages 
recoverable. 


judgment for the defendant was and is for a return of the goods or 
cattle, and not for recovery of the rent, &c. 

A set-off could not, prior to the Judicature Act, be replied to an 
avowry or cognizance for rent, because the statutes of set-ofl («) only 
apply where an action is brought to recover a debt, and not where a 
distress is made for rent, and a subsequent action of replevin is 
brought to try the validity of the distress {t). Nor does such a reply 
fall within that rule of the Supreme Court which deals with 
set-off and counter-claim (?«), as that rule, which is otherwise wide 
enough, applies to defendants only ; but as other causes of action 
may now bo joined with replevin, the plaintiff can avail himself in 
the action of any set-off or counter-claim which would answer the 
avowry or cognizance, by an additional claim in his statement of claim. 

The plaintiff may discontinue the action as in other cases (x) ; but 
ho will thereby forfeit his bond or other security conditioned to pro- 
secute the action with effect and without delay. 

The plaintiff may bo nonsuited in replevin as in other actions ; and 
the judgment at common law in such caso is, that the defendant have 
a return of the goods or cattle (not saying “ in'eplevisablo for ever’^) 
with costs (//). But if the defendant avowed or made cognizance 
under a distress for rent, customs, services, or damage feasant, the 
jury might inquire of the defendant’s damages and costs (s), and 
the same may now be done on a counter-claim {a ) ; and the judgment 
thereon is, not only for a return of the goods or cattle, but also that 
the defendant recover such damages and his costs. If the defendant 
has avowed or made cognizance for rent, the jury are, at the prayer 
of the defendant, to inquire concerning the sura of the arrears and 
the value of the goods or cattle distrained, under 17 Car. 2, c. 7, 
B. 2 (J), in like mauiier as whore they find a verdict for the de- 
fendant. 

If a verdict be found for the plaintiff ho is not entitled to damages 
for the value of the goods or cattle taken, if they wore returned to 
him when the replevin Avas made (as is usually the caso) ; nor to any 
special damage for their wrongful taking or detention ; nor to any 
compensation for the insult, annoyance and inconvenience to the 
plaintiff and his family by the distress ; nor for any injury thereby 
occasioned to his trade or business, credit or reputation ; but only the 
costs and expenses incurred by him on obtaining the replevy, in- 

(«) 2 Gk)0. 2, 0 . 22, B. 13 ; 8 G«o. 2, c. (:r) R. S. C. Order XXIll. 

24, BB. 4, 6. iv] See Form, Chit. Forms, 613 (9th ed.). 

(<) Abtolom V. Knight^ Bull. N. F. 181; (z) Under 7 Hen. 8, o. 4, a. 3, and 21 

tamos’ Notes, 454 ; Andrew v. Emmky 1 lion. 8, o. 19, s. 3, post, 487 ; see fom 

Brod. & B. 46, 47 ; por Holroyd, J., of postoa and judgment thereon, Chit. 
Stubbe V. Varsons^ 3 B. & A. 521. Forms, 614 (9th ed.). 

(m) R. S. C. Onlcr XIX., Rule 3. But (a) H. S. 0. Order XXII. , Rule 10. 

SCO Judicature Act, 1873, s. 24, sub-s. 7. (b) Post, p. 488. 
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eluding the fees paid at the County Court (c). Now, however, as 
other causes of action may be joined with replevin, the plaintiff 
should claim further damages in the first instance os for a substantive 
cause of action (rf). The expenses of the replevy wore formerly 
21 2s, in London and Middlesex, and in some other places, and 
21, lOs, elsewhere, being the supposed expense of the replevin bond ; 
but now the amount varies according to the sum distrained for. 
And if the plaintiff incurred further expenses than the foes paid at 
the County Court (his own solicitor’s charges for instance) he should 
prove them and also the fees so paid; otherwise the lowest usual 
amount will be awarded. 

If the goods or cattle have not been delivered to the plaintiff on 
the replevy, he is entitled to recover the value of the goods or cattle 
distrained (e), and also his damages for their detention, &o. (as in an 
action of detinue), together with the costs and expenses of the 
replevy; and perhaps also any special damage occasioned by the 
distress, which is properly alleged in the declaration and sufficiently 
proved. In such case the jury sliould by their verdict separate the 
damages, and find so much for the value of the goods or cattle, and 
so much for their detention, &c. (/). The jury may find a special 
verdict in an action of replevin (ff). 

By tho condition of the replevin bond, where the action is brought 
in the High Court, unless judgment bo obtained by default, the 
plaintiff must “ prove before such superior court that ho had good 
ground for believing either that tho^ title to some corporeal or in- 
corporeal hereditament, or some toll, market, fair or franchise was 
in question, or that such rent or damage exceeded 20/.” (A). It would 
seem that tho plaintiff should apply upon affidavit to the court or a 
judge at chambers (/) for leave to enter a suggestion on the roll, that 
tlie plaintiff has proved before this court that, &c. And when tho rule 
absolute or order for sucli leave is obtained to make an entry accord- 
ingly on the roll ; otherwise, perhaps, the plaintiff and his sureties 
may bo troubled with an action on the replevin bond, notwithstanding 
he obtained a verdict and judgment in his favour. 

By 7 Hen. 8, o. 4, s. 3, and 21 Hen. 8, c. 19, s. 3, every avowant 
and other person making avowry, justification or cognizance as bailiff, 
in any replegiare or second deliverance for any rents, customs, 
services, or for damage feasant, upon any distress taken in any lands 

( 0 ) Wilk. Repl. 86 ; Giddi v. Cruik- {h) 19 & 20 Viot. o. 108, s. 65 ; ante, 
thank, L. B., 8 0. P. 464 ; and 480, post. 477. 

(rf) B. S. 0. Order XVII., Buie 1. (i) to tho judge at nisi prius; 

[«) 2 Ohit. Aroh. 1082 (11th ed.). Tunnieliffe y. Wilmot, 2 0. & K. 626, but 

(/) Ash V. JVbod, Oro. Eliz. 69. in this cose a certifirjate was refused bo- 

(v) Boo the case of Jones v. Johnson, 5 cause tho plointilf had not obtaiued tho 
Exch. 862 ; 7 Exch. 452. verdict. 


On. XII. B. 1. 

Replevin {in 
High Court), 


Proof of spe- 
cial Bcason 
for suing in 
the High 
Court. 


Judgment for 
Defendant. 

Under 7 Hon. 
8, 0. 4. B. 3 ; 
21 Hon. 8, 

0 . 19, c. 3. 
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Ch. XTI. s. 1. or tenements, if the avowiy, cognizance or justification be bound for 
plaintiff bo nonsuit, or otherwise barred, shall recover his 
damages and costs against the plaintiff, as the plaintiH should have 
done if he had recovered therein. 

The damages given by these statutes are inconsiderable, being 
merely such as the defendant has sustained by the delay of his remedy 
in consequence of the replevin (/). If the jury omit to assess them 
on finding a verdict for the defendant, the omission may be supplied 
by a writ of inquiry {m ) ; or they may be remitted, as is frequently 
done(;»). But it seems that if the damages bo remitted the de- 
fendant will lose his right to costs, because the right to costs is 
dependent upon the damages, which must be assessed by a jury (w). 

By 17 Car. 2, o. 7, s. 2, in case the plaintiff in replevin on a dis- 
tress for rent shall 1x3 nonsuit after cognizance or avowry made and 
issue joined ; or if the verdict shall be given against such plaintiff, 
tlien the jurors that are impannolled or returned to inquire of such 
issue shall, at the prayer of the defendant, inquire concerning the sum 
of the arrears and the value of the goods or cattle distrained ; and 
tlioreupon the avowant, or he that makes cognizance, shall have 
judgment for such arrearages, or so much thereof as the goods or 
cattle distrained amount unto, together with his full costs (o), and 
shall have execution for the same hy Jicri facm or elegit^ or otherwise 
as the law shall require. 

Sect. 4 provides ‘‘ that in all cases aforesaid (p) whore the value 
of the cattle (7) distrained as aforesaid shall not bo found to be the 
full value of the arrears distrained for, that the party to whom sucli 
arrears were due, his executors or administrators, may from time to 
time distrain again for the residue of the said arroars.” 

This act only applies to replevins on distresses for rent(r). A 
penal rent avowed for as a “ penalty ’’ is not within the statute (r) ; 
but a rent -charge is (/?). It is optional with the defendant 
whether he will avail himself of the statute by praying the jury 
to inquire concerning the sum of the arrears and the value of the 
goods or cattle distrained. lie should not do so without being pre- 
pared with evidence on those points, lie is not entitled to recover the 
costs of making the distress (s). If the jury do not find the amoimt 
of the aiTcars of rent and also the value of the goods or cattle 
distrained, the defect cannot be supplied by a subsequent writ of 

(l) 2 Chit. Arch. 1083 (1 1th od,). (;)) This includes actions wherein the 

(m) Id. 1083, 1084. defendant obtains judgment of non pros., 

(w) Per Pattoson, J., Wright v. LewUy or upon demurrer. 

®9 Dowl. 187, 188. (y) Not “or goods.** 

( 0 ) This means ordinary costs as between (r) PoUitt v. Porrnty 11 Q. B. 949. 

pn^and party, and not costa as between (\) Jamieson v. Trevelyan^ 10 Exoh. 748; 

solicitor and client; Jamieson v. TrmlyaUy 24 L. J., Ex. 74. 

10 Exch. 748 ; 24 L. J., Ex. 74. 


Under 
17 Car. 2, 
0 . 7, 8. 2. 


Sect. 4. 
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inquiry, beoause the act requires the jury who try the issues to moke Cu. XII. s. i. 
those inquiries (^). But the defendant may upon such defective 

verdict enter up judgment as at common law («) : or if the jury have — 

assessed the damages, but not the amount of rent, and the value of 
the goods or cattle, the defendant may have leave to enter up his 
judgment, as under 21 Hen. 8, o. 19, s. 3 (a;). This distinction 
should be observed, that by 17 Car. 2, c. 7, in case of nonsuit or non 
pros, before issue joined, the defendant may issue a suggestion upon 
the record in the nature of on avowry or cognizance, and thereupon 
sue out a vnit of inquiry ; but in the case of a nonsuit at the trial, or 
of a verdict for the defendant, the jury must then and there inquire of 
the rent in orrear and the value of the goods distrained ; and if they 
omit to do so the defect cannot afterwards be remedied by a writ of in- 
quiry (y), unless the distress was taken for something else than rent (z). 

In replevin, where the verdict is for the plaintiff, the court will not New Trial, 
in general grant a now trial, even on payment of costs, without very 
clear grounds ; for the landlord has other remedies for his rent, and 
a new trial would renew the liability of the sureties, and the plaintiff’s 
risk of paying full costs, charges and expenses («). 


A judgment for the plaintiff in replevin is a bar to an action for 
damages for the some taking of the goods in respect of which the 
replevin was brought (b). 


When Judg- 
ment a bar to 
other Action. 

Gibb» V. 
Cruikihank, 


Under 11 Geo. 2, o. 19, s. 22, where a defendant avowed or made Costs, 
cognizance upon any distress for rent, quit-rents, reliefs, heriots or 
other services, and the plaintiff became nonsuit, discontinued his 
action, or had judgment against him, the defendant in replevin 
recovered double costs. But now in lieu of such double costs ho is 
entitled to receive such full and reasonable indemnity as to all costs, 
charges and expenses incurred in and about the suit as shall bo taxed 
by the proper officer in that behalf {c). 

Under 17 Car. 2, c. 7, a successful defendant in replevin is not CostH of Dis- 
entitled to the costs of making the distress {d ) ; and the term “ full 
costs ” in that statute has been held to mean ordinary costs as between 
party and party, and not costs as between solicitor and client (d). 


(0 See JTard v. Culpeper,, Sir T. Baym. 
170 ; 1 Sid. 380 ; 1 Ley. 265 ; Freeman v. 
Archer, 2 H. Bl^. 763. 

(w) Aeee y. Morgan, 3 T. H. 349. 

{t) Qamon v. Jones, 4 T. B. 609 ; 2 Chit. 
Arch. 896 (13th ed.). 

{y) Rees v. Morgan, supra ; 2 Sclw. N. 
P. 1166 (13th od.). 

(«) See Jlerbei't v. Walters, 1 Ld. Baym. 
69 ; Valentine v. Fawcett, 2 Stra. 1021. 


(«) Farry v. Duncan, 7 Bing. 243. But 
SCO Fdgson v. CardiveU, L. B., 8 C. P. 647; 
28 L. T. 819. 

(b) Gibbs V. Cruikshank, L. B., 8 C. P. 
454 ; 42 L. J., C. P. 273 ; 28 L. T. 735 ; 
21 W. B. 734. 

(e) 6 Sc 6 Viet. c. 97, s. 2. But see Gar- 
nett V. Bradley, ante, 453 (»). 

id) Jamieson v. Trevelyan, 10 Exch. 748; 
24 L. J., Ex. 74. 
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Ca. SI. s. 1. 
Replevin (m 
High Court). 

Exeontion for 
Plaintiff. 

Execution for 
Defendant. 


Writ de Ro- 
toino Ha- 
bendo— how 
executed. 


Capias in 
Withernam, 


The execution for the plaintiff is the same as in other actions, viz., 
by fi. fa. or elegit (e). 

If the defendant have judgment at common law, he has execution 
by a writ de retomo habendo, to have a return of the goods or cattle 
distrained, and a fi. fa. for his costs (/). It seems that the writ of 
retomo habendo and a fi. fa. for the damages and costs may be 
included in one writ (/). 

If the defendant had judgment under 21 Hon. 8, c. 19 (j;), he had 
a writ de retomo habendo for a return of the goods or cattle dis- 
trained, and also a fi. fa. for his damages and costs (4) ; but will now 
in the former ease have what is colled a writ for delivery of the 
property as in an action of detinue ( t ). 

If tho defendant have judgment under 17 Oar. 2, c. 7 (A), to re- 
cover the arrears of rent or value of tho distress, he has execution by 
fi. fa. or olegit (/). 

The sheriff, under tho writ of retomo habendo, might cause the 
goods or cattle which were replevied to bo taken from the plaintiff 
and re-delivered to the defendant ; but this was seldom done. The 
usual practice was for tho sheriff to return elmigata, viz., that the 
goods or cattle were eloigned and removed to places unknown (m). 
Upon this return being filed tho defendant might have a “eapias 
in withernam,” by whieh the sheriff was commanded to take the 
cattle, goods, and chattels of the plaintiff, to the value of the cattle, 
goods, and chattels before taken, to be delivered to tho defendant, to 
be kept by him till tho sheriff can cause to bo returned tho cattle, 
goods, and chattels before taken, &c. (n). If this was returned nihU 
the defendant might sue out on alias, and after that a pluries (o) : 
but if those all proved unsuccessful he had to sue the plaintiff and his 
sureties on the replevin bond. 

The sheriff was not bound to execute a writ de retomo habendo by 
actually delivering the goods or cattle therein mentioned to the de- 
fendant, unless the defendant or some person on his behalf attended 
to point out the particular goods or cattle, and to receive the same. 
If that were not done the sheriff might make a return to the writ that 
no person did so attend {p). 

Tho writ of retomo habendo was generally sued out for the pur- 
pose of founding proceedings on the replevin bond ; but this is un- 

(«) 2 Chit. Arch. 1085 (I2th ed.). . ({) 2 Chit. Aioh. 1086 (12th ed.) ; Chit. 

(/) Id. 1086 ; forms, Chit. Fomu, 690, Forms, 597, 605, 609, 613, 616 (9w ed.). 

601, 606, 610, 613 (9th ed.). (i») Watwn, Sheriff, 420 (2nd ed.) ; 

{g) Ante, 489. form. Id. 639; Chit. Fonns, 691. 

(5) 2 Chit. Arch. 1086(12fhed.); forms, («) The meaning of “in 'withetnam'* 
Chit. Forms, 601, 602, 606, 611, 614. seems to bo “bT way of reprisal.’’ See 

(i) See R. S. C. Order XLII. Rule 4; Steph. Com. (7th ed.), Vol. til., p. 423. 

Older XLIX. («) 2 Chit. Aroh. 1086 (11th ed.]. 

ik) Ante, 488. \p) 2 Wms. Saqnd. 74 b, o ; 2 Chit. 

Arch. 1086. 
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Sect. 1. — Replevin (removed to High Court by Certiorari). 

necessary, for as such bond is conditioned to prosecute the suit “ with Oh. XII. s. i. 
effect,” and also to make a return, if return be awarded, the bond 
is forfeited by the plaintiff not prosecuting his suit loith success {q). 

The bond is considered as a further and better security for such 
return, &6. (r). 

The jury will now probably always find the value of the goods, and Jury to find 
the judgment, if for the defendant on his counter-claim, will be the 
same as that for the plaintiff in an ordinary action for detention of 
goods. 


(e) Action of Repkcin removed by Certiorari from County Court into 

the High Court, 

A plaintiff who has elected to bring an action of replevin in the Not by Plain- 
County Court cannot afterwards remove it into the High Court («). 

The defendant in an action of replevin commenced in the County By Dofend- 
Court may sometimes cause such action to bo removed by writ of 
certiorari into the High Court, pursuant to 19 & 20 Viet. o. 109, 
s. 67 {t). The application for such writ should generally bo made Application 
to a judge at chambers, and not to the court, except under special 
circumstances (/(). It should be supported by an affidavit entitled in Affidavit in 
the court to which, or to the judge of which tho application is made ; 
but not in any cause or matter (^). It must show tho special facts on 
which the defendant relies in support of tho application, and particu- 
larly that ho has good ground for believing either that the title to 
some corporeal or incorporeal hereditament, or to some toll, market, 
fair or franchise is in question, or that the rent or damage in respect 
of which the distress was taken exceeded 20/. (y). The judge may in Order or 
his discretion order tho writ to issue upon an ex parte application ; Summons, 
but more frequently only a summons to show cause is granted in the 
first instance (s). Tho court or judge may direct that tho rule nisi with a Stay 
or summons shall operate as a stay of proceedings («). It should bo 
drawn up and served, without delay, on tho opposite party and on Service 
tho registrar of the County Court. If not so served two clear days 
before tho day fixed for the hearing of tho cause tho judge of tho 
County Court may, in his discretion, order the party who obtained tho 
rule or summons to pay all the costs of the day, or so much thereof 
as be shall think fit, unless the High Court or a judge thereof shall 

(q) Watson, Sheriff, 421. & L. 1^3. 

(r) iiimor v. Turner^ 2 Brod. & B. 107. M 2 Chit. Arch. 1088 (11th od.). 

(«) Ante, 472. ( y) See forms of affidavit, Chit. Forms, 

(t) See Mmigean v. Wheatley ^ 6 Exoh. 683 (0th od.). 

88 ; 20 L. J., Ex. 106. {z) 2 Chit. Arch. 1088. 

(w) Bowm y. Evans, 3 Exoh. Ill ; 6 D. («} 19 & 20 Viet. c. 108, b. 40. 
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Chap. XII. — Remedies for WRONaFUL Distress. 


Ca. XII. 8. i. 
Htplevin (Re~ 
mwed to High 
Court by Cer* 
tiorari). 


No renewed 
Applioation ; 


unless on Ap- 
peal; 


or on differ- 
ent Grounds. 

Order or Rule 
absolute. 

Writ of Cer- 
tiorari. 


Appearance. 


have made some order respecting such costs (4)* Where the writ has 
been granted on an ox parte application, and the party who obtained 
it shall not lodge it with the registrar, and give notice to the opposite 
party, two clear days before the day fixed for hearing the cause to 
which it shall relate, the judge of tho County Court may, in his 
discretion, order tho party who obtained the writ to pay all the costs 
of the day, or so much thereof as he shall think fit, unless the High 
Court or a judge thereof shall have made some order respecting such 
costs (c). 

By 19 & 20 Viet. c. 108, s. 44, “ when any superior court or a 
judge thereof shall have refused to grant a writ of certiorari” [&c.] 
‘‘ no other superior court or judge thereof shall grant such writ ” 
[&c.] : ‘‘ but nothing herein shall affect the right of appealing from 
the decision of the judge of the superior court to the court itself, or 
prevent a second application being made for such a writ ” [&c.] “ to 
the same superior court or a judge thereof, on grounds different from 
those on which the first application was founded.” 

The summons or rule nisi is heard and determined in like manner 
as in other cases. When an order or rule absolute is obtained, the 
TOit of certiorari may be issued (rf). The defendant must thereupon 
give security, to bo approved of by one of the masters, for such amount, 
not exceeding 150/., as such master shall think fit, conditioned as 
pointed out in 19 & 20 Viet. c. 108, s. 67 (c). The security is in the 
form of a bond, with tAvo sureties, to tho plaintiff (./’). Or instead of 
a bond, a deposit may be made Avitli a memorandum [g). Tho writ 
is then delivered to the judge or registrar of the County Court, with 
such bond or memorandum annexed, who will thereupon make a 
return to tho writ (4) ; and Avhen such writ and return are filed at tho 
master’s office tho proceedings are removed into the superior court. 

The defendant should then enter an appearance in tho High Court 
in the usual form (/), and give notice thereof to tho plaintiff or his 
attorney. It seems, however, that if tho defendant will not enter an 
appearance, there may be considerable difficulty in compelling him to 
do so, but it will probably be always possible to obtain an order at 
chambers for the purpose (/i) ; and, on the other hand, the defendant 
could not non pros, the plaintiff for not declaring, because no day is 
given by tho writ of certiorari to the parties to appear in the superior 
court (/), but tliifl will not now prevent an order being made to dismiss 

(A) 19 & 20 Viet. c. 108, B. 40. (t) See Appendix to Rules of Supreme 

(c) Id. 8. 41. Court. 

(rf) Form, Chit. Forme, 684 (9th cd.). (I) See 2 Chit. Arch. 1089 (11th ed.); 

( 0 ) Ante, 4C9. Chit. Forms, 687 (9th ed.). 

(/) Sect. 70, ante, 469. {1) See Clerk v. Mayor y ^c. ofBertoicky 4 

(g) Sect. 71, ante, 469. B. & C. 649 ; Carton y. Great Western Jt, 

^{h) For FonuB of bond, deposit, and Co., 1 £. & £. 268 ; 28 L. J., Q. £. 103; 
return, fioe post, Appendix £., Sect. 3, 2 Chit. Arch. 1316. 

(b), 4, 6, 7. 
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Sect. 1, — Eeplevin (Recaption and Second Deliverance). 

for want of prosecution under Order XXIX. of the Rules of the Ch. xil. b.i. 
Supreme Court. And it must not be forgotten that if the plaintiff do 
not proceed in the action with due diligence he will forfeit the condition Court hj Cor- 
of his bond given when the goods or cattle were replevied, notwith- 
standing the removal of the cause into a superior court ; at all events, 
this was so when the proceedings were removed by re. fa. lo,, in 
which the parties had a day given them to appear in the superior 
court {m). 

The subsequent proceedings are in all respects similar to those Subsequent 
where the action is commenced in the High Court (#i). If the 
defendant succeed in the action, he must (unless the plaintiff discon- 
tinues, or does not prosecute the action, or becomes nonsuited therein) 
prove before the High Court that he, the defendant, had good ground 
for believing either that the title to some corporeal or incorporeal 
hereditament, or to some toll, market, fair or franchise was in 
question, or that the rent or damage in respect of which the distress 
was taken exceeded 20/. (o). The mode of doing this has been 
already suggested {p). 


(f) Writs of Recaption and Second Deliverance, 

The return of the chattels distrained to tlie defendant, in case of writ of Re- 
an avowry for rent, is awarded on the principle tliat they should bo 
detained as a pledge only until the rent or duty for which they 
were taken be paid or satisfied. As the defendant, whilst tlie suit is 
pending to determine the legality of the caption, has security to have 
a return made, if ho make out his claim, it was found necessary to 
protect the tenant’s property from further distresses, for the same 
cause, whilst the action of replevin was going on. For this purpose 
the writ of recaption was framed ; in which, if the defendant be 
convicted, he shall be fined to the (iueen ; because, by the second 
caption, the defendant takes upon himself to determine the justice 
and legality of the first, while that very point is under the considera- 
tion of the court in which the replevin depends ; for if the distress 
were lawful, he should have a return of it, and therefore the second 
is imrcosonable ; and if the first wore unlawful, much more is the 
second ; so that the recaption lies even whore the cause of the first 
caption is just( 3 '). If, however, the same cattle, or other cattle of 
the same proprietor, come on to the land damage feasant, they may 

(m) MwrU v. Matthews^ 2 Q. B. 293 ; (o) 19 & 20 Viet. c. 108, s. 67 ; ante, 469. 

Gent y. Cutts^ 11 Q. B. 288; Evans v. \p) Ante, 477. 

Bowen^ 7 B. & L. 320. \q) Imp. Gilb. Kepi. 224 ; Fitz. K. B. 

W Ante, 477. 71 E. 
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Chap. XII. — Urmpdies for WrongfuIi Distress. 


On. XII. s. 1 

Replevin {Re- 
caption and 
Second De- 
liverance), 

Writ of 
Second De- 
liverance. 


1)0 distrained again, because each distress is for a distinct or several 
injury (r). In the writ of recaption there can bo no avowry, but the 
defendant must justify as in trespass. 

At common law, if the plaintiff had been nonsuited, either before 
or at the trial, the defendant who distrained should have had return, 
but not irreplevisable ; so that the plaintiff after nonsuit might have 
had as many replevins as he chose. To remedy this evil, the Statute 
of Westminster 2 (13 Edw. 1, st. 1), c. 2, restrains the plaintiff from 
any more replevins after nonsuit ; but in lieu thereof gives a writ of 
second deliverance. The writ issues out of tho Petty Bag Offlee (s). 
It must be made returnable in the same court in which tho previous 
action of replevin was pending [t). It would seem that it may bo 
directed to tJie proper County Court, for such courts are now courts 
of record. If in such writ tho plaintiff bo nonsuited, or if the plea bo 
discontinued, or tlio writ abate, or if he prevail not in his suit, a 
return in-oplevisable shall be awarded (//). Upon a nonsuit, either 
before or after evidence, this writ will lie, because there is no determi- 
nation of the matter ; but no second deliverance lies after a judgment 
upon demurrer, or after a verdict, or confession of tho avowry. In 
all these cases judgment must bo entered with a return irroplovisablo ; 
for in the case of a demurrer and verdict, tho matter is determined 
by the law, and in that of a confession, it is determined by the con- 
fession of tho party. The writ of second deliverance must not vary 
in substance from the declaration in replevin, or it shall be abated ; 
but although the writ cannot vary from that in year, day, place or 
number of beasts, yet if tho first writ was of a lioifer, tho second may 
be of a cow, as by presumption it may in that distance of time grow 
to such. Where a writ of second deliveranctJ is awarded, it is a 
supersedeas of tho execution of a retomo habendo, and closes the 
sheriff’s hand from making any return thereon; but where tho 
defendant had avowed, and the plaintiff being nonsuited, brought 
this writ, it was held, that this was not a supersedeas of tho writ of 
inquiry of damages ; for these damages wore not for the thing avowed 
for, but were given by the statute 21 lien. 8, c. 19, as a compensation 
for the expense and trouble the avowant has been at. The proceeding 
in second deliverance is exactly tho same as in replevin, except that 
in tho declaration it is stated that A. B. was summoned by her 
^Majesty’s writ of second deliverance to answer, &c. (a?). If the 
sheriff will not execute the writ of second deliverance, the party ^ has 
his remedy against him. 

i r] Fitz. N. B. 71 E. second deliverance is, it would seem, taken 

a) In the Bolls Yard, Chancery Lane. away by statute 17 Car. 2, c. 7 ; Wilk. 

t) 13 Edw. 1, stat. 1, 0 . 2. Eepl. 138. 

u) Bao. Abr. tit. Replevin (E 3). When (r) Co. Entr. 680 a. 
the distress has been for rent, the writ of 
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Sect. 1. — Eepi.evin (Prpceedinos on the Eeplbvin Bond). 

Betuin irrepleviBablo is a judicial writ directed to the shorifT, for Cn. XIT. b. l. 
the final restitution of the oattle unjustly taken by another, and so 
found by verdict, or after nonsuit on a second deliverance (y). If SeamdOe. 
the plea be to the writ, or any other plea be tried by a verdict, or 
judged upon demurrer, a return irreplevisable shall be awarded, and “ 

no new replevin shall be granted, nor any second deliverance by the piovisaWo, 
Statute of Westminster 2, but only upon a nonsuit ; but if upon issue 
joined the plaintiff do not appear on the trial, being called for that 
purpose, a return irreplevisable shall not bo awarded, but the party 
may have a writ of second deliverance. If a man has a return 
irreplevisable, and a beast dies in the pound, ho may distrain anew ; 
so, if the beast dies before judgment. The owner, however, may 
tender the arrears, with all costs (including tlio expenses of the 
distress) ; and if the defendant then refuse to deliver the distress — it 
being only in the nature of a pledge — the plaintiff may bring an 
action for the detention. 


(g) Proceedings on the Replevin Bond. 

The condition of a replevin bond varies according to tho court in 
which the action of replevin is to be commenced and prosecuted (s). 

An action on tho bond may bo brought immediately on tho con- 
dition being broken {a). It must bo brought in tho name of tho 
obligee, his executors or administrators. It may bo brought against 
all the obligors jointly, or against any one of them separately ; but 
not against any two, unless the other bo dead. The court in which 
the action is brought may by rule or order give such relief to the 
obligors as may be just, and such rule or order shall have the effect 
of a defeasanco of such bond [b). Tho obligees are liable only to 
tho amount of tho penalty on tho bond and tho costs of the action 
thereon (c). Therefore proceedings in such suit may be stayed on 
payment of the penalty and costs, though the plaintiff’s costs in tho 
replevin suit much exceed the penalty {d). A judge at chambers 
may order the stay of proceedings (d). Tho sureties are liable only 
to the amount of the rent in arreor at tho time of tho distress, and 
the costs of the action of replevin and of the action on the bond ; but 
not for any subsequent rent (e). 


M Bao. Abr. tit. Replevin (E 6). 
u) Ante, 463. 

(a) Gilb. Repl. 226 ; see Waterman y. 
Tda, 2 WilB. 41 ; Tumor v. Turner^ 2 
Brod. k B. 107 ; 2 Chit. Arch. 1101 (12th 
ed.). 


(6) 19 & 20 Viet. c. 108, b. 70 ; ante, 
469. 

(f) Eefford v. Alger ^ 1 Taunt. 218; 
Branecmbe y. Scarborough^ 6 Q. B. 13. 

(d) Ward v. Henley^ 1 Y. & J. 286. 

(«-) Ante, 478. 



496 Chap. XII. — ^Bemedies foe 'W’konoful Distress. 

Ch. III. s. 1. (h) Proceedings to obtain Sum deposited in lieu of a Bond, 

{Prouedingt to Where a sum of money has been deposited with a memorandum 

pursuant to 19 & 20 Viet. o. 108, s. 71 (/), “the judge of the County 
J5(m5). Court, when the money shall have been deposited in such court, or a 
judge of the superior court, when the money shall have been deposited 
in a superior court, may, on the same evidence as would be required 
to enforce or avoid such bond, order such sum so deposited to be paid 
out to such party or parties as to him shall seem just” (/). The 
application should be founded on a sufficient affidavit or affidavits of 
the facts, showing a breach or breaches of the condition or full per- 
formance thereof, as the case may be. 


Sect. 2 . — Damages for Wrongful Distress. 

(a) Summary Remedy within the Metropolitan Police District. 

By2 & 3 Viet. 0 . 71, “An Act for regulating the Police Courts in 
the Metropolis,” it is enacted (sect. 39), “ That on complaint made 
to any of the said magistrates by any person who shall, within the 
oBsd^and*" police district, have occupied any house or lodging hg the 

irregular weeh 0 )' month, or whereof the rent does not exceed the rate of fifteen 
pounds by the year, that his goods have been taken from him by an 
MatR^utan unlawful distress, or that the landlord, or his broker or agent, has 
trict. been guilty of any irregularity or excess in respect of such distress, it 

shall be lawful for such magistrate to summon the party complained 
against: and if upon the hearing of the matter it shall appear to 
the magistrate that such distress was improperly taken, or unfairly 
disposed of, or that the charges made by the party having distrained, 
or having attempted to distrain, are contrary to law, or that the pro- 
ceeds of the sale of such distress have not been duly accounted for to 
the owner thereof, it shall be lawful for the magistrate to order the 
distress so taken, if not sold, to bo returned to the tenant on payment 
of thb rent which shall appear to be due at such time as the magistrate 
shall appoint ; or if the distress shall have been sold, then to order 
payment to the said tenant of the value thereof, deducting thereout 
the rent which shall so appear to be due, such value to be determined 
by the magistrate ; and such landlord or party complained against, in 
default of compliance with any such order, shall forfeit to the party 
aggrieved the value of such distress, not being greater than fifteen 
pounds, such value to be determined by the magistrate.” 

This enactment (which is permissive only, and does not prevent a 


2 & 3 Viot. 
c. 71, B. 39. 

Summary 
Remedy for 


(/) Ante, 469. 
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Sect. 2.— Eecovery op Damages (Action Proper). 

tenant suing for double value where he can) is confined to distresses Cn. xil. s. 2. 
for rent within the metropolitan police district, the limits 

whe^of are defined in the schedule to 10 Goo. 4, c. 44 ; also to oases Distress in 
where the rent does not exceed 15/. per annum, or the tenancy was 
by the week or month. It would seem that it might bo very bene- 
ficially extended to the whole kingdom, and to larger tenancies, and 
also to be made applicable to distresses for damage feasant, &c. 


(b) Action for Double Value under 2 WilL S( Mary^ sesfi. 1, c. 5. 

In coses where no rent was owing, and the distress has been sold, Double 
the owner may recover double the value of tlio goods distrained. 

This very full remedy is given by 2 Will. & Mary, scss. 1 , c. 5, s. 5 (</), 
which provides that “ in cose any such distress or sale as aforesaid ^ 
[i.e. sale/after five days, failing a replevy] shall bo made by virtue and 
colour of this present act for rent pretended to be in an'ear and duo, 
wliere in truth no rent is in arrear and duo to the person or persons 
distraining, or to him or them in whoso name or names or right such 
distress sliall be taken as aforesaid, then the owner of such goods or 
chattels distrained and sold as aforesaid, his executors or adminis- 
trators, shall and may, by action of trespass, or upon tho case, to bo 
brought against tho person or persons so distraining, any or either of 
them, his executors or administrators, recover double of tho value of 
the goods or chattels so distrained and sold, together with full costs 
of suit (A). If such an action be brought, tho jury must bo directed 
to give double value as damages, and cannot give nominal damages (i). 


(c) Ordinary Action for Damages, 

Under the system of procedure in the superior courts of law under Ordinanr 
the Common Law Procedure Acts, the action differed according as the 
act of the landlord in distraining was (1) wrongful and illegal, or (2) Distrosu. 
excessive only, or (3) merely irregular. In the first case the tenant 
might have recourse to an action of trespass or trover or detinue ; in 
the second to an action on the case for damages under the statute of 
Marlebridge, 52 Hen. 3, 0 . 4, unless the distress was plainly excessive 
on the face of it, in which case it was illegal, and the tenant might 
bring an action of trespass (A) ; or in the third case the tenant might 

(g) See the main section of the statute, {%) Masters v. Farris^ 1 C. 715. 
ante, 443. [k) Moir v. Mundag, cited in 1 Burr. 

(A) As to costs, see now B. S. G. Order 682, 590. 

Lv., and 453 (n), ante. 

L.T. 


K K 
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Gn. XII. B. 2, maintain an action on the case against the landlord, or trover against 


Bemery of 
Damgeofor 
Wrongful 
Diitress. 


One Form of 
IndoTsoment 
of Writ for 
all Claims. 


Against 
whom Action 
should be 
brought. 


Damages. 


a purchaser of the goods. But it must be remembered that, where 
the distress is only irregular and does not amount to a trespass, and 
is not excessive, the right of action depends upon the fact of the 
tenant having suffered actual damage, and he cannot maiatain any 
action answering to the old actions of trespass or trover (/). 

By the Judicature Acts and the Rules of the Supreme Court these 
distinctions are for the most part swept away. There is now one 
form of endorsement of writ provided for all claims for damages 
arising from wrongful distress, whether illegal, excessive, or only 
irregular (m). The statements of claim and defence must set out the 
facts so far os they are necessary to show that the plaintiff has a good 
cause of action and that the defendant has a good defence respectively, 
care being taken to set out such circumstances os will moke the 
distress wrongful in some of the ways pointed out in the earlier part 
of this chapter. There is, however, no technical distinction between 
the forms of action. There is no specimen, statement given in the 
Appendix to the Rules of the Supreme Court. 

It is, however, still material to distinguish the various kinds of 
wrongful distress in relation to the question against what persons a 
tenant can proceed. In the case of an illegal distress, the action should 
he brought against the person actually committing the illegal act, and 
not against the landlord, unless it con ho shown that he expressly 
authorized the act or adopted and ratified it afterwards (»), of which 
his presence on the premises immediately after the committal of the 
wrongful act is evidence (o), though the mere receipt of the proceeds 
without proof of knowledge of tho illegal act is not so {p). 

When the distress is illegal, and therefore void from the commence- 
ment, the tenant is entitled to recover tho full value of the goods dis- 
trained (or of such port of them os wore not subject to distress (q ) ), 
and any damages sustained by him, nor need any deduction he made 
for the rent due from him (r). If, however, the landlord seize, among 
others, things not liable to distress, and on payment of rent and costs 
withdraws, the tenant can only recover .the actual damage sustained 
by him by the seizure of tho particular privileged goods («). If no 


(/) Bobinson v. Waddingtonj 13 Q. B. 
763; lueai y. Tarleton, 3 H. & N. 116; 
27 L. J.» £x. 246 ; Whitworth y. Smithy 5 
' 0. & P. 260 ; Carter y. Carter ^ 6 Bing. 406. 
(»)) R. S. G. App. A., Fart II., s. 4 ; 
post, App. D. 

(ft) lewis y. Bead, 13 M. & W. 834 ; 
• Freeman v. Bosher^ 13 Q. B. 780 ; 6 D. & 
L. 617 ; Qauntlett y. King, 3 0. B., N. S. 
69 ; Hauler y. Lemoyne, 6 0. B., N. S. 630; 
but Bee Hurry y. Biekman, 1 Mood. & Rob. 
126. 


(o) Moore y. ^inhf^er, 1 F. & F. 134. 


N. S.'479; 34 L. J., G. P. 160'. 

(r) Attack y. Bramwell, 3 B. & S. 620 ; 
32 L. J., Q. B. 146 ; Edmondson y. NuttaU, 
17 C. B., N. S. 280. See, too, Sutton y. 
J)orke and IHxon y. Fi^eeman, 6 H. & N. 
647. 

(«) Hurry y. Poeoek, 11 M. A W. 740 ; 
12 L. J., Ex. 434. 
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rent be in arreor and the goods have been sold, the tenant may Gn. XIL s. 2. 
recover double the value of the goods and full costs of suit (/). 

In addition to proceeding for damages for the illegal distress, the iTrong/ui 
tenant may, if he prefer it, proceed in what may still be called an 
action of trover or detinue against the person who has by purchase or Action of 
otherwise come into possession of the goods ; for which coses forms 
of indorsement of writs are provided (w). The tenant will have the 
same rights as to the amount of damages ho may recover as in the 
former mode of action (rr). 

Similar actions may be maintained by others whose goods are taken 
who are not tenants of the landlord purporting to distrain, but those 
cases would not be properly noticed here, as, in regard to them, there 
could be no relation of landlord and tenant. 

Where the only complaint against the landlord is that the sale has Action for 
produced more than the amount due, and the overplus has not been 
left in ther hands of the sheriff, under-sheriff or constable, as directed 
by 2 Will. & Mary, sess. 1, c. 5, the tenant should sue in tort, as for 
a breach of the statute, and not for a return of the balance as money 
received to his use (y). 

Prior to 11 Q-eo. 2, o. 19, any irregularity in a distress made the Excessive or 
distress unlawful, so that the full value of the rent for wliich the 
distress was taken might be recovered by action (s). But this hard- ii Geo. 2, 
ship upon landlords was remedied by sect. 19 of that statute, which 
enacts that, “ where any distress shall be made for any kind of rent 
justly duo, and any irregularity or unlawful act shall be afterwards 
done by the party or parties distraining or by his, her or their agents, 
the distress itself shall not be deemed to bo unlawful, nor the party 
or parties so making it bo therefore deemed a trespasser or trespassers 
ab initio ; but the party or parties aggrieved by such unlawful act or 
irregularity shall or may recover full satisfaction for the special 
damage he, she or they shall have sustained thereby, and no more, in 
any action of trespass, or on the case at the election of the plaintiff 
or plaintiffs ; provided always, that where the plaintiff or plaintiffs 
shall recover in such action, he, she or they shall be paid his or their 
full costs of suit, and shall have all the like remedies for the same as 
in other cases of costs.” 

By sect. 20 of the same statute, ^'no tenant,” &o. ‘^shall recover in 
any action for any such unlawful act or irregularity, if tender of 
amends hath been made by the party distraining, or his agent, before 
action brought.” If amends be tendered under this section, the lond- 

[t) 1 W. & M., BOSS. 1, 0 . 6, 8. 4. L. J., Ex. 303 ; Evam v. ITright, 2 H. & 

lu) B. 8. G. App. A., Fart II., b. 2. N. 627. 

ui Ante, p. 498. (z) See preamble of 11 Goo. 2, c. 19, 

(y) TatM Y. Bastwoodf 6 Exoh. 806 ; 20 b. 19, Six Carpentera^ 1 8m. L. 0. 

K K 2 
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Cn. XII. B. 2. 
Recovery of 
Damages for 
Wrongful 
Dieiresa. 


lord need not in the case of action pay the ‘money into court (a). 
Nor can the person in possession of the goods be sued for a conversion 
of them (6). Whether the distress was excessive is for the jury (c). 

A right of action for an excessive distress will not he defeated by 
a subsequent arrangement made by the tenant with the landlord to 
prevent a sale of the goods (d) ; but a recovery in replevin is a bar 
to any subsequent action for an excessive distress (a). 


Property of 
Plaintiff. 

Fell V. 

Whitaker. 


The plaintiff must of course show that he has such a property in 
the goods os will allow him to maintain an action, and it has been 
held that the more enjoyment of the use of the goods by a person 
who is neither legal nor equitable owner will entitle him to sue (/). 


** Not Guilty 
by Statute.’* 


With regard to the defences to actions for illegal, excessive or 
irregular distresses, the statement of defence must contain such 
matters as will show the defendant's action to have been lawful, and 
the only matter to be particularly noticed is that by 11 Geo. 2, o. 19, 
8. 21, the defendant was allowed to plead not guilty by statute, and 
give the special matter in evidence ((/), a right in all cases in which it 
existed, preserved under the Judicature Acts (A), subject only to this 
that no other defence can be pleaded with it except by leave of the 
court or a judge (A) ; and it may be as well to point out that in one 
case at least a plea of not guilty by statute, together with a special 
plea of justification, under a right to distrain, was, under the old 
practice, disallowed, as setting up matters which could be disposed of 
under the one defence of the general issue (/). 

Section 21 of 11 Goo. 2, c. 19, is as follows : — 

“ In all actions of trespass, or upon the case, to bo brought against 
any person or persons entitled to rents or services of any kind, his, 
her or their bailiff or receiver, or other person, relating to any entry 
by virtue of this act, or otherwise, upon the premises chargeable with 
such rents or services, or to any distress or seizure, sale or disposal, 
of any goods or chattels thereupon, it shall and may be lawful to and 
for the defendant or defendants in such actions to plead the general 
issue and give the special matter in evidence, any law or usage to the 
contrary notwithstanding ; and in case the plaintiff or plaintiffs shall 


(a) See Jones v. Oooday^ 9 M. & W. 
736 (decided on a local act). 

(&) Whitworth V. Smithy 6 C. & F. 260 ; 
1 Moo. & R. 193. 

(<;) See Smith v. Ashforth, 29 L. J., 
Ex. 269. 

(d) Willoughby v. Baelthouse, 2 B. & G. 
821 ; Dells y. Soars, 1 Bing. 401 ; 1 C. & 
P. 28 ; and Bee this oaso oonunented on in 
Olynn v. Thomas, 11 Exeb. 870, 876. 

( 0 ) Dhillips y. Berryman, 3 Doug. 286 ; 


White V. Willis, 2 Wils. 87 ; Pease y, 
Chaytor, 1 B. & S. 668, 662; 3 B. &S. 
620 ; 32 L. J., M. 0. 121. 

(f) FeU y. Whitaker, L. B., 7 Q. B. 120; 
41 L. J., Q. B. 73 ; 26 L. T. 880 ; 20 W. 
R. 317. 

(y) 11 Gko. 2, 0. 19, B. 21. See NoiAy. 
Lwas, L. R., 2 Q. B. 690. 
ih) R. S. C. Order XIX., Rule 16. 
m NeaU y. Saekensie, 1 G. M. & R. 61 ; 
2 Dowl. 702. 
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become nonsuit, disoontinue bis or their action, or have judgment Cn. XII. s. 2. 

against him, her or them, the defendant or defendants shall recover »/ 

1 11 i A -A ij Damages for 

double costs of suit. Wrongful 

This section is very wide, but it would seem to include cases of 
irregular and excessive distress only, and not to apply to unlawful 
distress. 

The defendant is not bound to avail himself of the section, but 

may, it is conceived without leave, enter a defence in the ordinary 

form. If the defendant has not previously so tendered and pays 
money into court, the plaintiff is entitled only to his ordinary costs 
of suit, and not to the full costs, &c., which arc given by 5 & 6 Viet, 
c. 97, 8. 1, in lieu of the double costs given by 11 Geo. 2, c. 19, 
s. 21 {k). 

Under the defence of “ not guilty by statute ” tlie tenancy and 
ownership of the goods, as well as other matter of justification, is put 
in issue (/). 

The nfeasure of damages appears to be, in cases of excessive distress, Moaswro of 
the fair value of the goods (not merely what they would have fetched 
at a broker’s sale), minus, however, the rent duo and the cost of tho 
distress (w) ; and although the plaintiff fail to prove that he lias sus- 
tained actual damage, yet on proof only that tho distress was exces- 
sive he is entitled to recover some damages (/;). If, however, tho dis- 
tress be merely irregular the defendant must succeed, unless actual 
damage be proved (o). 


(A) Handcock v. Foulkes, 9M. & W. 431 ; 
1 Dowl., N. S. 6r)8. 11 Geo. 2, c, 19, 
R. 21, is repealed by 6 & G Yict. c. 97, s. 1, 
so far as costs arc coucemed. 

(/) Williams y. Jones^ 11 A. & E. G13; 
Doss V. Clifton^ Id. G31. 

(m) See Biggins v. Goode^ 2 C. & J. 3G4 ; 
Knight v. Egertmy 7 Exch. 407 ; Piygott v, 
BirtleSy 1 M. & W. 441 ; and at nisi prius, 


Knotls V. Curtis^ 5 0. & P. 322 ; Wells v. 
Moody f 7 C. & P. 59 ; Whituorth v. Mad* 
2 C. & K. 617. 

(y/) Chandler v. IJoultoHy 3 H. & C. 663 ; 
34 L. J., Ex. 89. 

Lucas Y. TarktoVy 3 IT. & N, IIC ; 
27 L. J., Ex. 24G ; Bodmers v. rarkcry 18 
C. B. 112; 26 L. J., OVP. 220. 
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CHAPTER XIII. 

RECOVERY OF RENT BY ACTION. 


PAOB 


Sect. 1. Hecoyery of Ront on Covenant 602 

2. Rocovery of Rent on Simple Contract 607 

3. Implied Contract for Rent 608 


Wb have now fully considered the landlord’s peculiar remedy to 
recover ront by distress ; hut rent, like other debts, can he recovered 
by ordinary process of law, if the landlord prefer that to a distress. 
Formerly the process was distinguished according as it was based 
upon covenant or simple contract, express or implied, but these dis- 
tinctions, weakened by the Common Law Procedure Acts, have (as 
technicalities) ceased to exist since the Judicature Acts have come 
into operation. It will, however, be convenient to maintain the dis- 
tinotions (as regards terminology), as the terms may still be popularly 
used, and also because they ore necessary to some extent when con- 
sidering who are the persons who can sue and be sued, and how the 
right of action is affected by the Statute of Limitations. Bent, then, 
may be recovered by proceedings based on — 

(1) Some express covenant in the instrument of demise, if under 

seal ; 

(2) Some express agreement contained in an instrument not under 

seal, or made by parol only ; 

(3) An agreement which the law will imply from the oonduot of 

the parties. 


Sect. 1. — Recovery of Rent on the Covenant to pay it. 

Previous to the year 1845, no one could sue on a covenant unless 
he was a party thereto, or, at furthest, a legal representative or assign 
of a party {a) ; but by 8 & 9 Viet. c. 106, s. 6, it was enacted, that 
“ under an indenture executed after the let day of October, 1845, 
on immediate estate or interest in any tenements or hereditaments, 
and the benefit of a condition or covenant respecting any tenements or 
hereditaments, may bo taken, although the taker thereof be not named 
a party to the some indenture” {b). The law, however, remains the 
some as before with regard to a deed poll (c). 

(a) Orttn y. Smmt, 1 Salk. 197 ; Berkeley (b) Seem t. Watte, 7 B. & S. 62S ; 

T. Bardy, 6 B. & C. 366 ; Ld. SwUhampten L. B., 1 Q. B. 412 ; 36 L. J., Q. B. 171. 
T. Brown, 6 B. & C. 71B ; Buehell r. Bevan, («) Oreen v. Some, aupta. 

1 Bing. N. 0. 103, 120. 
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And even before the act an action might have been (and still may 
be) maintained by a party to an indenture against one who was not 
a party, but executed the deed (d ) ; and where B, assigned the lease 
of a house to A. by deed subject to certain covenants, and A. took 
possession, it was doubted whether B.’s remedy for a breach of the 
covenants was not by an action of covenant, although A. never 
executed the deed {e). 

Where a deed is void, any covenant therein contained is void also, 
and no action can be maintained for its infraction (/) ; but if the 
deed be merely voidable, an action may be maintained for any breaches 
of covenant which happened before the deed was avoided {g). And 
we have already seen that the rule for construing leases is, that a 
proviso that the lease shall be void on breach of the covenants means 
that the lease shall be void at the election of the lessor (A). 

We have also seen that if the right to take legal proceedings on a 
covenant depends on the performance of a condition precedent, such 
condition must be shown to have been performed (i). 

An action for breaoli of covenant may be maintained by or against 
the parties to the contract or their personal representatives, whether 
the covenant be one which runs with the land or be merely a personal 
covenant. With regard to the position of assignees, wo have already 
seen to what extent they have privity of contract or estate such as 
will enable them to’ sue (A). And it is only necessary to note this, 
that when there is a right of action against both the lessee and his 
assignee, he can proceed to execution only against one (/). When 
there are two or more persons binding or bound by the covenant it 
must not bo forgotten that where the words of a covenant are clearly 
joint, and not several, it will be so construed, although the interest 
may be several ; and so vice versa (w) ; but where the words admit of 
two constructions, they will be construed to be joint or several, accord- 
ing to the interest {n ) ; and joinder or non- joinder of parties to any 
proceeding must be regulated accordingly. Thus tenants in common 
and their representatives ought to join in an action for a covenant 
to pay rent ip), and to bo so sued (o). Where the interest of the 
covenantees is joint, although the covenant is in terms joint and 


On.XIII.fl.l. 
Action on Cove^ 
nant for Rent, 

Early Law. 


On Cove- 
nants in a 
void or void- 
able Deed. 


Bv or against 
whom tho 
Action may 
bo maintained 
generally. 


Proper Par- 
ties in case of 
joint Cove- 
nants. 


(d) Salter v. Kidgley, Carth. 76 ; Holt, 
R. 211; Shower, 68; 2 Prest. Conv. 
396. 

( 0 ) Eawkins v. Sherman^ 3 C. & P. 469 ; 
but see Burnett v. Lynch^ 6 B. & C. 689, 
602 ; 1 Chit. PL 129, 133 (7th ed.). 

if) Smith T. WhitOf L. K., 1 626 ; 
86 L. J., Ch. 464. 

(y) Hartehome v. Wateon^ 4 Bing. N. 
0. 178 ; Selby y. Browne^ 7 Q. B. 620 ; 
Load T. Green, 16 M. & W. 216, 223. 

(A) See ante, Chap. V., Sect. 18. 


(i) Ante, Chap. VI., Sect. 7. 

(At) Ante, Chap. VI., Sects. 1~3. 

m Cro. Jao. 623 ; 1 Chit. Arch. 644 
(11th od.). 

(m) Ante, 146; 1 Lush Prao. 22 (3rd 
od.) ; Rob. Ev. 680 (13th ed.) ; and see 

V. SaU, 37 L. T. 709. 

(n) Ante, 146 ; Bao. Abr. tit. Cove^ 
nant (D) ; 1 Lush Prao. 22 (3rd ed.). 

(o) Thompson y. Uakewill, 19 C. B., 
N. S. 713 ; 36 L. J., C. P. 18. 
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Parties 

{continued). 


ProperPartics 
in case of 
Death of 
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Indorsement 
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several, the action follows the nature of the contract, and must bo 
brought in the names of all the covenantees (p). For example, in a 
lease of a colliery the two lessees covenanted “ jointly and severally 
in manner following,” viz. that, &o. ; then followed several covenants, 
after which was a covenant that monies due should be accounted for 
and paid by the lessees, their executors, &o. (not saying and each of 
them) : this and the former covenants were held to be several as well 
as joint (g). But the legal niceties to bo found in the decisions are 
now of little importance, as by the rules of the Supreme Court, Order 
XVL, Eule 13, ample means are provided for amendments in regard 
to parties. 

And the same remark will apply to their representatives in cose of 
decease, unless, of course, the covenant bo specially made as a several 
covenant also (r). 

As to the persons who may sue or be sued if the landlord or tenant 
die, the matter has been sufTiciently discussed already (^j) ; and it may 
suffice to notice that when the landlord has died, if the rent was due 
before his death, his legal personal representative, and not his heir or 
devisee, has a right to sue on a covenant to pay rent, although such 
personal representative is not named in the covenant (/) ; but if the 
rent became due after the landlord's death the action must be brought 
by his heir or devisee (u), that is, if the landlord was seised in fee; 
for if he had only a chattel interest, of course in all oases the rent 
must be recovered by his personal representative. And it must also 
be remembered that where the breach is after the death of landlord 
or tenant, the executor or administrator may be sued either as re- 
presentative or assignee upon any covenant which runs with the 
land (.r). 

The subject of tho right of parties to sue on a covenant in the case 
of assignment has been fully treated already (y). 

The plaintiff in an action for rent based upon a covenant may 
endorse his writ specially under Order III., Eule 6, of the Eules of 
the Supreme Court, with the benefit of the various advantages in 
regard to speedy judgment on such a form of writ given by Order 
XIV. of those Eules : if that^ is not done, the indorsement “ the 
plaintill^s claim is for £• for arrears of rent” will probably cover 
all claims for rent, strictly so called, however reserved or payable (s). 


(p) Tuyh T. Stringjiildy 3 C. B., N. S. 2 ; Egp. N. F. 296 ; Lucy y. Leorngton^ 

27 L. J., 0. P. 34. Ventr. 176 ; 2 Lev. 26 ; Lollm v. BaW, 4 

{a) Duke of Northumberland Y. Brrifigton^ 0. B., N. S. 7C0 ; 27 L. J., C. P. 281. 

6 T. R. 624; Copland y. laporte^ 3 A. & E. {u) Bao. Abr. tit. Covenant (E. 2). 

617 ; 1 Selw. N. P. 402 (13th cd.). U) See ante, Chap. V., Sect. 8 ; Chap. 

(r) Thompson y. Eakewilly 19 C. B., VIL, Sect. 10; and see 6'er^ofi y. 

N. S. 713 ; 36 L. J., C. P. 18 ; Foley v. 3 B. & S. 90; 31 L. J., Q. B. 302. 

Addenbrooke, 4 Q. B. 107 ; Bnllen, 49. (^) Ante, Chap. VII., Sects. 2, 3. 

(a) Ante, Chap. VII., Sect. 10. ( 2 ) R. S. 0. App. A., Part II., sect. 2. 
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The statements of claim and other pleadings will he subject to the Ch.XIII.b.i. 
same rules as in other actions, and must, to speak generally, set out 

such facts as will give the plaintiff a clear right of action. The — ^ 

action will be tried where the plaintiff proposes or where the pre< 
ponderance of convenience suggests, as all local venues are abolished 
by the Boles of the Supreme Court under the Judicature Acts (a). 

By the Common Law Procedure Act of 1852 (15 & 16 Viet. o. 76), Pleading*. 
Sdied. B, No. 23, a short form of declaration was provided for actions 
on Gonvenants in a lease. The Buies of the Supreme Court under 
the Judicature Act provide a specimen statement of claim applicable 
to a simple case (5). Under the former practice it was unnecessary 
to state the details of the deed (c), or the locality of the premises (d), 
nor any fixtures, furniture, &o., as the rent is supposed to issue out 
of the realty (e), or the time when the rent became due. But as the 
pleadings now are to be statements of facts, such matters os the 
locality and the date when rent is due should be inserted for tho 
defendant’s information (/). 

It is sufficient to “ state the effect ” of the covenant “ as briefiy os 
possible, without setting out tho whole or any part thereof, unless tho 
precise words ” of the covenant “ or any part thereof are material” {g). 

Tho defendant may easily obtain inspection of the whole lease if he 
chooses {h). 

The lessor need not set out his title (i), for the lessee cannot deny Setting out 
it if ho set it out (A), although if the plaintiff’s title bo a derivative ^'““r’gTitlo. 
one only, ho must show how he derives his title and from whom (/), 
and in the cose of an executor or administrator suing those arrears of 
rent only which accrued due during the lifetime of the deceased can 
be recovered without showing the plaintiff’s title (w). 

If the statement of claim omits to state the lessor’s title where that 
ought to be stated, the defendant may get it struck out or amended 
under B. S. C., Order XXVII., Bulo 1 (») ; otherwise it will be suffi- 
cient, at least after verdict (o). In many coses — such, for example, 
as actions by husbands (or their assignees) in right of their wives, in 
which there were certain special rules — it is not now necessary to 


(«) K. 8. 0. Order XXXVI., Rvde 1. 

(b) See Appendix X, Sect. 2, (b.) 1, 
post. 

J t) Sect. 66 of the Common Law Fro< 
ore Act, 1862. 

Sttvii r. Edmrdt, 3 if. A S. 380. 

(<) Fartwett t. XHoktmon, 6 B. A C. 261 ; 
see, too, Ward y. Smith, 11 Price, 19, 

(/) further. Walker v. Hatton, 10 
M. A W. 249 ; 2 Dowl., N. S. 263 ; Bill 
T. Smmdere, 1 C. A P. 80. 

(e) B. S. C. Order XIX., Rule 24. 

(A) B. S. C. Order XXXI., Rule 14. 

(•) AMeiry v. Walby, 1 Stra. 230, 231; 


1 Wm*. Saund. 233 a, n. (2). 

(A) Beckett y. Bradley, 7 M. A G. 994 ; 

2 D. A L. 686 ; 4 Doug. 213. 

(/) See, for example, 2 Win*. Saund. 
761, 826 ; BuUen A L. PI. 209 (3rd ed., 
1871); Wild y. Baxter, 11 Exch. 816; 
1 H. A N. 668 ; Cuthberteon y. Irviny, 
4 H. A N. 742 ; 6 Id. 136. 

(«») DolUat y. Beat, 4 C. B., N. S. 760, 
771 ; 1 Chit. PI. 337 (7th ed.) ; 2 Id. 406, 
408, 

(ff) See Cuthberteon y. Irviny, 4 H. A N. 
742 ; 6 Id. 136. 

(o) Uarrie y. Beavan, 4 Bing. 046. 
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follow anj teohnioal form so long as the foots pleaded show a right to 
bring the action {p). 

Where the action is against an assignee of the lessee, it has never 
been necessary for the plaintiff to set out the several mesne assign’ 
ments to the defendant, for they do not lie within his knowledge, 
provided that he state the original demise, and that all the estate and 
interest of the lessee came to and vested in him '(the defendant) by 
assignment {q). It must, however, be shown that the defendant is 
the assignee of the term as well as of the premises, for otherwise it 
might be an assignment of another estate than the term of the lessee. 
And if the defendant be assignee of part only of the demised pre- 
mises he should be charged accordingly, and not as assignee of the 
whole (r). 

With regard to any defence which the tenant may set up, it must 
bo borne in mind that ho cannot deny that his landlord had a good 
title at the time of the demise (s),but he may show that his landlord’s 
title has ceased since the demise (f), and may dispute the title of a 
plaintiff whoso claim is derivative only, as in such case there is no 
estoppel operating against the tenant {u). Any set-off or counter- 
claim may be pleaded as in ordinary actions. Entry and eviction 
may be set up in answer to an action for rent due under a covenant [x ) ; 
provided there be really on eviction (y), for which (it may bo remarked) 
no physical expulsion is required (s), and eviction by a stranger, if 
lawful, may also be set up as a defence («). Any tender of the rent 
must, to bo an answer to the action, be made on the day when it is 
due (6). It appears to have been formerly hold that a plea that the 
demand hod been satisfied by distress was a bad pica when the action 
was on a covenant (c), but it would now be in any case probably 
upheld under the equitable jurisdietion possessed by all courts (d). 


(p) Seo, for example, Fryer v. Coombs ^ 
11 A. & E. 403 ; Folyblank y. Hawkins^ 1 
Doug. 329 ; ^fajor v. Talbot^ Cro. Car. 285; 
Wood y. Lay, 1 Moore, 389; Noke y. 
Awder, Cro. Eliz. 373, 438. 

(7) Bullen & L. PI. 214 (3rd ed.). 

(r) Grattan y. Wallf 2 1. R., Com. L. 
484, Exch. 

(d) Seo Barker y. Manning, 7 T. R. 637 ; 
Langford y. Sclmes, 3 K. & J. 220; 2 Jur., 
N. S. 869; Luke y. Ashby, 7 H. & N.600; 
Blake y. Foster, 8 T. R. 487 ; Wilkins y, 
Wingate, 6 T. B. 62. ' 

(f) Langford y. Selmes, Luke y. Ashby, 
supra; see, too, Sitnonsr, Farren, 1 Bing. 
N. C. 126, 272 ; Cuthbertson y. Irving, 4 
H. &N. 742; 6 Id. 136. 

(m) Carrxck y. Blagrove, 1 B. & B. 631 ; 
Weld y. Baxter, 11 Exch. 816 ; 1 H. & N. 
668; 26 L. J., Ex. 112; Lollm y. Batt, 
4‘ C. B., N. S. 76 ; Cuthbertson y. Irving, 


4 H. & N. 742; 6 Id. 136; 1 Wms. Saund. 
233 a ; 2 Bing. N. G. 420, n (2). 

(j:) Lalston y. Reeve, 1 Ld. Baym. 77 ; 
Walke/s case, 3 Co. R. 22 b ; Morrison y. 
Chadwick, 7 C. B. 266 ; 13 L. J., C. P. 189. 

(y) Lunn y. Li Nuovo, 3 M. & W. 106 ; 
3 So. N. R. 487. 

(z) Upton y. Toumend, 17 0. B. 30, 64 ; 
26 li. J., 0. P. 44. 

{a) Sitnons y. Farren, supra ; Cuthbertson 
y. IrviM, supra; Jordan y. Twells, Gas. 
temp. Hard. 172; see, too, 1 Wms. &und. 
(ed. 1871) 208, n. (2) ; Eill y. Saunders, 4 
B. & 0. 629. 

(6) Brownlow y. Eewky, 1 Ld. Bam. 
83 ; Eume y. Feploe, 8 East, 168 ; Foole y. 
Tunbridge, 2 M. & W. 223 ; Lobie y. X«r- 
kin, 10 Exch. 776 ; but see Johnson y. 
Clay, 1 Moo. 200 ; 7 Taunt. 486. 

^0) Aldridge y. Soward, 4 ,M. k G. 021. 
Judioature Act, 1878, sect. 24. 
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By 3 & 4 Will. 4, o. 42, a. 3, “ all aotiona of debt for rent upon an Gn.Xin.B.i. 
indenture of demise, all aotiona of covenant or debt upon any bond or 

other apeoialty, shall be commenced and sued within twenty years ^ 

after the cause of such actions or suits, but not after.” The 3 & 4 

WiU. 4, 0 . 27, s. 42, takes away from on incumbrancer upon land in Tagtty.ToUy, 

all cases the right of recovery as against the land for more than six 

years’ arrears of rent or interest. The 3 & 4 Will. 4, c. 42, s. 3, 

however, restores the personal remedy against the debtor on the 

covenant (e). Therefore, an action on a covenant for rent may bo 

brought within twenty years, and is not limited to six years (/). 

It is now well established that so long as the relation of landlord 
and tenant subsists as a legal relation the landlord’s right to rent 
is not barred by non-payment of rent for any length of time (j?), 
although there be a limit on the amount of arrears recoverable. 

Any illegality in the contract will bo an answer to the action, as, for Defonco of 
instance, that the premises were knowingly lot contrary to the Public 
Health Act, or for the purpose of carrying on a trade prohibited by 
statute (A), or for a brothel (i), or for purposes of prostitution (A), or 
for blasphemous lectures (/). 

Interest may be recovered on rent duo on a fixed day as interest, 
damages (;»). 

The importance formerly attaching to debts duo under covenant, by Specinlty 
reason of their priority over simple contract debts, in ranking against 
the assets of deceased persons, has been put an end to as regards Contraet 
the estates of all persons dying after the Ist of January, 1870, by the 
act 32 & 33 Viet. o. 46. 


Sect. 2. — Action on Sinipk Contract for Rent. 

Where the rent is payable under an express contract to pay it, 
but not under seal, the principles governing ordinary actions for the 
recovery of money under a simple contract will apply, as will most 
of the rules already noticed in reference to covenants to pay rent, 
except in BO far as they are peculiar to matters of specialty. 

But it must be particularly noticed that no rent under a simple 
contract promise to pay it can bo recovered except within six years next 


(e) Hunter v. Nockold^ 1 Mac. & Gk)pd. 
640; 1 Hall & Tw. 644; Eumfrey v. Oery^ 
7 0. B. 667. 

(/) Paget v. Foley ^ 2 Bing. N. C. 679 ; 
Sirachan v. Thomas^ 12 A. & E. 636; 
Manning v. Phelps^ 10 Exoh. 69. 

[g) Arehbold y. SeulJy, 9 H. L. Caa, 360; 
7 Jut., N. S. 1169; see, too, lU Turner^ 
11 IzishCh. Bop. 304. 

(A) Gaslight Go, v. Turner, 6 Bing. 
N. 0. 324 ; Flight v. Clarke, 13 M. & W. 


fi) Smith V. White, L. R., 1 Eq. 626. 

(k) Girardy y. Richardson, 1 Esp. 13 ; 
Crisp Y. Churchill, cited in 1 B. & P, 340 ; 
Howard y. Hodges, 1 Selw. N. P. 80 (ISth 
ed.) ; Jennings v. Throgmorton, R. k Moo, 
261 ; Pearce v. Brooks, L. R., 1 Ex. 213 ; 
4 H. & G.«358; 36 L. J., Ex. 134 ; but 
SCO Appleton v. Campbell, 2 C. & P. 347. 

(5 Cowan Y. Milboum, L. R., 2 Ex. 230; 
36 L. J., Ex. 124, 

^f/i) See SJ^ry y. Preston, 2 Chit. R. 
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Chap. XIII.— Recovery of Rent by Action. 


Ch. XIII.b.2. after it has teoome due or has been acknowledged in writing (n). It 
“ iiDdoubtedly a good defence that the landlord has distrained and 
for Bent, from the distress has satisfied his claim for rent (o). 

A more oral agreement to reduce the rent reserved will not create 
a now demise, and the full rent will still be recoverable {p). 


Sect. 3. — Implied Contract for Rent. 

An action may also be maintained for the recovery of rent 
where there is no express contract to pay it, but the law will imply 
such a contract from some privity either of contract or of estate 
between the parties in relation to the subject-matter of the demise (y), 
and it is immaterial whether, if there bo a demise, it be by deed, 
written contract not under seal, or parol only. It will be convenient 
in treating of this implied contract to distinguish between that which 
arises when there has been an actual demise in some form, and that 
which arises from use and occupation only, as in tho latter case it is 
not strictly rent which is recovered, and tho subject therefore is best 
treated separately. 

Any words in a demise which are sufficient to create a privityof 
contract between the parlies will enable tho landlord to maintain an 
action on an implied contract to pay the rent named, os, for example, 
where the words “yielding and paying ” so much occur (r), and as 
between lessor and lessee an action can bo maintained before any 
entry (s). Tho rules with regard to the necessity of setting out the 
titles of the parties {f) and other matters in tho pleadings will be the 
same os in an action for rent due under a covenant. The limitation 
on actions on a contract implied from tho demise will bo twenty or 
six years according os tho demise is under seal or not («). 

(«) 21 Jac. 1, 0 . 16. (r) See Bower Eughei, 13 C. B. 766, 

(o) Lear t. Mmmde, 1 B. & Aid. 167 ; 744; and eeo ante, diap. IV., Sect. 6, and 

V. Wright, 1 D. & B. 391 ; see also Chap. IX,, Sect. 2. 

AJbrd y. Burgees, 1 Moo. & R. 23. (*) Bellaeie r. Burhriek, 1 Salk. 209 ; 1 

(p) Crowky v. Titty, 7 Each. 819; 21 Ld. Baym. 170; Bull y. Sxbbe, 8 T. B. 

L. J,, £s. 135; seo Kelly y. Battereon, 327; and per IV^Ules, J., in AnitA y. Stott. 
L. B., 9 C. P. 681. 6 C. B., N. S. 781. 

(g) Word y. Lumley, 8 H. & N. 87, 656; (<) Ante, 606. 

29 L. J., Ex. 322. («) 3 & 4 Will. 4, c. 42, e. 3 ; 21 Jac. 1, 

0. 16. 
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Sect. 1, — What it isy and when it arises. 

We Lave now to consider the case of a relation of landlord and tenant Definition, 
existing without any arrangement at all for the payment of rent pro- 
perly so called, and the case in which the law implies from the con- 
duct of the parties a promise to compensate the landlord for his loss 
by reason of the tenant’s occupation of his promises. The action 
which can in such case be maintained is not to recover rent, but for 
damages due on an implied agreement to pay for the use of the 
landlord’s property (a), and arises rather out of what may bo called a 
quasi-tenancy than from the strict relation of landlord and tenant. 

To quote the words of Lord EUenborough in The Dean and Chapter 
of Rochester v. Pierce (6), “ The action for use and occupation does 
not necessarily suppose any demise ; it is enough that the defendant 
used and occupied the premises by the permission of the plaintiff.” 

This form of action is at common law inadmissible where there has May be re- 
been an actual demise (c), but by virtue of the statute 11 Geo. 2, o. 19, 

B. 14, the proof at the trial of a demise does not nonsuit the plaintiff, special Con- 
unless it be by deed (r/), the rent reserved being used as a measure 
of the quantum of damages payable to the plaintiff {e) ; and now 
the form of action is of little importance, especially os the powers of 
amendment at all stages of an action are now very large (/). It is, 
however, of importance to consider in what cases this compensation 
is payable when there is no contract of demise. It has been not 

(a) See Smithy, Eldridge^ 16 C. B. 236; Eoladyt Id. 809. 

Smith Y. Tmart^ 2 M. & G. 841. (d) See also Bmgay r, Angove, 2 Yes., 

S I Camp. 466. jim. 307. 

See per Bramwell, B., in Church* ( 0 ) See 6 A. & E. 839, n. (a), 
ward y, Ford^ 2 H. & N. 446 ; see, too, \f) R. S. C. Ord. XXVII. See Lord 
Meade v. Johneon^ Cro. Eliz. 242 ; Clerk y, Hanmer v. Flighty 24 W. R. 346 (C. P.). 
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Chap. XIV. — Use and Occupation. 


Cn.XIV.B.l. 

Use and Occu~ 
pation (what it 
iSf and when it 
arises). 

Not Htrictly 
founded on 
Contract 
' proper. 


11 Geo. 2, 
c. 19, s. U. 
Plaintiff not 
to be non- 
suited al- 
though Spe- 
cial Gont^t 
appear. 


uncommonly said that an action for use and occupation is always 
founded on some contract or promise, express or implied (jf), but 
this is not strictly correct, as all that the law says is, that the proof 
of an express contract of demise is not to put an end to an action for 
use and occupation. It may be more correct to say that the defen- 
dant must have held or occupied the promises as tenant thereof 
to the plaintiff, or by his permission or sufferance (A). In the 
absence of an express lease or agreement for a lease at a fixed rent, 
where the premises have been used or occupied by the defendant by 
the permission or sufferance of the plaintiff, the law will imply a 
contract or promise by the defendant to pay to the plaintiff a reason- 
able sum for such use and occupation (i). This is so notwithstanding 
there is a lease in writing containing a condition precedent which has 
not been performed by the plaintiff (A). 

Although not properly based on a demise, the claim for this com- 
pensation may bo based on a mere agreement for a lease, coupled 
with proof of possession thereunder (/), notwithstanding such agree- 
ment be under seal; for, as was pointed out in JS//ioU v. Rogers (w), 
the tenancy is created by the entry with the plaintiff’s permission, 
and not by the deed {m). The statute 11 Goo. 2, c. 19, s. 14, already 
referred to, is at first sight somewhat ambiguous. The words of the 
section are as follows : “ To obviate some diflGiculties that many 
times occur in the recovery of rents where the demises are not hy 
deedy be it enacted that it shall and may be lawful to and for 
the landlord or landlords, where tho agreement is not hy deed, to 
recover a reasonable satisfaction for the lands, tenements or heredita- 
ments held or occupied by the defendant or defendants, in an action 
on the case, for the use and occupation of what was so held or enjoyed ; 
and if in evidence on tho trial of such action any parol demise or cny 
agreement (not being by deed) whereon a certain rent was reserved 
shall appear, the plaintiff in such action shall not therefore be non- 
suited, but may make use thereof as an evidence of the quantum 
of the damages to be recovered.” It is clear after the decision in 
Elliott V. Rogers that “ agreement ” here must be road as equivalent 
to “ instniment of demise,” and not to an agreement for a demise as 
the term would now be used. A landlord will also be entitled to sue 


(g) See Birch v. JVnght, 1 T. R. 378,* 
387 ; see, too, the judgment in 7/tfr<?rfcy v. 
Lincoln OasUght and Coke Co.y G A. & E. 
829, p. 839 n. ; and Gibson v. Kirk, 1 Q. 
B^850, 856 ; Churchward v. Ford^ 2 II. & 
NT 446 ; 26 L. J., Ex. 364. 

(A) See Marquis of Camden v. Batterbury 
6 C. B., N. S. 808; 7 Id. 864 ; 28 L. J., 
C.P.335; Levi'r, ZewiSf 6G. B.,N. S.7C6; 
9 Id. 872. 

(i) MeUiet' v. Sillcojc, 19 L. J., Q. B. 295, 


explained in Churchward y. Ford, 2 H. & 
N. 4iG, 449, 450; bco also llj/de v. Morkes, 
6 0. & P. 42 ; Holford v. Hatch, 1 Dougl. 
183; Harwood 'T, Waters, 13 G. B. 280; 
Hall y. Burgess, 5 B. & G. 332. 

(k) Smith Y. Eldridge, 16 G. B. 23G ; 
Smith y. Twoart, 2 Hf. & G. 841. 

(0 See, for example, Hiokman v. Machin, 
4 H. & N. 716. 

(in) 4 Esp. 59 ; aoe, too, Bannister y. 
Usbome, Peue Ev. 242. 
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for oomponsaUon for the tise and occupation of his property where a 
lease is not executed by the lessor, but the lessee enters and enjoys 
the property during the term, as there is in such a case in truth no 
demise (»). Even a lease under seal, delivered formally as a deed 
hut not intended to operate as such until the tenant pays 100/. for 
fixtures, &o., or performs some other condition, will ho considered 
only as an escrow, and will not prevent an action for use and occupa- 
tion (o). 

To entitle a man to this compensation there must have been somo 
tenancy, express or implied, between the plaintiff and the defendant 
during the period in respect whereof the compensation is claimed, 
and it is not enough that the plaintiff was really entitled to the 
property {p). For example, whore the defendant occupied as tenant 
to another person, from whom he obtained the possession (q), or as 
a mere wrongdoer or wilful trespasser (r), no such action could bo 
maintained. 


Oh. XIV. 8.1. 

Vie and Oeeu- 
paiiott {what it 
is, and when it 
afisi's). 


Action not 
maintainable 
wliero 
Defendant 
occupied ad 
Tenant to 
another Por- 
Bon, or as 
Wrongdoer. 


A lessee who has never entered to take possession as tenant (s), or Not before 
an assignee of the term who has never entered to take possession as Lom7o orAst 
such, will not be liable to an action for use and occupation (/), as the 
tenant in such cases has a mere intercsse termini. Entry, however, 
by one of several persons jointly entitled will suflico to render all 
liable (u). So a husband is not liablo in an action for use and occupa- 
tion to pay for the enjoyment of a house by his wife efim sola; such 
occupation not having been by him, nor at his request (a;). 

It has once been hold, that an action for use and occupation will the 
not lie where the title is in dispute, ejectment being the proper remedy, ^pute.™ 
This was decided in a cose before the Court of King’s Bench by Lord 
Kenyon, C. J., wherein the action was brought against the tenant for 
rent, while the heir at law and a devisee were contesting their right 
to the premises (y). But it is to be observed that an ejectment could 
not be maintained in such case, either by the heir or the devisee, be- 
cause the outstanding term in the defendant would afford a complete 
defence to such action, and it may be now token to be the law that 


(n) See Pitman y. Woodbury, 3 Exch. 4 ; N. S. 706 ; 9 Id. 872. 

Swatman v. Ambler, 8 Exch. 72 ; How v. («) Hdge v. Strafford, 1 C. & J. 391, 398; 
Oreek, 3 H. & 0. 391 ; 34 L. J., Ex. 4. Lowe v. Posh, 6 Exch. 663. See, also, 

(o) Ouifyen V. Pessett, 6 E. & B. 986 ; 'Powne v. H Heinrich, 13 C. B. 892 ; 22 

Millerehip v. Brooks, 5 H. & N. 797, . L. J., C. P. 219. See, too, Woolley v. 

ip) Marquis of Camden v. Batterbury, Wathng, 7 C. &P. 610; Jones y, Reynolds, 
supra. Id. 336 ; 4 A. & E. 805. 

\q) Cripps y. Blank, 9 D. & B. 480; {^) How v. Kvnnelt, 3 A. & E. 669; 

Marquis of Camden T. Baiterbury, 5 0. B., Lowe v. Ross, 6 Exch. 656; Jones v. 

K. S. 808 ; Id. 864 ; 28 L. J., C. P. 336 ; Reynolds, 7 G. & P. 335. 

Churchward v. Ford, 2 H. & N. 446. (u) Electric Telegraph Co. v. Moore, 2 

(r) Tew y. Jones, 13 M. & W. 12 ; P. & P. 363. See, too, Qlen y. Bungey 

Turnery. CamerorCs Coalbrook Steam Coal and Another, 4 Exch. 61. 

Co., 6 Exch. 932 ; Churchward v. Ford, ix) Richardson v. Hall, 1 Brod. & B. 60. 

Bupra. See, too, Levi y. Lewis, 6 C. B., (^] MS. Hil. T. 37 Geo. 3. 
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Chap. XIV. — Usb and Occttpatton. 


CH.XIV. B. 1. the proper remedy is by distress (s), or by action for rent, or for use 
occupation (according to the nature of the demise) for the rent («). 
M, mi whttt it Indeed it not unfrequently happens in actions for use and occupation 

‘**^”*^‘ that the plaintiff’s title to the rent, as reversioner or otherwise, is the 

veiy point to be decided (6). 


SncT. 2 . — tchom an Action is maintainahk. 

By “the The 11 Geo. 2, o. 19, s. 14, authorized “the landlord or landlords” 

LaDdloiOB?" maintain nn action on the case for use and occupation (c), and this 

agrees with the common law in actions of debt, and now applies to all 
actions for use and occupation. In order, therefore, to recover this 
compensation the plaintiff must show that ho is landlord of the defen- 
dant in respect of the premises held or occupied by him. It is not 
sufficient that the plaintiff has a good legal title to the property which 
would enable him to maintain ejectment; but some possession or 
enjoyment, such as to amount to a letting at least by implication, 
must be proved (cl). Therefore the owner of land cannot recover this 
compensation against a mere wrongful trespasser (e), nor against a 
person who occupied as tenant to another person-irom whom he 
obtained the possession (e). But any tenancy,’ or agreement for a 
tenancy, as between the plaintiff and the defendant (coupled with 
entry or possession thereunder) is sufficient, ex. gr. a mere tenancy at 
will (/), or even a tenancy on sufferance (ff). But a mortgagor who 
remains in possession by tho permission or sufferance of the mortgagee 
is not a tenant to the mortgagee (oven at will or at sufferance), so as 
to render him liable to an action for use and occupation (A). A mere 
agreement for a lease, whether oral or in writing, coupled with proof 
of an entry thereunder by the defendant, is sufficient (i), notwith- 
standing it may be void and inoperative as a lease in regard to the 
term of years therein mentioned (A). 


( 2 ) Lloyd Y. DavicSf 2 ExcH. 103; Moss 335; Tui'fierv. Cameron's Coalbrook Steam 

V. Gallimore, 1 Doug. 279; 1 Smith’s Coal Co.^ 6 Exoh. 932; Churchward v. 

L. 0. 629 (7th ed.). Ford, 2 H. & N. 446. 

(a) for instance, Rawson v. Eicke^ (e) Tew y. Jones^ 13 M. & W. 12 ; 

7 A. & E. 451 ; Voller v. Carter^ 4 E. & B. Turner y. Cameron's Coalbrook Steam Coal 

173. Co., aad Churchward y. Ford, supro. 

(^) See Hickman y. Machin, 4 H. & N. (/) Howard y. Shaw, 8 M. & W. 118. 

,716; Tursdon, executrix, %e. y. Clogg; 10 \g)AlfordY. Vickery, 1 Car. & M. 280; 

M. & W. 572 ; Cornish y. Searell, 8 B. & per rarke, J., Jenner y. Clegg, 1 Moo. & 

C. 471 ; Phillips y. Pearce, 6 B. & G. 433 ; Rob. 213 ; Rayley y. Bradley, 6 0. B, 396. 

Steele y. Mart, 4 B. & C. 272 ; Rawson y. (A) Ex parte Wilson, 2 V. & B. 262 ; 

Eicke, 7 A. & E. 451 ; Selby y. Browne, 7 Moss y. Gallimare, 1 Doug. 283 ; 1 Smith, 

AQ. B. 620. L. G. 629 (7th ed.) ; Trent y. Sunt, 9 

(c) Ante, 510. Exoh. 14, 22 ; Jolly y. Arbuthnot, 28 

(d) Cripps y. Blank, 9 D. & R. 480 ; L. J., Gh. 547, 650. 

Marquis of Camden y. Batterhury, 5 G. B., (t) Ante, 206. 

N. S. 808; 7 Id. 864; 28 L. J., C. P. (A) i)jM«finav.Po/«wi,Holt,N.P.a47. 
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A surviving Lessor may sue in his own name for use and occupa- Cu.xiv.s.2. 
tion hod subsequent to the death of his co-lessor (/), and to recover 
any rent which became due in the lifetime of his co-lessor ho may sue tthom mam- 
as survivor (m). lamaik). 

We have seen that rent is strictly incident to a reversion, but where By a surviving 

v Ijossor. 

a tenant has snblet at a rent for his whole term, and therefore has in j^yi^citaeo 
effect, though not in words, assigned his term, ho may still recover who has sub- 
the amoimt agreed as rent from tlie subtenant as a compensation for Term, 
the use and occupation of the premises («), as may also liis legal 
personal representative (o). And this was extcnulod in Zm v. 

Zeu is (p) to a case where the tenant sublotting was himself only 
liable to his landlord for use and occupation. In that case a 
lessee had sublet for his whole term, and upon tho expiration 
of both demises, the sub-lessee applied to tho superior landlord to 
become his tenant, but such landlord declined, and referred him 
to the lessee as being his tenant ; and the sub-lessee continued 
to occupy as before. It was held, in an action by lessee against 
subtenant for tho subsequent use and occupation, that there was 
c\d(lence to go to tho jury from which they might infer an agreement 
by the defendant to pay tho plaintiff for such use and occupation ; 
especially as after tho commencement of such action tho superior 
landlord had received rent from tho plaiiititf for tho occupation sub- 
sequent to the expiration of his lease (p). And a similar decision was By Bubsti- 
como to in the case of v. Tjoudon Cemetery Co. {q). There, a LcBsec. 

person having an agreement for a lease to himself, sublet part of tho 
premises, and then agreed that tho loose should be granted to another 
person, instead of himself, which was accordingly done ; it was held, 
that the substituted lessee might maintain an action for uso and 
occupation against the subtenant for the current quarterns rent which 
afterwards became duo. 


Tho right to compensation will not bo defeated by a subsequent Effect of sub- 
mortgage of tho landlord’s interest (/*), nor by tho existence of a 
previous mortgage, unless tlie mortgagee has compelled tho tenant Landlord, 
under threat of ejoctment to pay to him tho smn which would have 
been due («), in which case, however, he still remains tenant to tho 
mortgagor {t). 

If a landlord has taken proceedings to eject his tenant and recovered 
judgment, the after attornment creates a new relation of landlord having 

ejected. 


a Wheatley y. Soydj 7 Ezcli. 20. 

Israel y. Simmonsj 2 Stark. B. 35G ; 
see also Cox y. Knight^ 18 G. B. 645 ; 26 
L. J., 0. P. 314. 

(n) Baker y. Gostlxng^ 1 Bing. N. C. 19 ; 
Bollaek y. Stacey^ 9 Q. B. 1033 ; Zevi y. 
ZeteiSi 6 0. B., N. 8. 766 ; and see Beards 
more y. Wilson^ L. R., 4 C. P. 67. 


to) Baker v. Gostlmgy supra. 

(p) 6 C. B., N. S. 766; 28 L. J., C. P. 
304 ; 9 C. B., N. S. 872. 

I q) 9 C. & P. 6. 
r) See ante, 47. 
a) Id. 

t) Sec Wheeler v. BraiiscombOf 6 Q. B. 
373. 


L.T. 


L L 
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Chap. XIV. — Use and Occupation. 


Cb.XIV.b.2 

ll»e ami Occm 
patioft {btj 
whom main- 
tainable). 

Corporations 

aggregate. 


Incnnibont. 


By ClinrcL- 
waiileus and 
Overseers. 


By Trustees 
or Cestui quo 
Tnist. 


and tenant between the parties, and the landlord will thenceforth 
be entitled to compensation for tho use and occupation of the 
promises (?0. 

Whore a corporation aggregate has demised by parol or by instru- 
ment not under seal, it cannot recover rent on the demise, as it has no 
power to demise except by deed ; but if tho tenant has entered into 
possession of the property, tlie corporation may recover compensation 
for the use and occupation of tho same (.r). 

An incumbent whoso living has been duly sequestered cannot 
recover anything for the subsequent use and occupation of the glebe 
lands, because such occupation is not by his permission or sufferance, 
but by that of the bishop (y). Tho sequestrator holds merely as 
bailiff of tho bishop (z). 

Churchwardens and overseers may recover compensation for tho use 
and occupation of parish property demised by their predecessors, but 
vested in them as a quasi body corporate by 5!) Geo. 3, c. 12, s. 17 {a), 
unless tlie property bo vested in trustees (A) ; and this will apply to all 
the buildings, lands and hereditaments hclonying to the pamh^ not 
merely where the rents and profits are applicable to tho relief of tho 
poor, but where they are applicable to those purposes for which church 
rates are levied (c). It does not extend to copyholds (rf). 

If tho occupation took place partly in tho time of tho plaintift‘^8 
predecessors in office, and by their pennission, tho statement of claim 
should bo framed accordingly (c). 

Prior to the Judicature Act, it was clear that a mtid que trust who 
did not actually demise, or let the tenant into possession, could not 
maintain an action for use and occupation, as no tenancy would bo 
iinpUed under a party who has not the legal estate. Thus, whore A. 
was seised in trust for B. and C., it was held tlie latter could not 
maintain an action for use and occupation in their own names, treat- 
ing A. as their agent (/). On tho other hand, whore the cestui quo 
trust himself demised to tho defendant, ho and not the trustee was 
considered tho proper party to sue, and it was field that tho trustee 


(«) Newport v. Hardy ^ 2 D. & L. 921. 
\x) Per Lord EUenborough in Dean and 
C. of ItochcsUr v. Ticrcej 1 Camp. 466 ; 
see, too, as to other actions on implied 
contracts, Mayor^ ^c. of Stafford v. 

4 Bing. 76; icvcrley y. Lincoln Gaslight 
and Coke Co.^ 6 A. & £. 838, 839 ; Maijor^ 
^r. of Thetford v. Tyler , 8 Q. B. 96 ; Doe 
d. Birmingham Canal Co. v. Bold^ 11 Q. B. 

'128; Drury Lane Tlveatre Co. y. Chapman^ 

1 C. & K. 14. 

(y) Powell y. Hibbert, 16 Q. B. 129. 

(s) Harding y. Hall, 10 M. & W. 42. 

(a) Ward v. Clarke, 12 M. & W. 747 ; 

1 1). & L. 1027 ; Bee also Harden y. Hea* 


keih, 4 H. & N. 175 ; 28 L. J., Ex. 137. 

{h) Sco Doe d. Jackson y. Hiley, 10 B. 
& C. 886 ; explained in Allason v. Stark, 
2 A. & E. 266 ; see, too, Cantrell y. The 
Windsor Union, 4 Bing. N. 0. 348. 

(0 Doe d. Jackson y. Hiley, supra. 

(rf) Doe d. Bailey v. Foster, 3 C. B. 216; 
In re Paddington Charities, 8 Sim. 629. As 
to the law before the act, see 80 (^y ante. 
(c) Harden y. Hesketh, 4 H. & N. 176. 
(/) Morgell y. Paul, 2 Han. k B. 803; 
and see Cobb y. Carpenter, 2 Gamp. 13, n. ; 
Howe y. Scarrott, and Sharp v. Searrott, 
4 H. & K. 723 ; Shper y. Saunders, 29 
L. J.y Ex. 276. 
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could not make himself landlord merely by giving the tenant notice Ch,xiv.s. 2. 
to pay the rent to him (g). 

In Howe v. Scarroit (A), real estates were convoyed by marriage whom main- 
settlement to trustees, in trust to permit the mfe to receive the rents 
to her separate use, independently of her husband. After the 
marriage the husband let the promises to tenants, speaking of them 
as property in which his wife was interested. The wife received the 
rents during her life. It was held, that it was a question of fact in 
what character the husband let the premises, whether as agent for the 
trustees or as dealing with his wife’s property, and that after tlio 
death of the wife the tenants were not estopped from denying that 
the husband had any interest, u/ikss it was found that he let in his own 
name (/). 

Now, liowever, when all equitable interests are recognized, a cestui 
que trust could sue, but it is not likely that it is a course that will 
be often followed, as it is specially provided (A) that trustees represent 
their beneficiaries. 

If the original lessor be dead, but the tenant has rocognizod the 
titlo of a cestui que trust named in his will, and paid rent to him, 
the tenant cannot afterwards dispute the title of the cestui quo trust, 
suiiposing the attornment not to have been procured by any fraud (/). 

An auctioneer cannot generally maintain an action for the use and By an Auc- 
occupation of lands let by auction on behalf of the owner, but the 
action should bo brought in the name of the owner {m) ; although if 
a contract of lotting be made with him individually, he may sue for 
the rent as agreed (w). 


Sect. 3. — Against whom Action of Use and Occupation mainfainah/c. 

It is to be observed that the words of the statute 11 Geo. 2, Lessee who 
c. 19, s. 14, are in the alternative “held or occupied” — “lield or occuiJy during 
enjoyed” (o). This has frequently been specially noticed If, thoTerm. 
therefore, the lessee has once entered to take 2 )osscssion as tenant, and 
the term has commenced, he will be deemed “to hold” during the 
continuance of the term, and until it be legally determined by ellluxion 
of time, notice to quit, surrender, merger or otherwise, whether ho 
continue “to occupy” by himself or his subtenants, or not (j). The 


Churchward v. Ford, 2 H. & N. 446. (w) Fhher v. Marsh, C B. & S. 411 ; 34 

A) 4 H. & N. 729. L. J., Q. B. 177. 

(i) Howe V. Searrott, and Sharp v. (o) Ante, 612. 

Scarrott, 4 H. & N. 723. (p) Fiuetp v. Judsou, 6 Bing. 206, 211; 

(A) R. S. 0., Ord. XVI. Rule 7. SmUh v. Twourt, 2 M. & G. 842. 

(/) Dolby V. lies, 11 A. & £. 336 ; see, (y) Sco Jiessi ll v. Landsberg, 7 Q. B. 638; 
too, Doe i Marlow v. Wiggins, 4 Q. B. Cannan v. Hartley, 9 C. B. 634 ; 19 L. J., 

867. C. P. 323 ; Pollock v. Stacey, 9 Q. B. 1033. 

{m) Evans y. Evans, 3 A. & £. 132. 


li L 2 
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Cn\p. XIV.— 08B AND Occupation. 


Cn.XIV.8. 3. 

Use and Occu- 
pation (againct 
whom main- 
tainable). 


Lessoo who 
has sublet. 


Lessoo who 
holds over. 


principle la, that a comtmclioe holding or occupation as tenant is suffix 
dent after entry, without actual oooupation or enjoyment (r). For 
example, where a tenant from year to year under a parol demise 
assigned all his term and interest, but the landlord did not accept 
such assignee as his tenant : held, that the tenant might be sued for 
use and oooupation (a). But it would be a misdirection to tell the 
jury that a constructive occupation is sufficient, before an actual entry 
to take possession, and without explaining the meaning of “ a con- 
structive occupation” (t). 

In accordance therefore with this principle of constructive occupation, 
it has been decided that a lessee who has sublet the demised promises 
may bo sued for use and occupation, for he holds the premises as 
tenant, and occupies them by his subtenant (?/). In such case the 
subtenant is not liable to the original lessor («’). But if the landlord, 
with the consent of the tenant, accept of the subtenant, or a new 
tenant (^), as his tenant, and receive rent from him or distrain upon 
him for rent due from him, he cannot afterwards sue the original 
tenant for use and occupation (y). If the landlord merely consent to 
accept of the subtenant without exonerating the original tenant, it has 
been held by Erie, J., that that is not sufficient (s). 

A lessee, or liis assignee, who holds over after his term or tenancy 
has expired or been duly determined, is liable for subsequent use and 
occupation, provided the landlord has acted so as to raise a presump- 
tion of a continued tenancy, and not an intention to treat the tenant 
as a mere trespasser {a). But if a party takes premises for a certain 
time and holds over, he does not thereby necessarily become tenant 
from year to year, unless something occurs to show the existence of 
such now contract (h ) . For instance, whore a tenancy from year to year 
has been determined by a regular notice to quit, the mere accidental 
detention of the key by the tenant (who has quitted the premises and 
removed his goods) for two days beyond the expiration of the term, 
does not amount to any evidence of use and occupation, so as to 
make him liable for another quarter (c). It is a question for the 


(r) Tincro v. Judson^ 6 Bing. 206, 211 ; 
Smith V. Twoart, 2 M. & 0. 841 ; Atkim 
V. Humphrey^ 2 C. B. 654; 3 D. & L. 612; 
roUock V. Stacey, 9 Q. B. 1Q33 ; Vannan v. 
Hartley, supra. , 

(«) Shine y. Billon, 1 Ir. Com. L. B. 
277; 16 W.R. 847. 

(t) Toume v. Heinrich, 13 C. B. 892 ; 
22 L. J., C. P. 219. 

(m) Bull y. Sihha, 8 T, R. 327 ; see also 
Waring y. King, 8 M. & W. 671 ; Hyde v. 
Moakea, 6 G. & ]?. 42. 

• {v) 8oe Holford y. Hatch, 1 Doug. 183. 
{x) Walk y. Atcheaon, 3 Bing. 462; 


Hall V. Burgesa, 6 B. & C. 332. 

(y) Thomaa y. Cook, 2 B. & A. 119; 
and see Harding y. Crethom, 1 Esp. 67 ; 
and note [x), 

(z) Bawaon y. Lamb, 3 0. & E. 269. 

(a) Harding y. Crethom, 1 Esp. 67 ; 
Bayley y. Bondley, 6 G. B. 396 ; Biahop y. 
Howard, 2 B. & G. 100 ; Bavia y. Morgan, 
4B. &G. 8; Waringy. King, SM. &W. 
671 ; and see Hellier v. Sileox, 19 L. J., 
Q. B. 296. 

(A) Waring y. King, 8 If. & W. 671. 

(c) Gray y. Bompaa, 11 0. B., N. S. 
620 ; post, Ghap. XX. 
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jury whether a mere holding over, or the creation of a new tenancy On. XIV. s. 3. 
between the parties, was intended (rf). u^andCkcu- 

It is the duty of a tenant on the expiration of Jiis term to deliver 
up possession of the demised premises to his landlord, free from 
incumbrances created by the tenant (c). Therefore, it any subtenant 
refuse to quit possession at the end of the tom, tlio tenant will over of Sub- 
continue liable for use and occupation so long as his subtenant holds 
over, but no longer (/). When premises are lot for a certain term to 

A. and B., and A. holds over after the expiration of the term, with 

B. ’s assent, both are liable in an action for use and occupation so long 
as A. continues to occupy, but no longer {g ) ; but if either of tliem 
holds over without the other’s assent, the latter will not bo liable {h). 

It may be well to call attention to one case, that of Wnvhg v. King (/), 
in which the decision was based on the ground that the conduct of 
the defendants amounted to an exorcise of the option (given them by 
their lease) to continue tenants for a longer period than the original 
term for which the property was leased. In that case the defendants 
took certain premises of the plaintiff for nine months, at a certain 
rent, with the option at the end of that time of taking a lease for 
seven, fourteen, or twenty-one years ; but before the expiration of 
the nine months the defendants let the promises to a company for 
six months, who act lally occupied them for that period : held, that, 
at the end of a year from the expiration of the nine months, the 
defendants were liable to the plaintiff in an action for use and occu- 
pation for a year’s rent. 

By issuing and serving a writ in ejectment, the chiiinant elects to Losaoc, after 
treat the defendants therein named as trespassers, on and from the 
day mentioned in the writ : and he cannot sue them as tenants for HMc. 
use and occupation subsequent to that day (/). But the rent whicli 
became due before the day mentioned in tho writ of ejectment may 
be recovered in an action for use and occupation (where tlio demise 
was not by deed), notwithstanding tho proceedings in ejectment (/). 

The remedy for tho occupation, &c. on and subsequent to the day 
mentioned in the Avrit is by an action for mesne profits, &c. (;;?), 
or for double value under 4 Geo. 2, o. 28 (w), but not for double rent 
under 11 Geo. 2, c. 19, s. 18 (o). A lessee who has been turned out 
of possession by the landlord is not liable for subsequent use and 


W) Per Lord Denman, Jones v. Shears^ 
4 A. & E. 832. 

(e) Per Lord Kenyon, in Ilardwfn v. 
CrethorHy 1 Esp. 67, ana sco post. Chap. XX. 
(/) Ibbs V. JRichardsony 9 A. & E. 849. 
iff) Christy v. Tanciedy 7 M. & W. 127; 
9 Id. 438; 12 Id. 31C, 6’. 

(A) Draper v. Croftsy 16 M. & W. 1G6. 
(•) 8M. & W. 671. 


(A) Direh y. Wriyhty 1 T. R. 378 ; Jones 
y. Cartci'y 16 M. & W. 718; Jtrankiin v. 
Cartn'y 1 C. U. 760 ; 3 D. & L. 213. 

(/) mrrh V. Wriffhty 1 T. R. 378. 

(vi) Id. 378, 387 ; and ftco Rules of the 
Supreme Court, App. A., Part II., scot. 4. 

(>/) HoHhby V. ^t'evinyy 9 Euat, 310; poat. 
Chap. XX. 

(c/) SSonUby v. Nevingy supra. 
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Chap; XIV. — Use and Occupation. 


Ch.XIV.b. 3. 

Use and Occu- 
pation (against 
whom main- 
tainable). 

Nor agfuinfit 
Tenant after 
Ejeotment. 


SubHtitutod 

Tenant. 


Aesij^oe of 
Term. 


Executors or 
Administra- 
tors. 


occupation (;;) ; but where the landlord of apartments forcibly 
ejected an offensive man left in possession by the tenant, it was 
held, that it was a question for the jury whether it was done for 
the purpose of depriving the tenant of his possession, or merely to 
get rid of the offensive person who had misconducted himsoK (y). 
A tenant who has been evicted from part of his promises, and who 
has not exercised his riglit to give up the residue, remains liable 
for the use and occupation of such residue (r). A lessee, against 
whom a judgment in ejectment has been obtained by a third person, 
and who has been turned out of possession under a writ of habere 
facias possessionem, or who, to avoid being so turned out, has 
attorned and become tenant to the claimant in the ejectment, is 
not liable to his lessor for use and occupation subsequent to such 
eviction or attornment, for the occupation is then by permission of 
the ejector and not of the original lessor (.s). But with respect to 
any rent which became duo and payable after the day named in 
the action of ejectment, before suoli eviction or attornment, and 
which has been actually paid, it would seem to be necessary for the 
defendant to plead specially such facts as will show a payment (.s). 

When a now tenant has beon substituted with the mutual consent 
of all parties, the landlord may sue such now tenant for his subso- 
quent use and occupation (/). But unless such substituted tenancy 
has been created, or there has been an assignment of the loose, the 
landlord should sue the original tenant, and not another person wlio 
lias entered into possession during the continuanco of the lease (//). 
After paying the rent the original tenant will have a remedy over 
against his subtenant oitlior for use and occupation or for money 
paid to his use (.r). 

Assignees of a void lease (not duly granted pursuant to a power) 
who have paid tlie rent reserved during the term therein expressed 
to bo granted, and have subsequently hold over, are liable to an action 
for use and occupation (y). 

The legal personal representatives of a deceased tenant are not 
liable personally as assignees of the term, unless they have entered 
as such to take possession of the demised premises, the purpose for 
which they have entered being a question of fact for the jury (s) ; and 
for all such use and occupation subsequent to the testator’s or intes- 


(p) Prentice v. FAliott^ 5 M. & W. 606 ; 
7 Dowl. 819; Selby v. Browne, 7 Q. B. 620. 
t (q) Henderson v. Mears, 1 F. & F. G36; 
28 L. J., Q. B. 306. 

(r) Per Lord Ellcnborough in Smith v. 
Itakigh, 3 Camp. 514, and per Dallas, J., 
in Stoh's V. Coojwr, id. note. 

(n) Newport v. Hardy, 2 D. & L. 921. 

\t) Phijps V. Sculthorpc, 1 B. & A. 50 ; 


Haweon y. Land>, 3 0. & K. 260. But not 
the original tenant; Zaurance v. Faux, 2 
F. & F. 435. 

fff) Hyde v. Jfoakea, 6 C. & F. 42. 

[x) Dawson v. Lamb, 3 C. & K. 269. 

(,v) Beale v. Sanders, 3 Bing. N. C. 850. 
(c) Bcmnant v. Bremridge, 8 Taunt. 191 ; 
Krarsley v. Oxky, 2 II. & G. 896 ; seo alao 
ante, 267. 
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tate’s death, they must bo charged porsonnlly and not in their repre- On. XIV. a. 3. 
sentative capacity (a). VseattdOceu- 

Further, the case differs from that of assignees, for an entry hy one 
of several executors will not enure as an entry by all of them so as 
to render them jointly liable de boms propriis in an action for use and 
occupation (6). When an executor who has entered is sued personally 
for use and occupation, he may show that his occupation was as exe- 
cutor, and that he entered in that character; and that he has no assets, 
and that the value of the land is not equal to the rent. If the land 
yields some profit, but loss tlian the rent, lie may tender before actif)n 
such amount of profit, and plead the tender, or he may plead payment 
of the amount into court (r). 

With regard to the liability of a trustee in l)ankruptcy and the Trustee in 
position of a bankrupt tenant, the question will be found discussed in 
an earlier chapter [d). 

Wo have seen that coiqiorations aggregate may recover componsa- Corporations 
tion for the use and occupation of their property; iliey may also be 
liable for the same as tenants (^), whore tliey have actually used and 
occupied land, for a corporate purpose, by the permission of the 
o^vne^(/). But as tlu^y cannot bind themselves by an executory 
contract, not under their common seal, they will be liable for use and 
occupation during sueli period as they actually occupy, and not after- 
wards under any implied tenancy from year to year (/;). 

Churchwardens and overseers, if in occupation of land not routed ClmroliwaiU- 
for parochial purposes alone (and therefore not protected by 59 Goo. 3, 
c. 12, B. 12), will be liable personally to pay for the same (//). 

We have seen that a person who has mtered into imsession under a Intcmlcd 
mere agreement for a lease, which has never been granted, is liable ^ 
to be sued for use and occupation (/) ; therefore, whore the defendant 
in expectation of a lease by indenture, which he had agreed to take 
from the plaintiff, procured attoniments from some of the tenants 
and received rents from others, it was held, that ho was liable for 
use and occupation (./). Where the defendant was lot into possession 
of premises provisionally, with a view to an agreement for occupying 
them, whicli lie afterwards refused to sign, ho was held liable to pay 
for the period of his occupation (A). But whore the defendant entered 

(d) Nixon T. Quinn^ 2 Ir. Com. Xj. R. 11, Co.y 18 Q. 13. 632; 21 L. J., Q. B. 361; 

248. Markham v. Stanford^ 14 G. B., N. S. 380; 

(^) Nation y. Tozer^ 1 0., M. & B. 172 ; Willos, J. 
cited 3 A. & E. 667. {») Finlay v. Bristol and Exeter E, Co.^ 

(c) Fatten v. Reid^ 6 L. T. 281, Q. B. ; 7 Exch. 409; hco, too, Copper Miners Co, 

ante, 268. v. Fox^ 10 Q. B. 229. 

W) Ante, 262. (A) Uthivntt v. Elkins^ 13 M. & W. 772; 

\e) Beverley v. Lincoln Gaslight and and hbo Furnival v. Coombes^ 6 M. k, G. 736. 

Coke Go., 6 A. & E. 839, 843; and tho (/) >Smith v. Eldridge^ 16 C. B. 236; 

right Booms to have been aHsumod in Green Dawes v. Dowling, 31 L. T. G.'). 

V. London Cemetery Co.^ 9 U. & 1*. 6. (/) Neale v. Hwind, 2 0. & J. 377. 

(/) Lowe V. London and North Western (A) Coygan v. Warwicker, 3 C. & K. 40. 
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Cn. XIV. 0.3. 

1190 and Occu^ 
pation [against 
whom 
Utinabk), 

Intotidcd 

Purchaaer. 


Vendor re- 
maining^ in 
Foflaesaion not 
liable. 


Gomponaation 
rcoovcriiblo 
for Use and 
Occupation of 
Incorporeal 
ProiHjrty. 


under an agreement for a future lease, which it afterwards appeared 
the plaintifi was unable or unwilling to grant, the defendant was 
relieved from liability to an action for use and occupation, although 
he had received some of the rents from the subtenants (/). 

Where the vendee of an estate sold by auction or otherwise has 
been suffered to enter upon and hold the premises while the title was 
under investigation, and the contract has afterwards been determined 
for want of title, the vendor cannot, on these grounds only, recover 
for use and occupation, although the jury find that the occupation has 
been beneficial [m ) : nr that ho has rocoived rent from the sub- 
tenants (»). But if the vendee retain possession after the contract for 
purchase has gone of, ho will be liable for the subsequent use and 
occupation (o). 

The fact that vendor remains in possession of part of the property 
after the execution of the conveyance, docs not thereby make him a 
tenant to the purchaser (even at sufferance), nor in any way liable to 
him in an action for use and occupation. The purchaser’s remedy in 
such a case is by on action to recover possession of the land and 
mesne profits {p). 


Sect. i.—For what Kind of Proper tg the Action is maintainable. 

This light to recover compensation for use and occupation is not 
confined to land and houses, or the like, but will extend to any 
hereditament, corporeal or incorporeal: such, for e,xample, as a 
fishery (</) ; a right of fishing with rod and line (r) ; a right of shoot- 
ing (s) and of hunting (t) ; a mine with liberty to dig (») ; a coal 
pit (r) ; a water-course and weir (w) ; a way (m) ; tithes ; a pew ; seats 
in a Jewish synagogue (//) ; a seat in a house to view a procession ; 
the saloon of a theatre with a right to supply refreshments (z) ; and 
furnished or unfurnished lodgings (c). 


(/) Lumhall v. Wright^ 1 C. & P. 589. 
[m) Winterhottom v. Ingham^ 7 Q. B. 
()U; Kir Hand v. Pommtty 2 Taunt, 146; 
Jharne v. Tomlin^ Peake, N. P. C. 192, 
258; CoMngan v. 1 Ir. Com. L. R. 

73; 16 W. R. 318. 

(«) Jlmnball v. Wright^ 1 C. & P. 58p. 

" lo) Howard v. Shaw^ 8 M. & W. 118, 
Ip) Tew V. Jofws^ 1 3 M. & W. 12. 

[q) Seo 16 & 16 Viet. o. 76, Sehcdulo 
(B), Form 10. 

4 (r) Holford v. Tritchard^ 3 £xch. 793. 
(*) Thomas v. FrcderickSy 10 Q. B, 776. 


(0 Jiird V. JTiggbmny 2 A. & E. 696 ; 

6 A. & E. 824. 

(ff) Jones V. Reynolds^ 4 A. & £. 806; 

7 C. & P. 335. 

(tf) Jaics V. TTrightf 1 D. & R. 391. 

(t6') Davis y. Morgan^ 4 B. & C. 8. 

(j) 2 Chit. PI. (7th od.), 39, 40, 41. 

(y) Israel v. Sxmmnsy 2 Stark. 366. 

(s) Drury Lane Theatre Co, v. Chapman^ 
1 C. & K. 14. 

[a) 2 Chit. PL 41, 42; Cook v. Moylan^ 
1 Exoh. 67 ; 6 D. & L. 101 ; Izon v. Oorton^ 
5 Bing. N. C. 601. 
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Sect. 5. — Writ and Pleadings. Cn. xiv. s. 6. 

Much of the learning with regard to actions for use and occupa- ^p[non{nyit 
tion, which under the former system of pleading was of groat im- 
portance, has become obsolete since the Judicature Acts have come Foi-m of In- 
into force. The old form of words is to some extent still preserved 
in the indorsement of writs ; the schedule to the Eules of the Supremo 
Court (J) giving the form, “ the plaintiff’s claim is £ for the use 
and occupation of a house.” There is also a form given (i), “ the 
plaintiff’s claim is for £ for arrears of rent ” ; and the former 
will be the more correct indorsement where the money claimed is not 
strictly rent — i. o. is not due under any actual demise : but tlie writ 
maybe amended by leave at any stage of the proceedings (c). As Pleadings, 
far, however, as the pleadings ore concerned the law now requires them 
to be a statement of facts, and therefore the technical forms are no 
longer of importance, and it is enough if the statement of claim allego 
facts which show an entry and occupation and a relation of landlord 
and tenant between the parties. 

The defendant ^vill be in the same position ns if there had been an 
actual demise as regards any right to set up that the plaintiff had no 
title when he the defendant entered, a defence which, as we have 
scon, is not open to him (d), though he may show that it has since 
come to an end (e). 

Thus if the defendant obtained possession of the promises from the Estoppel, 
plaintiff as tenant thereof to him, he is thereby estopped from dis- 
puting the plaintiff’s right to dispose of such possession (/). The 
principle is, that the defendant, having had the use, occupation and 
enjoyment of the premises by the permission of the plaintiff, cannot 
deny the plaintiff’s title to dispose of the possession during the period 
of such occupation, as an answer to tho claim for compensation (g). 

If tho steward of a person not named says to another, “I lot you into 
possession in the name of the landlord ” (not mentioning the name) ; 
parol evidence is admissible to show who such landlord is, and the 
tenant who so obtained possession is estopped from denying such 
landlord’s title (A). But in any such cases tho defendant may sliow 
that after tlie demise, and before any part of the rent claimed became 
due, the plaintiff assigned his reversion (/) ; or that the plaintiff’s title 
was defeasible, and was legally defeated after the demise and before 

(d) R. 8. C., App. A., Part II., a. 2. (/) Fleming y. Gooding^ 10 Bing. 649 ; 

(c) B. 8. 0., Order XXVII., Rule 11. Cooper v. flandg^ 1 Bing. N. C. 46 ; Cooke 

(rf) Lewis T. Willis^ 1 Wila. 314 ; Curtis v. Loxlcg, 5 T. R. 4 ; Bath v. IFcstwood, 

V. Spitty^ 1 Bing. N. G. 16. 1 Camp. 12. 

(e) Newport v. Hardy ^ 2 D. & L. 921 ; {g) Soo Agar v. Young ^ Car. & M. 78. 

BOO, too, Boodle v. Campbell, 7 M. & Q-. 386 ; (h) Fleming v. Gooding, 10 Bing. 649. 

SeAy V. Browne, 7 Q. B. 620 ; Hartshorns \i) Harmer v. Bean, 3 C. & K. 307. 

V. Watson, 4 Bing. K. C. 178. 
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CH.XIV.fl. 6. 
Use and Oecu~ 
pation ( Writ 
and Pleadings), 


The Statute of 
LimitatiouB. 


Relation of 
Landlord and 
Tenant. 


the rent claimed became due (A*). If the defendant obtained posses- 
sion from A. B. as his tenant, and the plaintiff derives his title from 
A. B., the defendant is estopped from disputing the right of A. B. to 
dispose of such possession (/), and also from disputing A. B.'s right to 
assign the reversion (w?) ; but the assignment itself may be disputed {n). 
If the defendant has expressly attorned to the plaintiff, he will thereby 
be estopped from disputing the 2 )laintiff ’s title, unless such attornment 
bo i)rovod to have been obtained by fraud, or through some mistake 
of facts (o). Where a tenant was let into possession by A. and paid 
him rent, and afterwards A. agreed to grant a lease to B., who then 
received one quarter’s rent from the tenant, but afterwards the agree- 
ment between A. and B. was rescinded : it was held that, in an action 
by B. for use and occupation for the next quarter’s rent, the tenant 
was not estopped from showing theso facts, whereby the parties wero 
remitted to their original rights {})). 

It is a good dofcncG to jjlead the Statute of Limitations where the 
defendant was formerly tenant from year to year, and quitted without 
due notice, but has not, within six years before tho action, occupied 
the promises, or paid any rent, or done any act from which a tenancy 
can bo inferred (r). It is also a good defence as to any rent which 
beoamo duo and payable more than six years before tho commencement 
of tho action. Tlio defendant may also show that tlio plaintiff’s title 
to the reversion lias been barred and extinguished under 3 & 4 Will. 4, 
c. 27 (.s). But so long as the relation of landlord and tenant sub- 
sists, tho right of tho landlord to rent is not barred by nonpayment, 
except that under sect. 42 tho amount to be recovered is limited to six 
years [t). 


Sect. 6. — Evidence, 

Wo have seen that to entitle a plaintiff to recover compensation for 
tho use and occupation of his property it must appear that there was 
a relation of landlord and tenant between tho parties; there may, 
however, bo various modes in which this may be proved for the pur- 
poses of an action ; an admission of the tenancy by the defendant, 
by submission to a distress, advertisement of himself os tenant or 


Mountneg v. Collier^ 1 E. & B. 630 ; 
22 L. J., Q. B. 121 ; Powell v. Hibbertj 
15 Q. B. 129; 19 L. J., Q. B. 347. 

(/) Pointer v. FJcinSf 2 Ld. Raym. 1650; 
2 Stra. 817; Parhr v.’ Manning^ 7 T. R. 
637 ; Br'mgloe v. Gooihont 4 Binjur. N. C. 
720. 

(«/) Tlntmc V. Jtohiimn^ 1 Bing*. 147 ; 
Pto'ker V. Manning^ 7 T. R. 537 ; iBorgeon 
V. Wingfield, 15 M. & W. 221; Ihe d.. 


Marriott v. Edwards, 6 B. & Adol. 1066. 
(?i) Phillips V. Pearce, 6 B. & 0. 433. 

(o) Phipps V. ScuUhorpe, 1 B. & A. 60 ; 
Poe d. Marlow y. Wxggins, 4 Q. B. 367 ; 
ante. 

(/}) Brook y. Briggs, 2 Bing. N. C. 672. 
(/•) Leigh v. Thornton, 1 B. & A. 626. 

(«) Fnrsden v. Clogg, io M. k W. 672. 

It) Archbold v. Senllg, 9 11. L. Cas. 360 ; 
7 Jur., N. a. 1109. 
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otherwise is primS. facie evidence against liim (w), hut may he 
rebutted by sufficient evidence to the contrary (.r). Evidence that 
the defendant has actually occupied the premises, and has on 
one or more occasions paid rent to the plaintiff in respect thereof, 
will ho prim3. facie sufficiently). Indeed, payment of rent is a 
sufficient recognition of the landlord’s title to support an action 
for use and occupation, although it appear upon the evidence on 
tho part of the plaintiff that the defendant originally came in 
under another person, or that tho plaintiff lias only an equitable 
estate (s). In one case the defendant and his predecessors in estate 
had paid to the plaintiffs and their predecessors, overseers of 
tho poor of the township of S., an annual sum of (5/. 14i#. Sd., 
expressed to he for rent for common lands, and it was admitted that 
tho defendant was in possession of the lands out of which tho rent 
issued, but they were not identified, and there was no evidciKuj given 
of their extent or value, and the defendant would not produce lus 
deeds pursuant to notice: it was, however, held, that there ivas 
evidence on which a jury might find that a relation existed between 
tho parties sii(‘h as to entitle tho plaintiffs to recover for us(' and 
occupation (ri), 

A judgment in a previous action for use and occupation between 
the same parties is irima facie evidence that tho defendant occupied 
by tho sufferance of the plaintiff : but it is not conclusive, and tho 
jury ought to take into their consideration all tho oircumstanocs 
under which that judgment w\as obtained (6). The correctness or 
validity of such judgment can be questioned only in a court of 
appeal {c) : and parol evidence wall probably ahvays bo admissible to 
show in respect of what promises, and for what rent, such judgment 
was recovered (rf). But a previous judgment against two persons is 
no evidence in another action against one of them only for subse- 
quent use and occupation {e), 

A notice to quit given by tho defendant is admissible ovidonco that 
the defendant held tho premises therein mentioned as tenant thereof 
to plaintiff (/). 

We have also seen that there must bo an enfri/ as tenant; for 
example, if a party to whom a mining lease is granted enter and dig 


Cn. XTV. B. 0. 

and Occu^ 
patioH (Evi* 
dnicc), 

Oconpation 
and Paymont 
of Rent. 


Jud^neut in 
proviouB Ac- 
tion for Uho 
and Occupa- 
tion. 


Notice to quit 
ffivou by lio- 
fenduut. 


( m ) Panton v. Jones^ 3 Camp. 372 ;• Cooper 
V. Blandijy 1 Binfif. N. C. 46 ; Sullmn v, 
Jonei, 3 G. & P. 579 ; Hill v. Hammy 6 M. 
& G. 789. 

h) Cox V. Kniphty 18 C. B. 645 ; 26 L. 
J., C. P. 314. 

(y) Ros. Ev. 162, 163 (11th cd.). 

(r) Holbtj V. Jlesy 11 A. & E. 336. 

(a) Hardon v. Heskethy 4 H. & N. 176 ; 
28 L. J., Ex. 137 ; GompArc this case with 
Atl.-Gen. v. Stephengy G Do Ocx, M. & G. 
Ill ; 25 L. J., Ch. 888. 


lb) Per Coleridge, J., Jonee v. Iteijnoldsy 
7 C. & P. 336. 

((;) 9 C. B. 333 ; Lick v. Tolhamei%y 4 
II. & N. 695. 

[d) Sec, as to tho right to reopen a ver- 
dict, JlUdhin V. Campbelly 2 W. Blac. 827 ; 
3 Wilfl. 304 ; Seddon v. Tutopy G T. R. 607 ; 
Preston v. Peekey E., B. & E. 336; 28 L. J., 
Q. B. 424, 427. 

(r) (’hnstij V. Tancrvdy 9 M. & W. 433 ; 
12 M. & W. 310. 

(/) Marston v. Beany 7 C. & P. 13. 
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Ch. XIV. 8.0. 

Use and Occu- 
potion {Evi- 
dence), 


Evidcnoc of 
Entry of 
Defendant aa 
Tenant. 


SuiTcndcr. 


Kotirc to quit, 
&c. 


holes moroly to ascertain what sort of a bargain he has made, or is 
about to make, and has thorn filled up again immediately, that does 
not amount to an entry to tahe pomnaion as tenant (A). But where a 
party wlio had agreed to rent a house sent in a woman to clean it, 
and workmen to paper one of tlio rooms, tliat was hold sufiicient 
evidence to go to the jury of a taking possession as tenant (/). So 
where, after an agreement for a lease, the intended lessee entered and 
put up a board stating ‘‘ this house to let, inquire, &c. : ” this was 
held to be sufficient evidence to go to the jury of a taking possession 
as tenant (/■). 

If the landlord prove that a tenancy commenced and entry 
was Iiad, tlie burden is then on the defendant to show that it 
has been determined before the time for which compensation is 
claimed (/). 

The defendant may prove a sun'cnder of his term to the plaintiff 
before any of tlie rent claimed became duo ; such surrender may be 
by deed (w), or by the acceptance of a new lease (n), or by other act and 
operation of law(//). If a landlord during a current quarter accept 
from his tenant the key of the house demised, under a parol agree- 
ment that upon the tenant then giving up possession the rent shall 
cease, and the landlord occupies the premises from that time, he 
cannot recover for any use and occupation subsequent to his accopling 
the key (o). 

The defendant may prove that ho gave duo notice to quit and 
quitted accordingly before the commencement of the period in respect 
whereof the rent is claimed Whether the notice to quit was 
sufiicient and served in due time is sometimes the real question to bo 
decided in this form of action ((/). Sucli notice is sufiicient if given 
to the i)laiutitf^s authorized agent, or sent to him by post in duo 
time (r). Where a tenant from year to year, at a rent payable 
half-yearly, quitted at the end of a cuiTent year without giving 
notice, and the landlord before the end of the next half-year relet 
the premises to another tenant : held, that such reletting amounted 
to an eviction of tho first tenant, and that the landlord could not 
maintain use and occupation against him for any rent subsequent 
to the period when ho quitted («). But the entry by tho landlord 
must bo for the purpose of a profitable occupation, and therefore 
if he enters and puts a bill ih the window for tho purpose of reletting 


(A) Jones V. EnjnoIdSf 7 C. & P. 336. 

(«) aS’/m/7A y. Tuoattj 2 M. & G. 841. 

(/■) Siiairan v. Jones^ 3 C. & P. 579. 

(/) Ward Y. Mason f 9 Price, 291. 

(w») Ante, 274. 

(w) Ante, 270. 

(o) Whitehead v. Clijbrdt 6 Taunt. 618 ; 
Grimman v. Legtje^ 8 B. & 0. 324 ; Furni- 


vall V. Grove, 8 C. B., N. S. 496 ; 30 L. J., 
Ct P. 3. 

{p) Jiird V. Defonville, 2 0. & K. 416. 
(v) Jtessell Y. Landsherg, 7 Q. B. 638 ; 
rapxUon V. Bninton, 6 H. & N. 618. 

(?) rapilhin V. Itrunion, supra. 

(h) Mali Y. Burgess, 5 B. & C. 332. 
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the promisea, but not to rotoko poasossion, that will not bo sufficient Ch.XTV. 8.6. 
to prevent him recoveriuff subsequent rent from a tenant who quitted 
without notice (t). 


Sect. 7. — JF/ifrt Amount can he recovered. 


As the presumption, when a landlord proceeds to recover com- 
pensation of this kind, is, that no specific rent has been agreed 
on, he may recover in this form of action a reasonable satisfaction 
for the use and occupation of the lands, tenements or hereditaments 
held or occupied by the defendant as his tenant, or by his permission 
or sufferance (a). No inquiry is made as to the profit resulting from 
the cultivation, or as to the property being cultivated at all (.r). lie 
who holds anotlior’s premises Avith his permission, but williout an 
express bargain as to the rent, agrees to pay what a jury may find 
the occupation to be Avorth. This is a principle resulting from the 
nature of an action for use and occupation’’ (//). Such “ reasonable 
satisfaction” accrues, like interest, de die in diem according to the 
time of the actual occupation ( 2 ). 

Where it turns out that a specific rent has been agreed on, payable 
quarterly, half-yearly or yearly, such rent is the proper measure of 
damages ; and the lease (if not under seal) or the Avritten agreement, 
if duly stamped, may, as wo have seen, by 11 Oeo. 2, c. 19, s. 14, 
bo used as evidence of the quantum of damages to be recovered («), 
and of the time at which such rent became payable. It makes no 
difference in this respect that the agreement is void as to the duration 
of the term therein mentioned, eitlier by the Statute of Frauds or 
the 8 & 9 Viet. c. 106, s. 3 (i) ; nor that the defendant was and is a 
lunatic (c). But if the defendant has not had the use and occupation 
of all the premises agreed to be demised, or if there has been an 
eviction from part, by reason of a defect in the plaintiff’s title, 
the jury may ascertain the value of the occupation of the land 
actually enjoyed, without regarding the amount of rent reserved by 
the agreement (rf). So where the plaintiff has not performed a 
condition precedent on his part, ex. gr. to do certain repairs {e)y to 
furnish the house or apartments in a specified manner (/), or the like. 


What can bo 
recovered. 


Whore a spo* 
cifio Rent 
agfreed on. 


After an 
Eviction from 
Part. 


Where Plain- 
tiff has not 
performed a 
Condition 
precedent. 


(0 Uedpaih v. Roberts, 3 £sp. 225, 
Konyon, G. J. : Bird v. Jkfonville, 2 C. & 
K. 415, Erie, J. 

(«) 11 Geo. 2, c. 19, 8. U ; ante, 610 ; 
Tomlinson v. Bay, 2 Brod. & D. G80 ; 1 
Arch. N. P. 98. 

1 Han. & Gt. 312, n. (a). 

(y) Jfayor of Thetford v. Tyler, 8 Q. B. 
100; 16 L. J., Q. B. 33. 

(s) Slack Y. Sharpe, 8 Ai & £. 373 ; 
Kirkman v. Jervis, 7 Dowl. 678 ; Pucker v. 
Oihhins, 1 Q. B. 421. 


(a) Ante, 510. 

(h) Be Medina y. Poison, Holt N. P. C. 
47 ; Collett v. Oarliny, 10 Q. B. 785 ; 5 D. 

6 L. 605 ; Viscount Bowne v. Thompson, 
9 Q. B. 1014. 

{e) Bane v. Viscountess Kirkwall, 8 C. & 
P. 676. 

(rf) Tomlinson v. Bay, 2 Brod. & B. 680. 
(f) Smith V. Eldridge, 16 0. B. 236 ; 
Smith V. Twoart, 2 M. & G. 841. 

(/) Mechelen v. IVallace, 6 N. & H. 316 ; 

7 A. & £. 64, n. 
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Cn.XrV.B.7. 

Use and Occu~ 
patlon [what 
Amount can be 
recovere(j£). 


Where the 
Tenant agrees 
to pay Kent 
pro Ratil. 


Where the 
Tcnnnt has 
ceased to 
occupy. 


After a Fire. 
Izon V. Gorton. 


When Pro- 
zuises are held 
over. 


llie jury may find liow muoli tlio actual occupation by tho defendant, 
in the tlion state and condition of the premises, was reasonably 
worth. The landlord in such case could not recover or distrain for 
the agreed rent if). 

If tlioro be an agreement to pay rent on a definite day, and tho 
relation of landlord and tenant ceases before tho day fixed, to entitle 
the plaintiff to recover a proportionate part for tho broken period it 
must bo found that a new tenancy lias been created (A). 

If, however, it be mutually agreed to put an end to a tenancy 
during a current quarter, tho tenant to pay pro rata to that time, and 
th(i landlord accordingly retakes possession, the amount so agreed to 
bo paid may bo recovered in an action for use and occupation (f). So 
where tho tenant holds over for a week after such an agreement has 
been come to, and then quits possession, and the landlord then accepts 
possession, tho rent to tho end of that week may be recovered, together 
with any previous arrears of rent pro rata (i) : but tho landlord cannot 
recover as for any subsequent use and occupation (/). 

If tho term or tenancy as agreed on has commenced (tho tenant 
having entered), tho lessee or tenant will be liable to all tho rent as 
agreed, notwithstanding ho has ceased to occupy {m) : unless indeed 
something has since happened to put an end to tho term or tenancy, 
ox. gr. a surrender by deed or by act and operation of law (a)- 
It is clear upon tho authorities, that even if tho premises be 
destroyed by fire, tho whole rent will, if a rent has been agreed on, 
bo payable; unless indeed it has also been agreed that if a fire 
destroy tho premises tho rent shall cease (o), in which case a pro- 
portionate part may be recovered for tho time the premises are 
actually in use [p). If, however, there is no contract for rent, and 
tho landlord is left to recover compensation for use and occupation, 
ho is (we have seen [p)) only entitled to such sum os a jury shall 
find to bo a reasonable compensation, and tho loss of tho buddings by 
fire might, it is presumed, be taken into consideration by the jury in 
fixing tho sum to bo paid ; and the same principles will apply if a 
part only be destroyed by fire {q). 

Where a tenancy is continued beyond tho time for which tho pre- 
mises were originally taken, and nothing is arranged respecting tho 
amount to bo paid on tho new holding, that new holding is not of 
necessity to bo on the same terms as the former, but tho jury may 

(^r) Mechelen v. iraUace^ supra. Jiurgess, 5 B. & C. 332 ; JFard v. Maion, 

(//) Onmtnan v. ZeggCf 8 B. & 0. 321. 9 Price, 291. 

(») Thomas v. Williams, 1 A. & £. 478. (o) Baher v. Eoltzapffell, 4 Taunt. 46 ; 

[k) Kwkman v. Jervis, 7 Dowl. 678. Izon v. Gorton, 5 Bing. N. C. 601. 

Whitehead v. Clifford, 6 Taunt. 618. ip) 625. 

{in) Ante, 516. (^) Bennett v. Ireland, £., B. k £. 326 ; 

(m) Whitehead v. Clifford, supra ; (Prim* 28 Jj. J., Q. B. 48. 
man v. Legge, 8 B. & C. 324 ; Hall y. 
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give the landlord a Iftrgor sum for the continued occupation, if there Cn. XIV. b. 7. 
he circumstances to show that such inoi'cased ri'ut was expected hy him 
in the event of the tenant holding over, and tliat such expectation was Amount can be 
known to and not repudiated hy the tenant (r). For instance, where 
a yearly tenant at 47/. per annum continued in possession after the 
determination of liis tenancy and during negotiations for a now lease 
at 80/. per annum, Avhich ultimately wont off, it was held, that it was 
a question for the jury what rent was fairly payable for the ooutinuod 
holding (s). In such a case the Landlord should not diisfraiii, hut may 
maintain an action for use and occupation (/). 

The defendant will not he entitled to any reduction of rent in No Reduction 
re8])cct of acts done hy a third person which reduced the valiio of TOasoT^^Iota 
his occupation, hut which were done without the authority of the * 

plaintiff {u ) ; as where the demised promises are “ injuriously affected ” 

(hut no part thereof Mvii) hy a I’ailway or other company pursuant to 
their special act or any .act incorporated therein (r). 

Prior to the Judicature Act, where the defendant sulfcred judgment Effect of 
hy default in an action for use and occupation, a writ of inquiry n'efS."* 
appears to have hceii necessary (j;). And as, if the action is strictly 
one for use and occupation, it is properly for such a sum as shall ho 
found to he a reasonable compensation, a writ of inquiry or other 
mode of trial would seem to ho still necessary (y). 


(/•) £/^ar V. ffafson, Car. & M. 491. 

(«) Mayor^ tjr, of Thfford v. TyUr^ 8 
Q. B. 9f3. 

(/) Alford V. Vicary^ Car. & M. 280 ; 
Jeuner v. CUgg^ 1 Muo. & R. 213. 

(/<) Drury Lane Theatre Co. v. Chapman^ 

1 C. & K. 14. 

(/’) As to the compensation reooverablo 
by the tenant from the company in such 
case, see Lauds Clauses Consolidation Act, 
1846 (8 Viet. c. 18), ss. 119—121. 

(j) Arden v. Connelly 6 B. & A. 835; 
Cooto L. & T. 604. 

tv) R. S. C., Ord. XIII., Rule C; Ord. 
XXfX., Rule 4. By the former of these 
rules, where the defendant fails to ap- 
pear to the writ of summons, and the 


plaintiff’s chiim is not for a dobt or liqui- 
dated damages only, but for detention of 
goods, and pecuniary damages, or cither 
of them, no statcniciit of (daim need bo 
delivered, but interlocutory judgment may 
be entered, and a writ of inquiry shall 
is.suo to assess the value of the goods and 
tho damages, or the damages only, u.s the 
case may bo, in I’espoct of tbo cause.s of 
action disclosed by the iudoreemeiit on tlio 
writ of summons.” Tlio rule proceeds to 
provide that the damages may by order bo 
ascertained “in any way in which any 
question arising in an action may be tried. ’ ’ 
Order XXIX., Rule 4, provides a similar 
process in case of default of pleading. 
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Not usually 
interfered 
■with by 
Statute. 


Exceptions. 


Sect. 1 . — Contracts as to Rates, Taxes, ^c. 

The ordinary rulo is, that rates and taxes fall upon the tenant, in tho 
ahsonce of express agreement. 

In addition to this, the ordinary express agreement is that tho 
tenant pay all rates, taxes and assessments. Sometimes, however, 
they are tlirown partly upon tho landlord and partly upon the tenant, 
the agreement being construed according to the real intention of 
the parties («). Such stipulations ore seldom interfered with by tho 
legislature, which usually provides that “nothing in this 'act con- 
tained sliall be construed to alter, change, determine, or make void 
any contracts, covenants, or agreements whatsoever between land- 
lord and tenant, or any other persons, touching tho payment of taxes 
and assessments,’^ or to that effect (b). But tho property tax always 
formed an exception to the general rule (c) ; and more than one rwent 
statute has either imposed a burden wholly on the landlord, or shared 
it between the landlord and the tenant (rf). Generally where a tenant 
covenants to pay a rent without deducting taxes, a subsequent statute 
authorizing tenants to deduct will not repeal the covenant. It does 


(а) Seo Oraham y. Wade, 16 Eiist, 29 ; 
Watson Y. Atkins, 3 B. & A. 647. 

(б) 38 Goo. 3, c. 6, s. 36 (Land Tax] ; 
18 & 19 Viet. c. 120, B. 219 (Metropolis 
Managpemont Act) ; 25 & 26 Viet. o. 102, 
BS. 06, 97 (^endment of the Metropolis 
Management Acts) ; 38 & 39 Viet. o. 65, 
B. 226 (Tho Public Health Act, 1876). 

(r) 5 & 6 Viet. o. 35, ss. 60, 103 ; post, 
Sect. 2 of this chapter. 


(d) See 32 & 33 Viet. o. 41, as to rating 
to poor rates any rateable hereditament 
let for three months or loss (post. Appen- 
dix (A), Sect. 11, where the act is set 
out Terbatim); and the Rati^ Act, 
1874, post, 647. The Contagious Diseases 
(Animals) Act, 1869 (32 & 33 Viet. o. 70), 
B. 89, was to a like effect ; but that act 
has been repealed, and the act of 1878 
whioh replan it oontains no such pro- 
vision. 
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Sect. 1. — Contracts as to Rates, Taxes, etc. 

not compel the tenant to make such deduction, and therefore loaves Cn. XV. s. l. 

the covenant in full force (e). So a tenant may covenant to pay all 

rates, &o., including those whicli, under a i)revious local act, ho would 

have been entitled to deduct from his rent(/). But the Property 

Tax Act makes all such contracts, covenants and agreements “ utterly 

void ” (i/), so for only as they relate to tlie property or income tax (A). 

The land tax usually falls upon the landlord in the absence of an 
express covenant or stipulation to the contrary (/). So do sowers 
rates, except perhaps those made for ordinary annual expenses (/). 

But the tenant may expressly take upon liimsfdf tlie payment of 
land tax and sewers rates (/) ; and a gciKjral covenant or promise to 
pay all rates, taxes, &e., will include the land tax and sewers 
rates (m). 

Under an agreement for a lease at a yearly rent of 40/. payable Titho Rent- 
quarterly, “ free of all outgoings,” the tenant ouglit to pay tlie laud 
tax and commutation rcnt-eliarge ; and the landlord is entitled to 
liave a covenant to tliat effect inserted in the lease (^/). The tithe 
rent-charge must be paid under a covenant to jiay ‘‘ any taxes, rates, 
assessments or charges whatsoever” (o), but not, it the words bo only 
“ all taxes and assessments ” (;)). 

Whore a contract for an assignment of the lease of a public house Gonorally. 
described the public house as hold at a certain “ net ” annual vent under 
usual and common covenants, it was held, that these words included a 
covenant by the tenant to pay land tax and sewers rates ( 7 ). A 
covenant iri a sublease to perform all the covenants in tho original 
lease (except to pay rent and insure) will in effect comprise a covenant, 
contained in tho lease, to pay all rates and taxes whatsoever ; and 
may render the sublessee liable to rates for extraordinary drainage and 
other works of a permanent nature (r). A covenant by a lessee to pay Construction 
taxes generally, includes parliamentary taxes, and consequently the ^ 

. land tax; for when “ taxes ” aro generally spoken of, if the subject- 
matter will bear it, parliamentary taxes given to tho crown are 


(<?) Brewster v. Kitchen, 1 Ld. Ruyni. 
320, 321 ; Carthew, 438, 439 ; 12 Mod. 
169 ; Holt K. 176, 669. 

(/) Bayne v. Bun'idge, 12 M. & W. 
727 ; Thompson v. Lapworth, L. R., 3 C. P. 
149 ; 37 L. J., 0. P. 71. 

(^) 6 & 6 Viet. c. 35, B. 103. 

(A) Tnllcr v. Abbott, 4 Taunt. 105 ; 
Tinckler v. Trcniice, 4 Taunt. 649 ; liowe 
V. ^ynge, 16 East, 440 ; Testing v. Tayhr, 
3 B. & S. 217, 231. Sco 636, post. 

U) Post, Sect. 3. 

lAr) Post, Sect. 4 ; Collis on Sewers, 140. 
(/) Southall V. Leadbelter, 3 T. R. 468 ; 
Bennett v. Womack, 7 B. & C. 627 ; 3 C. 
& P. 96 ; Waller v. Andrews, 3 M. & W. 
316 ; Payne v, Burridge, 12 M. & W. 730. 

L.T. 


(w) Amjicldy, White, Ry. & Moo. 246; 
Manning v. Lunn, 2 C. & E. 13. 

(w) Parish v. Sleemn, 1 Do G., F. & J. 
326; 29 L. J., Ch. 96. See Form of 
Goveuaut, post. Appendix B,, Soct. 16; 
and SCO further post, Soct. 15, Tithe 
Rout-charge.” 

(o) Lockwood V. Wilson, 43 L. J., C. P. 
179; 30 L. T. 761. 

(p) Neale, L. R., 6 C. P. 240; 
40 L. J., C..P. 191. 

(^) Bennett v. Womck, 7 B. & G. 627 ; 
3 C. & P. 96. 

(r) Sweet, app., Seager, resp., 2 G. B., 
N. S. 119 ; Thompson v. Lapworth, L. R., 
3C. P. 149; 37 L. J., G. P. 74. 


M M 
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Chap. XV. — Rates, Taxes and Assessments. 


Parliament- 
ary and Pare 
chial Taxes. 


Ch. xy. B. 1. included. If, therefore, a lease be made for years, rendering rent 
** ^ manner of taxes, charges and impositions 

whatsoever,” the lessee is bound to pay the whole rent without any 
' manner of deduction for any old or new tax, charge or imposition 
whatsoever : thus on a grant of a fee-farm rent, without any deduc- 
tion, defalcation or abatement for or in any respect whatsoever,” the 
grantee was hold to be entitled to receive the full rent without 
deducting the land tax (^). Wliere a tenant verbally agreed “to 
pay all taxes,” it was held, that under this agreement he was bound 
to pay tho land tax, although it was not specifically mentioned («). 

An agreement that “ all taxes, parochial and parliamentary,” shall 
be paid by tho tenant, will not comprise a sewers rate, for that is 
neither parochial nor parliamentary (x ) : so an improvement rate 
made by commissioners under a local act is not parochial or parlia- 
mentary (y) : but tho land tax is a parliamentary tax, being imposed 
directly by parliament (s). A covenant by the lessee to pay all par- 
liamentary taxes, assessments, &o. will extend to the land tax which 
has been redeemed or purchased by a former lessee, and is payable to 
him under tho Land Tax Act(«). A county rate is not a parlia- 
mentary tax, but it is a parochial rate, because levied and paid with 
and out of tho poor’s rate (4). By certain acts of parliament provision 
was made for making rates on certain lands which were before liable 
rationo tenurm to repair a bridge, for raising a fund for such repairs ; 
a lessee of port of those lands covenanted to pay his rent free and 
clear of and from any land tax and all other taxes and deductions 
whatsoever, either parliamentary or parochial, imposed upon tho 
premises or upon the lessor; it was held, that the rate for the repair 
of tho bridge was not a parliamentary tax within this covenant (c). 
Where a local act imposed upon owners the duty of paving, &c., and, 
in case of their default, authorized the commissioners to do the work 
themselves, and to charge the owners with the expenses proportionally, 
and to levy the amount by distress on the premises : held, that the 
sum paid by an owner was for his breach of duty, and not for a rate 
or tax which the tenant was liable to repay {d). 


(/) Bradbury v. Wrighty 2 Doug. 624 ; 
Count of Jrran v. Crisp y 12 Mod, 64 ; 
llopu‘ 0 ^ V. Barefoot y 11 Mod. 237; Bac. 
Abr. tit. Covenant (F.) ; Giles v. Hooper, 
Cartb. 135 ; Lavenant y. Bp, of Salisbury , 
1 Vont. 223. 

(u) Amfeld v. IVkite, Ry. & Moo. 246 ; 
Manning y. LunUy 2 G. & K. 13 ; Bremter 
V. Kitchin, I Ld. Rayxa. 317 ; 1 Sulk. 198 ; 
12 Mod. 166; Garth. 438; Gilesy. Hooper, 
Carfli. 136; Champemon y. Champemon, 
cited in Bradbury y. IFright, 2 Doug. 
624; Blandford y. Marlborough, 2 Av. 
642. 

(jf) Falmer v. Barith, 14 M. & W. 428. 


(y) Guardians of Bedford Union v. Bed- 
ford Jmprovemni Commas,, 7 Exch. 777 ; 
but general words may include it so as to 
render the tenant liablo ; Payney, Burridge, 
12 M. & W. 727 ; Sweet, app., Stager, 
resp., 2 0, B., N. S. 119. 

Manning y. Zunn, 2 0. & K, 13. 

(а) Governors of ChrisPs Eospitdl r. 
Hanild, 2 M. & G. 707. 

(б) y. Inhabts. of Aylesbury, 9 Q. 
B. 261. 

(r) Baker v. Qremhill, 3 Q. B. 148. 

((i) Tidsmll V. WhitwortK, L. R., 2 G. 
P. 326 ; 36 L. J., 0. F. 103. Compare this 
case with Thmpson v. Lapworth, L. B., 
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A covenant by the tenant to pay the land tax, and all other taxes, Oh. XV. b. i. 
rates, assessments and impositions whatever, will not oblige him to 
pay contribution towards the rebuilding of a party- wall (e). But 
where a tenant covenanted to pay “ all taxes, rates, duties, assess- 
ments and impositions,” “ it being the true intent and meaning of 
these presents, that the lessor should have the said yearly rent of 60 /. 
hereby reserved, in net money, without any deduction, defalcation or 
allowance out of the same, on any account whatsoever,” and there 
was also a special covenant as to repairing party- walls, it was held, he 
could not compel liis lessor to contribute to the expense of rebuilding 
a party-wall (/). 

A covenant to discharge from taxes extends to subsequent taxes of New Taxes, 
the same nature as those in being at the time the covenant was made, 
but not to those of a different nature {(j). Where a lessee covenanted 
that he would pay all taxes, charges, rates, tithes or rent-charge in 
lieu of tithe, dues and duties whatsoever as tlion were or should at 
any time thereafter during that demise bo taxed, charged, assessed or 
imposed iipou the said demised premises ; it was held, that tlio covenant 
was not confined to rates payable by the landlord, but meant all rates 
then imposed on the lessee in respect of his occupation, and all future 
rates which might be imposed on the land itself {h). Where a person 
took a part of certain premises, the whole of which were rated at a 
certain annual value, and the lessor covenanted to pay all taxes tlieu 
chargeable thereon, and the lessee covenanted to pay all fresh taxes 
wliich might thereafter be charged on the premises, or any part 
thereof : it was held, that the true construction of these covenants 
was, that the lessor should pay such taxes as were charged on the 
promises at the time of making the lease, at the then annual value, 
and that the lessee should pay all fresh taxes, and all such additions 
to those formerly chargeable os were occasioned by the improved 
value of the premises (/), 

A tenant of marsh lands, who agreed to pay all outgoings whatso- Extm- 
ever, rates, taxes, scots, whether parochial or parliamentary, that then 
were or should thereafter be chargeable upon the lands, the present 
land tax excepted, is liable to pay an extraordinary assessment made 
by the commissioners of sewers for a work of pennanent benefit to the 
land (A). A covenant by the. tenant to pay all taxes, rates, duties, 
levies, assessments and payments will extend to the cost for paving 

3 C. P. 149 ; 37 L. J., 0. P. 74 ; and see 1 Ld. Raym, 317; Curthew, 438 ; 12 Mod. 

Bird V. Elwes, L. R., 3 Ex. 226 ; 37 L. J., 16G ; Holt R. 17o, CG9. 

Ex. 91. (A) IJurst V. JJurxty 4 Exch. 671. 

[e) Southall Y. Leadhetter^ 3 T. R. 468 ; (i) WaUon v. Atkins, 3 B. & A. 647 ; 

Beardmore y. FoXy 8 T. R. 214. Graham y. Wade, 16 East, 29. 

(/) Barrett v. Duke of Bedford, 8 T. R. (A) Waller v. Andrews, 3 M. & W. 316; 

603. Falmerv, Earith, 14 M. & W. 431 ; Sweet, 

(y) Brewster v. Kitchell, 1 Salk. 198; app., Seager, resp., 2 0. B., N. S. 119. 

mm2 
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Cn. XV. B. 1. 
Contraeta as to 
Sateif Taxetj 

Eztraoidi- 
nary Absobs- 
menta—coM. 


Cmae v. Raw, 


In what Pro- 
portion Rates 
and Taxes are 
to be paid. 


Chap. XV. — Bates, Taxes and Assessments. 

footways, which, by a local act passed before the lease was made, 
were made payable by the tenants of the adjoining houses, and which 
they were allowed to deduct from their rents, in the absence of any 
express stipulation to the contrary (/). A covenant by a lessor to pay 
all taxes on the demised promises has been hold not to extend to the 
removal of a nuisance caused by an accumulation of mud in orna- 
mental water, which the tenant ought to have cleared out, and which 
was removed under the Nuisances Removal Act, 1855 but a 
covenant to “ boar, pay and discharge” the sowers rate “ and all other 
taxes, rates and assessments and outgoings whatsoever,” was held, in 
Crosse v. llaw {n) to throw upon the tenant the obligation to pay for 
the making of a drain which, under the 10th section of the Sanitary 
Act, 186(5 (o), the landlord as “ owner” might have been required by 
the sewer authority to make, but which the tenant had made under 
an arrangemont with the landlord by which the expense was to bo 
borne by the party liable. Under the Public Health Act, 1875, 
sect. 23, the local authority has an option to give notice to the owner 
or occupier to make an improvement of this character, and to recover 
tlio expenses from the owner, or to declare tliem to bo “ private im- 
provement expenses.” A bishop not being able to bind his successors 
unless certain conditions and formalities are observed by him, a cove- 
nant by liim to pay all charges, ordinary and extraordinary, does not 
include land tax {}))* 

When a lessee agrees to pay all rates, taxes, &c. he must pay the 
full amount thereof, notwithstanding any subsequent increase occa- 
sioned by additions and new buildings, of which ho has the use and 
benefit during the term (j). But when a lessor covenants to pay any 
rate or tax, or it is specifically excepted from the lessee’s covenant, 
and the annual value of the premises is afterwards increased by 
alterations and now buildings, the landlord is liable to pay, not the 
whole rate or tax as paid from time to time by the tenant, but only 
so much thereof as his rent or the annual value of the premises when 
demised boars to the improved annual value (r). Thus a landlord 
who covenants to pay the land tax, and save the tenant harmless, 
Avill discharge his covenant, if he pay the tax according to the rent 
ho receives, although the premises may bo taxed at a higher rate (»). 


, (?) Paijne v. Rurridge^ 12 M. & W. 
727 ; Sweety app., Seager, reap., 2 0. B., 
N. S. 119 ; Thompson y. Lapmrth^ L. R., 
3C. P. 149; 37L. J., C. P, 74. 

(m) Jtird y. RlweSy L. R., 3 Ex. 225 ; 
3;» L. J., Ex. 91. 

(w) L.R.,9Ex.209; 43 L. J., Ex. 144. 
(o) See now Public Health Act, 1876, 
88. 23, 214, 22G, 25l. 

(jt)) lip, of Oxford V. WisOy cited in 
lilandford v. Marlboioughy 2 Atk. 544 ; 


Lavenant y. Bp, of Salisbury y 1 Ventr. 223; 
2 Ley. 68. 

(9) Hurst y. Iluraty 4 Exoh. 571. 

(r) Smith y. Humbloy 15 0. B. 321 ; 
Watson y. HomCy 7 J). & 0. 285 ; Hyde y. 
Hilly 3 T. R. 377 ; Yeo y. Lemany 2 Stra. 
1190; 1 Wils. 21. 

(«) Whitfield y. Brandwoody 2 Stark. 440 ; 
Yeo y. Lemany 2 Sir. 1191; 1 Wils. 21 ; 
Banifather y. Leoy cited 3 T. R. 379; 
Bramston y. Robinsy 4 Bing. 11. 
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If the tenant be under-rated, he can only deduct pro ratS. (t). Where Cn. XV. s. i. 

the tenant of a piece of ground, at a fixed annual rent, covenanted 

not to build without the licence of the lessor, and the lessor cove- 

nanted to pay all taxes charged or to be charged during the term, 

and at the time of executing the lease the lessor gave the lessee a 

licence to build, which he did, and thereby much increased tlie annual 

value of the premises ; it was held, that the lessor was liable to pay 

taxes in proportion to the rent received, and not according to the 

improved annual value (?t). Whore A. granted a building lease to B. 

at the yearly rent of 7/., who covenanted to pay all taxes except the 

land tax, and afterwards improved the estate, and sublet it at 54/. 

per annum ; it was held, that A. was liable only to pay the land tax 

in proportion to the old rent (.r). Under a covenant by a tenant for 

the payment of 80/. yearly rent, all taxes thereon being to liim 

allowed ; and also that ho would pay all further or additional rates on 

the promises, or on any additional buildings or improvements made by 

him ; and a covenant by the landlord to pay all rates on the premises 

or on the tenant, in respect of the said yearly rent of 80/., except 

such furtlier or additional taxes as may be assessed on tlie demised 

premises ; the tenant was held bound to defray all increase of the old 

as well as tlio new rates, beyond the proportion at which the premises 

were rated at the time of the deed, which was 20/. in respect of the 

80/. r6nt(//). Where the owner of a house, in consideration of a 

premium, demised it at one-third of its annual value, and afterwards 

redeemed the land tax, it was held, that ho was entitled to receive 

from the tenant an annual payment equal to two-thiixls of the land 

tax so redeemed (s). 

When a tenant neglects to pay any rates, taxes, &c., pursuant to Lantllotd’n 
his covenant or promise in that behalf, the lessor may sue him for tlio 
breach of such covenant or promise (r^), or he may maintain ejectment 
if the lease contain a proviso for re-entry applicable to such covenant 
or promise (i), but not otherwise. 

Wliere a landlord is liable to any rate or tax, which the tenant has Tenant’s 
paid, under actual or implied compulsion, the latter may deduct the 
amount from his rent, unless there is an express covenant or stipula- 
tion to the contrary (c). lie is not entitled to make such deduction 
until he has actually paid the rate or tax (r/). The deduction should 

(t) Sherxngton t. Audrem, Comb. 483; («) iTwra^v. 4 Exch. 571 ; Thomp- 

but see WVre/wi v. lackering there cited; *on v. Lapivorth^ L. R., 3 C. P. 149 ; 37 
jratson V. Ilomcy 7 B. & C. 285, 2ud point. L. J., C. P. 74. 

lu) Watnon v. Home, 7 B. & C. 285 ; Jfgde (h) Jhtm v. Murrell, 10 C. B. 821 . 

V. Jim, 3 T. R. 377 ; Ilex v. Scott, 3 T. R. (r) league v. Mmridge, 12 M. & W. 727 ; 

60jJ. Street, app. , Scager, rosp. ,2C.B.,N. S. 119; 

(x) Bnrnfather v. lee, citeil 3 T. R. 379. IturU v. Ihmt, 4 Exch. 671. 

W Graham v. Wade, 10 East, 29 ; Wat- (rf) Jtyan v. Thompmi, L. R. , 3 C. P. 144 ; 
son V. Atkins, 3 B. & A. 047. 37 L. J., C. P. 134. 

(c) Ward v. (Jomi, 10 B. & C. 635. 
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Cn. XV. B. 1. be made from the rent of the current year ; and the tenant cannot 
^MateTiaxei^ claim it from his landlord at any subsequent period (c). On this 
ie. ’ ground, a plea in bar to a cognizance for a distress for rent, which 
stated, that “ divers sums, amounting to a certain sum, had been from 
time to time duly assessed and rated on the promises for land tax, 
and from time to time paid by the plaintiff, wherefore he deducted 
the said sum, being the amount of the tax which the defendant, as 
landlord, was liable to bear in respect of the rent,’’ was held bad, for 
not stating the specific periods for which the respective sums were 
assessed or paid ; and in not showing that the payment claimed to be 
deducted was made after tho rent distrained for had accrued, or was 
then accruing (/). Wliere the landlord covenants to pay tho land 
tax, the lessee is not entitled to deduct for more than would bo 
assessed on tlio amount of his rent, although he may have actually 
paid more (//). AVhero by lease rent is to be paid without deduction, 
except for land tax and sewers rate, and the annual value of the 
premises is aftersvards increased by alterations and new buildings, tho 
deduction is to bo made not of tho whole tax as paid, but only in 
proportion to tho rent rcseiTed as compared with the improved 
annual valuo of tho premises (A). In one case, a succeeding tenant, 
who came in at Micliaelmas (at which time a quarter’s rent was due), 
and received from tho former tenant a receipt for a year’s property 
tax also duo at Michaelmas, was hold to be entitled to deduct tho 
amount upon the landlord’s distraining for half-a-year’s rout at 
Christmas (/). A broker, who, when receiving rent under a distress, 
deducts a sum purporting to be for land tax, is not to bo considered 
as allowbuj tho land tax, so as to affect the landlord’s right, but 
os merely, from not knowing how to act, consenting to receive the 
money without tlio sum deducted (A). Sums allowed by way of 
deduction from rent in respect of rates and taxes paid (although sg 
allowed erroneously) operate as payment, and will support a defence 
of payment of so much of the rent (/). 

Remedy by Where a tenant has paid a tax, which his landlord is bound to 
Action. recover tho amount paid by action (m). A tenant who 

has been compelled by the “ building owner ” to pay tho proportion 
of tho expenses of a party- wall or structure which was payable under 
tho Metropolitan Building Act, 1855 (18 & 19 Viet. o. 122), by his 
landlord, tho “ adjoining owner” may maintain an action against the 
latter to recover the sum so paid, and is not bound (though entitled) to 

tj 

(ei) Andrew y. Hancock^ 1 B. & B. 37 ; (k) SaundersonY, Hanson^ 30. &F. 314. 

Cnmming v. Bedborotighy 16 M. & W. 438. (1) Waller v. Andrews^ 3 M. & W. 312 ; 

(/) Sluhbs V. Parsons^ 3 B. & A. 616. Brameton v. RohinSj 4 Bing. 11. 

(y) /imwrftroorf, 2Stark. 440. (w) Graham v. Tate^ 1 H. & S. 609; 

(A) Smith V. Humble^ 15 C. B. 321. Watson v. JUme^ 7 B. & 0. 286. 

(<) Clennel v. Rvadf 7 Taunt. 60. 
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deduct it from the rent due or aooruing due (n). Where the tenant Ch. XV. s. i. 
has paid his full rent, without deduction, under protest, because of a 
threat of distress, he may recover by action the amount of rates and ’ 

taxes which he has paid for the landlord, and which the latter has ' 

improperly refused to allow (o) ; but where a tenant has omitted to 
deduct a landlord’s tax (p), or voluntarily paid his full rent without 
deducting a landlord’s tax for a considerable time, ho cannot recover 
it bock. Thus, where the tenant of premises under a lease, which con- 
tained no reservation as to the payment of land tax, claimed a deduc- 
tion for such tax, which was refused by the landlord, who afterwards 
distrained, and was paid the whole rent, and the tenant afterwards 
paid his full rent for five successive years, without claiming to deduct 
such tax; it was held, that such acquiescence was equivalent to a 
dereliction of his claim in the first instance ; and that ho could not 
recover back any of the sums so paid by him for land tax, in an 
action of assumpsit for money paid, on the ground of their being 
involuntary payments (?) ; and where an occupier of lands had, during 
a course of twelve years, paid to the collector of taxes the landlord’s 
property tax, and the full rent as it became due to the landlord, with- 
out claiming any deduction on account of tho tax so paid ; it was held, 
that the occupier could not recover back from tho landlord any part 
of the property tax so paid {r). But where a local act provided that 
a drainage tax of one shilling per acre should be paid by the tenants 
of the land charged with tho same, and that the tenants might deduct 
the same out of the rents payable to their landlords ; it was held, that 
a tenant who on the determination of his tenancy paid tho fuU rent 
then duo, without deducting the tax falling due on the determination 
of tho tenancy, but not then called for, might recover from tho land- 
lord tho amount of tax which he (the tenant) was afterwards compelled 
to pay, and would never have any opportunity to deduct from rent (s). 

Where tho plaintiff demised a house to the defendant, who by the 
agreement was to pay a rent clear of all deductions for taxes and 
parochial rates ; and after occupying the premises for some time, the 
defendant quitted them, leaving claims for land tax and poor’s rates, 
which latter the landlord was obliged by a local act of parliament to 
pay, and he did pay them ; it was held, that he could not recover tho 
amount from the defendant in an action for money paid, but should 
have declared specially on the agreement, because, as there was no' 

(«) JSarle v. Maugham^ 14 C. B., N. 9. B. 37 ; 3 Moo. 278 ; Fulkr y. Ahbetty 4 
626. Taunt. K)5; Waller y. Atulrews, 3 M. & 

(tf) Balter v. Oreenhilly 3 Q. B. 148. W. 312; Stuhha v. Parsma^ 3 B. & A. 616; 

[p) Camming v. Bedborough^ 15 M. & Briabane y. Bama, 6 Taunt. 143. 

W. 438 (Property Tax). (r) Benbg v. Moore, 1 B. & A. 123. 

Spragg v. Mammond, 2 B. & B. 69 ; (*) JJaivaon v. Linton, 5 B. & A. 621. 

4 Moo. 431 ; Andrew v. Hancock, I B. & 
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Ch. XV. B. 1. original liability on the defendant to pay, it could not be said to be 
P"d_to his use (/). 

’ In an action for rent, tho tenant may plead as to part, that ho has 
]^medy by ^ landlord^fl tax to that amount, in respect of the rent duo to 

Action fw plaintitf claimed by tho declaration, after ho has in fact paid the 
Rent. tax (li). In such action the validity of the rate or tax, or tho plaintiff’s 

liability to pay all or any part of it, may be disputed (x ) ; or tho 
plaintiff may reply that by tlie loaso or agreement tho defendant 
expressly agreed to pay all rales and taxes (//). In support of a 
plea of payment of a landlord’s tax, the tenant should call the 
collector, and produce the assessment (s) ; but the latter has been 
held unnecessary {a), 

Ba^u ”c ** Bankruptcy Act, 1869,” sect. 82, “ the debts hereinafter 

32 & 33 Viet priority to all other debts. Between 

c. 71, 8. 32. tliemsclves such debts shall rank equally, and shall bo paid in full, 
unless the property of tho bankrupt is insufficient to meet them, in 
which cose they shall abate in equal proportions between themselves ; 
that is to say, 

(1.) All parochial or other local rates duo from him at the date of 
the order of adjudication, and having become due and pay- 
able within twelve months next before such time ; all assessed 
taxes, land tax, and property or income tax assessed on him 
up to tho fifth day of April next before the date of the order 
of adjudication, and not exceeding in the whole one year’s 
assessment ; 

(2.) All wages or salary of any clerk or servant in tho employment 
of the bankrupt at the date of the order of adjudication, not 
exceeding four months’ wages or salary, and not exceeding 
fifty pounds ; all wages of any labourer or workman in the 
employment of tho bankrupt at tho date of the order of 
adjudication, and not exceeding two months’ wages; 

Save as aforesaid, all debts provable under tho bankruptcy shall be 
paid pari passu ” (t). 


Sfxt. 2. — Property Tax. 

ftopert:^and The acts relating to property tax and income tax ore very nume- 
Acts. I'ous (c), as the amount of these iaxes varies from time to time accord- 
ing to the exigencies of the government. The principal act, passed 

Spencer v. Parry^ 3 A. & E. 331. (s) Qabell v. Shcvellf 6 Taunt. 81. 

(«) Tinckler v. Prentice ^ 4 Taunt. 649 ; (a) Phillips v. Beerj 4 Comp. 266. 

Baker v. Davis^ 3 Gamp. 474 ; Pocock v. (6) As to distresacs and pr^B for rent, 

Eustace^ 2 Camp. 181. see onto, 252. 

(.r) Lobhan v. Cook^ 3 H. & N. 238. (c) Sec Chit. Stat., 4th ed., vol. v., tit. 

(i) Payne v. Burridge^ 12 M. & W, 727. “Property Tax.** 
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in 1842, is 5 & 6 Viet. o. 35, and the amount of the tax is now Ch. XV. b. 2, 
(October, 1880) sixpence (d). rroperty Tax, 

The property tax, like most others, is a tenant’s tax as between T^ant en- 
him and the public {e). But by 5 & 6 Viet. c. 35, s. GO, it is enacted 
that “ the occupier of any lands, tenements, hereditaments or heritages, Tux paid from 
being tenant of the same, and paying the said duties^ shall deduct so 
much thereof in respect of the rent payable to the landlord for the time 
being (all sums allowed by the commissioners being first deducted) as 
a rate of [ pence’\ for every twenty shillings thereof would by a 
just proportion amount unto, which deduction shall be made out of 
the first payment thereafter to he made on account of rent ; and the 
receivers of her Majesty, and all landlords, both mediate and immo- All Landlorda 
diate, their respective heirs, executors, administrators and assigns, dI^uc- 
according to their respective interests, and their respective receivers or 
agents, shall allow such deduction upon receipt of the residue of the rent^ 
under the penalty herein contained ; and the tenant paying the said 
assessment shall bo acquitted and discharged of so much money as if 
the same had actually been paid unto the person to or for whom his 
rent shall have been due and i)ayable ; and the occupier of lands 
charged on the amount of any composition rent, or payment for tithes 
arising therefrom, and paying the said duties, shall bo entitled to 
moke the like deduction from such composition rent or payment on 
paying the same ” (/). So mesne landlords, by whom any such 
deduction shall have been allowed as aforesaid, may deduct and retain 
a just proportion thereof from the rent, &c. payable by them to their 
superior landlord {g). 

By 5 & 6 Viet. c. 35, s. 73, it is provided that no contract, 
covenant or agreement between landlord and tenant, or any other 
persons touching the payment of taxes and assessments to bo charged 
on their respective premises shall be deemed or construed to extend 
to the duties charged thereon under this act, nor to bo binding 
contrary to the intent and meaning of this act ; but that all such 
duties shall be charged upon and paid by the respective occupiers, 
subject to such deductions and repayments as ore by this act autho- 
rized and allowed ; and all such deductions and repayments shall bo 
made and allowed accordingly, notwithstanding such contracts, cove- 
nants or agreements. 

By 6 & 6 Viet. 0 . 35, 8. l03, if any person shall refuse to allow Penalty 60/. 
(inter alia) “ any deduction authorized to be made by this act out of 
any rent or other annual payment mentioned in the 9th and 10th 
Buies of No. lY., Schedule (A.), every such person shall forfeit the 

(<i) 43 & 44 Viet. o. 20, as. 60—62. {/) 5 & 0 Viet. c. 35, s. 60, Sehed. (A.), 

(<f) Cwnmintj v. Uedboroughy 15 M. & W. No. IV., Rulo “Ninth,” incorporated in 
488. subsequent acts. 

(g) Id. Rulo “Tenth.” 
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sum of fifty pounds; and all oontraots, covenants and agreements 
made or entered into, or to he made or entered into (A), for payment of 
any interest, rent or other annual payment aforesaid, in full, 'without 
allowing such deduction as aforesaid, shall he utterly void,’’ i. e. the 
particular stipulation shall he void (/). 

A larger rent, however, may ho reserved, subject to a reduction on 
the repeal or diminution of the property tax (./). 

It has been held by the Court of Appeal that an agreement, that if 
tho tenant will continue to pay his rent in full without any deduc- 
tion, in respect of landlord's property paid by him, the landlord will 
repay to the tenant all sums which he has paid, or shall pay for the 
landlord’s property tax, is not invalid as being contrary to this sec- 
tion (A). 

A tenant is not entitled to make any deduction in respect of pro- 
perty tax until ho has actually 2 mul the amount (1), Such payment 
operates as a payment pro tanto of tlie rent then due, or then accru- 
ing (m). It was held in Cummiug v. Bedhorough that where the tenant 
omitted to deduct tho tax on his next 2 ^ayment of renty he could not 
afterwards recover the amount as ‘‘ money paid ” to the use of the 
landlord (/i). By statute 27 Viet. c. 18, s. 15, however, tho tenant 
has the right to deduct the tax from subsequent rent “during the 
period througli which the same was accruing due (o).” 

If tho landlord or his agent wrongfully refuse to allow the deduc- 
tion, ho will bo liable to a penalty of 50/. on each occasion (p). 
Such penalty may bo recovered, either by her Majesty’s attorney- 
general on behalf of the crown, or in a qui tarn action or information 
commenced in tho Exchequer Division [q) of tho High Court Vithin 
twelve calendar months from the time of the penalty being incurred (r). 
But the attorney-general may slay any such qui tarn action or infor- 
mation by entering a nolle prosequi, or otherwise, in case it shall 
appear to his satisfaction that any penalty or forfeiture was incurred 
without intention of fraud (s). 

(//) As to the necessity for these words, 
sec lie Xniffhtj 1 Eseh. S02. 

(i) Oaskvll V. Kinfff 11 East, 166; Ful~ 
kr V. Abholt^ 4 Taunt. 106 ; Ttftckler v. 
rreriticcj 4 Taunt. 549 ; Hour v. 

16 East, 440. 

' 0) Colbron v. Travers^ 12 C. B., N. S. 

181 ; 31 L. J., C. P. 267 ; Beadel v. Bitt, 

13 W. B. 287; llJur., N. S. 162. Asto 
Dunuity, Bco Abadam v. Abadam/dd Beav. 

476 ; 33 L. J., Ch. 693 ; and as to rent- 
iSiarge (which may be devised free of 
property-tax), see Fr*twg v. Taylor^ 32 
L. .r., Q. B. 41, Ex. Ch. 

(A*) Lmuh V. Ihrxnter^ 4 Q. B. D. 607 ; 

48 L. J., Q. B. 421 ; 40 L. T. 637 ; 27 
W. R. 478,~affinning decision below. 


m Ante, 537. 

(w) Baker v. Lavie^ 3 Camp. 474 ; 
Franklin v. Carter, 1 C. B. 760; 3 D. & L. 
213, cited 16 M. & W. 661. 

(w) Cmimiug v. Bedborough, 16 M. & 
W. 438 ; Dmby v. Moore, 1 B. & A. 123 ; 
Spencer y. Barry, 3 A. & E. 331. 

(o) 27 Viet. c. 18, s. 16. 

(jo) 5 & 6 Viet. 0 . 36, a. 103, ante, 637 ; 
Beg, V. Shell, 1 F. & F. 204 ; Att.~Oen. v. 
Shield, 3 H. & N. 834;. 28 L. J., Ex. 49. 
(y) Judicature Act, 1873,8. 34. 

(rj 6 & 6 Viet. 0 . 35, s. 186, referring to 
43 Ueo. 3, c. 99, bs. 62, 63 ; Beg, v. Sheil, 
1 F. & F. 204. 

(«) Id. fi. 62. The 186th section ^ves 
costs ; and this seems not to be irophcdly 
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Income tax is payable upon royalties in the case of a demise, but Ch. XV. s. 2. 
not of a sale. In Edwards v. Eastwood a piece of land was demised^ rroperty Tax, 
with power to the lessee to get from the land clay, brick earth and income Tax 
other materials for making bricks, and to make the same into bricks ^yahiea^ro- 
upon the premises for a term of fourteen years, paying to the lessor served iu 
the yearly sum of 17/. lO^. for surface rent, by quarterly payments ; 
also paying to the lessor for royalty or brick rent the yearly sum of 
100/., by four equal quarterly payments on the same days ; and also 
paying in respect of every thousand bricks over and above the first 
million which should bo made on the premises in any one year, an 
additional royalty or brick rent of 2^?., to be paid on the last day of 
every year. It was held, that both the royalties or brick rents were 
chargeable with income tax, and that it was payable in the first 
instance by the lessee, who was entitled to deduct it from the amount 
due to the lessor (/). In such a ease the royalties would go to the heir 
rather than to the executor of the lessor («), although where a mine 
is sold and the purchase-money is made payable by fifty annual in- 
stalments, such instalments constitute capital (not income), and no 
income tax ought to be paid or deducted in respect thereof (.r). 

In estimating the value of a succession to land under tlio 16 it 17 No Deduction 

Viet. c. 51, the successor is not entitled to a deduction for income sion^DutyTu 

tax, or the agent’s charges for collecting rents (v). respect of In- 

^ comoTax. 


Sect. 3. — Land Tax. 


The principal Land Tax Acts arc 38 Geo. 3, e. 5, made perpctuiil Land Tax 
by 38 Goo. 3, c. 60 ; amended by 42 Geo. 3, c. 116 ; 53 Geo. 3, c. 142 ; • 

17 & 18 Viet. c. 85 ; 19 & 20 Viet. c. 80, s. 4. Additional commis- 
sioners wore appointed by 32 & 33 Viet. c. 64, and several previous 
acts therein mentioned. 

The Land Tax Eedemption Acts are very numerous. The prin- Land Tax 
cipal ones aro 42 Geo. 3, c. 116 ; 16 & 17 Viet. cc. 74, 90, 117 ; 19 & 

20 Viet. c. 80, ss. 3, 4 (s). 

The application of moneys arising from tlio excess or surplus of Application of 
land tax assessed in any particular parish or place beyond the quota 


ropooled by Rules of the Supreme Court, 
Order LV., which places costs in the dis- 
crotion of the court. 

M Mmonda v. EaUwood^ 2 H. &N. 811; 
27 L. J., Ex. 209. 

(w) Barn v. Lea^ 33 L. T., Ch. 437 ; 10 
Jut., N. S. 99G. 

Taylor v. Evam^ 1 H. & N. 101 ; 
26 L. J., Ex. 269 ; Lady Emily Foley v. 
FUtcher, 3 n. & N. 769; 28 L. J., Ex. 
100 . 


(y) In re Elwes, 3 H. & N. 719 ; 28 L. 
J.i Ex. 46. 

(s) See also 46 Geo. 3, c. 133; 49 Geo. 3, 
c. 67 ; 60 Geo. 3, c. 58 ; 52 Geo. 3, c. 80 ; 
63 Geo. 3, cc. 123, 112 ; 51 Geo, 3. c. 173 ; 
67 Geo. 3, c. 100 ; 1 Will. 4, c. 11, s. 6 ; 
4 & 6 AVill. 4, c. 60, s. 4 ; 1 & 2 Viet. cc. 67, 
68 ; 6 & 6 Viet. c. 37. As to the terms, 
&o. upon which land tax may now bo ro- 
doomod, SCO post, 542 ; and see the whole 
series of acts in Chitty^s Statutes, 4th ed., 
Yol. 3, tit. “ Laud Tax.” 
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or proportion pajablo by sucb parish or place, is provided for by 
6 Geo. 4, 0 . 32, as amended by 24 & 25 Viet. o. 91, ss. 39 — 44. It 
is to bo applied in or towards redemption of the land tax chargeable 
upon such parish or place. 

By 38 Geo. 3, o. o, s. 4, the land tax (then about 4«. in the pound) 
was directed to bo rated and charged in manner therein mentioned) 
upon all hereditaments in England^ IFalcn, and Bencick-upon- Tweedy 
and upon all persons “ having or holding ’’ any such hereditaments 
“ in respect thereof.” 

By sect. 17, it is to ho levied and raised, when necessary, by dis- 
tress and sale, with power to break open outer doors, &o., in the 
jDi’esence of a constable ; and with power to tlie commissioners of 
land tax to commit defaulters to prison, there to remain until the 
arrears of land tax, with costs, are paid. But a distress may not be 
mado immediately after tlie tax is demanded ; tliere must be a refusal, 
or a neglect and default to pay the tax, and a reasonable time after 
demand made should be allowed, otherwise the distress will bo 
illegal (a). An outer door, &o. cannot bo broken open to levy land 
tax, excoi)t in the presence of a constable (6). 

By ilio same sect. 17, “the several and rospoctive tenant or tenants 
of all liouses, <'cc., wliieli shall be rated by virtue of tliis act, are hereby 
reqTiired and authorized to pay such sum or sums of money as sliall 
bo rated upon such houses, &c., and to deduct oat of the rent so much 
of the said rate asy in respect of the said rents of any such houses, &c., 
the landlord should and ought to pay and bear ; and the said land- 
lords, both mediate and immediate, according to their respectivo 
interests, are hereby required to allow such deductions and payments 
upon the receipt of the residue of tlio rents.” 

By sect. 18, “ every tenant paying the said assessment or assess- 
ments last mentioned shall be acquitted and discharged of so much 
money as tlio said assessment or assessments shall amount unto, as if 
the same had actually been paid unto such person or persons to whom 
his rent shall have been duo and payable;” with power to the com- 
missioners of land tax, or any two of them, to settle, as they shall 
think fit, any diflEerences between landlord and tenant, or any other, 
concerning the said rates. When they have decided any such dif- 
ference the court will not re-examine it (c). 

Sect. 35 provides, “ that nothing in this act contained shall be con- 
strued to alter, change, or determine, or make void any contracts, 
coarenants, or agreements whatsoever between landlord and tenant, or 
any other persons, toucliing the payment of taxes and assessments in 

(a) Gibh v. Slrad, 8 D, & C. 528. (c) Brochnan v. HenyuooA, 1 F. Wms. 

I'om T. nadnt, 8 C. & P. 699 ; 4 If. 328. 

& W. 419; 7 Dovl. 53. 
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England, Wales, and Berwick-upon-Twoed ; anything herein con- 
tained to the contrary notwithstanding.” 

The land tax is to ho rated and charged upon the person “ having 
or holding” the property “in respect thereof” {d). It is a tenant’s 
tax, os between him and the public (c). But, in the absence of any 
express stipulation to the contrary, the tenant is entitled to deduct 
out of the current or accruing rent, when paid by him (/), not the 
whole rate as paid, hut only so much thereof as the rent paid to his 
immediate landlord bears to the assessed annual value of the demised 
premises ; and such landlord may deduct out of the next rent paid by 
him to his superior landlord so much of the rate as such last-mentioned 
rent boars to the assessed annual value of the property, and so on, 
totios quoties (g). When an outgoing tenant who has paid the land 
tax hands over the receipt to the succeeding tenant, it seems that the 
latter may have the allowance of it (A). 

Any contract by a tenant to pay the land tax, or to pay “ all rates 
and taxes,” will render him liable to pay the whole land tax, without 
making any deduction from his rent in respect tlioreof (/). Even an 
oral agreement to pay “all taxes” (not specifically mentioning the 
land tax) will bo sufliciont for this purpose (k). Under an agreement 
for a lease at the yearly rent of 40/., payable quarterly, “ free of all 
outgoings,” the tenant ought to pay the land tax and tithe commuta- 
tion rent-charge, and the landlord is entitled to have a covenant 
to that effect inserted in the lease (/). The land tax is a “parlia- 
mentary tax” within the meaning of an agreement to pay rent 
“ and all taxes, parliamentary and parochial” (w), but not a parochial 
tax (w). 

When the tenant covenants or agrees to pay all rates, taxes and 
impositions, except land tax, or when the landlord covenants or agrees 
to pay the land tax, or “all rates and taxes” (which would include 
the land tax), and now buildings arc subsequently erected, or other 
improvements made, during the term, whereby the amount of land 
tax is inoreased, the landlord is bound to allow the tenant to deduct 
from his rent only so much of the land tax as would have been pay- 
able for tho premises in the state in which they were demised, and 
not such port of the land tax as is occasioned by the new buildings or 
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(<f) 38 Goo. 3, c. 6, B. 4, ante, 640. 

(e) R. y. Mitcham, Cold. 276 (a) ; Doug. 
226, BuUor, J. ; Watson v. Home, 7 B. 
& 0. 286; Const y. Ward, 10 B. & C. 
649. So is the property tax; C'rtwwwy V. 
Bedborough, 15 M. & W. 438. 

(/) Andrew y. Hancoeh, 1 Brod. & B. 
37 ; 3 Moo. 278 ; Jknhy y. Moore, 1 B. 
& A. 123 ; Stuhhe y. Tarsons, 3 B. & A. 
610 ; Carter y. Carter, 5 Bing. 406. 

(^} 38 Geo. 3, o. 6, b. 17, ante, 640. 

(A) CUnnel y. Bead, 7 Taunt. 60. 


(t) 38 Geo. 3, c. 5, s. 36, ante, 640; 
Gibs y. Hooper, Carth. 136; Brewster v. 
Kitchtll, 1 Ld. Ruym. 317 ; ChnsCs Hos- 
pital y. HarHUi, 2 M. & G. 707. 

(A) Anifield^. White, Ry. & Moo. 246; 
Hopwood v: Barefoot, U Mod. 237. 

(/) Parish v. Sleeman, 1 Do G., F. & J. 
326 ; 29 L. J., Ch. 96. 

(m) Manning y. Lvnn, 2 C. & K. 13; 
Christas Hospital v. Harrild, supra. 

(w) Waterloo Bridge Co, v. Cull, 1 E. & 
E. 213; 28 L. J., Q, B. 70; 29 Id. 10. 
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other improvements, of which the tenant has the uso or benefit (o). 
Tho result is, that tho lessor is bound to pay such proportion 
only of the land tux as tho reserved rent boars to the total annual 
value (/>). 

A distress for land tax is no breach of a landlord’s covenant for 
quiet enjoyment, without interruption by him or any other person 
claiming “by, from or imder him” [q). 

Tho terms on which land tax may now bo redeemed or purchased 
aro (r) 17/. 10s. per cent, less than under 42 Geo. 3, o. 116, ss. 22, 23. 
But no iiorson can now, by 16 & 17 Viet. c. 117, s. 1, redeem or pur- 
chase any land tax except tiioso “having an estate or interest” in 
the hereditaments whereon such land tax is charged, and to whom a 
preference in tho redemption of land tax was given for a limited 
period by 42 Geo. 3, c. 1 16. A tenant may redeem land tax under 
this act. Where a tenant is bound to pay tho land tax, the amount 
of it, if redeemed by the person entitled to the rent, is payable and 
may be recovered as rent (.v). Where tho oumer of a house in con- 
sideration of a premium demised it at one-third of its annual value, 
and afterwards redeemed the land tax, it was held that ho was entitled 
to recover from the tenant an annual payment equal to two-thirds of 
tho land tax so redeemed (/) ; and where tlie owner of land subject to 
a fee-form rent redeemed the land tax, that ho was entitled to deduct 
a proportionate part of the laud tax from such fee-farm rent («). But 
a remainderman in possession can compel tho representatives of the 
tenant of a previous particular estate, who has redeemed tho land tax, 
to receive the consideration money for such redemption, with all 
arrears of interest, so as to free tho laud from the charge and pay- 
ment of the interest to which it was subject for the benefit of such 
tenant, under 42 Geo. 3, c. 116, s. 123 (or). The second section of 
16 & 17 Viet. c. 117, which enacted, that for the future laud tax 
when redeemed should always merge in tho property, was repealed 
by 19 & 20 Viet. c. 80, e. 3. It was probably found that few redemp- 
tions of laud tax took place under such circumstances. 


Sect. 4. — Seuers Rates. 

The principal acts relating to sewers and sewers rates are 23 Hen. 8, 
c. 5 (made perpetual by 3 & 4 Edw. 6, o. 8) ; 13 Eliu. c. 9 ; 7 Ann. 

(o) Hyde T. J/d/y a T. R. 377 ; Graham (?) 16 & 17 Viet, o, 74; and see tho 

•v. WadCy 16 East, 26 ; Whtjidd v. Brand • other statutes mentioned ante, 639. 

\'oody 2 Stark. E. 441 ; If aison v, HomCy («) 42 Geo. 3, c. 116, s. 126. 

7 B. 4; C. 286 ; Umith v. HumlUy 16 C. B. '<) Ward v. Candy 10 B. & 0. 636. 

321. !«) Moody v. Dean and C, of WelUy 1 

(p) Ward V. Consty 10 B. & C. 649, 654. H.' & N. 40 ; 26 L. J., Ex. 273. 

(^) Stanley v. Eayesy 3 Q. B. 106. («) Cousine v. Jlarrisy 12 Q. B. 726. 
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0 . 10 ; 3 & 4 Will. 4, c. 22 ; 4 & 6 Yiot. o. 45 ; 12 & 13 Viet. o. 50 ; Cn. XV. s. 4. 
24 & 26 Viet. e. 133 (y). SmenRatn. 

The Metropolitan Sewers Aets are 11 & 12 Viet. o. 112, amended by MetropoUtaa 
12 & 13 Viet. e. 93 ; 14 & 15 Viet. e. 76; 15 & 16 Viet. c. 64 ; 16 & 17 
Viet. 0 . 126 ; 17 & 18 Viet. e. Ill ; 18 & 19 Viet. e. 120 (c) ; 19 & 20 
Viet. e. 112 ; 21 & 22 Viet. e. 104 ; 23 & 24 Viet. c. 51. 

Sewers within the distriet of any urban authority are provided Sowers wiUiiu 
for by the Public Health Act, 1875 («). Beal property within the 
district of a local board of health cannot bo assessed to a district 
rate for the purpose of defrajdng the expenses of sewers for the 
benefit of the district, unless there be some person having such nn 
occupation as would make him liable to the poor rate in respect 
thereof (6). 

Under the Statutes of Sewers, every person whoso property derives A Landlord’s 
benefit from the works of the commissioners is liable to bo rated, 
although the benefit be not immediate (c). The sowers rate is not an 
annual tax. It is a charge in respect of the improvement of the fee 
simple of the land {d). In the absence of any special stipulation to 
the contrary, a sowers rate for extraordinary repairs falls upon the 
landlord, but a rate for ordinary annual repairs falls on the tenant (p), 
and, if necessary, the commissioners of sewers will, on api)cal to thorn, 
deoido by whom and in what proportion any particular rate shall bo 
borne (/). The tenant or. occupier pays the rate in the first in- 
stance (y), and afterwards is entitled to deduct from the next payment 
of his current rent so much of the rate as the landlord ought to bear; 
in like manner as with respect to land tax (//). Where A. demised The Tenant 
land to B. upon a building lease, at the yearly rent of GO/., “ clear of 
all parliamentary, parochial, and other taxes, rates, assessments and 
deductions whatsoever (the sewera rate, land tax and landlord’s pro- &o. 
perty or income tax only excepted),” with the usual covenant to 
pay the rent without any deduction or abatement whatsoever (except 
on account of the sewers rate, land tax and landlord’s property or 
income tax) : and B. having, by building on the laud, increased its 
rateable value to 300/. per annum: it was held, that he was only 


{f/) See 5 Bum’s Justice, 415 — 419 (30th 
cd. 1869). 

(z) See particularly ss. G8— 89, -146 — 
148, 163, 164, 169, 181, 182 of this act; 
Heff. V. Great IFestem It. Co,^ & E. 

600; Reg, v. Eeady 3 B. & S. 419; 32 
L. J., M. G. 115 ; Re rittiward, 19 G. B., 
N. S. 489 ; 34 L. J., 0. P. 301. 

(a) 38 & 39 Viet. c. 56, s. 13 et eeq. See 
ante, 632, and post, 552. 

(h) Jlodgeon^ imp., Carlisle Local Roard^ 
resp., 8 £. & B. 116; Reg, y. Licensed 


Victuallers' Society ^ 1 B. & S. 71. 

(c) Sondy Y. Wilson^ 3 A. & E. 248. 

(d) Smith V. ITumble, 16 G. B. 330. 

{e) Gallia on Sowers, MO. 

(/) Cullis on Sowers, 143 ; Cooto L. & 
T, 278; Faync v. liurridge^ 12 M. & W. 
730. 

ig) Callls, 140 ; Soady v. Wilson^ 3 A. 
& E. 248. 

(6) Ante, 540; Smith v. Humble, 15 G. 
B. 321. 
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entitled to deduct the sewers rate and land tax upon the original rent, 
and not in respect of the improved value (t). 

A sowers rate properly so called, not being imposed directly by act 
of parliament, but by the authority and judgment of the commis- 
sioners of sewers, is not a parliamentary ” tax (A) ; and therefore 
a tenant wlio has agreed to pay “all taxes, parochial and parlia- 
mentary,” may, after paying a sowers rate, deduct the amount from 
his next rent [k ) ; or such proportion tlicreof as the landlord ought to 
bear (/). But where a tenant of marsli lands agreed to pay all ouU 
goings whatsoever, rates, taxes, scoU^ &o., whether parliamentary or 
parochial (the land tax only excepted) : it was hold, that an extra- 
ordinary assessment made by commissioners of sewers upon tho land, 
for a work of permanent benefit to tho land, was a “ scot and out? 
going” within tho meaning of the agreement {m). 

The validity of a rate made by commissioners of sowers within the 
limits of their jurisdiction can be questioned only by an appeal pur- 
suant to 4 & 5 Viet. c. 45, ss. 3, 8, or under tho Public Health Act, 
1875, when applicable (n ) ; but not in an action (o). 

A Court of Sowers cannot lawfully make a rate without 4he pre- 
sentment of a jury (except when such presentment is specially dis- 
pensed with by statute (/>)); if they do, they act without jurisdiction, 
and will be liable in trespass for tho taking of cattle or goods under 
a distress warrant issued by them for the arrears of such rate (j J ; but 
an old presentment under a previous commission may bo adopted and 
revived by a now general order made by them (r). A presentment 
under 28 lien. 3, c. 5, s. 3, need not allege any notice to repair, 
notwithstanding tho 3 & 4 Will. 4, c. 22, s. 5 (s). Sometimes it may 
bo removed into the Queen’s Bench by certiorari and afterwards 
quashed (/). But in such case tho prosecutor must, before the allow- 
ance of tho writ, enter into a recognizance, as required by the 5 & 6 
Will. 4, c. 33 {n). 

The payment of sewers rates is generally enforced (when necessary) 
in a summary manner, pursuant to 12 & 13 Viet. c. 50, s. 7. But a 
Court of Sewers may, if they think fit, enforce payment by decree and 


(/) Smith V. Ifumhlfy 16 C R. 321. 

(A-) Pahnei' v. JtJarith, 14 M. & W. 428, 
(/) Smith V. Humble, supra. 

(w) Waller v. Andrews, 3 M. & W. 312. 
(w) Reg. V. Newman, 2 E. & E. 420 ; 29 
L. J., M. C. 117; Luton Local Board, 
app., Davis, resp., 2 E. & E. 678; 29 
L. J., M. 0. 173; Reg. v. Higgbmn, 2 
B. &S. 471. 

(o) Metropolitan Board ^ Works v. Fflwx- 
hall Bridge Co., 7 E. & B. 964 ; 26 L. J., 
Q. B. 263 ; Churchwardens of Birfnmgham 
V. Shaw, 10 Q. B. 868 , 879 ; Le Feuvre v. 
Miller, 8 E. & B. 321 ; Reg. v. JJ. of 
Kingston-upon~ Thames, E,, B. & E, 266; 


Bonnell v. Bcighton, 6 T. R. 182; Fawcett 
V. Foulis, 7 B. & G. 394, cited 10 Q. B. 
882; Marshall v. Fiiman, 9 Bing. 695, 
cited 10 Q. B. 883. 

(p) 3 & 4 Will. 4, 0 . 22 , a. 13 ; Taylor 
V. Loft, 8 Exch. 269 ; Reg. v. Warton, 2 
B. & S. 719, 733 ; 31 L. J., Q. B. 266. 

( 7 ) Wingate v. Wait, 6 M. & W. 739. 

(r) Taylor v. Loft, 8 Exch. 269. 

(s) Reg. T. Baker, L. R., 2 Q. B. 621 ; 
36 L. J., Q. B. 242 (where aeo form of 
presentment and proceedinga thereon). 

(t) Reg. V. Tower Hamlets Commrs,, 6 
Q. B. 367 ; Reg. v. Baker, supra. 

(a) Reg, y. Baker, supra. 
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hjr a sole of the lands oharged, either in fee simple, fee tail, for life or Cn. XV. s. 4. 
years (a?). So they may by decree sell copyholds (y). And they may 
order and decree payment, and assess the amount, of all incidental 
costs, charges and expenses (s). By section 261 of the Public Health 
Act, 1875 (38 & 39 Viet. c. 55), “ proceedings for the recovery of 
demands 6e/ow 60/., which local authorities ore empowered by law 
to recover in a summary manner, may, at the option of the local 
authority, be taken in the County Court as if such demands were 
debts within the cognizance of such courts/’ 


Seci\ 5. — JPoor Itafes. 

The statute 43 Eliz. c. 2, which may be considered the origin and Origin and 
foundation of our poor laws, empowers the churchwardens of every i>oor Ratos, 
parish to raise rates for the siippori of the poor “ by taxation of every 
inhabitant, parson, vicar and other, and of ererj/ occupier of lands, 
houses, tithes impropriate, propriations of tithes, coal-mines or sale- 
able underwoods in the said parish” (r/). 

Amongst the numerous statutes (6) relating to poor rates passed Principal 
subsequently to the above statute, the more important are the Paro- 
chial Assessment Act (0 & 7 Will. 4, c. 96), the Union Assessment 
Committee Act (25 & 26 Viet. c. 103), and the Rating Act, 1874 
(37 & 38 Viet, c. 54). The rating of houses let ready furnished^ either Fumiahod 
wholly or in lodgings, is provided for by 23 Geo. 3, c. 23, s, 4, which 
enacts that the landlord is to bo deemed the occuj)icr, ‘‘ and shall be 
. subject to be rated to and pay the poor’s rates.” 

The poor rate is not a tax on the land, but a personal cliarge in The Ocenpier 
respect of the land : in general, therefore, the farmer or occupier, and 
not the landlord, is liable to this tax ; for the rate is a charge upon 
the occupier in respect of his possession, and not on the lessor in 
regard to the rent received (c). But this is now altered whore the 
demise is for three months, or less (rf). As the occupier of land is 
rateable, it is immaterial by what tenure he holds, or whether he has 
, any title or not ; thus if a disseisor obtain possession of land, he is 
rateable os the occupier of it (e) ; but it has been considered, that on 
administrator is not liable to pay poor’s rate for the intestate, at least 

i a) 23 Hfen. 8, 0 . 5, s. 8. (<^) 32 & 33 Viet. c. 41, a. 1, aeo peat, 

y) 7 Ann. o. 10, as. 1, 2. Appendix A., Sect. G, 'where the act is 

s) 3 & 4 Win. 4, 0. 22, s. 55. set out Terbatim. 

a) See 4 Bum’s Justice, 844 — 1090 (e) Id. v. Gri/idall, 2 lI,Blao.2G0: 

(36th ed. 1869J. 1 T. R. 343; Jiex v. Bell, 7 T. B. 398; 

{b) See 6 Chit. Stat. tit. Poor (Bating) Bex y. Shingle, 7 T. B. 649 ; 1 Bott’s P. L. 

(4th ed.). ' 127. 

(ff) BowUy. (7^//ff,Cowp. 452 ; I Doug. 304. 

L.T. 


N N 
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Ch. IV. B. . 
Poor Hates. 


Where there 
is an Occu- 
pancy by a 
Sermut only. 


Where there 
is Partial Oc- 
cupancy only. 


that he is not distrainahle without a summons (/); It seems, how- 
_ ever, that an executor or administrator is liable to poor rates {g). 
Any one of several joint occupiers is liable for the whole amount 
of their joint assessment to a poor rate ; and a warrant of distress 
against any one alone is good (h). A corporation may be inhabitants 
and oeoupiors of land, and as such liable to be rated in their corporate 
capacity (/). A lessee for a term of years of a private box in a 
theatre is rateable under a local act, by which all persons are rateable 
who “ inhabit, hold, occupy, possess or enjoy any land, house, shop, 
wliarf, warehouse, or any other building, tenement, or hereditament, 
or other persons who by law are chargeable ” (A). No deductions ore 
now allowed for repairs done or agreed to bo done by the tenant, 
nor for contingent or future renewal of buildings or machinery (/). 
Consequently the rateable value more nearly equals the rack-rent, 
than it formerly used to do. 

Tho words ‘‘inhabitant’’ and “other,” in 43 Eliz. c. 2 (w), mean 
resident inhabitants and other inhabitants. If a man do not live 
within a parish he is to be assessed according to his land ; but if he 
live within tho parish, ho is to be rated as dwelling there. The resi- 
dence in a lighthouse by tho servant of the owner, at an annual 
salary, to take care of the light, is the occupation of the master, who 
alone can bo rated in respect of such occupation of the lighthouse {ii), 
A servant who engaged and occupied a house and garden, the rent 
and taxes of which were paid by his master, was held liable to be 
rated as occupier, and not tho master (o). Tho trustees of premises 
not demised to any one, but who meet occasionally on the premises 
for the purposes of the trust (the actual occupants being the servants 
and others who are employed in the objects of the trust), are the 
persons rateable (^;). The proprietor of a toll traverse who demises 
it from year to year by parol is properly rateable, as the lessee is a 
mere bailiff for tho collection of it {q). 

If the owner of a house occupy part of it, he is liable to be rated 
for the whole, unless there bo a distinct occupation of the rest by 
some other person (r). A subtenant of part is not liable to be rated 
for the whole of the premises ; tho rate should be either upon the 
immediate landlord in respect of his entire interest, or upon each sub- 
tenant in respect of such portion of tho premises as he occupies («). 


(/) Stevens v. Hvans, I W. Blao. 284 ; 
Burr. 1152. 

(g) Reg. v. Kirby, 1 B. & S. 647. 
fA) Paynter v. The Queen, 10 Q. B. 908. 
(i) Rex V. Gardiner, Cowp. 79 ; Rex y. 
Mayor of Sudbury, 1 B. & G. 389. 

(A) Reg. v. St. Martinis, 3 Q. B. 204. 

(/) Reg. y. Wells, 8 B. & S. 607 ; L. K., 
2 Q. B. 542 ; 36 L. J., M. G. 109. 


i ni) Ante, 545. 

n) Rex y. Tynemuth, 12 East, 46. 
o) Reg. y. ^fnn, 8 A. & E. 379. 
ip) Reg. y. Sterry, 12 A. k E. 84. 

(q) Reg, y. Marquis of Salisbury, 8 A. & 
E. 716. 

(r) Rex y. St. Mary the Less (Durham), 
4 T. E. 477. 

(s) Lobban y. CM, 3 H. & K. 238. 
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Where a man went from home with his family for nearly a year, hut Ch. xv. b. e. 
left his assistant to carry on his business in his shop in one room of I'oorSaiet. 
the house, which for this purpose was parted off by laths from the ^ 

rest ; and he left the key of the house door with a friend, and had 
the garden oultivated for his own benefit as usual ; it was held that 
he was liable to be rated to the relief of the poor os occupier of the 
whole house (t). 

By 3^& 33 Viet. c. 41, s. 1 («), the occupier of a rateable hero- RatiDgof 

ditament let to him for not more than three months is entitled to J^^tsdeiibed 

deduct the amount paid by him, in respect of any poor rate assessed 
iv 1 ii. L j • 3 X Months or 

tnereupon, from the rent due or ocermng duo to the owner. less. 

Under the statute 43 Eliz. o. 2, no other mines than coal mines were Ratingof I»on 
rateable, but now, by the Eating Act, 1874 (37 & 38 Viet. c. 54), s. 3, 
all the poor rate acts extend to mines of every kind. The 8th section 
of the Act of 1874 provides that “ where any poor or other local rate, 
which at the commencement of this act any lessee, licensee, or grantee 
of a mine is exempt from being rated to in respect of such mine, 
becomes payable by him in respect of such mine during the con- 
tinuance of his lease, grant or licence, or before the arrival of the 
period at which the amount of the rent, royalty or dues is liable to 
revision or re-adjustmont, ho may {unless he has specifically con- Tenant may 
traded («) to pay such rate in the event of the abolition of the said 
exemption) deduct from any rent, royalty or dues payable by him one 
half of any such rate paid by him : provided that he shall not deduct 
any sum exceeding what one-half of the rate in the pound of such 
poor or other local rate would amount to if calculated upon the rent, 
royalty, or dues so payable by him.” 

The Eating Act, 1874, s. 3, also extends the operation of the poor Rating 5f 
rate acts to “ land used for a plantation or a wood, or for tho growth 
of saleable underwood, and not subject to any right of common.” 

By sect. 5, “ where the rateable value of any land used for a plan- 
tation or a wood, or both for a plantation or wood and for tho growth 
of saleable underwood, is increased by reason of tho same being 
estimated in accordance with this act, tho occupier of that land under 
any lease or agreement made before the commencement of this act, 

may, during the continuance of tho lease or agreement, deduct from Deduction by 

Tenant. 

i) r, Ahtrytlicith, 10 East, 354. ments, charges, and impositions whatever, 

!«) See post, Appendix A., Sect. 6. parliainentiOTOr parochial, whch now are 

(«) A covenant to pay rent " free of all or which shul at on^ time or times hero- 
rates, taxes, and deductions whatsoever, after during the contmuance of this denuse 
parlimenti^, parochial, or of any other be taxed, 'rated, charged, assessed, or im- 
nature," is not within this excq)tion. posed upon the said demised mines and 
J)«votuhir* (Duke of) v. Bamm Hematite premises, the landlord’s property tax onlv 
Sted (k., L. R., 2 Q. B. Div. 286 (C. A.); excepted Chaloner v. Bokkow, 39 L. T. 
nor is a covenant to " pay or cause to 134 ; 26 W. R. 641— H. L. 
paid all manner of taxes, rates, assess* 

nm2 
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Chap. XV. — Rates, Taxes and Assessments. 

his rent any poor or other local rate, or any portion thereof, which is 
paid by him in respect of such increase of rateable value, and every 
assessment committee, on the application of such occupier, shall cer- 
tify in the valuation list, or otherwise, the fact and amount of such 
increase.’' 

The Rating Act, 1874, s. 3, also extends the operation of the poor 
rate acts to such incorporeal hereditaments as “ rights of fowling, of 
shooting, of taking or killing game or rabbits, and of fishing, when 
severed from the occupation of the land.” 

By sect. 6 “ (1), where any right of fowling, or of shooting, or of 
taking or killing game or rabbits, or of fishing (hereinafter referred 
to as a right of sporting) is severed from the occupation of the land, 
and is not let, and the owner of such right receives rent for the land, 
the said right shall not be separately valued or rated, but the gross 
and rateable value of the land shall be estimated as if the said right 
were not severed ; and in such ease, if the rateable value is increased 
by reason of its being so estimated, but not otherwise, the occupier of 
the land may (unless he has specifically contracted (y) to pay such rate 
in the event of an increase) deduct from his rent such portion of any 
poor or other local rate as is paid by him in respect of such increase ; 
and every assessment committee, on the application of the occupier, 
shall certify in the valuation list, or otherwise, the fact and amount 
of such increase. 

(2.) Where any right of sporting, when severed from the occupa- 
tion of the land, is let, cither the owner or the lessee thereof, according 
as the persons making the rate determine, may be rated as the occupier 
thereof. 

(3.) Subject to the foregoing provisions of this section the owner 
of any right of sporting, when severed from the occupation of the 
land, may be rated as the occupier thereof. 

“ (4.) For the purpose of this section the person who, if the right of 
sporting is not let, is entitled to exercise the right, or who, if the 
right is let, is entitled to receive the rent for the same, shall be deemed 
to be tlie owner of the right.” 

Local rate, by s. 15, means any “ county rate, borough rate, high- 
way rate, and other local rate leviable upon property rateable to the 
relief of the poor.” 

When a tenant becomes bankrupt, all parochial and other local 
rates to which ho is liable must generally be paid in full (s). 

I 

{y) Sco note supra. Forcasos prior (s} 32 & 33 Viot. o. 71, b. 32. 
to the act, see Chap. XYIII., post. 
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Sect. 6. — Assessed Taxes {a). Ch. xv. s. 0 . 

The window duties under 48 Geo. 3, c. 55, were repealed by 
14 & 15 Viet. 0 . 36, which imposed the following house duties, viz.: — window Du 

‘‘For every inhabited dwelling-house which, with the household ties repealed, 
and other offices, yards and gardens therewith occupied and charged, House Tax. 
is or shall be worth the rent of2QL or nptcards by the year : 

Where any such dwelling-house shall be occupied by any person 
in trade, who shall expose to sale and sell any goods, wares or 
merchandise, in any shop or warehouse, being part of the same 
dwelling-house, and in the front and on the ground or basement 
story thereof : 

And also where any such dwelling-house shall be occupied by any 
person who shall be duly licensed by the laws in force to sell 
therein by retail beer, ale, wine or other liquors, although the 
room or rooms thereof in which any such liquors shall bo exposed 
to sale, sold, drunk or consumed, shall not be such shop or ware- 
house as aforesaid : 

And also where any such dwelling-house shall be a farmhouse 
occupied by a tenant or farm servant, and bona fide used for the 
purposes of husbandry only, — 

There shall be charged for every twenty shillings of sucli 
annual value of any such dwelling-house the sum of sixpence : 

And where any such dwelling-house shall not be occupied and 
used for any such purpose and in manner aforesaid, there sliall 
be charged for every twenty shillings of such annual value thereof 
the sum of ninejwnce,^^ 

By 30 & 31 Viet, c. 90, s, 25, “From and after the 5th day AstoEx- 
of April, 1867, in order to entitle the occupier of any tonoment or 
building, or part of a tenement or building, to cxonii)tion from in- 
habited house duties on tlio ground of such premises being occupied House Duty, 
as a house for the purposes of trade only, or as a wurehouso for the 
sole purpose of lodging goods, wares or merchandise therein, or ns a 
shop or counting-house, it shall not bo necessary to prove, nor shall 
proof bo required, that such occupier resides in a separate and dis- 
tinct dwelling-house or part of a dwelling-house charged with tlio 
said duties.” 

By 32 & 33 Viet. c. 14, s. 11, “From and after tlio 5th day pem^tion 
of April, 1869, any tenement or part of a tenement occupied as a habitedHouse 
house for the purpose of trade only, or as a warehouse for the sole 
purpose of lodging goods, wares or merchandise therein, or as a miees under 
shop or counting-house, shall be exempt from inhabited house duties, 


{a) See 6 Bum^s Justice, 779—916 (SOth od. 1869). 
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Chap. XV,— Eatbs, Taxes and Assessments. 

althougli a servant or other person may dwell in such tenement, or 
part of a tenement, for the protection thereof.” 

In the absence of any special stipulation to the contrary all assessed 
taxes fall upon the tenant, who has the use and enjoyment of the 
articles taxed, and has no right to deduct any part of such taxes from 
his rent. 

A local act which exempts certain land from all taxes and assess- 
ments whatsoever will not exonerate such land from house duty or 
other taxes imposed by subsequent public general acts (c). 


Sect. 7. — County Bates. 

The assessment and collection of county rates are regulated by 
16 & 16 Viet. 0 . 81, as altered by 21 & 22 Viet. c. 33 (rf). By 16 & 
16 Viet. 0 . 81, s. 6, “ for the purposes of preparing ‘the basis for the 
county rate as in the act mentioned,’ the words ‘ full and fair annual 
value’ shall bo taken to mean the net annual value of any property 
as the same is or may be required by law to be estimated for the 
purpose of assessing tlie rates for the relief of the poor.” 

“ A county rate is not a parliamentary tax, although it is in one 
sense made by parliament ; but the rate is not fixed or assessed by act 
of parliament” (c), but by the justices at quarter sessions, subject to on 
appeal (/). It is not a tax or tollage within the meaning of the privi- 
lege of tenants in ancient demesne as to exemption from taxes and 
tollages granted by parliament, unless specially named (g). It seems 
however, to be a parochial tax, being paid out of the poor’s rate (A). 
The county rate is collected together with the poor’s rate, and of course 
falls upon the tenant, who has no right to deduct any part thereof 
from his rent, in the absence of any special stipulation to the contrary. 
Unoccupied houses capable of being rated ought to be included in the 
valuation (t ), but an incoming tenant will have to pay only hie propor- 
tion according to the time of his occupation (A). 


Sect. 8. — Borough Bates. 

By 5 & 6 Will. 4, c. 76, s. 92, if the borough fund of a municipal 
corporation be insufficient for all the purposes q>eoified in this section, 

(e) Perchard y. Eeywood^ 8 T. R. 468, (a) Reg, y. AgUeford^ 2 E. A E. 638 ; 

« \d) See 2 Chit. Stat. (4th ed.) tit. Comig 29 L. J., If. G. 88. 

Rate. Reg, y, AyUshury^mth^WalUm^ 9 

(«) 14 H. k W. 428, Aldenon, B. Q. B. 261. 

(/) 16 k 16 Viot. 0 . 81, 88. 21, 22 ; 21' (t) Reg. y. Eammermith^ 31 L. J., Q. 

k 22 Viet. 0. 33. B. 3 ; 7 W. R. 624. 

(k) 38 Viot. 0 . 41, 8. 16. 
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the ooundl shall order a borough rate in the nature of a county rate, to Oh. XV. s. 8. 
make up the defioienoy. An appeal against such rate may be made 
to the recorder of the borough (/). 

By 17 & 18 Viet. o. 71, a borough rate in the nature of a county in other 
rate may be made in boroughs not within the above act. 


Boroughs. 


Sect. 9. — Sighway Rates. 

By the General Highway Act, 5 & 6 Will. 4, c. 50 (;w), highway 
rates are to be made by the surveyor of highways, and allowed by two 
justices, and published and collected in the same way as poor rates {n). 
They are to bo made in a prescribed form and manner upon the occii^ 
piers (o). Errors in highway rates may bo corrected by the surveyor 
with the consent and approbation of the justices at a special session 
for the highways {p)» Persons rated who tlirough poverty aro unable 
to pay may bo excused by the justices at such session (fi ) . When pro- 
perty, or the owner or occupier in respect thereof, has, previous to tho 
passing of this act, been legally cjccmpt from the performance of statute 
duty^ or from the payment of any composition in lieu thereof, or of 
highway rate, tho said property, and the owners and occupiers thereof, 
shall be exempt from the payment of the rate hereby imposed (r). 
For levying and recovering the said rate by this act authorized to bo 
made, the surveyor has the same powers, remedies, and privileges, as 
the overseers of the poor of tho parish have by law for tho rocovery of 
any rate mado for the relief of tho poor (s). In parishes in which the 
overseers of the poor have power by local acts of parliament to com- 
pound with or require composition for poor rates from the landlords 
of certain houses, tenements, or hereditaments, and, in case of their 
refusal to compound, to rate such landlords as the occupiers, the sur- 
veyor shall have the same powers, remedies, and privileges to com- 
pound and enforce composition, and, in case of refusal by the land- 
lords, to assess them in the samo proportions to the rates authorized to 
be made by this act, os the overseers of tho poor have by such acts for 
assessing and recovering any rate made for tho relief of the poor, or 
the compositions entered into for the same {t). An appeal against any 
highway rate maybe made to the quarter sessions (w). But the usual 
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(!) Rawlinson on Municipal Corpora- 
tions, 179 (6th ed. 1868). . 

(m) See also 25 k 26 Viet. o. 61 ; 26 & 
27 Viot. 00 . 61, 94 ; 27 & 28 Viot. o. 101 ; 
2 Bum’s Justice, 974 (30th ed. 1869) ; id. 
270—1149. 

(ft) 6 & 6 Will. 4, 0 . 60, a. 27-34. If 
not BO publiihidy it does not follow that the 
rate is utterly void ; It Feuvre v. 


8E. &;B. 321. 

(o) Sect. 29, and Sched. Form No. 4. 

(p) S^t. 31. 

(g) Sect. 32. 

i r) Sect. 33. 

9) Sect. 34. 
t) Sect. 30. 

«) Sect. 10:)-108. 
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notice of such appeal, together with a statement in writing of the 
grounds thereof, must be given to the surveyor within fourteen days 
after such rate shall have been made ; and within four days after such 
notice a recognizance must be entered into, before some justice, with 
two sufficient sureties, conditioned to try su(ih appeal at, and abide 
the order of, and pay such costs ns shall be awarded (x). The sessions 
may grant a special case (/y). No liighway rate shall bo quashed for 
want of form, or removed by certiorari {z). Nothing in this act con- 
tained shall apply to any tunipike roads, except where expressly men- 
tioned, or to any roads, &c. under any local act (a). 

Uighways within the district of any urban sanitary authority ore 
usually provided for under the Public llealtli Act, 1875 (38 & 39 
Viet. c. 55, s. 216), by general district rates levied under that act. 


Assessment of 
General Dis- 
trict K^to. 

Publio Health 
Act, 1875, s. 
• 211 . 


Rating of 
Owner in- 
stead of Occu- 
pier 


at Reduced 
Rato. 


Sect. 10. — General District Rates tinder Piihlic Health Act, 

By sect. 211 of tlie Public Health Act, 1875 (38 & 30 Viet. c. 55), 
“general district rates” are levied on the “ occupier of all kinds of 
property for tho time being by law assessable to any rate for the relief 
of the poor,” and aro assessed “ on the full net annual value of such 
property ascertained by tlie valuation list for the time being in force, 
or if there is none, by the rate for tho relief of tlie poor made next 
before the making of tho assessment,” under the act. 

But tho same section provides for tlio rating of tho owner in certain 
COSOS as follows : — 

“ The owner, instead of tho occupier, may, at the option of tho 
urban authority, bo rated in cases 

Where the rateable value of any premises liable to assessment 
under this act docs not exceed the sum of 10/. ; or 

"Wliere any premises so liable are lot to weekly or monthly tenants; 
. or 

Where any premises so liable are let in separate apartments, or 
where the rents become payable or are collected at any shorter 
period than quarterly : 

Provided that in cases where the owner is rated instead of the occu- 
pier, he shall be assessed on such reduced estimate as tho urban 
authority deem reasonable of tho net annual value, not being less 
than two-thirds nor more than four-fifths of tho net annual value ; 
and where such redjaced estimate is in respect of tenements whether 


(x) 6 & GWill. 4, c. SO, B. 105; sec also 
IBgWay Act, 1864 (27 & 28 Viet. c. 101), 
II. 37. 

(y) Sect. 108. 


(a) Sect. 113 ; Jlty. r. Trqford, 6 E. Sc 
B. 907 ; T. jimould, 8 £. & B. 650 ; 
27 L. J., M. C. 92; Ac parte Bennett, 6 
Jur., N. S. 1196 ; 9 W. E. 64. 
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occupied or unoccupied, then such assessment may be made on one 
half of the amount at which such tenements would be liable to be 
rated if the same were occupied and the rate were levied on the 
occupiers.” 

The same section (211 of the Public Health Act, 1875) provides 
that (inter alios) “ the occupier of any land used as arable, meadow or 
pasture ground only, or as woodland, market gardens, or nursery 
grounds, and the occupier of any land covered with water, shall be 
assessed in respect of the same in the proportion of one- fourth part 
only of such not annual value thereof.” 

As to unoccupied premises, the same section provides : — “ If at 
the time of making any general district rate any premises in respect 
of which the rate may bo made ore unoccupied, such premises shall be 
included in the rate, but the rate shall not bo charged on any person 
in respect of the same while they continue to be occupied ; and if any 
such premises are afterwards occupied during any part of tlie period 
for which the rate was made and before the same has been fully paid, 
the name of the incoming tenant shall be inserted in the rate, and 
thereupon so much of the rate as at the commencement of his tenancy 
may bo in proportion to the remainder of the said period shall be 
collected, recovered and paid in the same manner in all respects 
as if the promises Lad been occupied at the time when the rate was 
made.” 

As to incoming tenants, the same section provides: — “If any 
owner or occupier assessed or liable to any such rate ceases to be 
owner or occupier of the premises in respect whereof lie is so 
assessed or liable, before the end of the period for which the rate 
was made, and before the same is fully paid olF, he shall be liable 
to pay only such part of the rate as may bo in proportion to tlie time 
during which he continues to be such owner or occupier ; and in every 
such cose if any person afterwards become owner or occupier of the 
premises during part of the said period, he shall pay such jmrt 
of the rate as may be in proportion to the time during which ho 
continues to be such owner or occupier, and the same shall be 
recovered in the same manner as if ho had been originally assessed 
or liable.” 

The same section keeps alive exemptions under local acts, and 
provides for divisions of districts and assessments accordingly (/>). 

Sect. 97 of the Public Health Act, 1848, which act is entirely 
repealed by the Act of 1875, provided “ that nothing in this act shall 
alter, interfere with or affect any lease, contract or agreement which 


Ch. XV. B. 10. 
Uatea under 
Tublie Health 
Act, 


Quarter 

Kating. 


Unoccupied 

PremisoB. 


Outgoing and 

Incoming 

Tenants. 


Contracts be- 
tween Land- 
lord and Te- 
nant not in- 
terfered with. 


{b) See Lumley’s Public Health Act, tenant, under the provisions of any local 
1875 ; and see sect. 320 of the act as to act before tho passing of the Public Health 
division of expenses between landlord and Act, 1872. 
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Chap. XV.— Rates, Taxes and Assessments. 

Ch. XV. 8. 10. shall have been made or entered into between landlord and tenant 

applied to the district in which the premisos are situate 
Jet, in respect of which the lease, contract or agreement was mode.” On 
the same principle sect. 226 of the Act of 1875 provides that “ nothing 
in this part [i. e. Part VI., which applies to “rating and borrowing 
powers^’] of this act shall alter or affect any lease, contract or agree- 
ment made or entered into between the landlord and tenant of any 
premises.’’ 

Expenses of "Where tlie landlord executed certain works upon the demised 
promises in consequence of a notice from the sanitary authority under 
Sudd T. Mar- Section 94 of the Public Health Act, 1875, to abate a nuisance 
thail. tliereon, and in order to prevent proceedings against himself, it was 

held that “ho could not recover the expenses of^such works from the 
tenant upon the tenant’s covenant to pay all taxes, rates, charges, 
assessments and impositions whatsoever” (except land tax and landlord’s 
property tax) charged, &c. “ by authority of parliament or otherwise 
howsoever^^ (c). In the subsequent and similai*, though in law distin- 
guishable, case of Budd v. Marshall (rf), however, in which the word 
“ duties” occurred in the covenant to pay taxes, the Court of Appeal 
hold that the landlord could recover. 

Private Im- The urban authority have also power, under the Public Health 
Act, 1875, to make and levy “private improvement rates” upon the 
occupier (c), who may deduct three-fom’ths, or such proportion of 
threo-foui*th3 of tlie rate paid by him as his rent bears to the rack- 
rent (/), unless there bo some special stipulation in his lease to the 
contrary {g). By sect. 215, “at any time before the expiration of 
the period for which any private improvement rate is made, the 
owner or occupier of the premises assessed thereto may redeem the 
same, by paying to the urban authority the expenses in respect of 
which the rate was made, or sucli part thereof as may not have 
been defrayed by sums already levied in respect of the same.” 

Water Rates. Any urban authority may also, under the same act, provide their 
district with water, and where they supply to any premises “may 
charge in respect of such supply a water rate to be assessed on the 
net annual value of the premises” (//). 

GeneraUy fall With respect to cach of the above-mentioned rates it is to be ob- 
on Occupier. mode and levied upon the occupier y who 

generally has no right to deduct any part thereof from his rent 
(except about three-fourths of “ improvement rates”). But oontroots 

^ ic) Eau)lm t . L. R., 3 C. P. D. (/) Soot. 214. 

368 ; 47 L. J., G. r. 487 ; 27 W. R. 138. (y) Sect. 226, supra ; and see Smith v. 

(d) 42 L. T. 793, Brett, L. J., disc.. Mumbk, 16 0. B. 321. 

affirmin g judgment of Grovo, J., who had (A) S^. 61, ‘66 et teq. And aee 666, 
tried the' case without a jury (Id. 149). pok. 

(e) 38 k 39 Viet. c. 66, s. 213. 
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between landlord and tenant as to the payment of rates and taxes are Ch.XV. b. lo. 
not interfered with (A). 

The validity of a rate which might be appealed against cannot be Act, 
questioned in an action, or otherwise than on appeal, unless such rate 
was wholly illegal^ and made without jurisdiction (/). Any appeal 
must be entered within a very limited time, and notice of appeal, 
together with the grounds of appeal, given, and a recognizance with 
sureties entered into, within the time and in manner in that behalf 
prescribed (m). 

The liability to repair a highway ratione clamum is in the occu- Repaira of 
pier of the land inclosed; not in the owner as owner (u). And it 
seems that such liability does not accrue where either the highway is Olamwa. 
not immemorial, or where the adjoining land inclosed has not before 
the inclosure been used for passage (w). 


Sect. 11. — Watching and Lighting Rates. 

The act 3 & 4 Will. 4, c. 90, was passed to enable parishes and 3 & 4 WiU. 4, 
parts of parishes, without obtaining any local actSy but with the consent 
of the ratepayers (o). to watcli and light, or watch or light, their own 
parish or district under the direction of inspectors appointed by the 
ratepayers, and by means of rates to be raised and levied in like 
manner as poor rates, not exceeding a certain sum to be fixed in the 
first year, and not to be exceeded in any subsequent year The 
provisions of this act may be adopted in any parish, or part of a 
parish, in England or Wales, as to watching and lighting, or watching 
or lighting (both or either), as may bo deemed expedient (y). But 
they are not to interfere with “ An Act for Improving the Police in 
and near the Metropolis ” (10 Geo. 4, c. 44) ; nor to extend to any 
parish or place already regulated by or under the provisions of any 
act of parliament for all or any of the purposes hereinbefore provided 
for ; or to interfere with the powers which any corporate body may 
have with respect to watching and lighting (r) ; nor to extend to any 
part of a parish so regulated («). But the powers of this act may be 
adopted in any parish so for as the same relate to lighting, although 
such parish shall be watched (^). 

ik) Sect. 228; snpra. v. Dunn, 7 E. & B. 220 ; 26 L. J., M. 

(h Luton Local Boards ftpp., Davis, C. 74. » 
reap., 2 E. & £. 678; 29 L. J., M. 0. (p) BeeehcyY. Quintcry, 10 M. & W. 65. 

173. \q) Sects. 71, 73. 

(«) Sect. 268 M Sect. 72. 

(ft) Bea, T. Bamden, Bart,, £., £. & £. (s) Sect. 73. 

949. (0 See 3 Bum’s Justice, 364—380 (30th 

(o) JSynsham ease, 12 Q. B. 398, n. ; Bey, ed. 1869). 
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Chap. XV.— Rates, Taxes and Assessments. 

Ch.XV. b. 11. In any district where the Public Health Act, 1875, is in force, in 
which the 3 & 4 WiU. 4, c. 90, has been adopted, such last-mentioned 
liates, act is superseded (?^). 

Rates made under 3 & 4 Will. 4, c. 90, or under local acts as to 
Occupiers. paving, watching, lighting, &c., generally fall upon the occupier, who 
has no right to deduct them from his rent. But sometimes the 
biu4hon is thrown upon the landlord. Thus by 57 Geo. 3, c. xxix, 
for regulating the pavement of London, Westminster and Southwark, 
and the parishes of St. Marylebone and St. Pancras, the paving rates 
are directed to be paid by the landlord in certain cases. 


Sect. 12. — Water Rnfcii. 

Water rates are always payable by the tenant or occupier in the 
absence of an express stipulation to the contrary, for ho lias the use 
10 &n Viet, and enjoyment of the water supplied. But by tho Waterworks 
c. 17, 8. 72. (10 & 11 Viet. c. 17), s. 72, tho owners of dwelling- 

houses, tho annual value of which docs not exceed 10/., are made 
Tenements. payment of Water rates instead of the occupiers; ‘‘and 

tho person receiving the rents of any such house or tenement as 
aforesaid from tho occupier thereof on his own account, or as agent 
or receiver for any person interested therein, shall bo deemed the 
owner of such house or tenement.’’ Sect. 73 gives power to owners 
of tenements, whcin tho occupation is under a lease or agreement 
made prior to the pasaiinj of the special act (.r), to recover such payments 
from the occupiers in the same manner as an'ears of rent may bo 
recovered. 

Health Act. c. 55), local authorities within the meaning of that act may supply 
their districts with water ; and for this purpose there are incorporated 
with tho Public Health Act, 1875, the Waterworks Clauses Act, 1863, 
and tho provisions (inter alia) of tho Waterworks Clauses Act, 1847, 
which relate to the “ payment and recovery of the water rates.” And 
it is provided by sect. 57 of tho Public Health Act, 1875, that “ any 
rent for pipe and works paid by an occupier ” under sect. 44 (y) of 
tho Watci^vorks Clauses Act, 1847, “may be deducted by him from 
any rent from time to time duo from him to such owner.” 


By Landlords 
of Small 


Payable by 
Tenant. 


(u) PublicHealthAct,1876(38&39Vict. 
c. 65), 8. 163. 

{x) Tho local act which incorporates the 
general act above mentioned. 

(y) This section applies to houses of not 
excc^ng ten poun& annual value. To 


Ruch houHes, by virtue of the same Beetion 
as amended by sect. 57 of the PubUo 
Health Act, 1875, communication pipes 
must be laid down at the request of owners 
or occupiers. 
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Sect. 13.— Rates. Ch. XV. a. 13 . 

Gas rates are always payable by the tenant, in tbe absence of any 
express stipulation to tho contrary. The supply of gas to the 
metropolis is regulated by 23 & 24 Viet. c. 125, which, however 
(by sect. 5), excepts nine gas companies in the suburbs. The act 
itself must be referred to for details (s). But, by sect. 39, “ in cose Supply of 
any consumer leave the premises whore gas was supplied to him, 
without paying to the gas company tho rate or meter rent due from “aut. 
him, the gas company shall not require from tho next tenant of tho 
premises payment of the arrears so left unpaid, unless the incoming 
tenant agreed with the defaulting consumer to pay the arrears ; but 
tho gas company shall, notwithstanding any sucli arrears, in the ab- 
sence of collusion between the outgoing and incoming tenant, supply 
gas to the incoming tenant as required by this act, on being required 
by him so to do.” 

The supply of gas elsewhere tlian in tlic metropolis is regulated by ElHewhero 
the Gasworks Clauses Acts, 1847 and 1871, and by the special acts of Meti^o^s! 
each company. By sect. 39 of tho Gasworks Clauses Act, 1871 (34 
& 35 Viet. c. 41), “ in case any consumer of gas ” leaves the premises 
where the gas has been supplied to him ‘‘ without paying tlie gas 
rent or meter rent due from him,” the company “ shall not bo en- 
titled to require from tlie next tenant the payment of the arrears left 
by the former tenant, unless such incoming tenant has undertaken 
with the former tenant to pay or exonerate him from the payment of 
such arrears.” 


Sect. 14 . — The Rating Act^ 1874. 

Tho more important special sections of the Rating Act, 1874, have Commonce- 
already boon set forth- (^). It may be added hero, tliat tho act, by 
sect. 11, came into operation (except for certain valuing purposes, 
for wliich it came into operation on the 7th August, 1874) on the 
6th April, 1875. 

By sect. 9, where any occupier, lessee, licensee, grantee, or other Deduction of 

Bates. 


(s) See also Great Central Gas Consumers 
Co. V. Clark, 11 C. B.,N. S. 814; 11 W. B. 
123 ; Imperial Gaslight and Coke Co. v. 
West London Junction Gas Co., 14 W. B. 
1019; 16L. T. 66. Taking up a pave- 
ment, and digging trenches in the road- 
way and footway of a public thorough- 
fare, in order to lay down service pipes for 
the supply of gas from mains to private 
houses, are not acts that can be justified 
at common law, as done in the exercise of 
the right of every occupier of a house to 
make such a temporary obstniction of the 
highway os may bo noocssarily incidental 


to the enjoyment of tho property ; and a 
householder who authorizes such acts, 
and they who do them, having no parlia- 
mentary powers for tlie purpose, are liablo 
to be mdicted for a nuisance. {Jteg. v. 
Longlar Gas Co., 29 L. J., jtf. C. 118; 
6 Jur., N. S. GOl.) But the High Court 
will not restrain such acts by injunction, 
even as between rival gas companies. 
ULtt.^Gen. v. Sheffield Gas Co., 3 Dc Gex, 
M. & G. 304 ; Att.^Gen. v. Cambridge 
Consumers Gas Co., L. B., 4 Ch. 71). 

(«) Ante, 647. 
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Ch.XV.b. 14, 
Th$ Rating 
Act, 1874. 


Liability of 
Property to 
Local Rates 
as well as 
Poor Rates. 


Deduction 
from Rent. 


Distress on 
Land after 
Notice to 
Tenant in 
PoBsession. 


Chap. XV.—Ratbs, Taxes and Assessments. 

person is authorized by this act to deduct any rate or sum in respect 
of a rate from any rent, royalty, or dues payable by him, then— 
(1). Any payment so authorized to be deducted shall be a good 
discharge for such amount of rent, royalty, or dues as is equal to the 
amount of such payment, and shall be allowed accordingly. (2). Any 
payment so authorized to be deducted may be recovered as an ordi- 
nary debt from the person to whom the rent, royalty or dues may bo 
payable. (3). The person receiving the rent, royalty, or dues shall 
have the same, right of appeal and objection with reference to the 
rate and to the valuation of the hereditaments in respect of which 
the rate is payable os he would have if he were the occupier of such 
hereditaments.” 

And by sect. 10, “after the commencement of this act, the here- 
ditaments to which the poor rate acts are extended by this act, and 
which are thus made rateablo to the relief of the poor, shall be rate- 
able to all local rates in like manner os if the poor rate acts had 
extended to such hereditaments.” 


Sect. 15 . — Tithe Rent-charge, 

The incidence of the tithe rent-charge is regulated by the Tithe 
Commutation Act, 1836 (6 & 7 Will. 4, c. 71), and its amending 
acts (6), the effect of this legislation being to impose the charge upon 
the land alone, and to impose no personal liability to the tithe-owner 
on cither landlord or tenant (a), but at the same time to allow the 
temont to deduct the rent-charge from his rent ((/). 

By sect. 80 of 6 & 7 Will. 4, c. 71, “ every tenant or occupier who 
shall occupy any lands by any lease or agreement mode subsequent 
to such commutation [of tithes], and who shall pay any such rent- 
charge, shall be entitled to deduct the same from the rent payable by 
him to his landlord, and shall be allowed the some in account with the 
said landlord.” 

By sect. 81 of the same act, “ in cose the said rent-charge shall at 
any time be in arreor and unpaid for the space of twenty-one days 
next after any half-yearly day of payment, it shall be lawful for the 
person entitled to the same, a^ter having given or left ten days’ notice 
in writing at the usual or last-known residence of the tenant in pos- 
session (c), to distrain upon the lands liable to the payment thereof, 

(i) See Chit. Stat. (4th e^, tit. TUHa. (d) For oases os to oonstrDotion of 

■(«) See seotion 67 of 8 ft 7 WilL 4, o. 71 ; oorenant^ see ante, 626. 

Oi^rntnof* y. Ikuiuz, 24 L. J,, Q. B. 20 ; («) Or if so persim in oooapatiao, then 

6 £. ft B. 746. hy afBzinsrthenotioelnsomeoonBploaoiis 

plaoe on toe land ; 6 ft 6 Viet. o. 64, s. 17. 
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or any part- thereof, for all arrears of the said rent-charge, and to Ch. XV. 8 . 16 . 
dispose of the distress when taken, and otherwise to act and demean ■£<*><- 
himself in relation thereto as any landlord may for arrears of rent — — 
reserved on a common lease for years ; provided that not more than 
two years’ otreors shall at any time he recoverable by distress.” 

And by sect. 85, “ whenever any rent-charge payable under the Extent of 
provisiems of this act shall be in arrear, notwithstanding any appor- 
tionment which may have been mode of any such rent-charge, every 
part of the land situate in the parish in which such rent-charge shall 
so be in arrear, and which shall be occupied by the same person whp 
shall be 'the occupier of the lands on which such rent-charge so in 
arrear shall have been charged, whether such laud shall be occupied 
by the- person occupying the same as the owner thereof, or as tenant 
thereof, holding under the same landlord under whom ho occupies the 
land on which such rent-charge so in arrear sliall have been charged, 
shall be liable to bo distrained upon or entered upon as aforesaid for 
the purpose of satisfying any aiTcars of such rent-eharge, whether 
chargeable on the lands on which such distress is taken or such entry 
made, or upon any other part of the lands so occupied or holden : 
provided always, that no land shall bo liable to be distrained or 
entered upon for the purpose of satisfying any such rent-charges 
charged upon lands which shall have been washed away by the sea, 
or otherwise destroyed by any natural casualty.” 

By 14 & 15 Viet. c. 25, s. 4, “ if any occupying tenant of land 
shall quit, leaving, unpaid any tithe rent-charge for or charged upon incoming Tc- 
suoh land, which he was by the terms of his tenancy or holding legally 
or equitably liable to pay, and the tithe-owner shall give or have nant leaves 
given notice of procee^ng by distress upon the land for recovery 
thereof, it shall be lawful for the landlord or the succeeding tenant or P«id. 
occupier to pay such tithe rent-charge, and any expenses incident 
thereto, and to recover the amount or sum of money which he may so 
pay over against such first-named tenant or occupier, or his legal 
representatives, in the same manner os if the same were a debt by 
simple contract due from such first-named tenant or occupier to the 
landlord or tenant making such payment.” 
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Sect. 1. — Express Contract to Repair y 
(a) By Tenant. 


Express Con- Leases of houscs, &c. usually contain a covenant by the lessee to 
repair and keep in repair the demised premises during the term : also 
another distinct covenant to repair specific defects within a certain 


number of months (usually three) after written notice thereof {a ) : 
also to paint tho outside and inside wood and ironwork in a certain 
manner, at stated times ; and a covenant to leave the premises in proper 
repair at the end or other sooner determination of the term, besides 
other covenants as agreed: after which usually follows* a proviso for 


ro-entry on breach of any of the covenants (6). In many cases, espe- 
cially where a premium is given and in building leases, this proviso 
for re-entry may well be qualified and limited to breaches occasioning 
a specified amount of damage to the reversion and inheritance (c), or 
to breaches after a certain notice in writing (c?), or to cases where 


^ damages in an action for the breach have not been paid {e ) : but 


(a) Paylit v. Le Gros, 4 C. B., N. S. M Doe d. Earl of Parlinyton v. Bond, 

637 ; Few v. Perkins, L. R., 2 Ex. 92 ; 36 6 B. & 0. 866 ; Cole Ejeo. 427. « 

L, J., Ex. 64. W d. Bankin v. Brindley, 4 B. & 

(b) See Forma of Leaaea, post, Appen- Ad. 84. 

dix B. W P* 23, ante. , 
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Sect. 1. — ^Express Contract to Repair (bt Tenant). 

it is commonly made to apply to any breach of covenant whatever, Ca.XVI.B. l. 
without due consideration on behalf of the lessee as to the possible Sxpn" Cm- 

, .V tract to Repair 

consequences (/). (iy Tenant). 

A lessee is not liable for breaches of covenant to repair, committed 
before the dxecution of the lease by the lessor, although subsequeiit to the fore Execu- 
(lay from which the habendum states the commencement of term ((/). 

Where by an agreement under seal, for a lease of copyholds to bo 
granted to the defendant as soon as the licence could be obtained from 
the lord of the manor, the defendant covenanted that ho would from 
time to time during the term to he granted as aforesaid keep the premises 
in repair, &c., and the defendant entered upon the promises and occu- 
pied them until the exjiiration of the term agreed to bo granted, it was 
held, that he whs liable to rej^air according to the covenant, although 
no lease liad ever been made to him pursuant to the figi’eement, nor 
any licence obtained from the lord (//). So the assignees of a void 
lease, which had been treated by all parties as valid, were held liable 
for rent and repairs up to the end of tlie tcnii, according to the cove- 
nants in the lease (/). It is, however, to be observed, tliat in such 
cases an actiiiil tenancy from year to year ‘‘iq^on tlio terms’^ of the 
intended lease, so far as they are applicable to and not inconsistent 
with a yearly tenancy, is created by the entry, &c. (A*), An agree- 
ment made on the 3L‘it of August, to take premises from the 29tli of 
September following, ihe landlord agreeing to take back the fixtures 
at the end of the term, provided “ they are in as good a condition as 
they now are,” and the tenant agreeing to leave the i)rcmises “ in the 
the same state as they now arc,” there being at the time another tenant 
in possession, and the new tenant not taking possession until the 29th 
of September, refers to the state of the premises on the 29th of Sep- 
tember (/). 

A covenant “forthwith” to put premises into repair must receive Covenant to 
a reasonable construction, and is not limited to any specific time : 
therefore it is for tlio jury to say, upon the evidence, wlietlier the de- 
fendant has done what ho reasonably ought in perfonnance of it (m), 

“ There is no doubt that the word forthwith means with all reasonable 
celerity” («). It does not mean “immediately” (c). 

A lessee who has covenanted to repair and keep in repair the Covenant to 
demised premises during the term must have them in repair at all times 
during the term ; and if they are at any time out of repair, he commits Term. 
a breach of covenant (;;), for which the lessor or his assigns may, even 

(/) See Hodgkinson v. Crowcy L. R., 10 (m) Doe d. Fitman v. Sutton^ 9 C. & P. 

Ch. 622 ; and 114, ante. 706. 

{g) Shaw v. Kaijf 1 Exch. 412. (n) Burgess v. Boctefeur^ 7 M. & G. 494. 

(A) Ihstor V. Cater y 9 M. & W'. 315. (o) Roberts v. Brett^ 11 H. L. Cas. 337 ; 

(i) Beale v. Sanders, 3 Bing. N. C. 860. 34 L. J., Ch. 241. 

(A) Ante, 206. (p) Lnxmore v. Robson, 1 B. & A. 584. 

(/) White V. Nicholson, 4 M. & G. 95. 

L.T. • 0 O 
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Chap. XVI. — The Peeseevation of the Premises. 


Ch.XVI.b.1. 

Express Con~ 
tract to Repair 
(by Tenant) » 


General 
Covenant to 
repair— how 
conRtmcd. 

Old Promises. 


“ Keep ” in 
repair. 

Tayne v. 
Haine. 


Sublease. 


(luring the term, recover damages commensurate with the injury 
thereby done to the reversion (< 7 ), or may maintain an action of eject- 
ment, if there be a proviso for re-entry applicable to such covenant (r). 
On a covenant to keep promises in repair, it is a breach .to pull them 
down either wholly or partially, even so far as to open doors in a 
wall ; and it is a breach for which the lessor may sue and recover 
substantial damages during the term : nor is it any c(iuitable defence 
that it was done with the “consent and acquiosconoo ’’ of the lessor, 
unless it appears that it was with his previous consent (s). Wliero 
there is a demise for seven years, and thenceforth from year to year, 
the covenants to repair, &c. continue in force after the expiration of 
the seven years (/). 


A general covenant to repair is satisfied by the lessee keeping the 
promises in mhtantial repair : a literal performance of the covenant 
is not to be required {u). 

Where a lessee covenants to keep old premises in repair, he is not 
liable for such dilapidations as result from the natural operation of 
time and the elements (ai ) ; and with a view to determine the relative 
sufficiency of repair, the jury may consider wliethor the house was 
now or old at the time of the demise (//) ; and wliat was its t/um state 
of repair and condition generally {z), not in detail (a). 

A covenant to heep old premises in repair and to leave them in 
repair at the end of tlie term, means that tlio lessee will, if necessary, 
put them into repair ; for otherwise they cannot bo kept or loft in 
repair pursuant to the covenant ( 6 ). Tlicir ago, and class, and 
general condition, must bo taken into consideration, but not particular 
defects or want of repair at the time tlie term commenced (4). 

A covenant to repair contained in a sublease, though in the same 
words as the covenant in the originid lease (except as to names), has 
not the same legal effect and meaning, because of the different ages and 
conditions of tlie premises at the respective times of the lease and 
sublease (c). “It is perfectly well settled,” observed Parke, B., in 
Walker Y, Hatton^ “that a general covenant to repair must be con- 
strued to have reference to the condition of the premises at the time 
when the covenant begins to operate” (rf). 


■{q) Smith v. Peatf 9 Exch. IGl. ’ 
(r) Raylia v. Lc Gros, 4 C. B., N. S. 637 ; 
Bennett v. Eerriny^ 3 C. B., N. S. 370. 

(«) Gange v. Lockwood, 2 F. & F. 116 ; 
Dw d. Vickery v. Jackson, 2 Stark. R. 293. 
U) Brown v. Tmmper, 2G Beav. 11. 

(u) Harris v. Jones, 1 Moo. & R. 173. 

[x) Gutteridge Munyard, 1 Moo. & 
R. 334. 

M Stanley v. Towgood, 3 Biuj^. N. C. 4. 
( 2 ) Burdett v. Withers, 7 A. & E. 136. 


(a) Maniz v. Goring, 4 Bing. N. G. 451 ; 
Young v. Mantz, 6 Scott, 277 ; Belcher v. 
McIntosh, 8 0. & P. 720 ; 2 Moo. & R. 
186 ; Woolcock v. Hew, 1 P. & F. 337. 

(i) Payne v. Haine, 16 M. & W. 641 
Easton t. Pratt, 2 H. & G. 676 ; 33 L. J., 
Ex. 233 ; Haldane t. Newcomb, 12 W. R. 
136 ; and see Schroder v. Ward, 13 G. B. 
N. S. 410. 

(f) Walker v. Hatton, 10 M. & W. 249 ; 
2 Bowl., N. S. 203. 

(d) Supra (<>). 
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Sect. 1.-iBxpress Contract to Kepair (by Tenant)^ 

A covenant to repair tlie buildings demised and to rebuild them if CH.XVI.fl. i. 
necessary, compels the tenant always during the term to keep them in 
good repair, and a deduction in damages for their age has been dis- (Ay nmcme). 
allowed (<?). , Where a tenant agrees to put the premises in habitable Caaeflaato 
repair,” he is to put them in a better state than that in which he (^nstruction 
found them, and into a state reasonably fit for the occupation of the to repair, 
class of persons likely to inhabit them (/). A tenant under a cove- 
nant to repair is liable for repairs only, and not for the extra expense 
of laying a new floor on an improved plan {ff). Breaking a doorway 
through the wall of a demised house into an adjoining house is a 
breach of the general covenant to keeji in repair, and so is the con- 
tinuing of it so broken (A) ; but enlargement of windows, opening 
external doors, and taking down partitions, are no breach of a cove- 
nant to repair and keep in repair a dwelling-house, together with all 
such buildings, improvements and additions as should bo executed, set 
up or made by tho lessee ; for the lease evidently contemplates such 
alterations, and allows them to be made (/). A covenant by a lessee, 
that he will, during the temi, repair, uphold, support, maintain and 
sustain the brick walls to tho demised premises belonging, is broken if 
ho .pull doum a brick wall which di\ddos tho court-yard at tho front of 
the house from. another yard at tho side of the house (A). A covenant 
to repair tho external parts of the demised house comprises the parti- 
tion wall between it and an adjoining house (/). Whore the tenant 
of a farm covenanted ‘‘ well and substantially ” to repair and “ keep in 
good substantial repair,” and so ‘‘ well and substantially repaired ” to 
yield up at the end of the term, it was held that the tenant was 
bound to give up tho premises in as good a state of repair as when he 
took possession, and that they must be infon^ed to have been then in 
a tenantable state (wi). A covenant to leave the premises at tlie end 
of the term sufficiently maintained, repaired, paled and fenced, was 
held to have been broken when the pavement was out of repair and 
the glass in the windows broken (w). 

The painting of a house is usually pi'ovided for by tho express Painting, 
terms of a lease, but it would seem that some degree of painting is 
implied in the mere term “ repair.” It has been ruled, for instance, 
that under a covenant to “ substantially repair, uphold, and main- 
tain ” a house, ho is bound to keep up tho inside painting (o) ; but it 
has been also ruled, on a covenant, as often as necessary well and 

(e) Worcester School Trustees v. Rowlands^ (•) Doe 4- Dalton v. Jones^ 4 B. & Ad. 

9 C. & P. 734. 126 ; Colo Ejec. 426. 

(/) BeUher v. McIntosh, 8 C. & P. 720 ; ik) Doe d. Wetherell v. Bird, 2 N. & M. 

2 Moo. & R. 186, 189. 285 ; 6 G. & P. 196. 

(yj Satcard v. Leggatt, 7 C. & P. 613. if) Oreen v. Bales, 2 Q. B. 225. 

(h) Doe d. Vickery v. Jackson, 2 Stark. Ow) Broun v. Trumper, 26 Beav. 11. 

293 ; Oange y. Locktrood, 2 F. & F. 116 ; («i) Ryot v. Lady St. John, Cro. Jac. 329. 

Borgnis v. Edteurda, Id. 111. (o) Monk v. Noyes, 1 C. & P. 266. 


0 0 2 
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Oh. XVI. 8 . 1 . sufficiently to repair, upliold, sustain, paint, glaze, cleanse and scour, 

lotiYQ the promises in such repair, reasonable wear and 
{bi/ Tenant), tear excepted, that the tenant, ii he has repaired within a reasonable 
time before leaving, is only bound, in addition to the repair of actual 
dilapidations, to clean the old paint, &o., and not to repaint (/?). 

Questions of this kind will often be more questions of foot than of 
law ; but if the painting be left to be included in the general term 
“ repair,” the only legal obligation would seem to be to paint just as 
much as is necessary to keep the premises from actual deterioration. 

Substantial Although buildings are intended to be immediately pulled down 

th^h^* aiid rebuilt by an incoming tenant, the landlord may recover more 

Ste^^^ to nominal damages against the oulgoing tenant for not performing 

be pulled his covcnant to keep and leave them in good repair {q), 
down. 

General covenants to repair and leave in repair, extend to all build- 
during tho crectcd during the term (r). But where, in a lease of land with 

Term. buildings on it, the covenant was to repair the hiiildinga demked^ and 

to rebuild them if necessary, and to keep tho fences in repair ; it was 
held, that tho tenant was not bound to keep in repair additional 
buildings erected on other parts of the land (.v). In White v. Waldey^ 
under a lease of a farm, tho tenant was bound to keep in repair tlio 
buildings to be erected thereon during tho tenn : tlie tenant, with tlie 
permission of tho landlord, who was lord of tho manor, built a house 
on the waste adjoining the farm, and enjoyed it with the form. It 
was held that the tenant was also mider an obligation to keep tho 
house in repair (/). A covenant to yield up in repair all buildings 
and improvements erected during tho term, has been held to be broken 
by tho removal of a veranda, the lower part of which was attached to 
posts fixed in tho ground (ii ) ; but if the buildings erected during tho 
term be solely for the purpose of trade and manufacture, and rest 
merely upon blocks or pattens, the covenant to yield up in repair all 
buildings to be erected during the term does not extend to them («?), 
although it would be otherwise if they had been let into the soil : on 
this point, however, many distinctions in favour of trade have been 
taken (ir). Where a tenant erects fixtures for the purpose of his trade 
pn the demised premises, and afterwards takes a new lease to com- 
mence at the expiration of the former one, and the latter lease contains 

(p) Scales y. Lawrence^ 2 F. & F. 289. («) Worcester School Trustees y, ItowlandSf 

^ (9) Rawlings y. Morgan^ 18 C. B., N. S. 9 G. & P. 734 ; Cornish y. Cleifey 3 H. & C. 

776 ; 34 L. J.. 0. P. 186. 446 ; 34 L. J., Ex. 19. 

(r) 1 Esp. N. P. 277 ; Dowse v. Cafc, 2 (0 In re Newbery, White y, Wakky^ 26 

Ventr. 126 ; Dowse v. Earlty 3 Lov. 264 ; Beav. 17 ; 28 L. J., Cb. 77. 

Bao. Abr, Covenant (F). See as to con- (m) Fenry y, Brown^ 2 Stark. R. 403. 

struction of express covenant to repair (v) Naylor y. CoUinge, 1 Taunt. 19. 

buildings **to be erootod,” Hudson y, hi) See post, Sect. 8, Fixtures. ’’ 

Williams^ 39 L. T. 632. 
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a general covenant to repair, such lessee is bound to repair such fix- Ch.XVI.8.i. 

tures, unless it can be satisfactorily shown that they were not intended 
i - T <* ii 1 1 / \ tract to Uepa%r 

to pass under the general words of the second lease (y). {hy Tenant), 


If a tenant covenant to repair and keep in repair the demised pre- Repair, in 
mises during the term (not saying “ damage by fire excepted,” or to 
that effect (s) ), he must rebuild them if burnt down by accident, Bommitt, 
negligence, or otherwise {a). He must also continue to pay his rent 
in the same manner as if no fire had happened (i), and it has been 
said to make no difference that the landlord has received insurance 
money (c). Even where the tenant’s covenant to repair, &o. contains 
an express exception of damage by fire and tempest, whereby he is 
exonerated from rebuilding, it seems that this exception casts no obli- 
gation upon the landlord to rebuild or repair in the event of loss or 
damage by fire or tempest (r/), and that only an express covenant by 
the landlord to repair will cast such an obligation upon the landlord. 

A covenant for quiet enjoyment during the term is not sufiieient (r). 

AVliere a farmhouse was burnt by accident, it was held by the House 
of Lords, reversing a judgment of the Court of Session in Scotland, 
tliat the landlord was not bound to rebuild (/). If there be a cove- 
nant by the tenant to keep the premises in repair, and also a covenant 
to insure them for a .specific amount against fire, on their being burnt 
down, the tenant’s liability on the former covenant is not limited to 
the amount to bo insured under the latter covenant [g). 

The 8Gth section of the Old Building Act (11 Greo. !1, c. 78) pro- Exemptiou 
vides that no action shall bo maintained against any person in whoso for Fire 
house, chamber, stable, barn, or other building, or on Avhose estate, any by Building 
fire shall accidenfaUy begi^y nor shall any recompense bo made by such * . 
person for any damage suffered thereby: provided, “that no contract 
or agreement made between landlord and tenant shall bo hereby de- 
feated or made void ” {h). 

Where a lessee in a lease of three houses covenanted to pull Covenant to 
them down, and rebuild three others, and that he would repair the 
houses so agreed to be built, and also that he would repair the demised 


(y) Thresher v. East London Waterworks 
Co,, 2 B. & C. 008. 

(s) As to tho constnictiou of sucli an ex- 
ception, see JiennettY. Ireland, E., B. &K. 
326; 28L. J., Q. B. 48. 

U) Bullock V. Bommitt, 2 Chit. R. 008 ; 
6 T. R. 660 ; 2 Wnis. Saund. 422 ; Earl 
of Chesterfield v. Duke of Bolton, Comyn, 
267 ; Poole v. Archer, Skin. 210 ; Bigly v. 
Atkinson, 4 Camp. 276 ; Clarke v. Glasgow 
Assurance Co., 1 Macq. H. L. Cas. 668. 

(6) Belfoury. Weston, 1 T.R. 310; Baker 
V. HoUzapffell, 4 Taunt. 46 ; Jloltzapffcll v. 
Bakei', 18 Ves. 118; Izon v. Gorton, 6 Bing. 


N. C. 601 ; Parker v, Gibbins, 1 Q. B. 421 ; 
Lofft V. Dennis, 1 E. & E. 474 ; Smith L. & 
T. 276 (2nd ed.). 

(c) Leeds y. Cheetham, 1 Sim. 146; Lofft 
V. Dennis, 1 E. & E. 474 ; 28 L. J., Q.B. 
168. But see 380, ante. 

(rf) Wcigall V. Waters, 6 T. R. 488. 

(e) Bwun Y. Quillcr, 2 Ambler, 619; 
Bagne v. Walker, 3 Dow, 233. 

(/) Bayne v. Walker, supra. 

(y) Digbg v. Atkinson, 4 Camp. 275. 

(A) As to thccoustruction of this section, 
see post, Chap. XVII., Sect. 1. 
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Cn.XVI.s.i. premises^ and leave the said premises in repair; and he pulled down 

though ho 

[by Tetiant), was obliged to build only three houses, yet he was bound to deliver 
up all in repair ; the last covenant being general, and not confined, as 
the former, to the houses agreed to be built (i). Where, however, 
in a lease of four houses for 99 years, the lessee covenanted within 
two years to put them in good repair,'and keep them in repair during 
the term, and further, within the first fifty yeai’S of the term, to 
take down the houses ‘‘as occasion may require,’^ and in the 
place thereof to erect four new brick houses : the court intimated 
that, if within the fifty years the houses should be so repaired as 
to make them completely and substantially as good as new houses, 
the “ occasion on which the new houses were to be built did not 
arise (A). A lease was granted of a piece of land with two un- 
finished houses thereon, and the lessee covenanted to complete them 
within two months, and to keep them in repair during the term, there 
being a proviso for re-entry on breach of the covenant. The two houses 
were never finished, and long after the expiration of the two months 
they were much dilapidated. It was held, that a person to whom the 
reversion was assigned long after the expiration of the two months 
might maintain ejectment for the subsequent non-repair (/). 


Covenant to 
repair after 
Notice. 


SuspenBion of 
effect of 
Notice. 

Jlttghei v. 
r?. Co, 


The covenant to repair generally, and the covenant to repair wdthin 
three months after notice (w/), are gonorally hold to be distinct and in- 
dependent covenants (>/) ; but if they immediately follow in such a 
manner, that they must bo joined to make the sentence complete, they 
are construed as one entire covenant, and the latter part respecting 
notice is held to qualify the foimer (o), as where there is a covenant 
to repair at all times, when, where and as often as occasion shall 
require, and, at the farthest, within three months after notice of want 
of reparation (o). And where a notice to repair has been given, 
and the lessee meets it by an offer to sell which leads to negotia- 
tion, the effect is to suspend the notice until the negotiation is 
broken off (p). 


Conditional Where a lessee covenanted that from and after the amendment and 
Cov^^Tto the demised messuages, &o. by the lessor he would repair 

repair, &c. 

(i) Dome V. Earle, 3 Lev. 264 ; Dowse y, 620 ; Eew v. Ferkine, L. B., 2 Ex. 92; 36 
Calc, 2 Ventr. 126, L. J., Ex. 64 ; Doe d. Moreeroft v. Meux, 

, {k) Evelyn v. Faddish, 7 Taunt. 411 ; 4 B. & C. 606. 

Holt, 643. (o) Eorsefall v. Testar, 7 Taunt. 386. 

^ (/) Bennett v. Herring, 3 G. B., N. 8. 370. (p) Hughes v. Metropolitan E. Co,, 46 L. 

(m) See forms of such notice, Appendix J., 0. P. 678; L. B., 1 C. P. Div. 120 

C., Sects. 13, 14, post. (G.A.); affirmed by House of Lords, L.B., 

(n) Baylis v. Le Qros, 4 G. B., N. S. 2 App. Gas. 439 ; 46 L. J., G. P. 683 ; 

637 ; Roe d. Qoatley v. Paine, 2 Camp, 36 L. T. 932 ; 26 W. B. 680. 



667 


Sect. 1. — ^Express Contract to Repair (hy Tenant). 

and sustain them during the term, and at the end thereof leave them Ch.XVI.b. l. 
well and sufficiently repaired, and the lessor sued him for non-repair 
of a dovehouse, parcel of tho demised promises, which at the com- (fty Tmant). 
menoement of the term was in good and sufficient repair, it was held. Conditional 
after verdict for the plaintiff, that the defendant’s covenant was con- Covenant to 
ditional only, and that no action could bo maintained against him for (Snwrrf). 
the alleged breach, tho plaintiff not having first amended and repaired 
the premises pursuant to the lease (</). So where a lessee agrees to 
keep in repair the messuages, buildings and premises demised, the mme 
being Jird put into repair hy the lessor, the latter words create a cove- 
nant on, the part of tho lessor to do all such repairs (r), and also a 
condition precedent ; and, until tho lessor has put all the demised pre- 
mises into repair, the lessee is not liable for the non-repair of any 
part («). So wliere tho tenant covenants to repair, the landlord “ find- 
ing, allowing and assigning timber sufficient” for the reparations ; the 
landlord cannot maintain an action against tho tenant for breach of 
sueli covenant to repair, wilhout alleging that ho did find, allow and 
assign sufficient limber (/). So whore a tenant covenanted to repair 
and keep in repair tlio buildings on the demised premises, “being 
allowed ” a certain (^lass of timber ; it was held, that in order to (ireato 
an obligation on the tenant to repair, the landlord must supply, or at 
all events be ready and ^villing to supply, such timber (u). But whore, 
in a lease for lives, tho lessee cx)venanted that ho “ would from time to 
time, and at all times, dimng tho estate thereby granted, at his own 
proper costs and charges, well and sufficiently repair, amend, maintain, 
uphold and keep all and singular tho demised premises in all manner 
of needful and necessary reparations whatsoever, haring or taking in 
and upon tho premises competent and sufficient house-bote, hedge- 
bote, fire-boto, plough-boto and gate-bote for tho doing thereof, with- 
out committing any waste or spoil:” in an action by tho lessor for not 
repairing, it was held, that tho lessee’s covenant to repair was absolute, 
and that the words “having or taking, &c.” “mlhout committing 
waste or spoil” did not amount to a condilion precedent that there 
should be a sufficient supply of that kind of timber on the premises, 
but only to a licence to the tenant to take it, if there were, for repairs, 
even if made necessary by his own default, without being liable for 
waste (aj). Where a lessee covenants to complete the buildings “ under 
the direction and to the satisfaction of the surveyor” of the lessor, the 

(?) SliUer T. Sltne, Oro. Jao. 646. (<) Thomas t. Caiwallader, Willes, 496; 

m Camoeh v. Jontt, 3 Exoh. 233 ; 6 oitra 1 E. & E. 487 ; Smith L. & T. 272, 

Id. 713. 273 (2nd ed.). 

(.) Nealt V. Stttetiff, 16 Q. B. 916; 20 («) Martyn t. Clue, 18 Q. B. 661. 

L. J., Q. B. 130 ; Coward t. Gregory, L. Ir) Bean and C. o/ Bristol y. Jones, 1 

R., 2 C. P. 153, 172 ; 36 L. J., 0. P. 1. B. & B. 484 ; 28 L. J., Q. B. 201. 
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Ch.XVI.b.1. 

ExpreM Con- 
tract to Jtcpair 
{by Tenant). 

Compulsory 
taking under 
Lands 

Clauses Acts. 


appointment of su(*li surveyor is a condition precedent to the perform- 
ance by the lessee of his covenant to complete the buildings (y). 

Wlien a company or corporation gives notice to tlie tenant that they 
are willing to treat for the purchase of his interest under the Lands 
Clauses Consolidation Act, 1845, the tenant is not thereby freed from 
his covenant to repair, but must continue the performance of such 
covenants until a conveyance of tlie demised premises to the company 
be executed (s). 

(b) By Landlord. 


Liability of 
Landloid on 
express Cove- 
nants to re- 
pair, &c. 


Notice. 

Mahin v. 
Watkineon. 


A landlord may of course take upon himself to do all or any of the 
repairs during the temi, by an express covenant or promise to that 
effect in the lease or agreement {a ) ; but in the absence of any such 
stipulation ho is not liable to do any repairs whatever (h). Whatever 
he agrees to do in this respect sliould be inserted in the lease or agree- 
ment (c) : the tenant should not rely upon any oral promise made before 
the lease or agreement is executed (r/). There is no implied duty in 
the o^v^ler of an unfurnkhed house wliich is in a ruinous and unsafe 
condition to inform a proposed tenant that it is unfit for habitation ; 
and no action will lie against him for an omission to do so, in tho 
absence of express warranty or active deceit (c). 

Where the lessor covenants to do repairs, the lessee cannot charge 
him with a breach of such covenant, witliout first giving notice of want 
of repair (/). A covenant by lessor to repair the external parts of a 
demised house comprises the partition wall between it and an adjoining 
house ; and where the adjoining house was pulled down by other persons 
whereby the wall was damaged, and the lessor did nothing to prevent 
it sinking, and suffered it to continue in a ruinous state, and refused to 
repair it, lui was held liable for tlio expenses the lessee was put to in 
rebuilding the Avail, and for glass broken by tho sinking of it, but not 
for rent and tlie expenses of tho lessee for other premises during tho 
progress of the repairs (y). If a lessor covenant to keep the demised 
promises in rei)air, he is not bound to ch^anse an ornamental piece of 
water in tho grounds (//). If a lessor covenant that ho will, in case 


(y) Ihmt V. Bishop^ 8 Excli. 675; 2‘iL. 
J., Ex. 337; Hunt v. llmnant, 9 Exrh. 
635 ; 23 L. J., Ex. 136; Coomhe v. Greene^ 
11 M. & W. 480; 2l)owl.,N. S. 1023; but 
8oe Cannock v. Joww, 3 Exch. 233 ; 5 Id. 7 13. 

(j) Mills V. Bast London Unim, L. R.^ 
8 C. P. 79 ; 42 L. J., C. P. 46. 

{a) Xenh v. Itatcliff, 16 Q. B. 91G; 20 L. 
J., Q. B. 130 ; Cannock v. Jones^ 3 Exoh. 
233 ; 6 Id. 713 ; Coward y. Greyonf^ L. R., 
2 tJ. P. 163 ; 36 L. J., C. P. 1 ; Jiirdy, 
FAwn, L. R., 3 Ex. 226 ; 37 L. J., Ex. 91. 

(i) Post, Sect. 2 (b) ; Arden v. Tttllen^ 
10 M. & W. 321 ; Gott v. Gandy^ 2 E. & 
B. 845 ; Lofft v. Dennis^ 1 E. & E. 474 ; 


28 L. J., Q. B. 1G8. 

(r) Tulcy v. Molktl, IG C. B., N. S. 298; 
33 L. .1., C. P. 235. 

[d) Seago v. Deane^ 4 Bing. 469 ; Haldane 
v. Xvircomh^ 1 2 W. R. 1 35. 

(r) Keates v. Marl Cadogan^ 10 C. B. 
591. Ati to furnished house, see 169, 
ante. 

(/) Makin v. Watkimon^ L. R., 6 Ex. 
25 ; 40 L. J., Ex. 33 ; 19 W. R. 286 ; 23 
L. T. 692 (diss. Martin, BJ. 

(y) Green v. MaltSy 2 Q. B. 225. 

(//) Bird v. L. R., 3 Ex. 225 ; 37 
L. J., Ex. 91. 
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the demised premises bo burnt down, rebuild and replace the same in Cn.xvi.s. i. 
the same state they were in before the fire, he is only bound to re- Con- 

build what he let, and not any additional parts which may have been 
erected by the lessee (f). If a lessor sell promises let under a lease ’ 
not expired, and bind himself to do repairs “ at the expiration of the 
tenancy,” it appears that he is liable to do the repairs whenever and 
however the tenancy is determined (A*). 


Sect. 2. — Implied Contract to Repair^ 


(a) By Tenant. 

No covenant or promise as to repairs, &c. can bo implied where An express 
there is any express stipulation on the subject ; the maxim being, im- 

expremim facit ccmire tacit nm (/). But an express covenant or plied one. 
promise may sometimes be insufficient to exclude tlio custom of the 
country to use the premises in a tenantlike manner {m). 

Whore .buildings and land are demised without any express stipu- implied Covo- 
lation as to repairs, cultivation, &c., a covenant or promise on the 
part of tlie lessee is implied by law, tliat he will use the demised repair, &o. 
premises in a tonantlike and proper manner (n ) ; and that he will 
manage and cultivate tlio lands in a good and husbandlike manner 
according to tlie custom of the country (o). 

In an action for not cultivating according to the custom of the Proof of Cus- 
eoimtry, a strict legal custom from time immemorial need not be Country 
proved, but only tho prevailing course of good husbandry and man- 
agement in tlio neighbourhood, and a breach or breaches thereiof {p). 

The agricultural customs in dift'erent counties in England and AValos 
vary very much : they are stated with more or less accuracy in the 
works mentioned below (q). Tho onus of proving any such custom 
lies upon the party claiming under it (r). Tho witnesses to prove any 
such custom must speak to facts, and not to mere matter of oiunion (s*). 

A custom at A. will not extend to another place some miles distant, 
unless shown by evidence to extend to that place also {f). A custom 
confined to any particular estate (however large) is not sufficient (?#). 


(i) Loader v. A«Mp, 2 0. & P. 376 ; I 
Seiw. N. P. 434 (13th ed.). 

(A') Goodion v. Goldtmithy 2 0. & F. 655. 
(J) Merrill t. Frame, 4 Taunt. 329; 
Line y. Stepheneon, 4 Bing. N. 0. 678 ; 6 
Id. 183; Memnt t. Reynolds, 3 0. B. 194; 
Standen v. Chriamaa, 10 Q. B. 136. 

(ui) Post, Chap. XX. 

(«) Morrison v. Chadwick, 7 0. B. 266 ; 
6 I). & L. 667 ; fFhite v. Nicholaony 4 M. 
& a. 96. 

(o) Legh v. JTewiit, 4 East, 164. 

\p) Legh v. Hewitt, 4 East, 164 ; Lalby 
y. Hirst, 1 Brod. & B. 224 ; Senior v. 


Armytage, IIoK, N. P. 0. 197. 

(q) G. Wingrove Cook on Agricultural 
Tenancies (1860), pp. 63—120; Dixon’s 
Law of the Farm (1863), Chap. I., pp. 1 — 
37 (3rd ed.). And see post. Chap. XX., 
Sect. 5. 

M Caldecott v. Smythics, 7 C. & P. 808. 
(«) Rvc' d. Hefi^raon v. Chamock, 
Peake, 4. 

(t) Roe d. Brown v. Wilkinson, Co. Lit. 
270 b, note (228). 

(tt) Wonierslcy v. Bally, 26 L. J., E.k. 
219. 
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CH.XVI. S.2. 

Implied Con~ 
tract to Repair 
[by Tenant^, 

To what 

Tenancies 

applicable. 


Covenants to 
repair, &o. 
when implied 
as Matter of 
Fact. 


On implied 
new Tenan- 
cies. 

Martin v. 
iimith. 


Implied Lia- 
bility of Te- 
nant at Will, 
or from Year 
to Year, as to 
Eepairs, &c. 


Whoro a custom of tlio country is proved to exist, it will bo con- 
sidered applicable to all tenancies in wliatever way created, whether 
orally or by Avriting, or even by deed, unless expressly or impliedly 
excluded by the terms actually agreed on (a;). But if the lease or 
agreement contains terms or sti])ulations which are inconsistent with 
tho custom of the country, such custom will ho thereby excluded, 
upon tho principle expremm fneit cvmirc If, however, 

tlie (nistom and stipnlations of fho lease or agreement arc not wholly 
inconsistent with each other, both of them may sometimes prevail (s). 
Whether tho custom, as proved, bo or be not excluded by the terms of 
tlie contra(it, is a question of law for the court {a). 

Sometimes a covenant as to repairs, eullivation, &c. may he implied 
from words used in other covenants in the lease (/>), or from the 
rccilals (c). But such covenants are implied and found as matter of 
fiKit, and are not coirnanh implied Inj law from the mere relation of tho 
parties as landlord and tenant. 

"Wo liave already seen that a person let into possession under a mere 
agreement for a hviso, or a void lease, ex. gr. a lease for more than 
three years not made by deed, and pays or oxprc'ssly agrees to pay 
rent, he hceomes a tenant from year to year, upon the temm of the 
afjrcement or Ica^o, so far as they arc applicable to and not inconsistent 
with a yearly tenancy, so as to bo liable as upon a covenant to 
repair {d). 

In the absence of any express or implied stipulation on the subject, 
a tenant at will, or a tenant from year to year, is not liable to general 
repairs ; nor for permimve waste ; nor to make good mere wear and 
tear of tho premises ; but only to keep them wind and water tight (c). 
He is hound to commit no W'astc, and to make fair tenantablo repairs, 
such as putting in windows or doors that have boon broken by him, 
so as to prevent w’asto and decay of tho promises: hnt he is not 
bound to do substantial and lasting repairs, such os new roofing, 
(./ )• -A. tenant from year to year of fanning premises is bound 
by law only to fair and tenantable repairs, so as to prevent waste or 
decay of the premises, and not to substantial and lasting repairs, in 


(j) Wiyyleav'orth v. Pallison, 1 Sm. 
L. C. 698. 

(y) Wtbb V. Plummer^ 2 B. & A. 746 ; 
Roberta v. Barker ^ 1 Cr. & M, 808 ; Clarke 
V. RoyatonCj liJ M. & W. 762. 

(r) Hutton v. Warrefif 1 M. & W. 466 ; 
Holding v. Piqott^ 7 Biiig. 466 ; Button v. 
'^mple, 12 M. & W. 63; Faviell v. 
(indoin^ 7 Exch. 273 ; Munccy v. Bcnnin^ 
1 H. k N. 216; Whiter. 4 M. & 

G. 95; Martyn v. Clue, 18 Q. B. 6G1, 682. 

(«) Parker v. Ibbetfon, 4 C. B., N. S. 
846. 

(6) Ante, 160. 


[c) Ante, 161. 

(rf) Ante, Chap. V., Scot. 2. And see 
especially Martin v. Smith, L. E., 9 
Ex. 50. 

(p) Leach v. Thomae, 7 0. & P. 327; 
Torriano v. Young, 6 C. & P. 8 ; Auworth 
V. Johmon, 5 C. & P. 239 ; Horeefall v. 
Mather, Holt N. P. C. 7 ; Countess of 
Shrewsbury's case, 6 Co. E. 13 a; Cro. 
Eliz. 777,784; Gibsonj, Wells, IB. &P., 
New. E. 290 ; Martin v. Oilham, 7 A. & E. 
640 ; ITamett v. Maitland, 16 M. & W. 
267. 

(/) Id. ; Ferguson v. , 2 Eap. 690. 
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the absence of any stipulation in that behalf (g ) ; for the laiv will not Cn.XVI. b.2. 
imply a contract on the part of such a tenant to repair ffencrally, or 

i 1 1 111 1 i n • ‘ iM tract to Repair 

to do any particular acts ; out merely to use the farm in a tonantliko (hp Tenant). 
and husbandlike manner, according to the custom of the country in 
which the form is situated (//). Ho is liable for commissive but not 
for permissive waste, and as the suffering buildings to be out of repair 
is of the latter description, ho is not liable for such \<rant of repairs as 
arise from mere neglect («). Tenants for life or lives, or for j/ertrs^ 
are liable for permissive waste (/i). But a tenant from year to year 
is only a tenant at will, subject and entitled to tlio customary or 
agreed notice to quit, and is not liable for permissive waste in tlio 
absence of any express stipidation on the subject (/). 


(b) By Landlord. 

There is no covenant or promise implied hy law on the part of the No implied 
lessor of an unfurnished {m) liouse or land (//) that it is reasonably fit Landlord.'^^ 
for habitation, occupation or cultivation: nor that the liouse will 
endure dimng the term: nor that the lessor will do any repairs 
whatever (o). Nor is there any implied covenant by the lessor of 
two adjoining houses, the occu[)ier8 of wliich arc under covenant to 
repair, tliat he will keep eitlior house in sucli state as to enable the 
covenants with respect to the other to be performed (/;). Much less is 
there an implied covenant by the landlord to repair fences separating 
the demised land from his own (r/). 

Although in letting a furnished liouse tlie lessor impliedly promises 
that it is reasonably fit for occupation (r),iii the absoiico of any agree- 
ment on the subject, a person who agrees to take a house unfurnished 
must take it as it stands, and cannot call on the lessor to put it into a 
condition whicli makes it fit for living in (n). Before a i)erson takes, 
or agrees to take, a lease of a house for a long term, witli the usual 
covenants to keep it in repair during the term, ho should have the 
premises carefully oxaminod and reported on l)y an experienced sur- 
veyor ; otherwise lie may unwittingly incur very serious liabilities, 
especially if the foundations are defective, or the house is so slightly 


(ff) Ferguson v. , supra. 

(h) Jlorsefall v. Mather ^ Holty 7 \ Gibson 
V. WelU, 1 B. & P., New R. 261. 

(f) Hen^e v. Renhoxe^ 4 Taunt. 764. 

(A) 6 Edw. 1, c. 6 : post, Sect. 6 ; Co. 
Lit. 63 ; 2 Wms. Saimd. 252, notes ; JTflr- 
mtt V. Maitland^ IG M. & W. 267, 262 ; 
Ycllowlg V. Gower t 11 Exch. 294. 

(/) ^te (f) ; post, Sect. 6, 

(m) Mart v. Windsor, 12 M. & W. 68 ; 
Muiratj Y. Mace, 8 Ir. C. L. 396. 

(n) Sutton V. Temple, 12 M. & W. 62 ; 
Erskine v. Adeane, 42 L. J., Ch. 836. 


(o) Ante, 159 ; Pomfret v. Ricroft, 1 
Wms. Saund. 321, 322, note (1) ; Poidar 
V. Ainsley, cited 1 T. R. 310, 312. As to 
fire, seo Lofft v. Iknms, 1 E. & E. 474, 
168 ; and ante, 380. 

(jt>) Colebcch v. Girtllers^ Co., 45 L. J., 
Q. B. 226. 

(^) Erskine v. Adeane, 42 L. J., Ch. 
836 

( 7 ) Smith V. Marrdble, 11 M. & W. 6 ; 
Wilson V. Hatton, 30 L. T. 373; ante, 
169. 

(*) Chappell V. Gregory, 34 Beay. 260. 
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Cn.XVI. b.2. 

Implied Con^ 
tract to Repair 
(by Landlord), 


Ripht to enter 
to Repair. 


Liability to 
Third Per- 
sons. 


and cheaply built as not to bo likely to last during the whole term, 
without considerable repairs, which is not unfrequently the case. 
Even whore the premises become in a dangerous state for want of 
substantial repairs, and the landlord has notice to that effect, there is 
no implied obligation on his part to do any such repairs {t). 

Where the landlord expressly binds himself to do any repairs, 
there is no implied condition that if such repairs be not done the 
tenant may quit (?/) : nor that if the landlord omit to do the repairs 
according to his covenant, the tenant may do them, and deduct the 
amount from his rent (.r). 


Skct. — Remedies for Non^repair, 

(a) Rij Exercise of Right of Entry to Repair. 

A stipulation that the landlord may re-enter for the purpose of 
viewing the state of repair is very commonly inserted in leases, and a 
further stipulation is not unfrequently added, that the landlord may 
upon breach of tlio tenant’s covcuaiit himself execute necessary re- 
I)airs at the tenant’s expense. Without a distinct stipulation to that 
effect a landlord has no right to enter liis tenant’s premises to repair 
them (//) : althougli tho breach of the tenant bo clear, althougli the 
landlord be liable to a forfeiture under a superior lease, and although 
the entry be by leave of sub-tenants, he commits a tresj)ass which wiU 
be restrained by injunction (s). AVliore premises whicli wore sublet 
became out of repair, and the superior landlord gave notice to his 
immediate lessee to repair them at the peril of forfeiting liis lease ; 
and tho sublessee, after receiving notice to repair, neglected to do so, 
whereupon tho lessee, in order to avoid a forfeiture of his whole 
estate, entered on tho premises, and put them in tenantablo repair ; 
it was held that though he might be a trespasser for so doing, yet 
tliat ho might recover against his subtenant the whole expense so 
incurred, notwithstanding that tho premises were afterwards entirely 
rebuilt before the action for the recovery of such expense was 
brought (r/). 

Generally speaking, the tenant or occupier, and not tho landlord, is 
liable to thii’d persons for any accident or injury occasioned to them 
by the premises being in a dangerous condition from non-repair (J). 

(^) Gott V. Gandy y 2 E. & B. 845. {z) Stocker, y. Planet Buildiny Society^ 27 

4 (m) Ante, 159. W. R. 877— C. A., affirming decision of 

(x) Eovclit V. SUickland^ Cowp. 56; Jcsscl, M. R. 

Wciyall V. iraltrs, C T. R. 488 ; Smith v. («) Volley v. Strecton, 2 B. & C. 273. 
UapUhaeky 1 T. R. 44G. (5) Cheetham v. Hampson^ 4 T. R. 318 ; 

(y) Barker v. Barker, 3 C. & P. 657 ; Gmnmll y. Eamr, L. R., 10 C. P. 668. 
Neale v. Wyllie, 8 B. & G. 633 ; Woreeeter See this question fully disoussed, C^p. 
School Tmetcee v. Rowlands, 9 0. & P. 739. XIX., post. 
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(b) By Action for Damages. On. XVI. s. 3. 

If the demise be under seal, the remedy for iiou-ropair, &o. is by Xon-repair [btj 

action on the covenant. In tlie case of reciprocal covenants cross- 

actions “would have to bo brought (6*) before the Judicature Act, By Action for 
but a counter-claim may now be sot up by the defendant. If the 
demise be not uuder seal, the remedy is by action on tlio simple con- 
tract. The tenant cannot, without the consent of liis landlord, or some 
express stipulation in that behalf, deduct and retain from his rent the 
amount of any repairs wliich the landlord agrocid to do (r/). 


An action for non-reimir may be maintained by tlie landlord during Measure of 
the continuance of tlio term {e)y and in such action the ]U'oper measure 
of damage is, not tlio amount that would be required to put tlie pre- Kevorsion. 
miscs into repair, but the amount to which the reversion is depreciated 
in marketable value by the premises being out of repair (./‘) — an amount 
which might bo practically equivalent to nominal damages in the case 
of a lease liaving many years to run, but whieli would be larger and 
larger, the shorter the residue of tlio term happened to be. The land- 
lord is not bound to expend the damages recovered in repairing the 
promises (^), and yet continues to have the benefit of the covenant to 
repair, upon which he may sue again, if the tenant (joiitimio to break 
it : it is conceived, however, that in such second action, he could only 
recover damages in respect of additional non-repaii\ In an action for 
breach of covenant in a sublease to repair, whereby the plaintiff’s term 
in the premises was forfeited, the plaintiff cannot recover the value of his 
term if the superior landlord has brought his ejectment for the non- 
repair, as well as for breach of other covenants not contained in tho 
sublease, if it is not proved that tho forfeiture was caused by the acts of 
the defendant; but he may recover the amount of dilapidations at the 
time of the ejectment, though his own term is dotenninod (h), lie may 
recover substantial damages for non-performance of the covenant to 
repair, &c. contained in the sublease, notwithstanding both ho and tho 
defendant have been ejected by the superior landlord for non-payment 
by himself of the rent reserved in tho original lease (/) ; but if he do 
repairs himself to save a forfeiture, he cannot recover tho cost of such 
repairs from the subtenant (/•). Where the covenants differ from those 
in tho original leases, and there is no covenant to indemnify tho lessee 

(<?) Leedi v. Cheetham, 1 Sim. 161. h. 11., 8 C. P. 79 ; 42 L. J., 0. P. 46. 

(d) Smith V. Mapleback, 1 T. R. 44G ; (r/) Wormter School Trustees v. Row~ 

Weigall v. Waters^ 6 T. R. 488 ; JlowU't lattds^ 9,C. & P. fit p. 639. 

V. Strickland^ Cowp. 66. (A) Clow v. Jirogden^ 2 M. & G. 39. 

(e;) Luxmore v. Hobson^ 1 B. & A. 684. (0 Vavim v. Underivood^ 2 11. & N. 670 ; 

(/) Smith V. Peaty 9 Ex. 161 ; 23 L. J., 27 L. J., Ex. 113. 

Ex. 84 ; Turner v. Lamhy 14 M. & W. 412 ; (A) Williams v. Williamsy 43 L. J., C. P. 

Worcester School Trustees v. Rowlands^ 9 382 : L. R., 9 C. P. 669 ; 30 L. T. 638 ; 

0. & P. 734. 739; Coward v. Oregonjy L. R., 22 W. R. 706. 

2 G. P. 163 ; Mills y. Past London Union, 
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Ch.XVI. b.3. against breach of covenants in Iho original lease, the lessee cannot 
2^^i^repa(r[by of an actioii brought against him by the original 

Action). lessor for the mere dilapidations which ho might have paid for before 
that action was commenced (/) ; or wliich he might have afterwards 
paid into coui’t {ui), A covenant to repair contained in a sublease, 
tliough in the same language as the covenant in tlie original lease, 
yet may be different in effect, owing to the sublease having been 
granted subsequently to the original lease, and when the promises 
liad become in a different (iondition (m). If a lessee assign over, 
Bubjf'ct to tlio performance by tlie assignee of the covenants in the 
lease from the day of assignment, and one of the covenants is a 
general one to repair and keep in rep/iir, on which the lessor after- 
Avards recovers against tho lessee, tlie latter can recover over against 
liis assignee for tlioso dilapidations only whicli have taken place after 
tho assignment (ii). Where an assignee covenanted to indemnify the 
lessee, and tho lessee, being sued by the lessor, paid moucjy into court, 
but incurred extra costs, it was hold that these extra costs were reco- 
verable under the covtmant of indemnity, as being tho necessary result 
of the breach (o). Upon the execution of a writ of inquiry in an 
action for dilapidations, two siu’veyors wore called on each side. 
Those called by the plaintiff estimated the dilapidations, the one at 
119/., tho other at 124/. Those called for the defendant estimated 
them, the one at Go/. 15«., the other at G8/. Tho jury returned a 
verdict for only 36/. 10.v. The court ordered the inquisition to bo set 
aside witliout costs, unless the defendant would consent to tho verdict 
being entered for G5/. 15{?. (p). In an action for non-ropair, and 
leaving out of repair at the end of tho terra, tho jury may give to the 
landlord not only tho amount of the actual expense of tho repairs, but 
also a compensation for the loss of tho use of the premises whilst they 
are necessarily undergoing repaii* (q), 

(c) Remedy for Non-repair hy Re-entry. 

Unless there bo a proviso for re-entry applicable to the covenants 
to repair, &c., a breach of such covenants will not Wfirrant a re-entry 
for a forfeiture, but only an action for damages (r). Whero there is 
such a proviso, tho lessor or his assigns may re-enter or maintain an 
ejectment for the wliole of the demised premises, if any part thereof 
bo out of repair, at any time during the term ; and that without giving 
any previous notice to the lessee or his assignee, or subtenant, to 

(/) Penhy v. Watis^ 7 M. & W. GOl ; (o) Htward v. Loeegrove^ 23 L. T. 396. 

Logan v. Hally 4 C. B. 598. (p) V'eedwg y. Masotiy 2 C. B., N. S. 

(wi) iralhr V. JJattofiy 10 M. & W. 249 ; 382. 

2 Dowl., N. S. 2C3 ; Smith L. & T. 276 {q) Tf^oods v. TopCy G C. & P. 782 ; 1 

(2ii(l cd.). Bintf. N. C. 467. 

(n) Uaukins v. SheuntWy 3 C, & P. 469. Colo Ejeo. 403, 422. 


Entry or 
Ejectment 
for Non- 
repair, &c. 
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Sect. 3. — Remedy for Non-repair (by Re-entry). 


repair (.v). The same rule applies where there is merely an agreement 
(not under seal) for a lease, with a proviso for re-entry on non-per- 
formance of covenants (^). 

Where a lease contained a general covenant to repair and keep 
in repair the demised premises during the term, and anotlier cove- 
nant to repair specific defects within three months after notice, and 
a proviso for re-entry on breach of any covenant; it wius held, 
that such covenants were perfectly distinct, and that the landlord 
might lawfully re-enter for a forfeiture created by the non-repair 
pursuant to the general covenant, without giving any previous notice 
to repair (w). And even where a notice is given, it will be taken to 
apply to the general and not to tlie specific covenant, if tlie words be 
general. Therefore, where the landlord gave the tenant a notice 
requiring him forthwith to put all the demised premises into repair, 
agreeable to the covenant in that behalf, it was held, iliat such notice 
would not prevent an ojo(5tmcnt being brought within three months 
afterwards for breach of ilio general covenant to repair {x). But if 
the Avords be specific, the notice will bo taken to give the time 
specified, and apply to the specific covenant to repair after notice. 
Therefore, whore the landlord gave the tenant native to repair within 
three months then next, it was hold that such notice amounted to 
a Avaiver of any forfeiture during the three months for brcacli of the 
general ooveuiint to repair, and that no ejectment could bo main- 
tained until after the expiration of that period (y) : and wliere a lease 
contained a general covenant to repair, &c., with a proviso for re-entry 
in case of non~repair for three months after notice, or on breach of any 
other covenant, that no ejectment could bo maintained for non-repair 
until after the expiration of a three months’ notice (s). A lease from 
A. to B. contained a general covenant to repair ; also a covenant to 
repair specific defects within two months after notice thereof, in failui’o 
whereof A. might re-enter and do such repairs at B.’s expense, with 
power to distrain for the amount as for rent in arrear ; also a proviso 
for re-entry on breach of any covenant. It Avas held, that a notice by 
A. to B. to do certain repairs, in default whereof A. would do them, 
and charge B. with the expense, pursuant to the lease, amounted to 
a Avaiver of any forfeiture for breach of the general covenant to repaii* 


Cn.XVI. s. 3. 

Hvmedij for 
Non-repair (Ay 
Jtc-entry), 

Effect of 
Double Cove- 
nant to repair, 
and to repair 
after Notico. 

BaylU V. L$ 
Gros, 


(«) Doe d. Hills v. Morrisy 11 L. J., Ex. 
313; IfennettY. Eerrmy, 30. B., N. S. 370. 
Jlaylis V. Le Gros, 4 C. B., N. S. 637. As 
to re-entry by assignee without notico to 
tenant of assignment, see Sealtock v. 
Earslon, L. R., 1 C. P. D. 106; and 236, 
ante. As to suspension of a notico to re- 
pair, see Hughes v. Met. Ry, Co.^ L. R., 2 
App. Cfts. 439. 

(f) Nayne v. Cummings, 16 C. B., N. S. 
421. 


(u) Bayhs v. Le Gros, 4 C. B., N. S. 
637. 

{x) Hoe d. Goatky v. Paine, 2 Camp. 
620 ; Few v. Perkins, L. R., 2 Ex. 92 ; 36 
L. J., Kx. 62. In the latter case, the 
notice was to repair in accordance with 
the covenants,** in the plural. 

(y) Doe d. Moreeraft y. Meux, 4 B. & C. 
606. 

(s) Doe d. Rankin v. Brindley, 4 B. & 

Ad. 84. 
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Ch.xvI.s. 3. oommitted prior .to the expiration of the notice; and that after the 
m^re^Irlhy s^ch notice, although A. might enter and do the repairs 

Re-entry), at B.’s expense, yet he could not maintain ejectment for any previous 
breach of the general covenant to repair [a). 

Non-repair is Where there is a general covenant to repair mA.l'eep in repair 
during the term, non-repair is a continuing breach of covenant, for 
which an ejectment may be maintained, if the lease contain a proviso 
for re-entry applicablo to siicli covenant (i). But a covenant to put 
in repair is not a covenant the breach of which is continuing (c). 
Acceptance of rent, wliich becomes due pending a notice to repair, 
is no waiver of a subsequent forfeiture oecasioiied by non-compliance 
with such notice (rf). Acceptance of rent after the commencement of 
an ejectment is no waiver of the forfeiture for which such action was 
brought (c). 

(d) By Action for Specific Performance. 

Specific Per- Courts of Equity never decreed the specific performance of a general 
formance. covenant to repair, but always left the party to his remedy by action 
at law for damages (/). It was otherwise with respect to a covenant 
to build [g) ; unless, indeed, the buildings were to be erected under 
the direction or superintendence of some architect, surveyor or other , 
person over whom the Court has no control (4). The same ruleVill 
no doubt be followed by the High Court under tho Judicature Act. 


Sect. 4. — Obligations to Cultivate. 


Under what 
Ciroum- 
atancea the 
Liability 
arises. 

Wiggleeuiorth 
y. Dallmn, 


The mere relation of landlord and tenant creates an implied 
obligation on tho part of tlie tenant to manage and use a farm in a 
husbandlike manner ac(5ording to the custom of the country where the ^ 
premises are situated (t), unless, indeed, tho lease or agreement con- 
tains some express covenant or promise inconsistent with such custom 
and sufficient to exclude it (4). A covenant to cultivate a farm 


(a) Roe d. Rutzen v. Leme^ 6 A. & E. 
277 ; and aco Roe d. PUtmun y. Suitm^ 9 
C. & P. 706 ; Cole Ejec. 423. 

{b) Roe d. Kmminge v. Rurnford^ 2 0. 
& .T. C67 ; Roe d. Raier v. i/biies, 6 Exch. 
498 ; Bennett v. Herring ^ 3 C. B., N. 8. 
370. 

(c) Coward v. Gregory ^ L. R., 2 C. P. 
163. 

(d) Roe d. Rankin v. Brindley, 4 B. & 
Ad. 84. 

(<f) Roe d. Morecraft y. Meux, 1 0. & P, 
340 ; Jofm v. Carter, 16 M. & W. 726. 

if) ^eeHillw. Barclay, 16VeB.406; City 
of London y. Nash, I Vcs. 12 ; 3 Atk. 516 ; 
Lucas V. Commerford, 3 Bro. C. C. 166 ; 


Paxton V. Newton, 2 Sm. & Oitf. 437 ; 
Moseley v. Virgin, 3 Ves. 184 ; Fry, s. 48. 
Ig) 4 Jarm. Prec. 407 (3rd ed.). 

(A) See Form, App. C., Scot. 14. 

(») Powley y. Walker, 6 T. R. 373 ; 
Halifax y. Chambers, 4 M. & W. 662 ; 7 
Dowl. 342 ; Beale y. Sanders, 3 Bing. N. 
G. 850 ; Smith L. & T. 276 (2nd ed.). 

(A) Hutton y. Warren, 1 M. & W. 466 ; 
Wigglesworih Yj^allison, 1 Dong. 201 ; 1 
Smith L. C. 698 (tth ed.) ; Senior y. At'my^ 
tage, Holt, 197 ; Clarke y. Roystone, 13 M. 
& W. 762; Wilkins y. Wood, 17 L. J., 
Q. B. 319 ; 12 Jur. 683. As to custom 
of country,” see Chap. XX., Sect. 6, post. 
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according to the custom of the country on the four-course system, Cn.xvi. 8.4. 
means only so far as such -custom is universally obligatory in that « OWi- 
part of the country (/). In order to constitute such a custom, or, ^Ouitiwu, 

more properly speaking, usage, as is binding on the tenant, it is 

not necessary that it should have been immemorially adopted ; it is 
sufficient if there bo a general usage applicable to farms of a similar 
description (w). In an action against a tenant on a promise that he 
would occupy a farm in a good and husbandliko manner, according 
to the custom of the country ; an allegation that lie had treated the 
estate contrary to good husbandry and the custom of the country, is 
proved by showing that he liad treated it contrary to the prevalent 
course of good luisbandry in that neighbourhood ; as by tilling half 
his farm at once when no other former tilled more tlian a third, 
though many tilled only a fom*th ; and it is not necessary to show 
any pretiise definite custom or usage in respect to tlic cpiantity 
tilled {n). The implied obligation to manage a farm in a husband- 
like manner was held to be broken, when evidence was given of dung 
and compost liaving been earned off the premises, Avitliout any stipu- 
lation or agreement to that effect liaving been entered into {o). 

Covenants respecting Ihe mode of tillage to be tidoptod by the Contracts re- 
teuant must necessarily vary so mn(*h in their terjiis, accorrling to tlio of Til- 
ngreomont of the parties, thjit little can he said on the subject. They 
are generally framed in accordance with the custom of the country 
wliero the lands arc situated, with such variations as the parties 
si)ccially agree on. Such covenants are introduced, in nearly every 
instance, for the protection and benefit of the landlord, and to prevent 
the tenant from overcropping and deteriorating the property during 
the term, and leaving it in an impoverished state at the expiration 
thereof. Upon a covenant not to plough any ancient meadow, and, 
if done' to pay an additional yearly rent per acre, the increased rent 
is not a penalty, hut a liquidated satisfaction fixed and agreed upon 
by the parties (/;). On a covenant in a fanning lease that the lessee 
would not sell or carry away from the demised premises any hay, 
straw or manure which should he grown or produced thereon, without 
the consent of the lessor first had and obtained, under the increased 
rent of 10/. for every ton so sold or carried away, and so in proportion 
for any greater or less quantity, but that the lessee would eat and 
consume the hay and straw by his cattle, the breach alleged was that 
the lessee, without the consent of the lessor, did sell a large quantity 
of hay and straw grown and produced on the demised premises : it 
was held, that the covenant was’ one covenant which gave the lessee 

(5 Newson v. SmythieSf 1 F. & F. 477 ; (o) Towley v. Walker, 5 T. R. 373. 

3 H. & X. 840. (rt Jiol/e v. Peterson, 2 Bro. P. C. 436 ; 

(m) Lathy v. Eirst, 1 B. & B. 224. 6 Id. 470 ; Jones t. Green, 3 Y. & J. 298. 

(;>) Legh v. JTeicHt, 4 Eant, 154. 

L.T. . P P 
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the right to sell the hay and straw, on payment of the increased rent, 
and that, therefore, the breach was not well assigned (f). 

Where the outgoing tenant covenants with his landlord to leave 
the manure made by him on the farm, and sell it to the incoming 
tenant at a valuation to be made by certain persons, the effect of such 
covenant is to give the outgoing tenant the right of on-stand for his 
manuro upon the fanii, and the possession of and property in it 
remains in him in the meantime. Therefore, if the incoming tenant 
remove and use it berfore such valuation, he is answerable to the out- 
going tenant in trespass (r). Where a lessee covenanted to leave 
fodder, &o. on the determination of his lease, and he became bank- 
rupt, and liis assignees refused the lease, it was held that they wore 
not entitled to take the fodder (.s). A covenant by the lessee that ho 
would sufRciently muck and manure the land demised with two suffi- 
cient sets of muck witliin the last six years of the teim, the last set 
to be laid on the premises within three years of the expiration of the 
term, is satisfied with tlie tenant’s laying on two sets of muck within 
the last three years of the term, if ho should tliink proper so to do (/). 
A condition not to sell, cart, or convey away any dung, compost, or 
manuro from a farm, is broken by the removal of the dung of two 
f'ows which had been sold by the tenant, but were permitted by liim 
to remain on the premises, they being entirely provided by the buyer 
with provender from elsewhere (//). Wliere a farm lease contained a 
covenant by the lessee that ‘‘ he should not nor would, during tlio 
last yeai’ of the term thereby granted, sell or remove from the said 
farm and lands any of the hay, straw and fodder which shoidd arise 
and grow on the said farm and lands it was held, that the pro- 
hibition was not restricted to hay, straw and fodder which arose and 
grow on the farm in the last year of the term, but extended to that 
which had arisen and grown at any time during the term (a;). 


Sect. 6. — Wa%U (y). 

(a) What is Waste. 

Nature and Waste (vostum) is defined to bo a spoil or destruction to houses, 
gardens, trees, or other corporeal hereditaments, to the injury of the 
reversion or inheritance. Waste is either volimtary, i. o. actual or 
commissive, as by pulling down houses, &o. ; or permissive, which is 
a matter of negligence and omission only, as by suffering buildings 

(^) Legh v. TMlie, 6 H. & N. 166 ; 30 (u) Hindle v. FoUitt, 6 M. & W. 629. 

L. J., £x. 26. (^) Oale v. Bates^ 3 H. ft 0. 84 ; and 

{r) Beaty y, Oibhona^ 16 Kost, 116. soo Maeeey y, Goodall^ 17 Q. B. 310. 

(«) Bx parte Nixon^ 1 Btose, 446; Ex [y) For the law of Waste, generally, see 

parte JFbtttington, Buck, 87. Tool on Waste, fto. (1863, Maxwell). 

(<) Powmll V. Jfoerw, 6 B. ft A. 416. 
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to fall or rot for want of necessary reparations (s). It is not waste to Ch.XVI. s. 6, 
omit to perform a covenant to put the demised premises into such 

repair os A. B. had previously put them into (a). The action for ^ ^ 

waste can only lie for that which would be waste, if there wore no 
stipulation respecting it (ft). 

Voluntary waste chiefly consists in felling timber trees (c), pulling What Acta 
down houses (rf), opening mines or pits {e)y or clianging the course of 
husbandry (/). Whatever does a lasting damage to the freehold or 
inheritance is waste ; therefore, removing wainscots, floors, or other 
things once fixed to the freehold of a house, is waste (g ) ; and if the 
windows be broken or carried away, it is waste, although tliey wore 
glazed by the tenant himself, for the glass is part of the house (ft). 

If a house bo destroyed by tempest, lightning, or the like, which is 
the act of God, it is not waste (i) ; but if the house be uncovered by 
tempest, it is said that the tenant must repair it, even tliough there 
be no timber growing upon the ground, for the tenant must at his 
peril keep the house from wasting (ft). Waste may bo done in houses 
by pulling them down, or sufforitig them to be uncovered, whereby 
the rafters or otlior timber of the house become rotten (ft) ; but merely 
sutfering them to bo uncovered without rotting the timber, is not 
waste : or if the house be uncovered when the tenant comes in, it is 
no waste to suffer it to fall down (ft), although it would be otherwise 
if the tenant were to pull it down, unless he re-erect it again forth- 
Avith (/) ; but if a house built de novo was never covered in, it is not 
Avasto to abate it {m). If a lessee permit the Avails to decay for 
default of daubing or plastering, that is waste (/«), and if he suffer 
the houses to be wasted, and then fell doAvn timber to repair the same, 
it is double Avaste (o) ; it is also waste not to repair fences ( />). 

If the tenant of a dovehouse, warren, park, fishpond, or the like, Waste in 
take so many that such sufficient store bo not left as he found when p^rkr^&o. 
ho came in, it is waste (y) ; and to suffer the pale to decay, whereby 
the deer are dispersed, it is waste [q). If the lessee of a warren by 
charter or prescription plough the land, it is Avaste : but it is other- 
wise if it bo only land stored with conies, and not a legal warren ; 
and stopping and digging coney-burrows is not waste in a warren (r). 

(z) Co. lit. 63; Wood’s Inst. 521 j Bac. (i) Bao. Abr. tit. Waste (E.); Co. Lit. 

Abr. tit. Waste (B.j. 63 a ; Smith L. & T. 26 L (2nd ed.). 

(a) Jones y. Jit//, 7 Taunt. 393, 396. (A) Co. Lit. 63 a ; Bac. Abr. tit. Waste 

A) Id. 396, (C. 6); Smith L. Sc T. 262 (2nd ed.). 

(4 Bao. Abr. tit. Waste (C. 2). See (/) Co. Lit. 63 a. 

JMllippa Y. Smith, 14 M. So W. 689 ; {m) Co.. Lit. 63 a [note 346]. 

Channon y. Fateh, 6 B. & C. 897. In) 2 RoU. Abr. 816, pi. 36, 37. 

(rf) Bao. Abr. tit. Waste (0. 6) ; Co. (o) Co. Lit. 63 b. 

Lit. 63. Ip) Chcetham y. Sampson, 4 T. R. 318. 

ie) Bao. Abr. tit. Waste (C. 3). m Co. Lit. 63 b. 

(/) Id. (C. 1). (r) Id.; Moyle y. Moyle, Owen, 60; 

(^) Id. (C. 6). Lurting v. Conn, 1 Ir. Ch. Rep., N. S. 

(hj Co. Lit. 63. 273. 

p p 2 
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Ch.XVI.s.6. 
Waste 
nition of). 

Waste by 

Mines, &o. 


By not re- 
pairing Sea- 
walls, &o. 


By ohanging 
the Nature of 
the Property. 


for gravel, lime, clay, briok-earth, stone, or the like, or for 
mines of metal, coal, or the like, hidden in the earth, and not open 
when tlie tenant came in, is waste (.s) : but the tenant may dig for 
gravel or clay for the reparation of tlio house (though no pit wore 
open at the time of the lease), as well as he may take convenient 
timber trees (/). If the pit or mines were open before, it is no waste 
if the tenant continue to dig them for his own inse ; for it has become 
the mere annual profit of tlie land {n). It is a question of degree to 
be established by evidence, whether the working of a dormant or 
abandoned mine by a tenant for life is waste or not [x). It would 
seem that a mine, the working of which has been discontinued for 
twenty or thirty years in consequence of its not having been remune- 
rative, might, after that time, be worked by a succeeding tenant for 
life ; but a mine, the working of which has been abandoned by the 
owner of the inheritance for the advantage of the property, cannot be 
worked by a succeeding tenant for life (y). 

It is waste to suffer a wall of tlie sea to be in decay, so as by the 
flowing and re-flowing of the sea the meadow or marsh be surrounded 
whereby it becomes unprofitable (s) ; but if it be surrounded suddenly 
by the rage or violence of the sea, as by tempest, without any defaidt 
of the tenant, it is not waste (a) : so if the tenant do not repair the 
banks or walls against rivers, or other waters, whereby the meadows 
or marshes are surrounded and become rushy and unprofitable, it is 
waste (i). 

If the tenant convert arable land into wood, or e converso, or 
meadow into arable, it is waste ; for it changes not only the course of 
husbandry, but creates a difficulty in the proof of the title (c) ; and 
this would appear to be the case even where the act is done according 
to the custom of the country, for the purpose of amelioration (rf). 
If a tenant suffer arable land to lie fresh, and not manured, this is 
not waste, but ill husbandry (c). If he pull down a malt- mill 
and build a corn-mill, it is waste (/) : so if ho convert a corn- 
mill into a fulling-mill, it is waste, though the conversion be to the 
lessor’s advantage ( y) : so the conversion of a brewhouse worth 120/. 
per annum into other houses worth 200/. per annum is waste (/). 


(«) Bac. Abr. tit. Waste (C. 3) ; Co. Lit. 
63 b; Viner v. Vaughan^ 2 Boav. 466. 

{t) Co. Lit. 63 b. > 

(i«) 1 Wood’s Inst. b. 2, o. 6, b. 41 ; 2 
Blao. Com. 282 ; Co. Lit. 63 b, 64 b ; 
Clavering v. Clavering^ 2 P. Wms. 388. 

(x) Bagot v. Bagot and Legge y, Zegge, 
32 Beay. 609. 

(y) M. 

iz) Co. Lit. 63 a. 

(a) Id. 63 b; Bac. Abr. tit. Waste 
(C. 1). 


(6) Co. Lit. 63 b; Callis on Sewers, 146. 

(c) London [dig) v. Greyme^ Cro. Jac. 
182 ; Bao. Abr. tit. Waste (C. 1); Co. Lit. 
53 b ; Hob. 234 ; Murphy v. Daly^ 13 Ir. 
Com. L. R. 239. 

(d) Simmons v. Jforton, 7 Bing. 640. 

(e) 2 RoU. Abr. 814 ; Mutton v. Warrenj 
1 M. & W. 472. 

(/) Cole V. Green^ 1 Lev. 309 ; 8, (7., 
nom. Cole v. Forth^ 1 Mod. 96. 

(g) Londm {City) v. Qreyme^ Bupra. 
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On.XVI.8.6. 

Waste {Deji- 
nitioii of). 


Converting two chambers into one, or 6 oonverso, or converting a 
hand-mill into a horse-mill, is waste (A). 

It was laid down by Lord Coke, that if the tenant build a new house, 
it is waste ; and if he suffer it to bo wasted, it is new waste (/). But 
such is not the law at the present time. To build a new house on the 
demised land is not waste, unless it be an injury to the inheritance 
in the sense of destroying identity, “by what is called destroying 
evidence of the owner’s title, and that is a very peculiar head of the 
law, which has not been extended in modern times ” (A). 

Where a power of leasing was given, so that no clause should bo 
contained in the lease, giving power to the lessee to commit waste, 
or exempting him from punishment for committing it ; it was held, 
that a lease was good, though it contained a stipulation that the lessee 
should erect a new dwelling-house, with liberty to pull down some 
outbuildings, and to use the materials in erecting the house (Z). 

A tenant for life “without impeachment of waste” lias as full 
power to cut down trees and open new mines, for his own use, as if 
he had an estate of inheritance ; and is in the same manner entitled 
to the timber, if severed by others (in). Ho may sell and assign to a 
purchaser all the timber and timberlike trees, which will include tho 
thinnings to bo selected by the purchaser (;?). But tlie words “ with- 
• out impeachment of Avaste ” will not permit a tenant for life to unlead 
a house and pull down the tiles (o). Tho intention of tho clause 
“ without impeachment of waste ” is to enable the tenant to do many 
things—such as opening now mines — which would at common law 
amount to waste ; but it does not authorize such destructive waste as 
cutting down ornamental timber (;)). Tho i)rivilogo thus given by 
tho words “ without impeachment of waste ” is annexed to tho 
privity of estate; so that if the person to whom that privilege is 
given changes his estate, he loses tho privilege ( 7 ). But while his 
estate continues he may by lease or licence authorize others to do 
whatever he is entitled to do himself (r). 


Jones V. 
Chappell, 


Construction 
of Leasing^ 
Power 
against 
Waste. 


Moaning of 
“ without 
Impcauhment 
of Waste.’* 


By sect. 19 of tho Agricultural Holdings Act, 1875 (38 & 39 Viet, 
c. 92), “where a tenant commits or permits waste,” and claims com- 
pensation under that act in respect of an imi)rovomont, “then the 
landlord shall be entitled, by counter-claim, but not otherwise,” to 


{h) Co. Lit. 63 a [note 344]. And rcc 
Young y. Spencer^ 10 B. k C. 146 ; Queen* s 
College^ Orford y. Hallett, 14 East, 489. 

(t) Co. Lit. 63 a. 

(/r) Jones y. Chappell^ L. R., 20 Eq. 639; 
44 L. J., Ch. 668, per JcHael, M. R., 
citing Loe v. Earl of Burlington^ 6 B. & 
Ad. 617. 

g 1)oe d. Earl of Egremont v. StephefiSj 
B. 208 ; Cole Ejoo. 427. 

(m) Fagne v. Bor, 1 T. R. 64. 


(w) Gordon v. Woodford, 27 Beav. 603 ; 
29 L. J., Ch. 222. 

(o) Vane v. Lord Barnard, 1 T. R. 66, 
n. ; 2 Vem. 738. 

(;?) Packtngton's case, 3 Atk. 21.') ; Tur- 
ner V. Wright, Johns. 740 ; 8 W. R. 675; 
Ford V. Tgnte, 2 Johns. & H. 160: 31 
L. J., Ch. 177 ; Tudor L. C. Real Phjp. 
90 (2ud ed.). 

. {ij) Co. Lit. 53 b, 220, n. 1. 

y Gordon v. Woodford, 27 Bear. 603 ; 
29 L. J^ Ch. 222. 


Counter- 
claim in re- 
spect of 
Waste under 
Agricultural 
Holdings 
Act. 



583 


Chap. XVI. — Thr Preservation of the Premises. 


Ch-XVI. s.6. 

fTtute 
nition of). 


At Common 
]jaw. 


52 Hon. 3, 
c. 23, B. 2. 


0 Edw. 1, 

0 . 6 . 
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obtain compensation on his part, provided that the waste was not 
committed or permitted more than 4 years before the determination 
of the tenancy. 


(b) Remedies for Waste, 

At common law an action for waste lay only against tenants by 
the curtesy, tenants in dower and guardians, whose estates were 
created by act of law («). But tenants for life or years had an 
interest in the land by the act of the lessor, who might and ought to 
have provided against waste by some express covenant or condition ; 
in the absence of wliich such tenants were not liable at common law 
for negligence or permissive waste {t). 

The Statute of Marlebridge (52 lien. 3, o. 23), s. 2, enacted, “ that 
farmers during their terms shall not mahc waste or exile of houses, 
woods or men, nor of anything belonging to the tenements that they 
have to farm, icithont special licence had by writing of covenant, 
making mention that they may do it ; which thing if they do, and 
thereof be convict, they shall yield full damage, and shall bo 
punished by amerciament grievously.” 

By the Statute of Gloucester (G Edw. 1, c. 5) it was enacted that a 
man “ from henceforth shall have a writ of waste in the Chancery 
against him that holdeth by law of England or otherwise for term of 
life, or for term of years, or a woman, in dower ; and ho which shall 
be attainted of waste, shall lose the thing which ho hath wasted, and 
moreover shall recompence thrice so much as the waste slioll bo taxed 
at ” {ii). This statute is still unrepcaled. It has been construed as 
working a forfeiture of the demised premises (.r), but the abolition of 
the writ of waste, along with real actions generally, by 3 & 4 Will. 4, 
c. 27, s. 3G, has also been generally considered to carry with it the 
abolition of the special penalties of forfeiture and treble damages (y). 

A tenant for years is clearly within the Statute of Gloucester, and 
consequently liable not only for commissive but also for permissive 
waste (s) ; and it has been said that a tenant for one year, or for half 
a year, or for a quarter of a year («), and that a tenant for one year, 
and so on from year to year, (who is a tenant for two years at least 
with reference to notice (6),) is a tenant for years within the statute (c). 

An action lies against a tenant for years, after the expiration of his 


(«) Oreene v. Cole^ 2 Wms. Saond. 262 ; 
Smith L. & T. 269 (2nd ed.). 

(^) Countess of Shewsbnry's case, 6 Go. R. 
13 a; Cro. EUz. 777, 784 ; 2 Inst, 145, 
299; 2 Blac. Com. 282; Tudor, L. 0., 
Real Prop. 90 (2nd od.); Smith L. & T. 
259 (2nded.). 

'(w) Co. Lit. 63 ; Greene v. Cole, 2 Wma. 
Saund. 252 ; Harnett y. Maitland^ 16 M. 
& W. 262 ; 4 D. & L. 545. 

(;r) 3 Steph. Cum. 408. 


(y) See Williams on Beal Property, 23, 

(s) YeUowUy v. Gower ^ 11 Exoh. 294; 
Harnett y. Maitland^ supra ; Smith L. k 
T. 267 (2nd ed.). 

(a) Lit. 8. 67 ; 2 Inst. 302. 

(5) Loe d. Chadbom y. GreeUf 9 A. & E. 
658. 

(«) Bac. Abr. tit. Wastes p. 401, oiting 
Bro. Abr. tit. JYastef pi. 52. 
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term, for committing waste, as well as covenant for the breach of the Cn. XVI. s. 6. 
covenants contained in his lease (d ) ; but not for waste {Jteme- 

against a tenant by lease who has not covenanted to repair (e). An 
action for waste cannot be supported against the assignee of a lease, 
in which the lessee had covenanted from time to time, and at all times 
during the term, when need should require, sufiBciently to repair tlie 
premises, with all necessary reparations, and to yield up the same so 
well repaired at the end of the term, in as good condition as the 
same should bo in when finished under the direction of J. M., upon a 
broach that the defendant suffered the promises to become and be in 
decay and ruinous during a large part of the term, and after the term 
^vrongfully yielded them up in much worse order and condition 
than when the same were finished under tlic direction of J. M. (/). 

An action for waste lies against an executor of a tenant for waste 
committed by his testator within six calendar months before his 
death {g). 

A strict tenant at will is not within the statute, and therofoi'o not Tenant at 
liable to an action for pmnimve waste (A). But if ho commit waste, 
he thereby in effect determines his tenancy, and renders himself liable 
to an action of trespass at the suit of the landlord (i). 

Tenants from year to yeai’ arc not considered tenants for years, but Tenant from 
only as tenants at will (subject and entitled to the usual or agreed ^ 
notice to quit) ; consequently they arc not liable for permmke 
waste (.y ). In the absence of any express stipulation as to repairs 
&c., they are only bound to use the premises in a tenantablo and 
proper manner, and to keep them wind and water tight, and not to 
commit waste (k). Whore there is any express covenant or agreement 
to do repairs, or not to commit waste, the remedy must be ujwii thaty 
and not for the broach of any implied contract to use the demised 
premises in a tenantlike manner (/). 

A person who has a life interest by survivorship cannot sue for Tenant in 
waste committed before his life interest vested (m). One tenant in 
common cannot maintain an action on the case, in the nature of 
waste, against another tenant in common (in possession of the whole, 
having a demise of the moiety from the first), for cutting down trees 
of proper age and growth for being cut ; for it is no hurt to the 


(rf) Kinli/side v. Thornton^ 2 W. Blao. 
nil ; Marker v. Kenrlck, 13 C. B. 188. 

( 0 ) Heme v. Benhow, 4 Taunt. 764. 

(/) Jonei V. mu, 7 Taunt. 392. 

(g) 3 & 4 Will. 4, 0 . 42, s. 2. 

(h) Co. Lit. 67 a ; Countess of Shrews- 
burg's case, 6 Co. R. 13 a; Cro. Eliz. 777, 
784 ; Oibson v. Wells, 1 B. & P., New R. 
290; Harnett v. Maitland, 16 M. & W. 
264 ; 4 D. & L. 645. 

(t) Lit. 8. 71 ; Countess of Shrewsbury's 
ease, supra; Bro. Abr. tit. Trespass, pi. 


147 ; Smith L. k T. 267, 268 (2nd ed.). 

(j) Bmvorth v. Johnson, 6 C. & P. 239 ; 
Torriano v. Young, 6 C. & P. 8 ; Leach v. 
Thomas, 7 C. & P. 327 ; Horsefall y. Mather, 
Holt N. P. C. 7. Burchell v. Hornsby, 1 
Camp. 360,<soiitra, appears to be inoorrect. 

(k) Ante, 670. 

(l) Standen v. Christmas, 10 Q. B. 135 ; 
Bickford v. Parson, 6 C. B. 920 ; Line v. 
Stephenson, 4 Bing. N. C. G78 ; 5 Id. 183. 

(m) Jlacon v. Smith, 1 Q. B. 345. 
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Ch.XVI. S.6. inheritance. If, however, the trees were not fit to he cut, he might 
niaintain such action (w). One tenant in common cannot maintain 

against another an action of trespass for cutting down in due season 

and carrying away the whole produce of the common property, viz. a 
crop of hay (o). But one tenant in common of a close is not entitled 
to dig and carry away the turf, as such act amounts to a destruction 
of the property, and therefore constitutes an ouster (p). 

Joint Tenants. Where a farm was demised to A. and B. jointly, and A. sublet to 

C., and gave receipts for rent and a notice to quit in his name alone, 
it was held that A. and B. could not maintain a joint action against 
C. for pulling down n shed which stood on part of the demised 
premises (7). 

Injection In an action for commissive waste, the plaintiff may claim a writ 
^Rte! injunction against the repetition or continuance of the injury 

complained of. It will be desirable to indorse the writ of summons 
accordingly, if an injunction be wished for (r) ; but the claim maybe 
added afterwards by leave of the court or a judge (.s), and an injunc- 
tion may bo granted by an interlocutory order in “ any case in which 
it shall appear just or convenient ’’ (/). Before the Judicature Act, 
such an application was usually made to the Court of Chancery («). 
It seems that where a lessee commits acts of waste, for which damages 
merely nominal would be given, the High Court- will not grant an 
injunction against him, if it appear Unit ho does not contemplate com- 
mitting any further waste, nor assert a right to commit it (jr). Nor 
w'ould the court interfere to make a tenant for life liable in respect 
of permmice least c (y), unless, indeed, there be an express covenant (s), 
nor as between tenants in common, except in cases of destructive 
Avasto (a). The remedy by injunction is ordinarily the most effi- 
cient which can bo adopted, as it prevents that injury which, by the 
other remedies, can only be compensated for after it is done. 

A lessee will bo restrained from working mines by instroke from 
adjoining mines if he has covenanted to sink a pit, and work through 
that only ; but not otherwise (ft). A tenant will be restrained from 
pulling down a house, and building another which the landlord 
objects to (c), or from making material alterations in a dwelling- 

(w) Marlin y . Knm'lhjfij 8 T, R. 146. U) Doran y. Canolly 11 Ir. Ch. B. 379. 

( 0 ) Jacobs V. Settardf L. R., 4 C. 1*. 328. [y) Wood v. Oayfion^ Ambl. 396; Doun/s 

{p) Wilkinson v. Jlaygarthj 12 Q. B. 837. v. JilagravCy 4 Do Gex, II. & G. 448 ; *24 

[fA Steely. Western, 7 Mooro, 29. L. J., Ch. 142. 

i (r) R. S. C., Ord. II., Rule 1 ; Appendix {z) Re Skingleg, 3 Mao. & Gor. 221. 

(A.), Part IT., Sect. 4. [a) Arthur v. Lamb^ 2 Drew. & Sm. 

(s) R. S. C., Ord. III., Rule 2. 428. 

U) Judicature Act, 1873, b. 26, sub- (b) Lewis v. FolhergiU, L. B., 6 Ch. Ap. 

8. 103. 

(m) See Smyth v. Carter, 18 Beay. 78 ; (e) Smith v. Carter y 18 Beay. 78. 

Duke of Beaufort y. Baiesy 31 L. J., Ch.481. 
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house, as by changing it into a shop or warehouse {d) ; or removing Ch. XVI. b.6. 
plate-gloss windows from the shop or front of the house (r) ; or from 
throwing down inolosures, or pulling down houses {/) ; or from ^ 

ploughing up meadow or pasture which has not been ploughed for 
twenty years (g), unless indeed a penal rent of so much per acre is 
reserved (A). So an injimction will bo granted to restrain n tenant 
from year to year, under notice to quit, as in the case of a lessee for 
a longer term, from doing damage and from removing crops, manure, 

&o., except according to the terms of his lease or the custom of the 
countiy (t). An injunction has been granted to restrain a tenant 
from year to year, his servants, agents and workmen “ from pulling 
down, damaging or destroying any of the buildings upon Ihe farm 
and premises ; and from cutting down, injuring or destroying any of 
the timber or other trees, timberlike trees, hark, wood or underwood, 
hedges or fences now standing upon llie said farm and lucmises; and 
from ploughing up any of the ancient meadow, or .any of (ho old 
pasture land belonging to tlio said farm; and from sowing any part 
of the said farm and lands with mustard-seed or any other pernicious 
crop ; and from removing ofiE the said farm and lands .any of the hay 
or straw, dung or m.anure produced or made thereon ; and from doing 
any other waste or destruction to the said fann, hands and premises, 
or any part thereof.’^ until, &o. (A). So an injunotion has been 
granted against ploughing up pasture, where there was only a 
covenant to manage the farm in a husb.aiidlike manner (/). Also to 
restrain a tenant from breaking up meadow for the purpose of build- 
ing, contrary to an express covenant {tn). Also to prevent a tenant 
from injuring fish-ponds {n), or a dovecote, or fixtures annexed to 
and fonning part of the freehold ; but not .articles commonly called 
fixtures which are not so annexed {o), nor fixtures which the tenant 
is entitled to remove during the tenn, imlcss his lessor will purchase 
them according to the terms of the lease {p ) ; but an injunction has 
been granted to restrain a tenant from removing trade fixtures, during 
the term, contrary to an express covenant in the lease (y). 

Where a lease is made ‘‘ without impeachment of waste,’' equity Wliero Lease 
will not restrain the lessee from cutting timber, ploughing up meadow u^jSJoutlm- 
or pasture, opening mines, or the like ; but ho will, if necessary, bo ^ac^ent of 

(d) Douglass v. Wiggin^ Johnson, Ch. R. (k) Pratt v. lirett^ 2 Madd. 62. 

(American), 436 ; 2 Story Eq. Jur. s. 913. (1) Drury v. MoHns, 6 Vea. 328. 

(e) Brockksby v. Mum^ W. Notes, 1870, \m) Ld, Grey de Wtlton v. Sarong 6 Vcs. 

p. 42 (not further reported). IOC ; Kimpton v. Eve^ 2 V. & B. 349. 

(/) Com. Dig. tit. Chancery (D. 11) ; (w) Earl Bathurst v. Burderiy 2 Bro. 

Mayor y ^e, of London v. Hedger y 18 Ves. C. C. 64, 

356 ; Hindleg v. Energy L. R., 1 Eq. 52 ; (o) Kimpton v. EvCy 2 V. & B. 349 ; 

36 L. J., Ch. 6. Amos & F. 287 (2nd od.). 

{g) Com. Dig. tit. Chancery (D. 11). (p) Bolksion v. NeWy 4 K. & J. 640. 

(A) Woodward v. Gilesy 2 Vcm. 119; (gi Bidder y. Trinidad Petroleum Co.y 17 

ante, 361. W. K. 63. 

(i) Onslow V. , 16 Vos. 173. 
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Ch.XVI.b. 6. restrained from pulling down houses, defacing seats, &o. (r). A 
tenant for life, without impeachment of waste, will he restrained from 

cutting down trees in lines or avenues, or ridings in a park, whether 

planted or growing naturally, if they serve for ornament or shelter, 
and were planted or loft standing for that purpose («). This extends 
to a clump of firs planted on a common two miles from the house for 
ornament (^). What a prudent owner would do in the proper course 
of management is no measure of what a tenant for life without 
impeachment of waste may do as to cutting timber planted or left 
standing for oniament (n). An injunction against cutting ornamental 
timber must be confined to timber standing for ornament or shelter, 
and will not be extended to trees which ‘‘contribute to ornament’’ (x). 
Affidayitfi, for It secms tliat it is not enough for the affidavits for the injunction to 
show that the trees are ornamental, but it must bo shown that they 
were planted or left standing for the purpose of ornament (y). The 
relief by injunction will not bo granted on slight or uncertain grounds ; 
for in the affidavit upon which it is founded, it is not sufficient that 
the plaintiff merely swears that ho apprehends, or has been informed, 
that the defendant intends to commit waste ; but tliere must appear 
an actual waste, or some act from which the intention is fully 
evinced (s). Sending a surveyor to mark out trees to be foiled is 
sufficient, without waiting till some of them are cut down {a). So a 
threat by the tontint to open mines entitles the landlord to come into 
court to restrain him. Even if a tenant for life insist on a right to 
commit waste (having no such right) the reversioner may have an 
injunction, though no proof of waste appears (6). 


Sect. 6. — Fences and Partij-wallH. 

Ownership of Where there arc two adjacent fields, separated by a hedge and 
ditch, the ditch primd facie belongs to the owner of the field in 
Vowles V, wliich the hedge is ; and if there are two ditches, one on each side of 
the hedge, then the ownership of the hedge must be ascertained by 
proving acts of ownership (c). The rule about ditching is this — “ No 
man making a ditch can out into his neighbour’s soil, but usually he 
cuts it to the very extremity of his own land ; he is of course bound 


(r) Williama v. Day^ 2 Cos. Ch. 32 ; 
.Com. Dig. tit. Chancery (D. 11); Bao. 
-Abr. tit. Waste (N.). 

(h) Taekington'a easCy 3 Atk. 215 ; Garth 
V. Cottony Id. 756; Chamberlayner. Burner Ufy 
IBro. 0. 0. 166; 3 Id. 649. 

(0 Marquis of Bownshire v. Lady Sandyty 
6 Ven. 107. 


(u Ford V. TyntOy 2 De Gex, J. & S. 122. 

(x) Williama t. M^Mamaray 8 Ves. 70. 

(y) Coffin Y. Coffin, Jaoob, 70. 

(r) Amos & F. 284 (2Dd ed.}. 

(a) Jackson v. Cator, 6 Ve8. 691. 

{b) Gibaon v. Smith, 2 AUl. 182. 

(c) Guy V. West, 2 Selw. N. F. 1244 
(13tn ed.) ; Cole £jec. 242, 243. 
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to throw the soil which he digs out upon his own land, and often, 
if he likes it, he plants ^ hedge upon the top of it ; therefore, if lie 
outs afterwards beyond the edge of the ditch, which is the extremity 
of bis land, he outs into his neighbour’s land, and is a trespasser” {< 1 ) : 
proof, therefore, of the ancient width of the ditch is evidence that the 
owner’s land did not extend beyond the outer edge thereof (r/). One 
tenant in common of a hedge may maintain trespass against his 
co-tenant if the latter grub it up ; but not for a mere clipping of the 
hedge («). 

The common use of a wall separating adjoining lands belonging to 
different owners (the origin of which wall is unknown), is priina facie 
evidence that the wall and the land on which it stands belong to 
the owners of those adjoining lands, in equal moieties as tenants in 
common. Where such an ancient wall Avas pulled down by one of 
the two tenants in common, with the intention of rebuilding tlio same, 
and a new wall was built of greater height than tlio old one, it Avas 
hold not to be such a total destruction of the wall as to entitle one of 
the two tenants in common to maintain an action of trespass against 
the other (/). But whore a tenant in common of a wall took oif the 
coping-stones 'and heightened it, and built a Avashhouse against it, the 
roof of Avhich occupied the whole Avidth of the top of (lie Avail, and 
also lot a stone into the wall, with an inscription on it stating that the 
Avail and the land on which it stood belonged to him, it was hold, that 
on these facts the jury might find an actual ouster of the co-tenant (r/). 
Whore a party-wall was built at the joint expense of the tAvo adjoining 
proprietors, and half its thickness stood on the land of each, the 
property in the wall follows the land on which it stands, and the two 
proprietors are not tenants in common of the wall (A). In contem- 
plation of laAV such wall constitutes tAVo distinct walls, and liad to bo 
so described under the old system of pleading (/). If a house or 
office be separated from other premises by a Avail, and that wall 
belongs to the owner of the house or office, ho is of common right 
bound to repair it ; and an action will lie against him for any damages 
occasioned by his not doing so. 

An action for not repairing fences, whereby another party is 
damaged, can, in ordinary cases, only be maintained against the occu- 
pier, and not against the owner of the fee, who is not in possession (A). 

{d) Vowtea T. Miller^ 3 Taunt. 137. {h) Matta v. Ifawkim, 5 Taunt. 20 ; 

(*) Voyce V. VoycCj Qow, 201." Taylor y.'Stendallf 7 Q. B. 634 ; 3 D. & L. 

(/) Oubiit V. Vortevy 8 B. & C. 267 ; 161. 

Wiltshire ▼. Sidford, Id. 259, n. ; KurUy (i) Nurley v. M^Dermotty 8 A. & E. 138, 
V. WDermotty 8 A. & E. 138. 143 ; Cole Ejeo. 242. 

{y) Stedman v. Smithy 8 E. & B. 1 ; 26 (A:) Checlham v. HampsoHy 4 T. R. 318 ; 

L. J., Q. B. 314 ; and see Boe d. Wawn Russell v. ShentoHy 3 Q. 449. See post, 

V. Homy 3 M. & W. 333 ; 6 Id. 664. Chap. XIX. 


C 11 .XVI. 8.6. 
Fenfte and 
Parly^waUs, 


Ownership of 
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Ch.XVI. 8 .6. 
Fcnm and 
Party •walls. 

Action by 
Landlord 
agfainst 
Tenant. 


Bailway 
Fences nndcr 
Railways 
Clauses ^ct. 


It is SO notoriously the duty of the actual occupier of lands to repair 
the fences, and so little the duty of the landlord, that without any 
agreement to that effect, the landlord may maintain an action against 
his tenant for not so doing, upon the ground of the injury done to 
his inheritance (/). If two persons are possessed of adjoining closes, 
neither being under any obligation to fence, each must take care that 
his cattle do not enter the land of the other ; but it may bo doubted, 
if two persons have tlie concurrent possession of land, for the purpose 
that each may take i)rofits of a special nature, and distinct from, but 
not inconsistent with, the right of the otlier, whether either one is 
bound to guard against casual damage, which, dming and by fair 
enjoyment of his right, may happen to tlie other (?//). A person 
entitled to the minerals under the land of another, with licence to 
make a shaft opening into it, is, in the absence of any stipulation to 
the contrary, under a legal obligation to tlio ownei* of the surface soil 
to fence th(i shaft so as to prevent its being a source of danger to his 
cattle which may be upon it, and is liable to an action for injury 
occurring to those cattle for want of such fencing (;/). AVliero the 
owner of two adjoining closes (A. and 13.) separated by a fence and 
gate, which had always been repaired by the occupier of B., sold A. 
to the plaintiff, and two years afterwards sold B. to the defendant ; 
it was held, that the latter w^as not bound to repair the gate, unless 
ho or his vendor had made some specific bargain with the plaintiff to 
that effect ; and that the doing of occasional repairs was not evidence 
of such bargain (o). The liability of railway companies under 8 Viet, 
c. 20 , s. (58, to make and repair fences between their railway and the 
adjoining land, is not more extensive than that imposed on ordinary 
tenants by the common law. They are not bound to fence as against 
mere trespassers and wrongdoers, but only as against the owners and 
occui)iers of the land adjoining the railway ( 7 ;). If any accident 
which occurs be attributable partly to their neglect to fence properly, 
and partly to want of ordinary care and caution on the part of the 
plaintiff or his Forvants, the company are entitled to a verdict (j). 
The owner of land adjoining a public road is under no obligation to 
fence excavations in his land, unless they are so near the road as to 
bo dangerous to persons lawfully using it (r). 


(/) Cheetham v. ITampson^ 4 T. R'. 319, 
per Lord Kenyon, C. J. ; and ace IV h\l field 
V. 2 Cliit. R. C85. 

(»i) Churchill v. Evans^ 1 Taunt. 629. 

(m) In re Williams t. Groucolff 4 B. & S. 
149 ; 32 L. J., Q. B. 239. 

(o) Jioyle V. TamlyHi 6 B. & C. 329. 

(p) Biekettsy. East and West India Docks 
and Birmingham Junction It, Co.^ 12 C. B. 
ICO; Manchester y Sheffield and Lincolnshire 
B. Co.f app., Wallis, reap., 14 0, B. 213; 
Midland R, Co,, app., Daykin, reap., 17 


C. B. 126; Roberts y. Great Western R, Co,, 
4 C. B., N. S. 606 ; 27 L. J., C. P. 266 ; 
IJardcastk v. South Yorkshire Railway and 
Riur Dun Co., 4 H. & N. 67 ; Bessant v. 
Great Western R, Co., 8 C. B., N. 8. 368 ; 
Marfell v. South Wales R, Co., Id. 626. 

(7) JIaigh v. J,ondon and Norths Western 
R. Co., 1 F. & F. 646; Ellis y, London 
and Souths Western R, Co., 2 H. & N. 424. 

(r) Binks v. South Yorkshire Railway 
and River Dun Co,, 3 B. & 8. 244; 32 
L. J., Q. B. 26. 
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All owners of lands adjoining and exposed to the inroads of the 
sea, or commissioners of sewers acting for a number of landowners, 
have a right to erect such xvorks and defences os are necessary for the 
protection of their own land, even although they may be prejudicial 
to others by rendering it necessary for them to do the same (s). 

A tenant is obliged to preserve the boundaries of the land demised 
to him, and if ho permit them to be destroyed, so that his landlord’s 
land cannot bo distinguished from his own, ho must cither restore the 
land specifically, or give other land of equal value in lieu (t) ; and 
this obligation is not merely to leave the boundary distinct at the end 
of the term, but to keep it distinct during tho term, the court having 
jurisdiction during tho term to ascertain the boundary if tlio tenant 
has confused it («), and the obligation extends to cases where there 
are several co-lessecs (/’). A person has no right to midcmino a 
party-Avall between his OAvn house, Avhich he has pulled down, and his 
neighbour’s, unless it can be done xvithout injury to his neighbour’s 
house; oven although it is doubtful Avhother tlie interests of tho parties 
in the wall are several or whether they are tenants in common of it (r). 
To an action of covenant for non-repair of a messuage, tho defendant 
may plead performance, except as to the repairs of a party-wall, and 
that those were rendered necessary and were done tinder 14 Geo. 3, 
c. 78, and did not tocomo necessary by the defendant’s default, and 
that tho defendant was not tho owner of the improved rent (//). 

Although a tenant from year to year is not bound to put the pro- 
mises into repair, he is not, on tho other hand, at liberty to do any 
thing which amounts to waste, or to a brooch of tho rules of good 
husbandry ; he is not, therefore, entitled to cut and sell hedgerows, 
or, at least, not without making up tho hedges and fences according 
to tho course of good husbandry. If there bo a quickset fence of 
white thorn, and tho tenant stub it up or suffer it to be destroyed, 
that is destruction; but cutting quickset hedges is not waste, but 
“ rather good husbandry, because they will grow the bettor” (s). 


Ce.XVI.s.6. 

Fences and 
walls. 

Rights re- 


cnccs, 
Boundarios 
and Party- 
walls. 

Tenant must 
preaervo 
Boundarios of 
Land de- 
inisod. 


Wasto and 
Destruction 
of Fences. 


(#) Rex V. Tagham^ 8 B. & C. ; and 
floe Hudson v. Tabor ^ L. R., 1 Q. B. D. 
225, aff. by C. A., id. 2 Q. B. D. 290. 

(1) Att.~Gcn, V. Fullerton ^ 2 V. & B. 
2G3. 

(w) Spike Y, Harding y L. R., 7 Ch. D. 
871 ; 47 L. J., Ch. 323 ; 38 L. T. 385 ; 
2G W. R. 420 ; in tliis cose a reference 


was directed to chambers to ascertain tho 
boundaries. 

(v) Willis V. Parkinson^ 1 Swaiist. 49. 

[x) Jiradbee v. Governors of Uhrini's 
Hospital, 4 M. & G. 714 ; 2 Dowl., N. S. 
1G4. 

(y) Moore v. Clark, 5 Taunt. 90. 

(;) Gage v. Smitk, Godb. 209. 
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Ch.XVI. b.7. 

Tre€8 and 
Timber 
nition of 
Timber), 


Definition of 
“Timber.** 


By the Cus- 
tom of the 
Country. 


Pollards. 


Sect. 7. — Trees and Tmber (a), 

(a) What is Timber. 

By the term timber is meant properly such trees only as are fit to 
ho used in building and repairing liouses ; thus, oak, ash, and elm 
trees arc considered timber in all places, and under whatsoever 
circumstances they arc grown (6). But only trees of not less than 
six inches in diameter or two foot girth (allowing for irregularities of 
shape) appear to be reckoned or considered as “ timber ” (c). 

Many descriptions of trees, which are not generally considered as 
tinibor, are so in some places by the custom of the coimtry, being 
there used for the purpose of building ; thus it lias been laid down 
that horse-chestnuts, limes, birch, beech, asp, walnut trees, and the 
like, may under such circumstances be deemed timber, and are there- 
fore protected by the law as such (rf). It has been detennined that 
in the coimty of York birch trees are timber, because they are used 
in that county for building sheep-houses, cottages, and such mean 
buildings {c) : and it would seem that in Hampshire willows have 
boon considered os timber by the custom of the country (./‘). AVhoro 
beech is admitted to bo tinibor by the custom of the country, the 
general rule of law applicable to timber trees in general attaches 
upon it, so as to give it the properties and privileges of timber at 
twenty years’ growth ; and therefore upon an issue whether certain 
beech trees in the county of Bucks were or Yvere not timber according 
to the custom of the country, the inquiry is confined to the natm'o of 
tlie wood and the period of its growth, whether of twenty years ; and 
no evidence can be received to qualify its character of timber by 
showing that it was not deemed to bo such in the coimty unless the 
tree contained ten feet of solid wood {g). But beech trees of lliirty 
years’ growth might be cut and managed as saleable underwood,” 
so as to render them liable to poor rates under 43 Eliz. c. 2 (A). 

Although pollards have been said not to bo timber (i), yet Lord 
King inclined to think them timber, provided their bodies were sound 
and good ; and in an action to recover the value of pollards under 


(a) As to the Law of Trees aud Woods 
ireuerally, see an excellent Treatise by R. 
D. Craig, Q.C. (186G, Maxwell). i 

(b) Co. Lit. 53 a ; Craig on Trees and 
Woods, 11. 

(c) Whitty V. Id, Dillon, 2 F. & F. 67. 

(d) Duke of Chandos v. Talbot^ 2 P. 
Wms. 606 ; Palmer* t eaee, Co. Lit. 53 a, 
note (10). 

(e) Countess of Cumberland's case, Moore, 
813. 

if) LayfieU v. Coteper, 1 Wood, Ex. R. 
330 ; Gruffly v. Pindar, Hob. 210. 


(y) Aubrey v. Fishes*, 10 East, 446; 
Duke of Chandos v. Talbot, 2 P. Wms. 
006 ; Co. Lit. 53 ; Craig on Trees and 
Woods, 11. 

(A) Lord Fiizhardinge v. PriteJuit, 8 B. 
& S. 216 ; L. R., 2 Q. B. 135 ; 36 L. J., 
M. C. 49. The provisions of 43 Eliz. o. 2, 
as to saleable underwoods, are r^aled 
by the Rating Act, 1874. Aa to the rate- 
ability of plantations under that act, see 
Cliap. XV., Sect. 5, ante, 647. 

(t) Plowd. 470; Craig on Trees and 
Woods, 12, 13 ; Phillips v. Smith, 14 M. 
& W. 689. 
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the description of timber and timberlike trees, the plaintiff recovered 
a verdict {j). 

(b) Implied Rights as to Trees. 

The property in trees is vested in the owner of the inheritance of 
the land upon which they grow ; for the property in trees, or of that 
which is likely to become timber, is in tlio landlord, tiiid the property 
in buslies in the tenant, oven when they arc cut down by a stranger (/•). 
If a tree grow near the confines of the land of two parties, so that the 
roots extend into the soil of each, the property in the tree belongs to 
the owner of that land in Avhieh the tree was first sown or planted (/), 
but formerly the parties in such a case were held to be tenants in 
common (//^). A fannor who raises young fruit trees on the demised 
land, for filling up the orchards, is not entitled to sell them ; but it is 
othemise of a nurseryman by trade (i/). Therefore a nurseryman, 
wlio has planted fruit trees in the way of his trade, may remove them, 
if not of larger growth than could bo dealt with in his trade, even 
though they are producing fruit (c). A tenant, not being a gardener, 
cannot remove a border of box planted on tlie demised premises 
by himself, unless by special agreement with his landlord (p). A 
tenant of a garden may not plough up and destroy the strawberry 
beds, although ho paid the preceding tenant for lliem (ry). 

AVindfalls of sound timber trees belong to the landlord, but wind- 
falls of trees which are not timber, and of decayed timber trees, 
belong to the tenant (r). The same rule will apply to trees severed 
by the ad of a trespasser. 


Ch.XVL b.7. 
Treefi and 
Timber (im- 
plied RxghU 
as to). 

Trees beloug 
to Landlord, 
Bushes to 
Teunnt. 


Windfalls. 
Ilcrlakcnden'* s 


(c) Ejcpress Contracts as to Trees. 

The effect and construction of exceptions and reservations (in a Exceotfons 
demise) of trees, &c. have been already considered {s). Woods, 
which were excepted out of the lease, but subsequently granted by Treesi &o. 
the lessor to the lessee, have been held not to pass by an assignment 
of the lease {t). 


{j) Rabhett y. Raikes^ Suffolk Sum. Ash. 
1803, cor. MacdonaJd, C. B. ; Chan}ion v. 
Tatch, 6 B. & 0. 893. 

(A*) Berriman v. Peacock, 9 Binfj. 384. 

(0 Holder y. Coates, Moo. & M. 112; 2 
Sclw. N. P. 1244 (13th ed.). 

(;w) JPaterman y. iSoper, 1 Ld. Raym. 
737 ; Masters y. Pollie, 2 Roll. Rop. 141 ; 
Anon., Id. 255. 

(») Wyndham y. IVay, 4 Taunt. 316; 
Penton y. Robart, 2 East, 90. 
fo) Warden y. Usher, 3 Scott, N. R. 508. 
Ip) Empson y. Soden, 4 B. & Adol. 655. 
\q) Wetherell v. Howells, 1 Camp. 227. 

(r) Uerlakendetescase,\CQ\ie,0*l\ Countess 
of Shrewsbury's case, Moore, 812. And see 
Channon y. Patch, 5 B. & C. 897. In that 


cose a lessor duiing the term cut down 
Homc onk pollards which were unfit for 
timber, and it was hold that as a tenant 
for life or yoars would have been entitled 
to them, if they had been blown down, 
tho lessor could not, by wronjjj^ul sever- 
UDCO, acquire any right to them. As to 
right of reversioner and tenant for life 
SCO Bewick V. Wingfield, 3 P. Wms. 268 ; 
Legge y. I^gge, 32 Bcav. 509; 33 L. J., Ch. 
116, in which latter case it was held that 
tho ])rocccdH of windfalls must be invested 
and dealt with as part of the corpus of the 
settled estate. 

(s) Auto, 163; see also Smith L. & T. 
133-136 (2nded.). 

(t) Godh. 188. 
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CH.XVI. 8.7. 

Treei and 
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prets Contracts 
at to). 

Construction 
of Covenants 
as to Trees, 
&o. 


For what 
purpose Trees 
may be cut 
without 
Waste. 


A covenant not to remove or grub up trees is broken by removing 
trees from one part of the premises to another : and so it is by taking 
away trees, even if the lessee plant a greater quantity than he takes 
away, unless those taken away were dead (?/). A covenant to keep 
all the trees standing in an orchard, whole and undefaeed, “ reasonable 
use and wear only excepted,’’ is not broken by cutting down trees 
past bearing, provided the landlord is likely to get back the premises 
at the end of tlie term in an improved condition (a*) ; but a covenant 
to leave all the timber which is growing on the land when the lessee 
took it, is broken if, at the end of the term, he cut it do^vn, but leave 
it there, for that would bo defeating tlio intent of the covenant, 
altliough a literal performance of it(y). A lease was granted* of a 
farm, and quarries of stone thereon, with liberty to work the quarries ; 
out of this demise wore reserved timber saplings and underwood 
growing on the premises : there was a covenant not to commit waste 
by cutting down saplings or underwood : it was held tliat the cutting 
down saplings and underwood for the necessary purpose of working 
a quarry on the premises was no breach of the covenant, there being 
no excess of the right that it was intended the tenant should exer- 
cise (s). Where there was a liberty in a lease, for the lessee to cut 
dowTi and dispose of all timber and coppice, and also a proviso to give 
notice in writing to the lessor of his intention, that the latter might 
have the option of purchasing ; and the lessee gave a bona fide notice, 
and the lessor disclaimed any intention of purchasing ; it was held 
that the lessee might afterwards proceed to cut down the whole, with- 
out giving a fresli notice, at such seasons as suited his convenience, 
even though tlie lessor liad in the meantime parted with his interest 
to another («). 

(d) Waste as to Trees, 

A tenant who is answerable for waste only, may cut down trees for 
the purposes of reparation without committing waste, either where 
the damage has accrued during the time of his being in possession, 
in the ordinary course of decay, or where the promises were ruinous 
at the time ho entered ; but if the decay happened by his default, to 
cut down trees to do the repair would be waste. And if a tenant 
haying cut down trees for reparations, sell them, and afterwords buy 
them again and employ them about neeessoiy reparations, it is waste 
by the sale (i) : so, although he out for repairs, if upon turning out 
unfit they are exchanged for others which are so applied (c). But the 

(m) Doe d. Wetherell v. Bird, 6 C. d; P. (a) Goodtitle d. Luxmors v. Savikf 10 

196 ; 2 N. & M. 285. East, 87. 

(x) Doe d. Jones y. Crouch, 2 Gamp. 449. (6) Go. Lit. 63 b, 220. 

(y) 1 Esp. N. P. 271. (c) Simmons y. Norton^ 7 Bing. 040. 

(z) .Doe d. Eoget's y. Trice, 8 G. B, 894. 
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tenant may hot out timber for repairs which liis lessor has covenanted Cii. XVI. b.7. 
to do(r^). It is not waste for a tenant to cut timber for necessary 
botes (c). It is an inseparablo incident to an estate tail, that the 
tenant shall not be punishable for committing waste by felling “ 
timber: but this power must be exorcised during the life of the 
tenant in toil, for at the instant of his death it ceases : if, therefore, 
a tenant in tail sell trees, growing on the land, the vendee must cut 
them down during the life of the tenant in tail; for otherwise they 
will descend to the heir, as parcel of the inheritance (/). 

Cutting down, destroying, or topping all trees whicli are timber, What Acta 
either by the general law or by the pailicular custom of th(? country, ^ 

is Waste ; so is the doing of any act which has the effect of causing 
a decay of the wood ; and cutting down willows, beoeh, birch, asp, 
maple, or any trees of that description, which, though not timber, 
afford a defence or shelter for the house, has been considered destruc- 
tion. Upon the same principle, cutting down or destroying fruit- 
t.roes growing in the garden or orchard is waste ; but if such trees 
grow upon any of tlie ground which the tenant holds out of the 
garden or orcluird, it is not waste (//) : and it has been laid down, 
that suffering the germins, or young shoots springing from trees 
which have been felled, to be destroyed, is waste (//) ; and that if it 
be done after previous waste in felling the trees, it is double waste (/), 

Cutting down willows and leaving the shoots to shoot afresh, has 
been hold not to be waste, unless tliey are a shelter to the house or a 
support to the bank of a stream (A*). In most places tenants may 
cut all trees, whether timber or underwood, which have, under the 
denomination of seasonable wood or sylva cindua, been cut within 
twenty years, without being guilty of waste (/). The cutting of 
hornbeams, hazels, willows, sallows, though of forty years’ growth, 
is not waste, because they will never become timber {m). In some 
counties, especially in Kent, they art? in the habit of cutting down 
wood as underwood, at twenty-six, twenty-eiglit, or thirty years, and 
which, if allowed to grow, would become valuable timber. If trees 
be excepted out of a demise, waste cannot be committed by cutting 
thorn down; and therefore ejectment cannot be maintained as for 
waste thereby committed in or upon the demised premises (a). 


(rf) Coin. Dig. Pleader (3 0.), 14. 

(^) Com. Dig. Picador (3 0.), 12 ; Co. 
Lit. 63; Hob. 234; Pitz. N. B. 69 (N.) ; 
Archdeacon v. Jenner^ Cro. Eliz. 604. 

(/) Cnuse Dig. tit. 2, C. I., s. 33. 

(g) Co. Lit. 63 a; Id., note (6). 

(A) 2 Boll. Abr. 826; Oage y. Smthf 
Godb. 210. 


(0 Fitz. N. B. 50. 

(A) rhiUips y. Smithy 14 M. & W. 689. 
(/) Godb. 4 ; 2 RoU. Abr. 816. 

{ni) GtMlb. 4, pi. 6. 

(fi) Goodright d. Pders y. Vivian^ 8 
East, 190 ; 2)oe d. Rogerc v. Fy'iccy 8 C. B. 
894. 
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Ch.XVI. b.8. 

Fixtures 
{ffeueral defini- 
tion of). 


Meaning of 
“Fixturefl.” 


“Tenant’s 

Fixtures.” 


“Landlord’s 

Fixtures.” 


Examples. 


Bams, &c. 


Sect. 8. — Fixtures {o). 

(a) Oenerally. 

The word ‘‘ fixtures” is used by different writers to express different 
meanings, but it is always applied to articles of a personal nature 
which have been affixed to land {p). It is a modem word, and is not 
to bo found in the Temies do la Ley {q). In its most extensive sense 
it means anything annexed to the freehold in such a manner as to 
become parcel of it. But as between landlord and tenant it has 
generally a moro confined meaning (r), and maybe divided into — 
1. Tenant’s fixtures; 2. Landlord’s fixtures. “Tenant’s fixtures” 
are personal chattels annexed to the freehold by the tenant during 
the term, either for the purposes of liis trade (s), or for mere ornament 
and convenience (/), and which he has a right to sever and remove 
during the term, in the absence of any express stipulation («^), or 
local custom to the contrary. “Landlord’s fixtures” are those put 
up by the landlord before or during the term, or by any previous 
owner or tenant, or by any other person. The term also includes 
such fixtures put up by the tenant during the term as the tenant has 
nf) right to remove. All these constitute part of the freehold, and 
also part of the premises demised. In a more confined sense “ land- 
lord’s fixtures ” moan those fixtures which are on the premises at the 
time of the lease, and are demised therewith, and are usually specified 
in a schedule to the lease or agreement (y), to which may be added 
such erections and fixtures subsequently added by the tenant which 
he is not entitled to remove during the term. 

Sometimes machinery and other articles, and even buildings, may 
be so erected as not to be let into the soil, or annexed to it or to any 
building in such a manner as to become part of the freehold, or to 
lose their chattel character. Bams, granaries, sheds, or mills erected 
upon blocks, rollers, pattens, pillars, or plates, resting on brickwork, 
but not affixed to the freehold by being let into it, or united to it by 
mortar, nails, or otherwise, are not considered as fixtures, but only os 
chattels, and may be removed by a tenant during his term, notwith- 
standing they have sunk into the ground by their own weight (ss). 
But a wooden windmill resting by its weight on a brick foundation does 


(o) Tho law of fixtures geuerally, not 
only as between landlord and tenant, but 
also as between other persona, ia moat ably 
treated of in Amos andFerard on Fixtures 
(2nd ed., a.d. 1847), to which frequent 
roferonco will bo m^e. See also Brown 
on Fixturee (3rd ed., a.d. 1876J, and the 
notes to JStues y. Maue in Smith’s Leading 
Gases (8th ed., a.d. 1879). 

l p) Amos & F. 1 ; Co. Lit. 63 a. 

l q) Wiltshire v. Cotittrell^ 1 E. & B. 674 ; 


Sheen v. Rickie^ 6 M. & W. 176 ; Rlliott v. 
Riehopf 10 Ex(^. 607. 

(r) Amos & F. 2 ; Hallen v. Runder, 1 
G., M. & B. 266 ; RUiott y. Bishop, 10 Ex<^. 
608 ; Ex parte Barclay, 6 De M. A G. 
403; 26L. J., Bkt. 1. 
is) Post, 699. 

(/) Post, 602. 

(u) Post, 608. 

(V) Ante, 167. 

{z) Emtley y. Euesell, 13 Q. B. 672. 
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not constitute part of the freehold (a). So a wooden bam erected by Ch.XVI.s.8. 

a tenant on a foundation of brick and stone let into the ground, but 

the bam resting upon it by weight alone, is a mere chattel removable ^ tion J), 

by the tenant on the expiration of his term, and for which he may 

afterwards maintain trover (6). So sheds or buildings called Butch 

harnSj having a foundation of brickwork in the ground, and uprights 

fixed in and rising from the brickwork, and supporting tho roof, 

which was composed of tiles, and the sides open, have been held 

removable (c), and so has a varnish house having a brick foundation 

let into the ground, and a chimney belonging to it, upon which a 

superstructure of wood used as a varnish manufactoiy, but merely 

placed upon a wooden plate laid upon tho brick foundation (rf), and a 

wooden stable standing upon blocks and rollers, or a shed standing 

upon brickwork let into the ground (c). Stills set in brickwork have Stills. 

been considered as fixed to the freehold, though vats supported by 

and resting on brickwork and timber, but not fixed in tho ground, 

were not (/). Iron salt-pans fixed with moitar to a brick floor, with Salt-panfl. 

furnaces under them, may bo removed by the lessees of salt springs {y ) ; 

but where a lessee of salt springs was to pay rent according to tho 

number of pans, and lio covenanted to deliver up all tcorlcs erected or 

to be erected, at the end of the term ; it was held tliat he could not 

remove iron salt-pans though merely resting on brickwork, and having . 

iron rings in their sides, by which they were occasionally lifted up to 

bo repaired (A). AVhere certain jibs, being parts of a machine, had 

been put up by the tenant during his term, and were capable of being 

removed without either injuring the other parts of tho machine or tho 

building, and had been usually valued between the outgoing and 

incoming tenant ; it was held that these were tho goods and chattels 

of the outgoing tenant, for which he might maintain trover (/). In all 

cases of this description, whatever may be the magnitude, or however 

substantial the nature of the erection, still if it is so constructed as 

not to be actually fastened to or let into the freehold, the tenant may 

always remove it, because the law considers it as a mere loose and 

movable chattel (A;). But a conservatory erected on a brick founda- Conservatory. 


(a) JRtx y. Otley^ 1 B. & Ad. 161. 

[h\ Wanibomtgh'7, Maton, 4 A. & E. 884. 
(e) Dtan v. Allalley ^ 3 Esp. 11 ; cited in 
Ewea y. Mam^ 3 East, 47 ; 2 Smith L. C. ; 
Amos & F. 37. 

(d) Tentwh y. Robarty 4 Efip. 33; 2 East, 
88 ; Amos & F. 39. 

(e) Utzherhert y. ShaWy 1 H. Blao. 268. 
InJ \fartin y. RoZy 7 E. & B. 237, a rector 
was held entitled to remoye hothouses 
without inourring liability for dilapida- 
tions. 

(/) Kmt y. Bakery 9 East, 216; 2 
Smitn L. C. 207 (7th ed.) ; but see Trappee 


y. HarteVy 2 C. & M. 153 ; cited 6 Ezoh. 
313. 

(y) Lawton y. Salmony 1 H. Bloc. 269, n. 
Th) Earl of Mamfeld v. Blackburtty 6 
Bing. N. C. 426. 

(•) JDax'ia y. Joneiy 2 B. & A. 165 ; 8un~ 
derland y. ^ewtony 3 Sim. 450. 

{k) Amos & F. 43 ; Hellawell y. East- 
woody 6 Ezch. 312; Huntley y. Rueselly 13 
Q. B. 572 ; Wood y. Hewetty 8 Q. B. 913 ; 
Wamborough y. Matonyi A. & E. 884 ; 
Martin y. Ro(y 7 E. & B. 237 ; Earaonu y. 
Hind, 14 W. R. 860. 


aQ2 
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Ch. XVI. B. 8. tion, affixed to and oommunicating with rooms in a dwelling-house 
windows and doors, cannot be removed by a tenant for years who 
erected it during his tenancy (/). So a veranda^ the low:er part of 
Examples— which is attached to posts fixed in the ground, cannot be removed (w). 
contd, jJqp greenhouses built in a garden, and constructed of wooden frames 
fixed with mortar to foundation walls of brickwork (w). Nor a boiler 
built into the masonry of a greenhouse, but it is otherwise with 
respect to the pipes of a heating apparatus connected with the boiler 
by screws (>i). Gaseliers fixed to gas pipes cannot be removed ; or, at 
all events, will pass by an assignment of the lease with all fixtures, 
&c. (o). It has been decided that an outgoing tenant has no right 
to remove pillars of brick and mortar huilt on a dairy iloor to hold 
pans, although siicli pillars are not let into the ground (p). It is 
necessary, in order to constitute a fixture, that the article in question 
should be let into or united to the land, or to some substance previously 
connected with the land. It is not enough that it has been laid upon 
the land, and brought into contact with it ; something more than 
mere juxtaposition is required; as, that the soil shall have been 
displaced for the puri)Ose of receiving the article, or that the chattel 
should be cemented, or otherwise fastened to some fabric previously 
attached to the ground {q). The screwing of a stocking-frame to the 
floor to keep it steady will not make it a fixture (r). Cotton spinning 
“Mules.** machines called “mules,^’ some of which were fixed by screws to the 
£a8tmod^ wooden floor, and some by screws which had been sunk into holes in 
the stone flooring, and secured by molten lead, merely to ateady them 
for more convenient im as machines^ continue to be chattels, and iis 
such are distrainable for rent if). Whether a machine or any other 
article has been so fixed and attached to the freehold as to become 
parcel of it, is a question of fact depending on the circumstances of 
each case, and principally on two circumstances ; first, the mode of 
annexation to the soil or fabric of the house, and the extent to which 
it is united to them, whether it can easily be removed integre, salv^ 
et commode., or not, without injury to itself or the fabric of the build- 
ing ; secondly, on the object and purpose of the annexation, whether 
it was for the permanent and substantial improvement of the dwelling, 
in the language of the Civil Law, perpetui usds causiL, or in that of 
the Year Book, per un profit del inheritance (^), or merely for a 


(!) Buckland v. Butterfield^ 2 Brod. & B. 
64 ; AmoB & F. 76 ; and see Weet y. 
Blaheway^ 2 M. & G. 729 ; 9 Bowl. 840. 
fjw) Penry v. Broxmi, 2 Stark. 403. 

(ft) Jenkim y. Qething^ 2 Johns. & H. 
620. 

(o) Sewell y, Angeretein^ 18 L. T., N. S. 
300. 

(p) Leach V. Thomae^ 7 C. & P, 327 ; 
and see Jmkina y. Gething^ 2 Johns. & H. 


620. 

(v) Amos & F. 2 ; Wamhorough y. 
Matm^ 4 A. & E. 884 ; Huntley y. Ruesell^ 
13 Q. B. 672. 

(r) Trappea y. Harter^ 2 O. & M. 177 ; 
oitM 6 Exoh. 313. 

[«] Hellawell y. Eaatwood^ 6 Exch. 295 
312 

(/) 20 Hen. 7, o. 13. 
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temporary purpose, or the more complete enjoyment and use of it as Ch.xvI.s.8. 
a chattel («). If machines be attached slightly, by screws or otherwise, 
so as to be capable of removal without the least injury to the fabric tio)%of). 
of the building or to themselves, and the object and piupose of the ~ 
annexation was, not to improve the inheritance, but merely to render 
the machines steadier and more capable of convenient use as chattels, 
they do not become fixtures ’’ or part of the freehold, any more than 
a carpet would be which is attached to the floor by nails for tlio 
purpose of keeping it stretched out, or cmi;ains, looking-glasses, 
pictures and other matters of an ornamental nature, which have been 
slightly attached to tlic walls of the dwelling-house as funntuvc^ and 
which is probably the reason why they and similar articles have been 
held in different cases to be removable (r). Machines so attached 
would pass to the executor as chattels rather than io the heir as part 
of the freehold [x). Fixtures which a tf?nant may sever from the 
freehold and take away during his term are not distrainable for 
rent {y) : but machines which have not been sufficiently annexed to 
constitute them part of the freehold are considered as mere goods and 
chattels, and may be so distrained (s). 

Questions respecting the right to what are ordinarily called fixtures^ Botwcon 
principally arise between three classes of persons: — 1st. D^'tweem 
different doscriptionc of rei)resentatives of the same owner of the QnestioiiBas 
inheritance : viz., between his heir and executor. In this first case, arise, 
i. 0 . as between heir and executor, the rule obtains with the most 
rigour in favour of the inheritance, and against tho right to disannox 
therefrom, and to consider as a personal chattel anything which has 
been affixed thereto. 2ndly. Between the executors of tenant for life 
or in tail^ and the remainderman or reversionery in which case tho right 
to fixtures is considered more favourably for executors than in the 
preceding caso between heir and executor. Tho third case, and that in 
which the greatest latitude and indulgence has always been allowed 
in favour of the claim to have any particular articles considered as 
personal chattels as against the claim in respect of freehold or inherit- 
ance, is the case between landlord and tenant {a). Ilenco it may bo 
received as a rule, that the decisions in favour of the executors of 
tenants for life, in tail, or in fee, as against the remauidemian, rever- 
sioner, or heir, may in general be applied to eases between landlord 
and tenant, and are to be considered as governing authorities in 
support of a tenant's rights {b). But of course the converse does- not 
hold. 

{u) Ifellatvell v. Eastuoody G Excli. 296. Darby v. Harris^ 1 Q. B. 896; ante, 407. 

(f) Id. (z) Uellawell v. Easticoody 6 Exch. 295. 

{x) Trappet v. Harter ^ 3 Cr. & M. 177 ; (a) Per cur. in E/uea v. Jfawef 3 Eabt, 

cited 6 Ex^. 313. 51 ; 2 Smith L. G. 162 (8th cd.). 

(y) Dalton v. Whittew. -8 Q. B. 961 ; (6) Amos & F. 28, 29, 73. 
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general rule of law respecting fixtures is, that whatever is fixed 
{general defini- freehold hecomes part of it, and is subjected to the same rights 
of property as the land itself ; the maxim being Quicquid solo plan- 
General Rule 8olo cedit (c). But the presumption that that which is annexed 
becomes part of the soil, may bo rebutted by circumstances 
showing the intention of the parties to the contrary {d). Thus, 
where a chattel has been annexed by its owner to another’s freehold, 
and may without injury be severed, it is not necessarily to be inferred 
from the annexation that such chattel becomes the property of the 
freeholder. Whether in a particular case it has become so or not, 
may be a question on the evidence ; and the jury may infer, from 
user or other circumstances, an agreement, when the chattel was 


General Rule 
as to Annexa- 
tions by a 
Tenant. 

Mtcee T. 
Mawe, 


annexed, that the original owner should have liberty to take it away 
again at any time, and to use it in the meantime for the purposes of 
an casement (^?). When the owner of the inheritance annexes thereto 
fixtures (which would in the ordinary case of landlord and tenant bo 
removable by the latter dining his term), for a permanent purpose, 
and for the better enjoyment of liis estate, they become part of the 
freehold (/). The principle upon which the rule of law, that fixtures 
pass with the soil, is relaxed in favour of trade, has no aiiplication 
where the parties who affix the machinery ore themselves owners in 
fee of the soil {g). Nor where a conveyance or mortgage in fee is 
made of (he building or land, to which trade or other fixtures are 
then or subsequently annexed (A). Even an assignment of a lease, 
with all fixtures, &c., will pass fixtures which the tenant might remove 
during the term (/), 

The general rule of law, with respect to annexations made by a 
tenant during the continuance of his term, has been established from 
a very remote period (A). It is, that whenever the tenant has affixed 
anything to the demised premises during his terra, he can never again 
sever it, without the consent of his landlord. The property, by being 
annexed to the land, immediately belongs to the freeholder; the 
tenant, by making it part of the freehold, is considered to abandon 
all future right to it, so that it would be waste in him to remove it 
afterwards. It therefore falls in with his term, and comes to the 
reversioner as part of the land. This is the rule recognized in the 


, [c\ Amos & F. 9 ; Minshall v. Lloydt 2 

M. k W. 469 ; Elliott v. Biehop^ 10 Fxch. 
607, Martin, B. ; Lancaetery, Eve, 6 C. B., 

N. 717, 720 ; 28 L. J., C. P. 235; Climie 
v. mod, L. R, 3 Ex. 267, 260; 4 Id. 
ie28 ; 37 L. J., Ex. 168 ; 38 Id. 223. 

(d) Zaneaster v. Eve, supra. 

(e) Wood T. Hewett, 8 Q. B. 913 ; Xan- 
caeier v. Eve, 6 0. B., N. S. 717 ; 28 L. J., 

O. P. 236. 


{/) Walmley v. Milne, 7 0. B. 


N.S. 


12 Cl. & F. 312. 

M Mather v. Eraser, 2 K. & J. 536. 

(A) Cullwick Y. Swindell, L. R., 3 Eq. 
249 ; 36 L. J., Ch. 173 ; Climie y. Wood, 
L. R., 3 Ex. 267; 37 L. J., Ex. 168; 
affirmed L. R., 4 Ex. 328 ; 38 L. J., Ex. 
223 ; 20 L. T. 1012; llaleyy. Eammersloy, 
3 Be Gei, F. & J. 687 ; 30 L. J., Oh. 771. 
(t) Sewell Y. Angeretein, 18 L. T. 300. 
(A;) See Year Book, 17 E. 2, p. 618 ; 
SerlahendenU case, 4 Go. 64. 
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leadings case of Ehm v. Mam{t)y in whioli case the tenancy was Oh. XVI. s. 8. 
agricultural, and the tenant removed the fixtures which he had . 

erected at his own expense, without doing damage to the freehold. ofy 

But to this rule there are important cjcceptiom with respect to Exceptions^to 
fixtures erected by the tenant, (1) for mere ornament and convo- Clenoral Rule, 
nience during his term (w), (2) for tho purposes of his trade (>i), 
and (3) by statute, under particular restrictions, for agricultural 
purposes (o). Whether the tenancy be for life, or for years, or from 
year to year, or only at will, makes no difference with respect to his 
right to remove fixtures ; nor whether he holds under a lease by parol, 
or by writing, or under seal (except as to any stipulations on tho 
subject therein contained). It is, however, to be observed, that every 
OEise, in which there is a right of severing a thing from the freehold 
by virtue of the law of fixtures, is considered as an exception to the 
general rule {p). Fixtures which may be removed by tho tenant 
during his term constitute part of the freehold until severed there- 
from (j). Until so severed they are not goods or chattels for which 
trover may be maintained (r). But sometimes a special action may 
be maintained for preventing a tenant or any person claiming under 
him from exercising his right to sever and remove the fixtures (>>•). 

The exceptions to tho general rule as to fixtures will bo considered 
fully under tho following heads, viz. : — 1. Fixtures for purposes of 
trade. 2. Fixtures for agricultural purposes. 3. Fixtures for orna- 
ment and convenience. 

(b) Fixtures for Purposes of Trade, 

It is difficult to state the precise extent of the exception in favour Exception in 
of the removal of fixtures put up for the purposes of trade, so as to 
afford a safe guide as between landlord and tenant {t), “The old 
coses upon this subject,’’ it is said in Penton v. Robarty “leant to con- itohart. 
sider as realty whatever was annexed to tho freehold by tho occupier ; 
but in modern times the leaning has always been the other way, in 
favour of the tenant, in support of tho interests of trade, which is 
become the pillar of tho state. What tenant will lay out his money 
in costly improvements of the land, if he must leave everything 
behind him which can be said to be annexed to it P Shall it be said 
that the great gardeners and nurserymen in the neighbourhood of the 

(l) 3 East, 61 ; 2 Smith L. C. 162 (7th (r) Green y. Cole, 2 Wms. Baund. 269 o, 

ed.). note (r) (6th ed.) ; Mackintosh v. Trotter^ 

(m) Post, 602. 3 M. & W. 184 ; Roffey v. Henderson^ 17 

(n) Infra. Q. B. 6Z4 ; Wilde v. Waters, 16 C. B. 

( 0 ) 14 &’16yiot. 0 . 25, B. 3; Agiictd- 637. 

tural Holdings Act, 1876, B. 63; post, 605. («) London and Westminster Loan and 

(n) Amos & F. 9 ; Id. 31 ; JBuckland v. Discount Co, (Limited) v. Drake, 6 G. B., 

Butterfield, 2 Biod. & B. 64. N. S. 798, 81 1 ; 28 L. J., C. P. 297. 

(^] Lee y, Risdon, 7 Taunt. 188 ; Ex (t) Amos & F, 48. 
fiarte Lloyd, 1 Mont. & Ayr, 608. 
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Ch.XVI.s.8. 

Fixtures (for 
Purposes of 
Trade). 


Dcci^ioDB ns 
to Trade Fix- 
tures. 


metropolis, who expend thousands of pounds in the erection of green- 
houses, hothouses, &c., are obliged to leave all these -things upon the 
premises, when it is notorious that they are even permitted to remove 
trees, or such as are likely to become such, by the thousands, in the 
necessary course of their trade ? If it were otherwise, the very object 
of their holding would be defeated ” («). The reason which induced 
tho courts to relax the strictness of the old rules of law, and to admit 
an innovation in this particular instance, was, that the commercial 
interests of tho country might be advanced, by the encouragement 
given to tenants to employ their capital in making improvements for 
carrying on trade, with the certainty of having the benefit of their 
expenditure secured to them at the end of their terms : ihe benrfU of 
ihe public may bo regraded as the principal object of iho law in 
bestowing this indulgence {x). Whenever the following circumstances 
concur (and sometimes when they do not all concur) {y) the tenant 
may remove tho article : viz., things which a tenant has fixed to the 
freehold for the purj)oses of trade or manufacture may be taken away 
by him during his term, whenever the removal is not contrary to any 
express or implied stipulation in his lease or agreement (s), or tho 
custom of the country (ff), and the articles w^ere of a perfect chattel 
nature before they were put up, or liavc in substance that character 
independently of their union with the soil, and may bo removed 
without material injury to tho freehold, and without losing their 
essential character or value (i). Thus if a lessee for years set up a 
fitmaco for his advantage, or a dyer moke his vats and vessels to 
occupy his occupation (“ occupier son occupation during the 
term, he may remove them : and so of a baker (c). So a soap boiler, 
w^ho for the convenience of his trade puts up vats, coppers, tables and 
partitions, may remove them during his term : or they may bo token 
under an execution against him {d). So a fire-engine or steam- 
engine set up by a tenant for the purpose of working a colliery may 
bo removed by him during the term [e). Salt-pans erected by a 
tenant for the purpose of working salt-works let to him may be 
removed during the tenu (although it would bo otherwise as between 
the heir and executor of a tenant in fee (/) ), imloss there be an express 
covenant to leave tho salt-works in good repair at the end of tho 

- (4) Per cur. ill Tmton v. Hobart, 2 Edst, (b) Amos & F. 33, 48, 341, 342 ; Fisher 
88 ; Lawton v. Lawton, 3 Atk. 14 ; Lean v. Lixoti, 12 Cl. & Kn. 312, 

V. AllnWey, 3 Esp. 11 ; Amos & F. 37, (r) Year Book, 20 Hon. 7, pi. 13; Amos 

(2;] Amos & F. 32 ; Lawton v. Lawton, & 23. 

Atk. 14, 16. (d) Foolers case, 1 Salk. 368 ; Amos & F. 

* (y) Amos & F. 49. 27, 339. 

(z) Post, cos. (c) Lawton y. Lawton, 3 Atk. 13 ; Ld, 

(a) Culling v. Tuffnall, BuU. N. P. 34 ; Dudley v. Ld. IVarde, Ambler, 114 ; BuU. 
Wetherell v. HoweUs, 1 Camp. 227 ; Davis N. P. 34 ; Amos k F. 29, 34, 330. 

V. Jones, 2 B. & A. 166 ; Amos & F. 44. (f) LawUm v. Sabnon, 1 H. Blao. 269, n. ; 

3 Atk. 16, S. C.; Amos & F. 30, 339. 
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term {g). “ Coppers and all sorts of brewing vessels cannot possibly Ch. XVI. b. 8. 
be used without being as much fixed as fire-engines ; and in brew- 
houses especially, pipes must be laid through the walls and supported 
by the walls ; and yet, notwithstanding this, as they are laid for the 
convenience of trade, landlords will not bo allowed to retain them” (/*) ; 
or rather, it should be said, the tenants may remove them during their 
tenancy. Though a building may bo raised on a brick foimdation, 
and have a brick chimney, yet if the erection of sucli foundation is of 
wood, and the building used for the purj^ose of trade or manufacture, 
the tenant may remove it before or at the end of liis term (/). A 
steam engine, to which a chimney necessarily belonged, has been lield 
to be removable {k). Where trustees, seised under a devise in fee of 
a farm, leased to defendant (one of themselves) for a tenn, and after- 
wards, in the character of trustees only, conveyed tlie land to the 
plaintiff in fee, u ith all fixtum ; it was hold that defendant, being a 
party to the conveyance, could not, after the conveyance, under the 
general law or custom of the coimtry, remove at the expiration of his 
tenn farm machinery annexed to the land, and that ho was therefore 
liable to jdaintiff, who had demised to M., in case for injury to the 
reversion, for removing staddles built into the land for the purpose 
of supporting ricks, and a threshing machine attached by bolts and 
screws to jallars fixed in the land, assuming that ho might liavo 
removed them if they had been placed there by himself, and he had 
not joined in the conveyance; that a granary resting by its more 
weight on staddles built into the land was a chatted, and would not 
be a fixture in the ordinary sense of the word, thougli it might pass 
by tliat word if, from the rest of the conveyance, an intention appeared 
of comprehending farm machinery in general : but that, even then, 
plaintiff could not recover against defendant for canying it away, 
either as for an injuiy to tlie reversion in the land, the chattel not 
being pari of such reversion, or in trover, M, being entitled to the 
exclusive possession of the chattel (/). The principle in favour of 
buildings erected for the purposes of trade lias been extended to 
many buildings which come by no means strictly under the term {m ) ; 
thus in the famous case of the cider-mill, although tlie mill was put 
up in pari for the enjoyment of the real estate, yet as the making of 
cider was a species of trade, the mill was considered to fall within the 
general exception in favour of trade fixtures (w) ; but that case has 
been disapproved of by the House of Lords, and is not to bo relied 

(^) Earl of MamJiM v. Blackburn, 6 (k) Ld, Dmlleu v. Ld. irarde, Ambler, 

Bing. N. C. 420. 114 ; Bull. N. P. 31. 

{h) Per Ld. Hardwioke, C., in Lawton (0 Wiltshire v. Cottrell, 1 £. & B. 674. 

V. Lawton, 3 Atk. 15. (m) Amos & F. 64—70. 

(i) Benton v. Eobart, 2 East, 88 ; 4 Esp. (n) Lawton v. Lawton, 3 Atk. 14. 

33. 
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Ch.xVI.b.8. on(o). In the case of fire-engines and steam-engines in collieries, it 

getting and vending the coals so for partook of the 
Trade). nature of a trade, that the engines employed in the collieries might 
be deemed trading erections (/?). But it has not yet been decided 
that a tenant may remove substantial and extensive additions to the 
premises, although ho lias built them exclusively for the convenience 
of trade — such as lime, pottery or brick kilns, wind or water mills, 
workshops, storehouses, furnaces and flues of smelting and glass- 
houses, stoves and floors of smelting-houses, and other erections of 
the like descriptions (q). The distinction is between buildings of 
a permanent natime and machinery and fixtures erected for the purposes 
of trade, the latter being removable, but the former not {r). It seems 
that tho 14 & 15 Viet. c. 25, s. 3 («), does not extend to buildings 
erected only for the jmrposes of trade. A reversionary interest in 
trade fixtures will pass to a purchaser under a parol agreement (^). 

(c) Fixtures for Ornament and Convenience. 

Articles put up for ornament and convenience during the term have 
been long allowed to be taken away by tlie tenant at the expiration of 
Convenience liis lease. They arc considered rather as articles of fixed furniture, 
moled. or of utility and domestic convenience, than as parts of the house or 
freehold {u) ; unless, indeed, tho tenant leaves them annexed to the 
premises after tho expiration of his term (.r). Instances arc to be 
found as far back as the Year Books (y) ; but tho relaxation of the 
general rule in those instances is an indulgence, wliich is an exception 
only, and, though to be fairly considered, is not to be extended (s). 
It is a privilege of a more limited nature than that in respect of trade 
fixtures (r/), although such distinction does not appear to have been 
taken in many of the early cases (i). Tho principle upon which this 
exception to tho general rule is founded appears to be that, as annexa- 
lions of this nature must bo generally designed for temporary purposes 
only, it would greatly incommode tenants in the enjoyment of their 
estates, if by every slight attachment to the freehold the property 
should bo immediately changed, and pass over to the reversioner (c). 
Fixtures for ornament or convenience cannot be removed where the 


What Erec- 
tions for 
Ornament or 


(o) Fisher v. Bixony 12 Cl. & Pin. 312 ; 
Walmsleu v. Milne, 7 C. B., N. S. 116 ; 29 
L. J.,C.P.97. 

(p) Lawton v. Lawton, 3 Atk. 14 ; Ld. 
Dudley v. Ld. Warde, Ajnbl. 114; Bull. 
N. P. 34; Minshall v. Lloyd, 2 M. & W. 
^ 60 . 

(q) Amos & F. 340. 

(r) Whitehead ▼. Bennett, 27 L. J., Ch. 
474; Foley t. Addenbrooke, 13 M. & W. 
174. 

W Post, 606. 

(0 Petrie v. Dawson, 2 C. &K. 138. 


(u) Amos & F, 71—93, 340—342; Birch 
y. Dawson, 2 A. & E. 37. 

(;r) Lyde y. Russell, 1 B. & Ad. 394. 

(/} 8 Hen. 7, 12 ; 21 Hen. 7, 26 ; Day 
y. Austin, Owen, 70; Gro. Eliz. 374. 

(s) Per Dallas, C. J., in Buekland y. 
Butterfield, 2 Brod. & B. 64 ; Amos k F. 
03. 

(а) Buekland V. Butterfield, axipsOL*, Leaeh 
y. Thomas, 7 C. & P. 327. 

(б) Beck y. Rehow, 1 P. Wms. 94; Squier 
y. Mayer, 2 Freem. 249. 

(«) Amos k F. 83. 
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erection may bo deemed a permanent improvement, and cannot, be Cn. XVI. s. 8. 

conveniently detached and removed without material injury or 

damage to the house or freehold : thus a conservatory erected on a Cont'cmence). 

brick foundation, affixed to, and communicating with rooms in, a 

dwelling-house, by windows and doors, may not be removed by a 

tenant for years, who has erected it during his tenancy ; although ho 

has a reversion in fee after the death of his lessor (rf). So a veranda ^ 

the latter part of which is attached to posts fixed in the ground, may 

not be removed (^). And upon the same principle it lias boon held 

that ranges, ovens and set pots, affixed to a house built by the person 

against whom an execution has issued, cannot be taken by the sheriff 

under a writ of fi. fa. (/). Window-sashes, which are neither hung 

nor beaded into the frames, but merely fastened by laths, nailed 

across the frames to prevent their falling out, are not fixed to the 

freehold {g) : so a pump erected by a tenant during his term, and 

very slightly affixed to the freehold, is removable as a tenant^s 

fixture (//). A. bequeathed his leasehold messuage, with the grates, 

stoves, coppers, lo(?ks, bolts, keys, bells, and other fixtures and fixed 

furniture, to V. for life ; and the household goods, furniture, plate, 

linon, china, books, wines and liquors, and other properties in the 

messuage, not being comprehended under the preceding terms fixtures 

and fixed furniture, to V. absolutely ; there were in tho messuage 

looking-glasses standing on chimney-pieces and nailed to the wall ; 

and a book-case standing on (but not fastened to) brackets and screwed 

to the wall ; it was held that V. took only a life interest in these (/). 

Erections of the description above mentioned also cannot be removed, 
if the removal would be of such a nature as to constitute waste, or if 
the premises could not be left in the same state ns before the removal ; 
at least the contrary of this was assigned by Lord Mansfield as a 
ground for removal, although the principle has not been adverted to 
in more modem decisions (A). 

The articles for ornament and convenience, which have been hold Summary of 
to be removable, are hangings, tapestry and pier glasses, whether remov^*!^ 
nailed to the walls or panels, or put up in lieu of panels (/) ; 
cornices (w) ; marble or other ornamental chimney-pieces (a) ; marble 

(rf) Buekland v. Buttet-Jlcldf supra; JFest (Q Squier v. Jfaycr, 2 Frcera. 249 ; 2 
V. Blaketoay, 2 M. &; G-. 729 ; 9. Dowl. Eq. Cas. Abr. 430 ; Beck v. Behow^ 1 P. 

846. Wms. 94 ; Buckland y. Butterfield^ 2 Brod. 

U) Penry y. Bromic 2 Stark. 403. & B. 54 ; Amos & F. 82. 

(/) y. Inglehy^ 6 B. & A. 626. (w) Avery v. Cheelyn^ 3 A. & E. 76. 

Q) Rex y. Eedgei^ 1 Leach 0. C. 201 ; (n) Lawton v. Lawton^ 3 Atk. 16 ; Law^ 

2 East P. 0. 690, n. ' ton v. Salmon^ 1 H. Blao. 260, n. ; Allen 

(A) Orymee y. Boweren, 6 Bing. 437. v. Allen, Moseley, 113 ; Leach y. Thomas, 

g Birch y. Dawson, 2 A. & E. 37; 6 0. 7 0. & P. 327 ; Bishopy. Elliott (in error), 

668. 11 Exoh. 116, 120-122 ; Amos & F. 86, 

S Lawton y. Salmon, 1 H. Blso. 269, n. ; 341. 

k. 16, n. ; Amos k F. 88. 
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Ch. XVI. b.8 . 

Fixtum {for 
Ornament and 
Convetiience). 

Summary of 
what may bo 
removed— 
continued. 


slabs ((?); window blinds (p); wainscot fixed to the walls by screws (^). 
grates, ranges and stoves, although fixed in brickwork [r) ; iron backs 
to chimneys (.s) ; beds fastened to the walls or ceiling {t) ; fixed 
tables [u ) ; funiacos and coppers (./•) ; pumps (//) ; mash-tubs and fixed 
water-tubs {z ) ; coffee and malt-mills {a ) ; cupboards fixed with hold- 
fasts (i) ; book-cases standing on brackets and screwed to the walls (c) ; 
clock cases {d ) ; iron ovens and the like (c). It must, however, bo 
remarked, lliat things can be removed only when the separation will 
occasion but little or no damage to tlio freehold or to the articles 
removed (./'), Tlie question whether a fixture can bo removed by a 
tenant without substantial injury to the premises is a question for the 
jury, upon an issue whether the fixture is removable or not by law. 
A plea to an action by a landlord against his tenant for removing a 
cornice, stated that it was the property of the defendant ; that it was 
fixed up by him with screws only, for the j)urposo of ornament ; that 
ho carefully removed it during tlie term, doing no unnecessary 
damage ; and that ho repaired all the damage done. The replication 
stated that it w\‘is affixed to the freehold of the house, and was not 
removable by law. Issue on that question : —held that it was not 
a misdirection to leave it to the jury to say whether they were of 
opinion that the cornice was ornamental, and was so affixed to the 
freehold that it could be removed witliout substantial injury; and 
that if they thought so, and that it had been so removed, the tenant 
liad a right to remove it. The question whether removable by law or 
not is a mixed question of law and fact {(/). If the damages caused 
by the removal would bo insignificant, they would not prevent the 
removal, De minimis 7ton cumt Iru' (A). It appears, however, to have 
been generally understood in practice that where ornamental or other 
fixtures are taken down, the tenant is liable to repair the injury the 
promises may suffer by the act of removal ; and, in like manner, that 
w'hero a flxtui’o has been put up in substitution for an article which 

(o) Alien V. Allens Moseley, 112 ; Amos (y) Grymes v. Bowereny 6 Bing. 437 ; 4 

k F. 249, 341. M. & P. 143 ; Amos & F. 80. 

(p) Amos & F. 341. Iz) Amos & F. 342. 

(7) Lawton v. Lawton^ 3 Atk. 1.5 ; Ex («) R. v. LondonthorpCy 6 T. R. 379 ; 
parte Quineeijy 1 Atk. 477 ; hd, Dudley Amos & F. 76, note (a) ; Id. 342. 

Ld. irardCy Ambler, 113 ; Zee y, Riidoriy {b) Rex v. St. Bumtany 4 B. & G. 686; 
7 Taunt. 191 ; Amos & F. 341 ; but see Amos & F. 76, note (a) ; Id. 342. 

Id. 85, note (A). (c) Birch v. Bawsoity 2 A. & F2. 37 ; 6 

(r) Lee V. RisdoUy 7 Taunt. 191 ; itex v. 0. & P. 668. 

St. BumtaHy 4 B. & C. 686; Amos & F. (d) Amos & F. 187, 342. 

76. M Winn v. IngUhyy 6 B. & A. 626 ; 

(a) JTarvey v. Earreyy 2 Stra. 1141 ; Amos & F. 186, 342. 

Amos&F. 74. (f) Avery v. Cheslyny 3 A. & E. 76; 

(<) Ex parte Quineeyy 1 Atk. 477. Leach v. Thomasy 7 C. & P. 327 ; Amos & 

[u] Amos & F. 187, 342. F. 88, 92, 341, 342. 

. (jf) V. 3/(fiy«r,2rreem.249; Amos (g) Avery y. Cheslyny 3 A. &E. 76. 

& F. 72. (h) Governors of Harrow School v. AU 

dertony 2 B. & P. 86. 
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was attached to the premises at the time of the demise, the tenant, in Cn. XVI. s.s. 
taking down his own fixture, is bound to restore the former article, or (/<”", 

, 1 -i 1 A^ !• P • *1 -1 • i- /.V OniaHicnt and 

to replace it by another erection of a similar desciiption (i). Conmuence, 


• (d) Fixtures for Atjricultnral Purposes, 

At common law there never was any right on the part of the No Right of 

tenant to remove fixtures erected by him for merely agricultural 

purposes. So it was laid down in 1803 in the leading case of Law. 

Elim V. MaireUi). in which it was held that a tenant, who had 

' . , Mawc, 

erected at his own expense, and for tlio more convenient occupation of 

his farm, a beast-house, carponter’s-shop, fiiel-houso, cart-house, and 

fold-yard, all built of brick, tiled, and let into the ground, was liable 

to an action for waste for (during liis term) removing the same, even 

although ho left the premises in the same state as wlien he entered. 

The court was of opinion that the extension to agriculture of tlio 

established privilege in favour of trade would be an innovation, and 

contrary to the current of legal authorities on the subject. 

This unjust rule was first sought to be remedied in 1851, l)y 14 & Right tore- 
lr5 Viet. c. 25, s. 3. By this section, “ If any tenant of a fann or land 15 Vict. 
shall, after the passing of this act, xcith the consent in uriting of the c. 25. 
landlord (/) for the time being, at his oAvn cost and expense, erect any 
farm-buildings, either detached or otherwise, or put up any other Consent of 
building, engine, or machinery, or the Erwtioi?^ 

imrposes of trade and agriculture (which shall not have been erected or 
put up in pursuance of some obligation in that behalf), then all such 
buildings, engines, and machinery shall be the properly of the tenant, 
and shall be removable by him notwithstanding the same may consist 
of separate buildings, or that the same or any part tlioreof may be 
built in or permanently fixed to the soil, so as the tenant making any 
such removal do not in anywise injure the land or buildings belonging 
to the landlord, or otherwise do put the same in like plight and condi- 
tion, or as good plight and condition, as the same were in before 
the erection of anything so removed : provided, nevertheless, that no 
tenant shall, under the provision last aforesaid, bo entitled to remove 
any such matter or thing 43 aforesaid without first giving to the land- Notice to 
lord or his agent one months previous notice in writing of his intention 
so to do (w) ; and thereupon it shall be lawful for the landlord, or his 
agent on his authority, to elect to puinhasp {n) the matters and things 
so proposed to be removed, or any of them^ and the right to remove the 

(i) Amos & F. 89, 90 ; Martyr v. Brad^ dix C., No. 20. 

Uy^ 9 Bing. 24 ; Sunderland v. Newton^ 3 [m) Seo Fonn of Notice, post, Appen- 

Sim. 460. dix C., No. 21. 

(A) 3 East, 38 ; 2 Smith L. G. 1G2. (n) Sec Form of Notice of Election, 

(0 See Form of Consent, post, Appen- post, Appendix G., No. 22. 
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Ce.XVI.s.8. 

Fixtures 

(Agricultural), 

Tenant’s 
Bight to 
Bixtures 
under 14 8c 15 
Viet. c. 26 — 
con id. 


Tenant’s 
Bight to Fix- 
tures under 
Agricultural 
Holdings 
Act, 1876. 


Provisoes. 

Payment of 
Bent. 


Bame shall thereby cease, and the same shall belong to the landlord ; 
and the value thereof shall be ascertained and determined by two 
referees, one to be chosen by each party, or by an umpire to be named 
by such referees, and shall be paid or allowed in account by the land- 
lord who shall have so elected to purchase the same.’’ It is to be 
observed that this enactment is confined to buildings, engines, and 
machinery erected or put up by the tenant at his own cost and 
expense, either for agricultural purposes, or for the purposes of trade 
and agriculture, icith the precious consent in uriting of the landlord, 
and with respect to which the tenant has given to the landlord or his 
agent one calendar month^s previous notice in writing of his intention to 
remove them during the tenancy. It is the tenant’s own foUy, negli- 
gence or ignorance (for which ho must generally suffer the conse- 
quences), or a deliberate act on his part, if -he erect any such building, 
engine, or machinery without first obtaining the landlord’s written 
consent : so if he omit to give one calendar month’s notice in -writing 
before the expiration of his tenancy to the landlord or his agent of his 
intention to remove any building, engine, or machinery erected with 
such consent as aforesaid. But the enactment does not apply to build- 
ings, engines, or machinery erected solely for the pinposes of trade ; nor 
to articles affixed for mere ornament and convenience during the term. 

AVith respect to tenancies to whicli the Agricultural Holdings Act, 
1875 (38 & 39 Yict. c. 92), applies (a), the above enactment is im- 
pliedly repealed, except as regards steam-engines. Sect. 53 of the 
Act of 1875 gives the tenant an absolute property in all fixtures 
“ affixed ” by him “ to his holding,” except steam-engines, in the 
following terms : — “ Where after the commencement of this act [i. e. 
February 14th, 1876] a tenant affixes to his holding any engine, 
machinery, or other fixture, for which he is not under this act or 
otherwise entitled to compensation, and which is not so affixed in 
pursuance of some obligation in that behalf, or instead of some fixture 
belonging to the landlord, then such fixture shall bo the property of 
and bo removable by the tenant : 

“ Provided as follows : 

“ 1. Before the removal of any fixture the tenant shall pay all 
rent owing by him, and shall perform or satisfy all other his 
obligations to the landlord in respect of the holding : 


(o) Tlie Agiicultural Holdings Act, 
1875, applies, by sect. 60, to “ every con- 
tract of tenancy [i. e. by sect. 4, to “ every 
letting of land for a term of years or for 
lives, or for lives and years, or from year 
to year, or at wiU”] beginning after the 
commencement of the act [i. e. by sect. 2, 
the 14th February, 1876J, unless the land- 
lord and tenant agree m 'writing in the 
contract of tenancy, or otherwise,” that 
the act, or any part of it, ** shall not 


apply to the contract.” As to tenancies 
current at the commencement of tho act, 
if they be tenancies from year to year or 
at will, tho act (by sect. 57) applies, to 
them unless cither party has excluded its 
operation by notice in -writing, while if 
they be tenancies for any other term, tho 
act does not apply to them at all. See 
further as to the operation of the act, 
Chap. XXI., ^t; and see the act at 
length, App^w A., Sect. 8, post. 
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“2. In the removal of any fixture, the tenant shall not do any Ch.xvi.b.8. 
avoidable damage to any building or other part of the holding: 

“ 3. Immediately after the removal of any fixture, the tenant shall ' ’ 

make good all damage occasioned to any building or other 
port of the holding by the removal : 

“ 4. The tenant shall not remove any fixture without giving one 

month’s previous notice in writing to the landlord of the Notice of 
intention of the tenant to remove it : Kcmoval to 

“ 5. At any time before the expiration of the notice of removal, / 
the landlord, by notice in writing given by him to the tenant. Landlord to 
may elect to purchase any fixture comprised in the notice of 
removal ; and any fixture thus elected to bo purchased shall 
be left by tho tenant, and shall become the property of tho 
landlord, who shall pay the tenant the fair value thereof to 
any incoming tenant of the holding : and any difToreiico as to 
the value shall bo settled by a reference under this act (/<), as 
in case of compensation (but without appeal) : 

“ But nothing in this section shall apply to a steam-engine erected Saving for 
by the tenant if, before erecting it, tho tenant has not given to the cn^2!e' 
landlord notice in writing of his intention to do so, or if tho landlord, 
by notice in wiring given to tho tenant, lias objected to the erection 
thereof.” 

Independently of tho above acts, tho agricultural tenant is left to 
the operation of tho rule in Elwea v. Matce above referred to, so as to 
have no power of removal of agricultural fixtures (y). 

Although an agricultural tenant cannot remove articles which ore Summary of 
strictly of an agricultural nature, yet, it the object and purpose of the 
erections relate partly to trade of any description, tho tenant may 
remove them (r) ; thus eider mills (s), machinery for working mines 
and collieries (^), and salt pans («), have been considered removable : 
nurserymen have been allowed to remove trees and shrubs which they 
have planted for the purposes of salo (.r), but not to plough up straw- 
berry beds out of the ordinary course of management of the nursery- 
ground (y) : and it would seem that the tenant cannot remove hot- 
houses, greenhouses, forcing-pits and erections of that description (s), 
otherwise than as allowed by the 14 & 15 Viet. c. 25, s. 3 (a), or tho 


[p) See Sects. 22 — 38 of the act, post, 
Appendix A., Sect. 8. 

{q) Elmi V. 3 East, 38; and 

ante, 606 ; Amos & E. 60—63, 343 ; Wil- 
liam 7. WiUiam^ 12 East, 209. 

M Amos ft F. 64 — 70, 343. 

(«) 3 Atk. 14; disproved of by the 
House of Lords in Either v. Lixon^ 12 Cl. 
& Fin. 312; Wabnsley v. Milne^ 7 0. B., 
N. S. 115; 29 L. J., C. P. 97. 

{t) LauioH Y. Lawton^ 3 Atk. 13 ; Ld, 


Dudley v. Ld. Wardr^ Ambler, 113 ; Bull. 
N. P. 34 ; Amos & F. 64, 343. 

{u) Lawton v. Halmont 1 H. Blac. 260, 
noto ; Amos ft F. 36, 343. 

(j;) Warden v. 3 Scott, N. R. 

608 ; Amos ft F. 68, 343. 

(y) Wethtrell v. Howells^ 1 Gamp. 227 ; 
Amos ft F. 69, 343. 

(z) Amos & F. 70, 343 ; but see Syme 
V. Harvey^ 24 So. Sess. Cas. 202. 

(a) Ante, 606. 
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Cn.XVI.fl.8. Agrlciiltural Holdings Act. In no case can private persons sell or 
{jgrkuuZa!) fruit-trees, although planted by themselves (6) ; nor hedges, 

nor flowers, nor even a border or edging of box (c). 


(o) Contracts respecting Fixtures. 

Construction It is a principle of law applicable to fixtures, as well as other 
CoScte^rc- tliiTigs, that individuals, on entering into a* contract, may agree to 
to position in wliich they would otherwise legally stand 

Removal, towards each otlier, where no absurdity or general inconvenience 
would result from the transaction (r/). Modus et conventio vincunt 
legem (e). Therefore buildings erected for the purposes of trade, 
under leases containing covenants to yield up in repair, at the expira- 
tion of the term, all buildings which should be erected upon the 
demised premises, cannot bo removed by the lessees, when the words 
of the covenant are general, and contain no exception of any particidar 
sort of buildings (/). Where a lease contained a general covenant 
to repair and leave in repair, and lime-kilns were erected by tho 
lessee during the term, it was held, that ho could not remove them at 
the end of liis term without committing a breach of covenant {g). So 
salt pans erected by a tenant during his term cannot be removed 
where tho lease contains a covenant to leave the salt works in good 
repair at tho end of the term {h). Where tliCro was a covenant to 
keep in repair the premises, and all erections, buildings, and improve- 
ments erected on the same during the term, and to yield up the same 
at the end of the term, it was hold, to be broken by the removal of a 
veranda erected during the term, tho lower part of which was affixed 
to the ground by means of posts (i). Where there is a covenant to 
yield up at the expiration of the term all erections and improvements 
made during the term, a greenhouse, the framework of which is 
laid on walls imbedded in mortar, cannot bo removed, although no 
damage is done to tho walls by removing it (A). A lease contained 
covenants by the lessee to keep and leave in repair the demised 


[b) Wytidham v. Waf/y 4 Taunt. 316, 
Heath, J. ; Com. Dig. tit. Waste (D. 3] ; 
Amos & F. 69, 344. 

(c) Hinpson v. Soden, 4 B. & Ad. 666 ; 
Amos & F. 70. 

(rf) Amos & F. 108, 346 ; Pumei^yue v. 
2 H. & G. 777 1 33 L. J., Fx. 88 i 
Stam^ld V. Mayot'y i’C. of FortMnouthf 4 
C. B,, N. S. 120; 27 L. J., C. P. 124; 
Fithop V. £lliott (in orror), 11 Exch. 113, 
122 ; 24 L. J., Ex. 229 ; JEarl of Mamjield 
y. Blackhume^ 6 Bing. N. G. 426. 

ie) 2 Go. R. 73 ; Broom’s Max. 661 (4th 
eH) ; ffaslett v. Burt, 18 0. B. 162, 893. 
This principle is reooraized by sect. 54 
of tlie Agricultural Holdings Aot, 1876, 
vhich enacts that nothing in that act 


shall prevent a landlord and tenant, or 
intending landlord and tenant, from en- 
tering into and carrying into effect any 
such agreement as they think fit, or idiafl 
interfere with the operation theroof.” 

(/) Naylor v. Collinge, 1 Taunt. 19; 
Thresher v. £*081 London W. W. Co., 2 B. 
& 0. 608 ; but see Bean v. Allalley, 3 
Esp. 11. 

ip) Thresher v. Bast London W. W. Co., 
supra. 

(A) Bari of Mansfield v. Blaekhume, 6 
Binff. N. C. 426. 

(tj Pmry y. Brown, 2 Stark. R. 403. 

(At) West y. Blakeway, 2 M. & G. 729 ; 
9 Dowl. 840. 
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premises, “ together with all wainscots, windows, shutters, fastenings, Ch. XVI. s. 8. 
&o., and other things which then were, or at any time thereafter 
should he, thereunto affixed or belonging (looking-glasses and furniture ^ npoeting). ' 
excepted), and together also with all sheds and other erections and 
improvements which should be erected, built or made upon the demised 
premises.’’ An assignee of the lease, during the term, removed an 
old shop-window, and put up in its place a plate-glass front, but 
without in any manner fastening it to the premises, except by means 
of wedges : held, that this plate-glass front was eitliev a “ window ” 
or an “ improvement within the tme meaning of tlio covenant, and 
■ therefore irremovable by the tenant at the end of tlio term, although 
erected for the purposes of trade” (1). A lease contained a covenant to Gkjneral 
yield up certain scheduled articles, together witli all doors, wainscots, 
shelves, presses, dressers, drawers, locks, keys, bolts, bars, staples, WhauUg, 
hinges, hearths, chimney-pieces, mantel-])ieec8, chimney- jambs, foot- 
pans, slabs, covings, window-sliiitters, parlilions, sinks, water-closets, 
cistenis, pumps and rails, water-tanks and other additions, iniprore- 
rnents, fixtures and things which WTre and should bo anyways fixed 
or fastened upon the premises : lield, tlnit tlic general words could 
not be restricted (th(*rc being no assiguahlo genus to wdiich tlio 
enumerated articles belonged), and that the lessee could not make a 
marketable title even to ai'tieles in tho nature of tenant’s fixtures {m). 

So the lessee of an oil refinery who has covenanted to deliver up tho 
premises at the end of tho term, together witli all doors, &c. (specify- 
ing numerous articles), and all other things which now are or at any 
time during tho said terra shall bo fixed or fastened to the freehold, 
has no right to remove trade fixtures, and may be restrained from so 
doing (//). Where by the terms of his lease or agreement tho tenant 
renounces his ordinary right to remove any of his fixtures diu’ing tho 
term, the sherilf cannot take them under an execution against him (o). 

Where a colliery, with machinery and implements for working it, was 
leased for years, with a proviso for re-entry on non-payment of rent, 
and a covenant by the lessee, at the determination of the demise, to 
deliver up the machinery and implements, conformably to an inven- 
tory annexed to the lease, of which valuation was to be made 
three months before the expiration of ijo demise ; and the landlord 
recovered judgment in ejectment in Trinity term for a forfeiture for 
non-payment of the rent, but did not execute the writ of possession 
until the 8th November, and the tenant committed an act of bank- 
ruptcy the next day ; it was held, that the landlord was entitled to take 
possession of all the machinery and implements (some of which hod 

its HaaleU v. Burtf 18 0. B. 162, 893; («) Bidder v. Trinidad Tetroleum Co.y 17 

26 L. J., 0. P. 201, 296. t W. K. 153. 

(m) Wilson v. Whateley^ 1 J. & H. 436 ; (o) Bume^guc v. Bumseg, 2 H. & 0. 777 ; 

‘ 7 Jut., N: S. 908. 33 L. J., Ex. 88. 

L.T. 


K K 
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. been brought on the premises by the tenant during the term), although 
no previous valuation had been made {p) . A lease of mines contained a 
covenant for the lessee to erect furnaces, iron- works, &o., and to repair 
and yield up the furnaces, fire-engines, iron-works, dwelling-houses 
and all other erections, &c. to bo erected, built or set up, except the 
iron-work costings, railways, whimsoys, gins, machines, and the 
movable implements and materials used in or about the said furnaces, 
fire-engines, iron-works, stone-pits and premises; and there was a 
power given to the lessor to purchase the excepted articles; it was held, 
that the lessee had a right to remove whatever was in the nature of a 
macliine, or part of a machine, though fixed in brick-work, but not 
what was in the nature of a building or support of a building, 
although made of iron (</). A covenant to leave a water-mill with all 
fixtures, fastenings and improvementRy was held to include a pair of 
new mill-stones, set up by the lessee during the term, although by 
custom they might have been removed (;•). A covenant by a lessee 
that at the end of the term ho would deliver up to the lessor the 
demised premises, together with all locks, keys, bars, bolts, marble 
and other chimney-pieccfiy foot-pans, slabs, and other fixtures and articles 
in the nature of fixtures^ which shall at any time during the said term 
bo fixed or fastened to the said demised premises, or bo thereto be- 
longing,” is confined to “landlord’s fixtures,” and docs not prevent 
the lessee from removing or selling trade and other ienant^s fixtures 
erected by himself during the term (.s). In Duch v. Braddyll a lease 
was made of a cotton factory and machinery in consideration of 
1,250/. paid on execution of the lease, and yielding for the first year 
1,600/., on the next day, and 350/. yearly aftei*wards. There were 
provisoes that the lessor might distrain the machinery for rent, and 
that when the rents reserved to bo payable for th6 first year should 
have been paid, and all other covenants, &o. therein contained on the 
lessee’s part had been fulfilled, the lessee should become absolutely 
entitled to the machinery. There was also a . covenant to use the 
machinery on the premises and not elsewhere. It was held, that the 
property in the machinery passed to the lessee on the payment of the 
1,600/., and that it did not continue in the lessor until the end of the 
term (/). In conclusion upon this part of the subject, — before a 
tenant removes an article which he considers os a removable fixture, 

[p) Storer v. JIuntet\ .3 B. & C, 308; {a) Bishop 'v. Elliott (inorror), 11 Exch. 

and see Clark v. CrownshaWy 3 B. & Ad. 113; 24L. J.,Ex. 229. The court below 
8Qi4 ; Horn v. Bakery 9 East, 215 ; Fairbum deoided that the lessee had the right to 
V. Eaaticoody 6 M. & W. 679. sell only the trade fixtures; Elliott v, 

(^) Foley V. AildenbrookCy 13 M. & W. Bishop^ 10 Exoh. 496, 522 ; 24 L. J., Ex, 
174; Amos & F. 90. And see Rex v. 33; but the judges were much divided in 
Topping y M^Clol. & Tounge, 544 ; Ltmergue opinion. 

V. Rumseyy 2 H. & C. 777. {t) Luck v. Braddyll^ M*Clel. 217 ; 13 

(r) Martyr v. Bradley^ 9 Bing. 24. Trice, 455. 
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he should examine his right nW only with reference to ,the general Ch. XVI. s. 8. 
law of fixtures, but also as it may be affected by any express or 
implied contract by which he may be bound. Where a tenant ^ %ptci\^\g), 
renews or extends his term, he must be careful to preserve liis 
right to fixtures, for, without some express stipulation on the 
subject, he may lose his right at the expiration of his first 
term (%C). 

Accepting the demise of a house containing fixtures, does not raise Contracts re- 
an implied contract to pay for the fixtures (^). By the grant of a 
house with the appurtenances all the fixtures pass, unless some inten- Points, 
tion to the contrary be expressed (y). But it is otherwise where, by 
an enumeration of particular fixtures in the conveyance, an intention 
is shown to exclude others: exprmio unim est exchmo altering 
Upon the sale of a mill or factory, looms used in the mill are not 
within the words “steam-engines, boilers, shafting, pijung, mill- 
gearing, gasometer, gas-pipes, drums, wheels, and all and singular 
other the machinery, fixtures and effects fixed up, in, attached or 
belonging to the mill or factory or premises’^ (r/). So looms standing 
upon a loom-foot, from wliich they may be removed at pleasure, will 
not pass by the general term of machinery, though they arc worked 
by steam-power which is attached to the mill and mortgaged with 
it {a), A mortgage of a silk-mill was expressed to include “ all those 
the steam-engines, boilers, steam-pipes, main shafting, mill-gearing, 
millwrought work and other machinery and fixtures whatsoever, tlien 
erected or set up or standing, &o. in or upon the mill or any part 
thereof:” — held, that all the machinery and fixtures used in the 
manufacturing of silk within the mill were included (6). 

Wherever, therefore, it is intended in contracts which concern the Coniracts for 
realty as well as the fixtui’es, that the latter should bo paid for sepa- 
lately, a stipulation to that effect ought to be introduced. Contracts * 

for the sale of fixtures are not within the Statute of Frauds, as they Frauds, 
are not goods and chattels within the meaning of the statute, nor Haiienv, 
do they, although annexed to the freehold, constitute an interest in 
land (o). But a memorandum of the actual sale of lixtmes requires 
a conveyance stamp, and it makes no difference that it is in the post 
.tense (rf). A reversionary interest in trade lixtui’es will pass by an 
agreement in writing, though not under seal (e). Where a lessee. 


^ Post, Sect. 9 ; Fitzherbert y. ShaWy 
1 H. Blao. 268 ; Threzher y. East London 
TFatsrmrks Co.y 2 B. & C. 608, 614 ; Amos 
& F. 346, 351. 

a C'o/y. ifarm. 6M. &a. 673. 
CoJsgravi y. IHaa SantoSy 2 B. & 0. 
76 ; Slsward y. lombey 1 Brod. & B. 606 ; 
Soydell y. M*Michaely 1 0., M. & B. 177 ; 
Lengst^Y, IfeMoe, 2 A. & E. 167. 

(e) Mre y. Sort<my 6 B. & Ad. 715. 


(a) Hutchinson v. Kai/y 23 Beav. 413 ; 
26 L. J., Ch. 457. 

(h) HaUy y. Hammerslegy 3 De Gex, F. 
& J. 687; 30 L. J., Ch. 771 ; and see 
CoUgrave y. Lias SantoSy 2 B. & C. 76. 

(c) Hallen y. Bunder y 1 G., M. & R. 
276 ; Lee y. Risdon, 7 Taunt. 191 ; Fimer 
y. Amotdy 1 Tyr. & Gr. 4. 
id) Horsfall y. jBTtfy, 2 Exch. 778. 

( 0 ] Fetrie y. Lawsony 2 C, & K. 138. 


B R 2 
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who had power to remove a greenhouse fixed to the freehold, agreed 
to sell the lease, together with the greenhouse and furniture, plants 
and crops, for a certain sum, but was afterwards unable to obtain the 
lessor’s consent to the assignment of the lease, which was necessary ; 
it was held, that the contract was an entire one, and that the lessee 
could not sue for the price of the greenhouse (j). 

It was held by the House of Lords, in Meux v. JacoU (i), that the 
mortgage of a lease was a mortgage by implication of tenant’s fixtures, 
whether affixed by the tenant before or after the mortgage ; and it 
was pointed out that it did not require registration under the Bill of 
Sale Act, 1854, as against the holder of a biU of sale. As against 
such a person, the fixtures, although removable by the tenant as trade 
fixtures during the term, were held to continue chattels real, although 
as against trustees for creditors and execution creditors the Bill of Sale 
Act made them chattels personal. 

And even as against trustees for creditors and execution creditors, 
a mortgage of fixtures did not require registration under the Bill of 
Sale Act, 1854, unless it gave power to the mortgagee to sell or take 
possession of the fixtui‘es separately (A). If such power were given, 
the mortgage required registration, although there were no assignment 
of the fixtures in so many words (/). 

Under the Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), every bill 
of sale of ‘‘personal chattels” requires registration as therein men- 
tioned, otherwise it is void as against trustees in bankruptcy, trustees 
for tlie benefit of creditors, and execution creditors. But by s. 4 of 
that act the term “personal chattels” (which included fixtures gene- 
rally in the repealed Bill of Sale Act, 1854) means (inter alia) fixtures 
“ when separately assigned or charged^^^ “ but shall not include fixtures 
(except ‘trade machinery’) when assigned together with a freehold or 
leasehold interest in any land or building to which they are affixed.” 
The 5th section contains an elaborate definition of “ trade machinery” 
for the purposes of the act. 

It has been held that a steam-engine, erected for the purpose of 
working a colliery, to be used by the lessee of such colliery during his 
term, but to be hold as the property of the landlord, subject to such use, 
did not pass to the assignees of the tenant on his bankruptcy {m) : that 
fixtures which were by law removable as between landlord and tenant, 
part of which wore erected before a mortgage, and part afterwards, 
passed to the mortgagee, and not to the assignees of the bankrupt 

’ (g) SUddon v. Cruxkshank^ 16 M. & W. parts Laglish^ L. B., 8 Ch. 1072. 

71. (t) Ex parte Daglish^ ubi Bupra. See 

(t) L. B., 7 H. L. 481 ; 44 L. J., Ch, also Longboitom r. Bcrry^ L. B., 6 Q. B. 

481 ; 32 L. T. 171 ; 23 W. B. 626. 123 ; Mather v. Fraser^ 2 K. & J. 636. 

(A:) Ex parte Barclay ^ Re Joyee^ L. B., 9 (m) Coomhs v. Beaumont ^ 6 B. & Ad. 72. 

Ch. 677 ; 43 L. J., Bonk. 137 ; 30 L. T. And see further Chap. Vlil., B. 8, 267, 
479 ; 22 W. B. 608, distinguishing Ex 269, ante. 
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mortgagor («) : and that where copper roller manufacturers, being 
seised in fee of a mill and land, erected thereon steam-engines, 
machinery, &o. for the purposes of their trade, and then mortgaged 
in fee the mill and land, with all fixtures, &c., and afterwards became 
banknipt, the mortgagees were entitled to all the machinery, &c. fixed 
to the freehold, and that the deed did not require to be registered as 
a bill of sale under the Bill of Sale Act, 1854 (c). But a mortgage 
of trade fixtures without the mill or land to which they are annexed, 
was held to be a mortgage of personal chattels within the meaning of 
(hat act, as explained by sect. 7, which includes ‘‘ fixtures and other 
articles capable of complete transfer by delivery” {]>). And suoli 
fixtures will be deemed to be in the order and disposition of the mort- 
gagor in the event of his bankruptcy whilst he remains in possession 
thereof (q). The registration of the mortgage under the Bill of Sale 
Act, 1854, was held to make no difTeronco in this resi)oct (r). 

It may be added, that even before the decision of the Tloiise of 
Lords in v. Jaeobs, above referred to, it liad been held that by 
a mortgage of a mill, the stones, tackling and implements pass to the 
mortgagee («) ; that an equitable mortgage of a loaseliold publio-liouse 
with the fixtures therein, consisting of ordinary house fixtures and 
trade fixtures, ^vas sufficient to prevent any of tliem being in the 
order and disposition of the lessee on his becoming bankrupt {t ) ; and 
that under an equitable mortgage, by the simple deposit of a lease 
unaccompanied by any memorandum, the tenant’s fixtures will bo 
included (//). And it was distinctly laid dowui in Sleux v. Jacobs, 
that the distinction, at one time {jc) supposed to subsist between 
mortgages of freeholds and leaseholds, as regards registration, is not 
maintainable (y). 

(f) Removal of Fixi ares. 

The right of a tenant to remove tenant’s fixtures is a power coupled 
with an interest (s), whioli may be assigned by deed (a), and continues 
only during his original term (J), and “during such further period 


Ch-XVI. b. 8. 

Fixtures 
[ConiraeU re^ 
specting). 


What passes 
by Mortgage. 


When the 
Tenant may 
remoYO Fix- 
tures. 


[n) FjX parte Eeynel, 2 Mont., D. & De 
G. 443 ; Fletcher v. Manning^ 1 G. & K. 
360 ; Fx parte Cowell^ 17 L. J., Bank. 16. 

{oj Mather v. Fraser, 2 Kay & J. 630 ; 
26 L. J., Ch. 361 ; Foyd v. ^horrock, 
L. R., 6Eii. 72. 80; 37 L. J., Cli. 164. 

(p) Waterfall v. Fenistone, 6 E. & B. 
876; 26 L. J., Q. B. 100. 

(o) Whitmore v. Fmpson, 23 Boav. 313 ; 
26 L. J., Ch. 364. 

(r) Badger v. Shaw, 2 E. & E. 472 ; 29 
L J Q B 73 

(«) Place V. Fagg, 4 Man. & R. 277 ; Fx 
parte Bentley, Be West, 2 Mont., D. & Do 

a. 601 . 


(t) Fx parte Barclay, 6 Do G., M. & G. 
403; 25 L. J., Bank. 1. 

(w) Williams v. Feans, 23 Bcav. 230. 

(j*) See llawtrcy v. Butlin, L. R., 8 Q. 
B. 290, per Lush, J. 

(//) And sec Fx parte Tireedy, Be Treth^ 
ouan, 46 L. J., Bank. 43. 

Pooh^svase, 1 Salk. 368; Mimhally. 
Lhifd, 2 M. & W. 460. 

(it) Fallen V. Bander, I C., M. & R. 266; 
London and Westminster Loan and Piecount 
Co. V. Drake, 6 C. K, N. S. 798, 811 ; 28 
L. J., C. P. 297. 

(6) Fx parte Qnincey, 1 Atk. 477 ; Lee 
V. Bisdon, 7 Taunt. 191 ; Colegrave v. Lias 
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of possession by him as he holds the premises under a right still to 
consider himself as tenant” (c). The moaning of this modifioatioi^ of 
the rule that tenant’s fixtures vest in the landlord immediately on the 
determination of the term [d) is not very plain {e ) ; but it seems clear 
that if the tenant qmt the premises, and the landlord re-enter, the 
tenant’s right to remove the fixtures is gone. Where steam-engines 
were removable by tho lessee, and had not been removed previously 
to tho lessor entering for a forfeiture, it was held, that trover could 
not bo maintained for them (/). The right of tho tenant is gone, 
too, where the landlord re-enters for a forfeituro by reason of the 
tenant having become a bankrupt {g), or whore the landlord recovers 
possession under an ejectment for a forfeituro (4). In Pentoii v. 
Rob(trt (i), however, a sub-tenant, who remained in possession after 
recovery in ejectment both against the mesne landlord and himself, 
was hold entitled to remove fixtures, the superior landlord recovering 
nominal damages only for breaking and entering, and tho verdict 
being entered for the sub-tenant in respect of tho trespass do bonis 
a8])ortatis. This case is, no doubt, a strong one in favour of tho 
tenant (J ) ; but it is strenuously argued by Mr. Amos (4) that tho 
decision itself “ forms no exception to tho general rule in favour of 
the landlord.” 

On the whole it seems that, unless the landlord does some act to 
create what has been called an “ excrescence of tho term,” the right 
to unsevered fixtures vests in tho landlord on tho determination of a 
term certain. 

If the term be an uncertain one, as if the lessor bo a tonant for 
life, or if the tenancy be at will, it seems clear, although it has not 
been expressly decided (/), that tho tenant will bo allowed a reasonable 
time, after tho expiration of his estate, to remove “ tenant’s fixtures.” 
For no laches can be imputed to such a tenant in not having availed 
himself of the privilege of severance during the term; neither can 
a gift to the landlord be implied (m). 

A reasonable time for removal after the expiration of the term will 


fS'anlon, 2 B. & C. 76 ; Minshall v, Lloydy 
2 M. & W. 450, 4G0. 

(<?) ly^eeton v. Woodcock^ 7 M. & W. 14. 
(d) See Lyde v. 1 £. & Ad. 394, 

in which case the tenant had quitted 
possesiion^ and failed to recover severed 
iixturcH from the landlor<1 in trover. 

(«?) Leader v. Homewood^ 6 C. B., N. S. 
646 ; 27 L. J., G. F. 316 ; and see the 
question discussed by Kindersley, V.-C., 
in Oihson v. Hammermith R. Co. (32 L. J., 
Ch. 337), in which the defendants were 
held bound, under the Lands Clauses Act, 
to give compensation for trade fixtures. 


(/) Mimhall v. Xtoyd, 2 M. & W. 460; 
Mackintoih v. Trotter^ 3 M. & W. 184. 

((7) Pugh V. Artmy L. R., 8 Eq. 626 ; 
38 L. J., Ch. 619. 

(A) Mimhall v. Lloyd^ 2 M. & W. 460 ; 
Mackintosh v. Trotter ^ 3 M. & W. 184 ; 
but see Sumner v. Bromilowy infra, (n). 

(0 2 East, 88. 

(>) See Heap v. Bartony 12 0. B. 278; 
per Jervis, C. J. 

(k) Amos & F. 102. 

(/) See, however, Martin v. Rowoy 7 E. 

B. 237. 

(m) Amos & F. 107. 
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also be allowed in the ease of a stipulation in the lease that the tenant 
may remove the fixtures ‘‘ at the expiration of the term”(n). 

The surrender of a lease, it may bo added, will not prejudice the 
rights of a purchaser of fixtures before the surrender {o). Where 
the purchaser of lands brought an ejectment against a tenant from 
year to year, and the parties entered into an agreement that judg- 
ment should bo signed for the plaintiff, with a stay of execution till 
a given period ; it was held, that the tenant could not in the interval 
remove buildings, &c. from the premises which he had himself erected 
during his term, and before the action was brought (/;). Where the 
landlord during the term, by letter, declined to buy the tenant’s 
fixtures, but added, “ I have no objection to your leaving them on 
the premises and making the best terms you can with the incoming 
tenant,” it was held that such letter did not operate as a valid licence 
(it not being under seal) ; and that it the new tenant refused to pay 
for the fixtures so left, or to permit them to be removed, no action of 
tracer would lie for them, whilst they remained unseverod from tlie 
freehold (</). Where the tenant has a legal right to remove fixtures 
after the end of his term, and is prevented fi’om doing so by the 
landlord or incoming tenant, the action should be for preventing the 
plaintiff from exercising his right to sever and remove the fixtures (;•). 
But the value of fixtures severed during the tenancy, and of other 
goods left behind, may (after a sufficient demand and refusal) be 
recovered in trover (6-). But it is otherwise with respect to fixtures 
which were left unsevered on the expiration of the tenancy {t). 

It appears to be generally understood in practice, that where trading 
as well as ornamental fixtures may be removed, and are accordingly 
tahon down, the tenant is liable to repair any injury the premises may 
sustain by the act of removal; and in like manner, it woxild seem, that 
whore a fixture has been put up in substitution for an article which 
was attached to the premises at the time of the demise, the tenant, on 
taking down his own fixture, is bound to restore the former aitiole, or 
to replace it by another erection of a similar description (m). It has 
been held, that in removing engines, &c. partly fixed in brickwork, 
which a tenant has by the terms of his lease a right to remove, he may 
disturb such brickwork as is necessary, and is not bound to restore 

(n) Stans/leld y. Mat/or of Tortomouth^ Eeap v. Barton^ 12 C. B. 274. 

4 0. B., W. S. 120 ; 27 L. J., 0. P. 124 ; (y) Boffoy y. Eenderaon, 17 Q. B. 674 ; 

and see Sumner y. Bromikw^ 34 L. J., Leader y. Eomewood^ 6 0. B., N. S. 646. 

Q. B. 130; 11 Jut., N. S. 481 ; jBuyh y, (r) London and Westminster Loan and 
Arton^ supra. Discount Co. y. DrakSf 6 0. B., N. S. 

(o) Saint y. PiUey, L. B., 10 Ex. 137 800, 811. 

London and Westminster Discount Co. y (s) Leader y. Eomewoodj 6 C. B., N. S. 

Drake, 6 G. B., N. S. 798; 28 L. J., C. F. 646, 648. 

‘97. M Wilae y. fvaters, 

(p) litzherbert y. Shaw, 1 H. Blao. 268 ; {u) Amos & F. 89. 
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it to a perfect state, but that he is liable for unnecessary disturbance 
of brickwork («;). 

(g) Remedies respecting Fixtures, 

When fixtures whicli have become part of the realty, and irremov- 
able according to law, have been removed, the landlord may maintain 
an action on the case in the nature of waste; for such* removal 
amounts to an injury to the reversion, which the law considers 
waste (y). Whore such waste amounts to a breach of covenant, the 
landlord may sue either in case, or on the covenant, at liis election (z), 
lie may also, before the removal, apply to the High Court for an 
injunction to prevent the removal (^«). Although a landlord cannot 
maintain an action of trespass for entering the premises during the 
occupation of the tenant, because occupation is necessary to maintain 
fliat form of action; yet immediately upon the severance of the 
fixtures from the realty, tlioy become mere chattels, and he may 
maintain an action of trespass for taking them away, for the property 
is vested in him from the time of severance [b) ; again, where the 
fixtures have been unlawfully severed from the freehold and carried 
away, or otherwise converted or disposed of, the landlord may main- 
tain an action of trover for their value (c). 

Fixtures being often the subject of contracts, actions may bo brought 
for any breach of such contracjts by eitlier of the parties (d). These 
actions generally arise either from tlio breach of contracts respecting 
the care and disposition of fixtures during the existence of a tenancy, 
or upon contracts for tlie sale of fixtures. A lessee cannot even during 
his term maintain trover for fixtures attached to the freehold (c). If 
a landlord, during the term, severs fixtures from the freehold and 
distrains them, the tenant may maintain trover for them (/). But 
where a tenant leaves fixtures at the end of his term and the landlord 
aftenvards severs them, the tenant cannot maintain trover for them (g). 
Where a tenant assigned his lease by way of mortgage, but continued 
in possession and became bankrupt, whereupon the assignees removed 
fixtures which by the lease were to bo yielded up at the end of the 
term to the lessor ; it was held, that the mortgagee might maintain 
trover against the assignees (A). If a lessee, who is possessed of 


(jj) Foley V. jiddenbrooke, 13 M. & W. 
174. 

(y) ITUchman v. Walton^ 4 M. & W. 
409 ; Smith v. lUnder^ 27 L. J., Ex. 83. 

(a) Kinlyside v. Thornton^ 2 W. Blac. 
nil; Keme v. Iknlow^ 4 Taunt. 704 ; 
* Martyr v. Bradley , 9 Bing. 24. 

(a) Amos & F. 281—287. 

[b) Farrant v. Thompsoitf 6 B. & A. 826; 
Amos & F. 362. 

(fl) ffitehman v. JFaltcn, 4 M. & W. 409. 


(rf) Martyr v. Bradley^ 9 Bing. 24; 
Watson V. iane^ 11 Exch. 769 ; 25 L. J., 
Ex. 101. 

(e) Mackintosh v. TMer^ 3 M. & W. 
184 ; Jtoffey v. Henderson, 17 Q. B. 674. 

(/) Dalton V. Whittem, 3 Q. B. 961 ; 
Clarke v. Ihlford, 2 C. & K. 640. 

(y) Lyde t. HusseU, 1 B. & Ad. 894. 

(A) Hitchman v. Jfalton, 4 M. & W. 
409. 
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tenant’s fixtures, mortgage his term with the fixtures and afterwards Cn. XVI. s. 8. 
becomes bankrupt the mortgagee may recover in trover the value 
of the fixtures from the assignees, who have removed and converted ' tpccHng). 
them («). Where the assignees of a bankrupt mortgagor who had 
vested in his mortgagee an immediate interest in fixtures severed and 
sold them ; it was held, that the mortgagee was entitled to recover 
from the assignees the value of tlie fixtures estimated as between 
outgoing and incoming tenant (4-). A lessee of a house containing 
fixtures, executed an assignment of the premises by way of mortgage, 
not mentioning the fixtures: he afterwards assigned the premises 
and all his estate and effects, to tnistees ; the trustcos being in treaty 
for a sale of the fixtures, tlio mortgagee, wlioso principal and interest 
wore due, took forcible possession of the house, and refused, on de- 
mand, to deliver up the fixtures ; the trustees brought trover ; and 
it was held, that they could not recover for them (/). 

If an incoming tenant purchase as fixtures from the outgoing tenant Kemedios to 
property which in fact belongs to the landlord, he may recover back Damages for 
the money he paid for it, in an action against the outgoing tenant for 
money had and received ; and in su(;h action it will be no defence that turcji. 
the outgoing tenant was not aware that the articles belonged to the 
landlord, having bought them himself from a preceding tenant ; he, 
however, has his -emedy against such preceding tenant (/w). But 
there is no implied warranty of title in the contrai.-t of sale of a 
sonal chattel^ maxim being caveat emptor ; and therefore, in the 
absence of fraud, a vendor is not liable for a defect of title, unless 
there be an express warranty, or an equivalent to it, by declaration 
or conduct (»). Where the owner of the goodwill and fixtures of a 
public-house allowed another person to represent himself as such to 
the landlord, whereupon they let the house to him and ho sold the 
house and fixtures to a bonil fide purchaser ; it was held, that the real 
owner of the fixtures had estopped himself from recovering the fixtures 
of the purchaser (o). 

Sect. 9. — Survey and Valuation of Bihpidations and Fixtures, 

A landlord has no legal right during the term to enter upon the Right of 

demised premises to view the state and condition thereof, or the dilapi- ^ 

dations, wants of repair, mode of cultivation, &c., except in pursuance Premises to 

Survey, &c. (*) 

(*) BoydeUv. M'Miehael^ 1 0., M. &R. Onnrod^y. Jfuth^ 14 M. & W. 651, 664; 

177; Thompson v. Pettitf 10 Q. B. 101; Bumbyy. Bolletty 16 M. & W. 644; Sim 

HoraftUl v. Hey^ 2 Exoh. 778. v. Marryatj 17 Q. B. 281. 

! k) Thompson v. Pettit^ supra. (o) Oiegg v. Wells^ 10 A. & E. 90 ; and 

1) Longstaff v. Meagoey 2 A. & E. 167. see Freeman v. Cooke, 2 Exoh. 654 ; 6 D. 

m) J^5mson v. Anderton, Peake, 94. & L. 187 ; Clarke v. ffarl, 6 H. L. Cos. 

n) Morley v. Attenborough, 3 Exoh. 500 ; 633, 644, 655. 
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Survey and 
Valuation of 
Dilapidations, 


Estimate of 
Dilapidations 


Amount of 
Damages. 


of some power or authority in that behalf contained in the lease or 
agreement, or the Avritten or oral leave of the tenant (p). For any 
such unauthorized entry ho would be liable to an action of trespass at 
the suit of the tenant. When, as frequently is the case, there is a 
covenant or proviso in the lease’ or agreement that the landlord may 
enter so many times during the year to survey the premises, and to 
require the necessary repairs to be done, he may select any days in 
the year that ho thinks fit, whether they be the worst or best time 
for doing repairs (q). But a covenant for a landlord to be allowed to 
come into a house to see the state of its repair “ at convenient times 
is not broken by his not being allowed to go into some of the rooms, 
if the tenant has had no previous notice of his coming (r). 

Towards the end of the term, some respectable and competent sur- 
veyor or architect (to bo mutually agreed on) should be employed on 
behalf of both landlord and tenant to ascertain what defects and 
W'ants of repairs exist contrary to the covenants or stipnhtions in (ho 
lease or agreement ^ and the sum it will take to do what is necessary. 
He should, of course, be furnished with the lease or agreement, or a 
copy ; and lie should bo acquainted with the law as to the constnic- 
tion of covenants to repair and leave in repair, &c. (6*). He should 
decide fairly and impartially between the parties, in like manner as an 
arbitrator, lie should make a schedule of the repairs, &o. necessary 
to be done (stating them in detail), with an estimate of the sum it 
will take to do such repairs, &c. Such schedule and estimate should 
bo written upon an appraisement stamp {(). When the appraisement 
is not made on behalf of both parties, but merely for the private 
information of the party procuring it to be made, it does not require 
any stamp (?/). The charges of and incident to such survey and 
jippraisement should be expressly provided for by agreement between 
the parties and the person employed. In some cases the decision of 
the valuer may bo reviewed by the court, in the some manner as 
ordinary arbitrations (;r). 

It is usual and desirable that the tenant should, instead of executing 
the required repairs himself, pay the estimated cost of them to the 
landlord. What this cost is to be must depend almost entirely on the 
judgment of the surveyor. For the modem practice of surveyors, the 
reader is referred to the useful “ Handbook of House Property,” by 

(;») Ante, 572. under the ordinair covenant to leave in 

Iq) Hill T. Barclay, IG Ves. 403. repair, in Tarbuck'e Handbook of House 

(r) Doe d. Wetherell v. Bird, 6 0. & P. Property, 2nd ed. p. 74. 

195. (m) Atkinson v. Fell, 6 H. & S. 240; 

{») Ante, 662 et eeq. Jackson v. Stopherd, 2 Gr. ft M. 861, 367 ; 

(0 Stamp Act, 1870(33ft 34yiot. o. 97), Amos ft F. 357 ; Stamp Act, 1870 (33 ft 
and Sebed. tit. Appraisement, post, Ap- 34 Viot. o. 07), and Sched. tit. Appraise^ 
pendiz A., Sect. 7. ment, Exemption 1. 

See a very full fonn of speoifloation {x) See Be Hopper, L. B*, 2 Q. B. 867 ; 
illustrating ** a few matters arising” 36 L. J., Q. B. 97. 
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Mr. E. L. Tarbuck, architect and surveyor, of which a second edition Cn. XVI. s. o. 

has recently (1880) appeared. vaimtimif 

The valuation of any fixtures to be paid for by the landlord at the Diiapidationn, 

end of the term may be made in like manner. But, as a general rule, 

a landlord is not obliged to pay for any fixtures whatever, except such 
as he has expressly contracted to take and pay for at the end of the 
term, or for which he is liable according to the custom of the country. 

Where a valuation of fixtures takes place, as above suggested, nothing 
should be included in it except those fixtures which the tenant has 
a legal right to bo paid for pursuant to the covenant or custom, or to 
remove during the term (y), either by virtue of some express stipula- 
tion in his lease or agreement (s), or by the custom of the country (^^), 
or under the general law of fixtures. Under the last aro comprised 
articles of ornament and convenience (i), machinery, engines and 
other things erected for the purpose of trade (r), and not merely for 
agricultural purposes (d) ; unless, indeed, they were erected or put up 
with the written consent of the landlord, and one calendar month’s 
written notioo of the tenant’s intention to remove them has been 
given, and the landlord has elected to purchase thorn pursuant to 
14 & 15 Viet. c. 25, s. 3 (e), or tho contract of tenancy be subject to 
the operation of tho Agricultural Holdings Act, 1875 (/). 

If, after such valuations have been made and paid for, tho incoming 
tenant discover that ho has paid for too much, or for things not in- 
cluded in the valuation, he cannot recover tho over-payments in an 
action for money had and received, especially whore ho had not given 
any notice of tho errors, and demanded back the money before 
action (g). 

Valuations between outgoing and incoming tenants of fixtures, &c. ValuiiwuiiB 
should be made in like manner as between landlord and tenant ; but 
the incoming tenant shmdd take especial care to ascertain that ho will 
have a good title as against the landlord^ to any fixtures ho pm’chases 
from tho outgoing tenant (//) ; for it is to be remembered that an 
outgoing tenant has only a right to remove his own fixtures during his 
term (/) ; and he cannot, by agreement or .otherwise, convey to tho 
incoming tenant (without tho landlord’s concurrence) a greater right 
or title than he himself possesses. Consequently, if the tenant’s 
fixtures are permitted to remain affixed to tho demised premises when 
the old tenancy ends and the new one commences, they will belong to 
the landlord as parcel of the freehold, notwithstanding tho incoming 


(e) See ante, 699. 

(z) Ante, 608. 
la) Post, Chap. XX. 
(6) Ante, 602. 

[c] Ante, 602. 

[d) Ante, 699. 
z) Ante, 606. 


(/) Ante, 606. 

(^) Freeman y. Jeffries^ L. B., 4 Ex. 
189. 

(A) Elliott V. Bishop, 10 Exch. 496 ; 11 
Exch. 113; 24 L. J., Ex. 33; Burt y. 
EaMt, 18 G. B. 162, 893. 

(i) Ante, 698. 
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tenant has paid for them to the outgoing tenant their full value as 
fixtures (A-). To prevent this, the fixtures so purchased should be 
specified in a schedule to the new lease, and an express provision 
inserted therein that the tenant shall be at liberty at any time during 
the term to remove and dispose of them (inter alia) as tenant’s 
fixtures. An outgoing tenant, who has quitted possession, has no 
right to re-enter on the incoming tenant to remove any fixtures 
whatever (/). 

The surveyor is to be paid according to his labour, and not ac- 
cording to the amount of bills ho looks over, or the amount of money 
expended, or to bo expended (m) ; althougli a commission of 6 per 
cent, on the sum laid out, when such was proved to bo the usage, has 
been allowed (ii). If a surveyor make an estimate, which turns out 
to be incorrect to a considerable amount, and consequently entirely 
useless, through his omitting to take reasojiablo precaution in forming 
his judgment, he is not entitled to recover .anything for his plans, 
specifications or estimates made for the work (o) ; but this is a dan- 
gerous ground of defence, it being a question for the jury whether 
the work done was of ffwy use or value to the defendant (p). It is 
frequently better to pay the sum demanded (as agreed) and after- 
wards bring a cross-action for the negligence and want of duo care 
and skill. Whore in making the valuation the surveyor acts as an 
appraiser within the meaning 'of 46 Geo. 3, c. 43, and 8 & 9 Viet, 
c. 76, hy which latter <an annual duty of two pounds is imposed, ho 
cannot recover his charges unless duly licensed .as .an appraiser or as 
an auctioneer (f/) or house agent (r). 

“ The customary fee for c.stimating dilapidations is five per cent, 
upon tho estimate, but not less than two guineas, exclusive of travel- 
ling expenses, time in going to distant parts, and ultimate trouble. 
An umpire sometimes charges five guineas a day” (s). 

(i) Ante, 698. 2 F. & F. 67. 

(/) leader v. Homewood^ 5 C. B., N. S. (p) Farnsworth v. Oarrard^ 1 Camp. 38; 

646 ; 27 L. J., C. P. 316. Bracey v. Carter^ 12 A. & E. 373. 

(m) Upsdell v. Stewart^ Peake, 193. (y) Falk v. Foree^ 12 Q. B. 660. 

(«) Chapman v. J)e TastH^ 2 Stark. 291; [r) 24 & 26 Vifit. c. 21. 

3faUliy V. Christie^ 1 Esp. 340. (ii) Tarbuck’s Handbook of House Pro- 

(o) Moneypenny v. Uartland, I C. & P. perty, 2nd ed. p. 85 (a.d. 1880). 

352 ; 2 Id. 378 ; Whiity v. Id. Billon, 
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Uect. 1, — Insurance against Fire, 

(a) Liahilitj/ in Case of Fire, 

At common law tenants were not answerable to their landlords for On whom 
accidental or negligent burning : then came the Statute of Gloucester 
(6 Edw. I, c. 5), which, by making tenants for life and years liable to 
waste, without any exception, rendered them answerable for destruction 
by firo {a) ; but by 14 Geo. 3, e. 78, s. 86 (/;), “ no action, suit or pro- 
cess whatsoever shall bo had, maintained or prosecuted against any 
person in whose house, chamber, stable, barn or other building, or on 
whose estate any fire shall accident ally begin ^ nor shall any recom- 
pense be made by such person for any damage suffered thereby;*' 
provided “ that no contract or agreement made between landlord and 
tenant shall be hereby defeated or made void.” This enactment is not 
of a local and personal nature, but extends to the whole kingdom (c). 

It does not apply where the fire is lighted intentionally, and mischief 
results to a neighbour; nor where the fire is produced by negli- 
gence (rf), nor will it affect any express covenant or agreement to 
repair, &o., because of the proviso above mentioned. 

(а) Ante, 682. also FiUiter v. Phippard^ 1 1 Q. B. 366. 

(б) Which is still in force, 18 & 19 Viot, ' (d) FiUiter v. Phippardj 11 Q. B. 366 ; 

0 . 122, 8. 109. Vftughan v. Taff Vale R, Co, (in error), 6 

{c) Fx parte QoreUy^ Jn re Parker^ 34 H. & N. 679. 

L. J., Bkt. 1 ; 10 Jur., N. S. 1086. See 
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(b) Covenant to Insure. 

Leases of premises, which (iomprise houses or other buildings, 
frequently oonttiin a covenant on the pai't of the lessee, his executors, 
administrators and assigns, to insure all or some of the demised 
buildings to the full value, or some proportion thereof, or to not less 
than a fixed amount, in some respectable insurance office (the name of 
which is som(jtimes mentioned), either in tlio joint names of the lessor 
and lessee (<?), or in the name of the lessor (/) or of the lessee; and 
to keep the same so insured during the tenn; and to produce the 
policy and show the receipt for the premium for the current year to 
the lessor or his agent on request (//) ; and to lay out and expend all 
insurance monies received in rebuilding or repairing the demised pre- 
mise's as may bo necessary. Sometimes it is further stipulated that 
if the tenant omit so to insure, the landlord may do it, and rocover 
the amount paid, by distress or otherwise, as for rent in arrear. 

By 14 (ieo. 3, c. 78, s. 83, insurance offices are “authorized and 
required upon the request of any person or persons interested in or 
entitled unto any house or liouses or other building which may bo 
burnt down, demolished or damaged by fire, or (without sucli request) 
upon any grounds of suspicion that the owner or owners, occupier or 
occupiers, or any person or persons who shall have insured such 
house or houses or other buildings, shall have been guilty of fraud, or 
of wilfully setting their liouso or houses or other buildings on fire, to 
cause the insurance money to be laid out and expended, as far as the 
same will go, towards rebuilding, reinstating or repairing such house 
or houses or other buildings so burnt down, demolished or damaged 
by fire ; unless the party or parties claiming such insurance money 
shall within sixty days next after his, her or their claim is adjusted, 
give a sufficient security to the governors or directors of such insurance 
office, tliat the same insurance money shall be laid out and expended 
as aforesaid; or unless the said insurance money shall be, in that 
time, settled and disposed of, to and amongst all the contending 
parties, to the satisfaction and approbation of such governors or 
directors of such insurance office respectively.’’ 

This enactment is still in force (//). It is not limited to the metro- 
politan district, but is applicable to the whole kingdom (i). To 
entitle a landlord or other owner to the benefit of it, he must make a 
distinct request to the insurance office to apply the policy money in 

(f) 8 & 9 Viet. c. 124, Sched. Form 6 (g) Doe d. Bridyer v. Whitehead^ 8 A. & 

(Appendix A., sect. 1, post) ; Doe d. E. 671 ; Doe d. Ive v Scotty Am. & Hod. 
Muston V. Gladwin^ 6 Q. B. 953 ; Wilson 76 ; 8 & 9 Viet. o. 124, Sohed. Form 6, 
V. Wilson, 14 0. B. 616 ; Green v. Low, 22 post. Appendix A., sect. 1. 

Bear. 625. (A) 18 & 19 Viet. o. 122, s. 109. 

(/) Tenniall v. Harhorne, 11 Q. B. 368. (i) Een parU GoreUy, In re Barker, 34 

T-. J., Bkt. 1 ; 10 Jnr., N. S. 1086. 
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lebuilding, before they have settled 'with the tenant insuring ; and in On.XVll. b.i. 
no oase is the landlord or owner entitled to rebuild himself and claim 

the policy money (A). His remedy appears to be by a mandamus, 

after a sufficient request and refusal {k), A tenant seems to be clearly 
included in the words “person interested” (/). A tenant from year 
to year insuring is not limited in his claim on the insurance company 
to the extent of his interest in the property insured [k). Trade fix- 
tures put up by a tenant and removable by him are not within tlio 
words “houses or other buildings,” as used in this section {m), A 
purchaser of property insured for does not, by the mere fact of pur- 
chase, acquire a right to the insurance monies {n). And where a fire 
policy has been assigned, the insurers, in the absence of express con- 
tract to do so, are not bound upon the application of the assignee to 
pay him upon the policy (o). 

By 22 & 23 Viet. c. 35, s. 7, “ the person entitled to the benefit of 22 & 23 Viet, 
a covenant on the part of a lessee or mortgagor to insure against 
loss or damage by fire shall, on loss or damage by fire happening, have benefit 
have the same advantage from any then subsisting insurance relating 
to the building covenanted to bo insured, eilected by the lessee or >5uranco. 
mortgagor in respect of his interest under the lease or in the property, 
or by any person claiming under him, but not effected in confoimity 
with the covenant, as ho would have from an insurance effected in 
conformity with the covenant.” 

By 8. 8, “ where, on the bon& fide purchase after the passing of Sect. 8. 
this act of a leaseliold interest under a lease containing a covenant on 
the port of the lessee to insure against loss or damage by fire, the protected in 
purchaser is fumisiied with the written receipt of the person entitled Insur- 
to receive the rent, or his agent, for the last payment of rent accrued auce at Time 
due before the completion of the purchase, and there is subsisting at of 
the time of the completion of the purchase an insurance in conformity 
with the covenant, the purchaser or any person claiming under him 
shall not be subject to any liability, by way of forfeiture or damages 
or otherwise, in respect of any broach of the covenant committed at 
any time before the completion of the purchase, of which the purchaser 
had not notice before the completion of the purchase ; but this provision 
is not to take away any remedy which the lessor or his legal repre- 
sentatives may have against the lessee or his legal representatives for 
breach of covenant.” 

The covenant to insure seems to be a covenant that runs with the Goyonant to 

Insure runs 

' with Land. 

(k) Simpson v. Scottish Union Insurance (/n) Ex parte GoreUy^ In re Barker^ 

Cb., 1 H. & M. 618 ; 32 L. J., Gh. 329. supra. 

(i) See ante, 380, where the effect of (n) Poole y. Adams^ 33 L. J., Oh. 639; 
the enactment upon the rule of Leeds v. 12 W. B. 683. 

Cheetkam^ 1 &im. U6, is noticed. (o) London Investment Co, r, Moni^orSf 

9 L. T. 688. 
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Ch.XVII,b.i. land (/?). Under a covenant to insure in such office as the lessor or 
assigns should direct, an assignee of the reversion cannot take 
advantage of a direction given by the lessor before assignment, which 
had not been obeyed, so as to work a forfeiture after the assignment, 
the lessee not having had notice of the assignment nor any:, direction 
from the assignee (</). 


Breach of 
Ck)venant to 
Insuro is 
committed by 
failure to lu- 
sure for ever 
HO short a 
Timel 


Where a lessee has covenanted to insure and keep insured the 
buildings demised, or any pai*t thereof, it will be a breach of the 
covenant if he permit them to remain uninsured, although it be only 
for a short period of time, and no fire or damage happen. Thus, 
where a lessee covenanted to keep premises insured, and omitted to 
pay the premium till after the expiration of fifteen days beyond tho 
year, but at the end of tho month ho paid the premium, which was 
accepted by tho company, as reviving tho insurance from the former 
year ; it was held, that tlio covenant was broken, the j)remises having 
in fact remained uninsured from tho expiration of the fifteen days to 
the time tho premium was paid (r). But where a lessee, having cove- 
nanted to keep 800/. insured on tho promises, effected an insurance 
containing a memorandum, that in case of the death of the insured 
the policy might be continued to his personal representative, provided 
an indorsement to that effect was made upon it within throe months 
after his death, and died, and an indorsement continuing tho policy 
to his personal representative was made after the expiration of the 
three months, it was held to bo no broach of the covenant to insure^). 
Where a lessee covenants to insure and keep insured the buildings 
demised, and to deposit the policy with the lessor, tho covenant does 
not mean that ho is to effect one policy and keep that policy oh foot, 
but that tho premises shall always bo kept insured by one policy or 
another ; and it is a breach if they are uninsured at any one time, 
and a continuing breach for any portion of the time they ore unin- 
sured (/). A purchaser of a leasehold may object to the vendor’s 
title on the ground that he has incurred a forfeiture by omitting for 
the space of a month to pay the annual premium of insurance pur- 
suant to his covenant, although it does not appear that the lessor has 
taken advantage of tho forfeiture (w). But a defect of this sort may 
sometimes be provided against by a special condition of sale {x). 


(p) Sec Vernon v. Smithy 5 B. & A. at 
p. 9, per Beat, J. And see ante, 150. 

(q) Crane v. liatten^ 2 Com. L. B. 1696; 
23 L. J., Q. B. 220. 

(r) Doe d. ^tt v. Shewing 3 Camp. 134 ; 
Wilion y. IVilton, 14 G. B. 616 ; 23 L. J., 
G. P. 137 ; Doe d. Darlington y. Ulph^ 13 
Q. B. 204 ; 18 Id. 106. 

(«) Doe d. Pitt y. Laming^ 4 Camp. 73. 


(t) Doe d. Plower v. Pech^ 1 B. & A. 
428; Eyde v. Watte, 12 M. & W. 264 ; 1 
D. & L. 479; Doe d. Baker v. Jonee, 6 
Ezch. 498 ; Cole Ejeo. 429. 

(w) WiUon V. Wilton, 14 C. B. 616 ; 
Palmer v. Oosen, 26 L. J., Gh. 841. 

(£) Eoxcell y. Kightley, 8 De Oex, M. 
A G. 826 ; 25 L. J., Ch. 864. 
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The breach of a covenant to insure is a continuing breach. Where Cn.xvil. 8 . 1 . 
there was a covenant to insure and continue insured the premises in Owmmt to 
the joint names of the lessor and the lessee, hut the lessee effected an — — — 
insurance in his own name alone, and showed the policy to the lessor, 
who approved of it, and afterwards accepted rent ; it was held, that j)oe v. 
there was a continuing broach of the covenant, and that the accept- 
anoe of rent waived the previous breaches only (y). A breach of 
covenant is committed if the lessee covenants to insure the buildings 
from time to time and at all times, and leaves a part uninsured for 
two months after the execution of the lease, or even less (s) ; although 
the greater part of the premises were already insured at the requisite 
amount by a policy expiring at the end of two months, and on 
its expiration a new policy was effected covering all the premises, 
which were then insured at the stipulated amount (r/). So, whore 
there was a covenant by the tenant to insure in the names of three 
lessors, and the insurance was made in their names jointly with the 
tenant, it was held a breach of the covenant (<i). Where the lessee 
was to insui’e, with a proviso that if ho did not the lessor might, it 
was hold, that the lessor could not recover in ejectment for a for- 
feiture, if by liis conduct he had led the lessee to believe the premises 
wore insured by himself (i). 

Where the performance of a covenant to insure in a sublease did Action 
not necessarily include a performance of the corresponding covenant 
in the original loose, and the premises were uninsmed, and the 
original lessor entered for breach of the covenant to insure, and 
there was no general covenant in the sublease to indemnify against 
the covenants in the original lease, the lessee failed to recover 
against the sublessee damages for the term which he had lost by the 
non-insurance (c). 

' Originally no relief could have been obtained oven in a court of Relief against 
equity against an ejectment for a forfeitm’o by not insuring (rf), ^h'ore^nSthep 
unless there had been fraud or misleading on the part of the lessor (e). nor 

Relief was first given in equity under 22 & 23 Viet. c. 35, and after- 
wards at law by the Common Law Procedure Act, 1860 (23 & 24 
Viet. c. 126), B. 2, but subject to four important conditions : (1) that 
no loss has happened ; (2) that there has been no fraud ; (3) that 
there has been an insurance on foot ; and (4) that the relief is not to 
be repeated (/). 

(y) I)o9 d. Muuion y. Gladwin^ 6 Q. B. 706 ; Colo Ejeo. 430. 

953 ; Cole Ejeo. 429. (e) Logan v. Hall^ 4 0. B. 598. 

(c) Fefiniall Y. Jlarhome^ 11 Q. B. 368 ; (d) White v. Warner, 2 Meriy. 459; 

Ihe d. Darlington y. Ulph, 13 Q. B. 204 ; Gregory v. Wthon, 9 Haro, 683. 

18 L. J., Q. B. 106. {e) Meek v. Carter, 4 Jur., N. S. 992. 

(a) FmniaU y. JIarbome, supra. \f) See further as to this ante, 302. 

(b) Doe d. Fitifian v. Sutton, 9 C. & F. 

L.T. • S S 



626 


Chap. XVII— Ordinary Particular Covenants. 


Sect. 2. — Not to Asmyn or Sublet loithout Licence, 

(a) Covenants and Conditions against. 

It seems to "be settled, altliougli tliero are some early decisions to tho 
contrary (//), that under an agreement for a lease “ ^vith common and 
usual covenants” the lessor is not entitled to have a covenant inserted 
not to assign or sublet without his licence (A). Even an agreement 
for a lease to contain a covenant not to sublet and to hold on other 
(.■o^'enants of a ground lease which contained a proviso for re-entry 
on breach of covenants generally, but did not contain a covenant not 
to sublet, has been held not to entitle tho lessor to a proviso for 
re-entry on breach of tho covenant not to sublet (/). 

A covenant or proviso that tho lessee shall not set, let, or assign 
be iu writing, ovor the wholo or part of tho premises without leave in writing, will 
not be affected by an oral licence to let part [j). But the licence need 
not be in writing, unless that be expressly required by the terms of 
the lease ; and if, when a written licence is necessary, the lessor gives 
a parol licence on purpose to ensnare the lessee (and that can bo 
proved), a court of equity will relieve on the ground of fraud (A), 
this being an exception to tho general rule (/). Where lessees, holding 
with a covenant not to assign without written consent, sold their 
interest to a person who entered with the consent of the’ lessor, but 
never took a formal assignment, it was held that no breach of tho 
covenant had been committed [ni). 

Vendor must jf vendor of a lease, in which there is a covenant not to assign 
liccuce. without licence, contract to assign his interest, it is incumbent on him, 
and not on tho purchaser, to procure the lessor’s licence for the assign- 
ment (h) ; although he seems not to be bound to take legal proceedings 
to obtain it (o). Where A. assigned to B. a lease of a farm from 0., 
which contained a covenant not to assign without O.’s consent in 
'writing, and B. agreed to assign the lease to D.’s nominee, D. to pay 
tlio expenses of the assignment and 180/. on a day certain for the 
improvements and manure ; to take tho crops at a valuation, and to 
have immediate possession ; it was held, that to support an action on 


CH.XVII. 8.2. 

Covenant 
not to Assign 
or Sublet, 


Such Cove- 
nants not 
common and 
imual. 

Church V. 
Broun, 


Wlietber 
Licorice must 


(^) Morgan v. Slaughter y 1 Edp. 8 ; 
Folkingham v. Crofty 3 Anst. 700, and see 
Haberdashers' Co. v. IsaaCy 3 Jur., N. S. 
611, Wood, V.-C. 

(A) Hampshire v. WickenSy L. R., 7 
Ch. D. 656, and 113, ante; Church v. 
Broum, 15 Vea. 253, 271. 

(•) Crawley v. FrieSy L. R., 10 Q. B. 
'302 ; 33 L. T. 203 ; 23 W. R. 874. 

{j) d. Oregson v. HarrisoHy 2 T. R. 
426. 

[k) Bichardson v. Evans, 3 Mad. 218. 


(/) See Hill v. Barclay y 18 Vea. 66. 

(w) West V. Dolby L. R., 6 Q. B. 460 ; 
39 L. J., Q. B. 190; 23 L. T. 76; 18 
W. R. 1167 (Ex. Ch.). 

(») Lloyd y. Crispey 5 Taunt. 249 ; Maeo/i\ 
V. CordsTy 7 Taunt. 9 ; Barker v. BankSy 2 
F. & F. 213 ; Davis v. Nisbett, 10 C. B., 
N. S. 762 ; 31 L. J., 0. P. 6. Aa to pay- 
ment of rent upon an agreement for aub- 
loase aee Brook y. Fletcher, 37 L. T. 100. 

(o) Lehmam v. M Arthur, L. R., 3 Ch. 
496. 
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this agreement, B. must show that he had obtained C.’s consent-in 
writing to the assignment, though D, had taken possession of the 
premises, had cut down the crops, and had paid part of the 180/. 
to B. (p). 

Where in an agreement for a sublease it was provided that the 
sublease should contain the like conditions and stipulations as were 
contained in the original lease, and the original lease contained a 
covenant not to assign without the lessor’s consent, it was held that 
the sublessor’s consent was the consent to bo required (< 7 ). 

The covenant not to assign or sublet without licence seems to run 
with the laud, so as to bo binding on the assigns of the lessee (;*). 

(b) Licence io Amtjn or Sublet. 


Cu.xvir.fl.2. 

Covenant 
not to Amgn 
or Sublet. 


Agreement 
for Subleaflo. 


* * Aiintiing 
with Land.’* 

Williams V. 

Mark. 


The unreasonable doctrine of Dumpor\s ca,sc, that a licence to assign Bimpor'a case. 
or sublet operated as a total waiver of tho condition against assign- 
ing or sublotting, such condition being (ionsidered as an on tiro 
tiling, not capable of being waived or released as to part only (.s), 

Avas never oveiTuled. It Avas, however, abrogated by statute 22 & 23 22 & 23 Viet. 
Viet. c. 35, which, it Avill be observed, applies to all kinds of ^iooncoto 
liconco. By sect, 1 of this act it is enacted, that “Avhero any AsHignor 
licence to do any act which without such liconco AV'ould create a temisoDTyto 
forfeiture, or give a right to re-enter, under a condition or power Permissioa 
reserved in any lease heretofore granted or to be hereafter granted, 
shall at any time after the passing of this af5t bo given to any 
lessee or his assigns, every such licence shall, unless otherAvise 
expressed, extend only to tho permission actually given, or to any 
specific breach of any proviso or covenant made or to bo mjide, 
or to the actual assignment, underlease or other matter thereby 
specifically authorized to be done, but not so as to prevent any pro- 
ceeding for any subsequent breach (unless otherAvise specified in such 
licence), and all rights under covenants and poAvers of forfeiture and 
re-entry in the lease contained shall remain in full force and virtue, 
and shall bo available as against any subsequent breach of covenant 
or condition, assignment, underlease or other matter not specifically 
authorized or made dispunishable by such licence, in tho same manner 
as if no such licence had been given ; and the condition or right of 
re-entry shall be and remain in all respects as if such licence had not 
been given, except in respect of the particular matter authorized to 
be done.” 


ip) Mason v. Corder, 7 Taunt. 9. 

{q) Williamson v. Williamson^ L. R., 9 
Ch. 729; 43 L. J., Ch. 738; 31 L. T. 
291. 

(r) Williams v. Earle, L. R., 3 Q. B. 
739 ; 37 L. J., Q. B. 231. But sco West 


V. J)obb, L. R., 4 Q. B. 634, and 160, 
ante, as to whether assigns are bound if 
fwt named. 

(.s) J)umpor'*s case, 4 Co. R. 119 b ; 1 Smith 
L. C. 41 (7th ed.). 
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Covenant 
not to Amgn 
or Sublet, 

Lioonco to 
one of 

Beveral) u not 
Lioonoo to 
Co-lesseos. 

22 & 23 Viet. 
0 . Zb—contd, 


** Arbitraiy’* 
refusal of 
Consent. 

Treloar v. 
Bigge, 


By sect. 2, “ where in any lease heretofore granted or to he here- 
after granted there is or shall he a power or condition of re-entry on 
assigning or under-letting or doing any other specified act without 
licence, and a licence at any time after tlie passing of this act shall he 
given to one of several lessees or co-owners to assign or underlet 
part only of the property, or to do any other such act as aforesaid in 
respect of part only of such property, such licence shall not operate 
to destroy or extinguish the right of ro-entry in case of any breach of 
the covenant or condition hy the co-lessee or co-lessees, or owner or 
owners, of the other shares or interests in the property, or hy the 
lessee or owner of the rest of the property (as tlie case may ho), over 
or in respect of such shares or interests or remaining property, hut 
such right of re-entry shall remain in full force over or in respect of 
the shares or interests or property not the subject of such licence.” 

[The third section of this act provides for the apportionment of 
conditions of ro-entry in case of severance of reversion. See this 
section set out antc^ Chapter VII., Sect. 3, page 237. As to Waiver, 
see /JOS#, page 632.] 

Where tho covenant was not to assign without consent, “ such con- 
sent not being arbitrarily withheld,” it was held, that the effect of 
these words was not to give the lessee a right of action for an arbi- 
trary refusal of consent, hut merely to allow him, in case of an 
arbitrary refusal, to assign without consent. And in the same case 
the majority of tho court intimated that a refusal grounded on an 
expectation that the property would he required hy a public body 
under tho Lands Clauses Consolidation Act was not arbitrary (#). 


Pecuniary The very serious question whether a pecuniary consideration can bo 
for Licence, required for the licence does not appear to have been considered by 
the courts, nor does the risk of such a consideration being required 
appear to have been expressly guarded against in tire precedents of 
conveyancers. It is believed that a consideration is very seldom 
required in practice, but the question whether it is to be requirable 
is not one which ought to be left in uncertainty when the lease is 
being settled. Upon tho covenant as framed in the unqualified form, 
it is conceived that the requirement of a pecuniary consideration for 
' the licence is perfectly legal, although it might perhaps be argued 
that only a reasonable, and not a prohibitory, consideration can be 
required (w). 

(0 Treloar v. Bigge^ L. E., 9 Ex. 151 ; 16 W. E. 888, and ante, 230. The worda 

43 Ii. J., Ex. 95 ; 22 W. E. 843. But see such consent not being arbitrarily with- 

Shepheard v. Hong Kong^ Corporation y held,” or like words, are now frequently 
20 W. E. 459, per Malins, V.-C. inserted, and it is conceived that they 

(«) See Hilton v. Tippery 18 L. T. C26 ; exclude a pecuniary consideration. 
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(o) Breach of Covenaiit not to Assign, 8fc, 

A covenant not to assign without licence is broken upon the execu- 
tion by the lessee (without licence) of any deed whereby he parts 
with the demised premises for the whole of the resklm of his term ; 
although such deed purports to bo merely a lease or sublease for an 
equal or longer term, at a different rent, payable to himself, and 
contains other and different covenants and stipulations than those in 
the original lease (i’). In order that an assignment shall create a 
forfeiture, the instrument must be valid and effectual in i)oint of law 
and not void as an act of bankruptcy (:r). An advertisement to sublet 
or assign is not a broach of contract, if no actual sublease or assign- 
ment be made (//). 

A covenant iiot to assign or other^visc part with the premises, or 
any part thereof, for the whole or any part of the term, is broken by 
a sublease (s) ; but a covenant “ not to assign, transler, set over, or 
otherwise do or put away the leaso or premises,” is not(r/). A 
covenant against subletting ^vill restrain an assignment {h). 

Letting lodgings has been held not to bo a breach of a covenant 
not “to grant any under-lease for any term whatsoever, or lot, 
assign, transfer, set over, or olherwiso part with ” without the licence 
of the lessor ; for “ the covenant,” said Lord Ellenborough, “ can 
only extend to such under-letting “as a licence might be expected to 
be applied for ; and who ever heard of a luience from a landlord to 
take in a lodger? ” (c) But 'the same learned judge ruled otherwise 
where tho covenant was not to let tlio promises, or any part thereof (rf), 
and the ruling itself has been questioned in a later ease (^?), where 
land was suffered to be occupied by more persons than one. On 
principle it would seem that if the covenant bo not to sublet tho 
premises or any party the letting lodgings would bo a breach, other- 
wse not. 


A covenant “ not to alien, sell, assign, transfer, sot over or otherwise 
part with the leaso or premises ” was ruled, before tho Judicature Act, 
not to be broken by a deposit of the lease as a security for a loan (/) ; 


(v) Ante, 239. 

{x) Doe d. Lloyd v. Pouell, 5 B. & C. 
308 ; 2 Y. & J. 372. 

(y) QourUy t. Dulce of Somerset, 1 V. & 
B. 68. 

(a) Doe d. Holland v. Worsley, 1 Camp. 
20 ; Cole £jco. 436. 

(rt) Crusoe d. Dlenmee v. Bughy, 2 W. 
Blac. 766 ; 3 WIIb, 234 ; Kinmrsley v. 
Orpe, 1 Doug. 66 ; Church v. Broun, 15 
Vea. 268. 

(b) Greenaway y. Adams, 12 Yes. 396. 
{f) Doe d. Fitt v. Laming, 4 Camp. 77. 


As to whether lotting lodgings is a 
** trade/’ see G34, post. 

(rf) Boe V. Sales, 1 M. & S. 297. 

(dr) Grcenslade v. Tapscott, 1 Cr., M. & 
R. 69, per Parke, B. Both in Fitt y. 
Laming a;id lioe v. Sales cxclusiyc posses- 
bion was granted. 

(/) Doe d. Fitt v. Hogg, 4 D. & R. 226; 
1 C. &P. 160, per Abbott, C. J., whoiso 
ruling was upheld by the court. As to 
effect of equitable mortgage of lease, see 
Moores y. Choat, 8 Sim. 608, and ante, 244. 


CH.XVII.fl.2. 
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or Sublet, 


Breach by a 
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Ch.xvii.b.2. but the effect of section 24 of that act would seem to be to alter the 
law in this respect. 

or Sublet . 

Adsignment asBignment by operation of law, and not by the voluntary and 

o^Law— no” immediate act of the party, as where leasehold premises are assigned 
breach. to a railway company under the compulsory powers of their act (jf), is 
no breach of a covenant against alienation. A lease taken in execu- 
tion on a warrant of attorney to confess a judgment given by the 
lessee, is not a forfeiture of the lease under a covenant by such lessee 
“not to lot, set, assign, transfer, make over, barter, exchange or 
otherwisf^ part with the indenture, &o., for there is a distinction 
between those acts which a party does voluntarily, and those which 
pass in invitum (//) ; but where it wjis found by verdict, that the 
tenant gave such a warrant of attorney to a creditor for the express 
purpose of enabling such creditor to take the lease in execution under 
the judgment, it was held to bo in fraud of the covenant ; and the 
landlord, under the clause of re-entry, reoovered the premises in eject- 
ment from a purchaser under the sheriff’s sale (e). Where a lease 
contained a clause of re-entry, in case the term should be extended or 
taken in execution, and the sheriff entered the premises during the 
term, under a writ of extent against the lessee at the suit of the 
crown, hold an inquisition, and seized tlie lessee’s interest into the 
King’s hands ; it was held, that this was a taking in execution within 
the latter clause of the proviso, and therefore that the term was 
forfeited (A^). 


Bankruptcy Where tho lessee becomes a bankrupt the operation of the Bank- 
rupt Acts, by which tho property becomes vested in the trustees in 
bankruptcy, docs not create a breach of tho contract against alienation 
without licence (/) ; and what is more, the trustees in bankruptcy have 
a right to assign the lease over (m). Tho assignment being done by 
the authority of a statute, supersedes any private agreement between 
the parties, and is, therefore, no breach of the condition (w). But a 
lease may bo made subject to a proviso for re-entry by the lesspr, in 
the event of tho lessee becoming bankrupt ; and such proviso will be 
valid as against his assignees (o). 

Marriago of Where the lessee of a term for years is a single woman, and there 

XjGBSOOt 

(^) Slipper V. Tottenham atid Hampstead {k) Rex v. Topping ^ M^Olol. & Y. 644. 

' Junction R. Co., L. H., 4 Eq. 112, 114; (/) Wadhamv. Marlow, 

36 L. J., Gh. 841. And Boe Baily j. ])$ 8 East, 314, n. ; 4 Doug. 64. 

Crespigny, L. R., 4 Q. B. 180. (m) Boe d. Ooodbehere v. Sevan, 3 M. & 

[h) Boe d. Mitehinson y. Carter, 8 T. B. S. 353, 360, 361. But BOtf ante, 263. 

67 : Croft v. Lumley, 6 H. L. Gas. 672; 27 (n) Wetherell v. Oeering, 12 Ves. 612 ; 

L. J., il. B. 321. Boe d. Lockwood v. Clarke, 8 East, 185. ' 

(t) Boe d. Mitehinson v. Carter, 8 T. R. (o) Roe d. Hunter v. Oalliere, 2 T. R. 
800. 133. 
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is a condition against alienation, her taking a husband is no breach Cn.xyil. b.2. 

of the condition (»). CS)W»««< 

ftot to Amgn 
or Sublet, 

Whether a bequest of the term (to any other person than the Bequest of 
lessee’s executor) is a breach of the covenant not to assign without 
licence is a point not precisely determined by authority. Where the 
lessee, having covenanted “ not to assign over the term without the 
lessor’s consent first had in writing,” bequeathed the term mthout 
any such consent obtained ; it was held not to be such an assignment 
as was a breach of the covenant (q). And in a later case, Bay ley, J., 
treated it as settled that “ a devise of the term by the lessee is not 
a breach of the covenant not to assign ” (r). But the contrary has 
no doubt been held («). On principle it would seem tliat the opinion 
of Bayley, J., is correct : that assignment and such like words apply 
only to transfer inter mos; and that if the lessor desire to exclude 
a specific devise of the term, ho must do so by express words (^). 

In any event the whole estate of the lessee is liable for broaches of 
covenant, &c. 

If two partners be assignees of a lease containing a covenant not Aftsiffnmeiit 

to assign without licence, it is a breach of this covenant for one of neAo° 

them to assign all his interest to tlie other, and such an assignment another, 
is not authorized by the original licence to the lessee to assign to the 
two (w) ; but where there was a lease to two partners as joint tenants 
with a covenant not to assign or part with possession without consent 
of the lessor, and upon dissolution one of the partners remained in 
sole possession, intending to take an assignment which was not in fact 
executed, it was held that there was no breach of the covenant (y). 

Where the covenant was, not to assign the whole or any part of Evidence of 
the lands demised without the lessor’s consent, and the lessor entered -A-Hsignment. 
into part himself, and then the lessee assigned; it was held to bo 

a breach of the covenant, notwithstanding the lessor’s entry (r). 

Suffering, without consent, persons to use portions of tlie land for 
the purpose of raising a potato crop, is a breach of the stipulation 
not to suffer any part of the land to be occupied by any other person, 
without the consent of tho landlord, although it be proved to bo the 


ip) Aium.y Moor, 21. 

M Fox V. Swanny Stylo, 483. 

(r) Doe d. Goodbehere y. Bevan^ 3 M. & 
S. 353. In Doe d. Evans y. Evans^ 9 A. & 
E. 710) the point was arguod on one sido 
only (that the bequest was a broach), and 
the court abstainM from saying anything 
about it. 

(«) See Bao. Abr. tit. Leases^ p. 886; 
Barry y. Taunton^ Gro. Eliz. 331 ; Dumper 
Y. Symsy id. 815, and other casoa cited, 
Colo Ejoo. 437. 


(^) In Lloyd y. Crispe^ 5 Taunt. 649, 
express words allowed n specific deviao. 

(m) Varlcy y. Coppard, L. B., 7 C. 1*. 
505 ; 26 L.’T. 882 ; 20 W. H. 972. 

(r) Corporation of Bristol y. Westcott^ 12 
Ch.I). 4m; 41 L. T. 117; 27W.R.841, 
C. A., affirming decision of Bacon, V.-C. 
Tho consent of tho lessor had boon stipu- 
lated for between the partners on dissolu- 
tion, but had not in fact been applied fur. 
(a;) Collins y. Sillye^ Stylo, 265. 
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Cn.XVII.B.2. custom of the country for fanners to pursue that course (y). It was 
nouo^s%n where there is a right of re-entry upon assign- 

or Sublet, ment or subletting, if a person be found on the premises appearing 
as tenant, it is prima facie evidence of a subletting, and that the 
defendant must show, whether the person was a tenant or merely a 
servant (s) : but it has since been decided that it is not sufficient to 
prove the defendant, a stranger, in possession of the demised pre- 
mises, and his declaration that they were demised to him by another 
stranger, even if the tenant had covenanted not to part with the 
possession {a). 

(d) Waiver of Forfeilurc. 

By Accept- Where a forfeiture has been incurred by breach of a covenant 
quent^Bcnt!^" against alienation, the receipt of rent whicli becomes duo at a later 
period will amount to a waiver of the forfeiture, if the lessor then 
knows of the breach (4). In an ejectment for broach of a condition 
not to sublet, it was proved that the plaintiff asked the defendant 
what ho would take for his land, and on the defendant naming 
a price, said, “ Then let it, and I shall know what it will produce 
next year.’’ It was held, that this was a waiver of the forfeiture, for 
breach of such condition (c). 

Restriction on By 23 & 24 Viet. 0. 38, s. (5, “ where any actual waiver of the 
Wdver of benefit of any covenant or condition in any lease, on the part of the 

Forfeiture. lessor, or his lieirs, executors, administrators or assigns, shall bo 

proved to have taken place after tlie passing of this act in any ono 
particular instance, such actual waiver shall not be assumed or deemed 
to extend to any instance or any breach of covenant or condition 
other than that to wliich such waiver shall specially relate, nor to be 
a general waiver of the benefit of any such covenant or condition, 
unless an intention to that effect shall appear.” Before this enact- 
ment a lessor who had a right of re-entry on the breach of a covenant 
not to sublet, did not, by waiving his right on ono subletting, lose 
his right to re-enter on a subsequent subletting (c/). 


Sect. 3. — For Eesidence on the Premim, 

Effect of A covenant by the lessee to reside- constantly upon the demised 
reside. premises, is sometimes inserted in leases; and such a covenant has 

^ (y) Greenslade v. Tapmtt, 1 C., M. Sc {b) Roe d. Gregaon y. Harrieon^ 2 T. B. 
B. 55. 425 ; Uarvie v. Cro. Eliz. 572 ; 

(z) Doe d. Bindley v. Riclcarhy^ SEsp. 4. Goodright d. Walter y. Davids^ Co^. 803, 
(tf) Doc y. 1 Stiirk. R. 86. As (/•) Doe d. Rcnniker v. Waits^ 8 B. & C. 

to the effect of Declarations by Occupiers, 308. 

see Cole £jec. 232. (d) Doc d. Boaeawen y. Bliss, 4 Taunt. 

735. 
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been recognized as a fair and proper covenant (e ) ; but it certainly is Ch.xviI.b.3. 
not a common or usual covenant. It runs with the land into whose- 
soever hands it comes ; and is therefore binding upon assigns, the Tremim, 
although they be not mentioned (/). 


Sect. 4. — For or agnind Particukr Trades. 

In leases of houses in towns a covenant is frequently inserted, to Kffeut of 
restrain the lessee from carrying on or permitting or suffering the 
premises to be used for carrying on obnoxious trades. The real ticular 
object in all these cases is to prevent the lowering of the tenement 
in the scale of houses, by the exorcise, whether wholly or partially, 
of those trades which, in the judgment of the lessor, are likely to [bo 
a nuisance to the neighbourhood, or to] prevent tenants from after- 
wards taking the promises, and which by so doing may depreciate 
their value at a future period [g). 

Such covenants affect the occupier of the demised premises, and run Covmants 
with the land, so as to bind ‘‘ assigns” not therein mentionod (//), or nm 
at all events so as to bind in equity assigns who have actual or con- 
structive notice of them (?*). But a covenant by the lessor not to 
build a public-house within half a mile of the demised premises does 
not run with the land, and cannot be sued on by assignees of the 
lease {h). Any such covenant must bo fortified by a proviso for 
re-entry, otherwise the breach of it will not support an ejectment, but 
only an action for damages (/), or claim for a writ of injunction (tn). 

Covenants in restraint of trade in a trading locality are not gene- How far 
rally considered usual covenants {n ) ; but whether they aro so or not 
is a question of fact, and where the defendant agreed to purcjhase the 
lease of a public-house described as hold “ under common and usual 
covenants,” and the lease was found to contain a proviso for re-entry 
upon any business but that of a publican being carried on, the plain- 
tiff succeeded in enforcing the agreement upon evidence that the 
proviso for re-entiy was inserted in at least six out of ten leases of 
public-houses (a). A person agreed to take land for ninety years at 
a certain rent, and to build glass-houses, and not to use the promises 


( 0 ) Ponsonhyy. Adatiu, 2Bro. F. C. 431. 
(j^ Tatm v. Chaplin^ 2 H. Blac. 133 ; 

Sewelly app., Taylor^ reap., 7 0. B., N. S. 
160. See ante, 149. 

(g) OwMl V. Bpry^ 1 B. & A. 619. 

(A) Wilkinvm v. Jtogers^ 2 De Gex, J. 
&S. 62; 12 W. B. 119, 284. 

(1) Jag V. Rvehardnon^ 30 Beav. 663; 
Wilson V. Hartf L. B., 1 Ch. App. 463; 13 
W. B. 988 ; Cali v. TourU^ L. B., 4 Gh. 
App. 654 ; 38 L. J., Ch. 665. See ante. 


149 (o). 

(A) ThomaB v. Hayward^ L. B., 4 Ex. 
311 ; 38 L. J., Ex. 176 ; 20 L. T. 814. 
iC) Cole Ejec. 432. 

\m) Soo Wilson v. Hart and Catt v. 
TourlCf Hupra. 

(n) WUhrahamw. 18 Boav. 206; 

rrobert v. Pitrkvrf 3 Myl. & K. 280, ami 
see 112, ante. 

(o) Bennett v. Womaiky 3 C. & P. 96 ; 7 
B. k C. 627. 
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Ch.XVII.b. 4. for any other purpose than a glass manufactory ; it was held, that this 
foroTagaLst warrant the insertion of a covenant in the lease, 

Trades. Compelling tho tenant to carnj on the business of a gloss manufacturer 
during the whole term A promise cannot be implied, from the 
mere fact of a lessee having entered into an agreement for a sub- 
tenancy, that he had power to lot “ without restriction as to the pur- 
poses for which the promises should be used ’’ (g). 

A lease made for the express purpose of using the premises to boil 
oil and tar, contrary to tho provisions of the Building Act (25 Geo, 3, 
0 . 77) is void, though tho intended use of the premises is not men- 
tioned in the lease (r). So where a house is knowingly lot or assigned 
for tho purposes of a brothel, although it contains an express covenant 
not to use it as a brothel (s). Where A. procured B. to grant him a 
lease of premises, by means of a false representation that he intended 
to carry on a certain lawful trade therein, and having obtained 
possession, converted the promises into a common brothel, where- 
upon B. forcibly expelled him ; it was held, that A. might maintain 
ejectment; the fraudulent misrepresentation and the subsequent 
illegal use of tho premises not being sufficient at law to avoid the 
lease (/). 

Covenant for Tho putting up of a blind in a window with the words “ A. B. 
privatcHouae. Office,” is a broach of a covenant to use the house as a private 
dwelling-house only (?(), and putting up a similar blind or brass plate 
would be a breach of a covenant not “ to affix any outward mark or 
show of business ” (r). 

Lodging- Wo have soon (y) to what extent the letting of lodgings is a broach 

llOUlSO 

of a covenant not to sub-let ; it does not seem to be settled by any 
COSO bow far such a letting is a breoeb of a covenant not to exercise a 
business, &o., but it is submitted that altbougb much may often 
depend on tbo wording of a covenant and tbe particular facts, tbe 
majority of covenants against business, &o. would be so construed to 
bar tbe letting of lodgings as ordinarily carried on. 

Auction. A covenant to use a bouse as a private bouse only is not broken by 
a sole by auction of tbe furniture of tbe bouse (z). 

Leswo bound Tbe lessee is bound by tbe restrictive covenants of bis lessor, 
^venS*of oitbougb be has no knowledge of them. Thus, where a house was 
LcMor. granted to B. in foe, and A. covenanted with tbe grantor that be 
Fielden v. 

Slater. 

ip) Doc d. Marguie of Bute v. Gmet^ 16 [t)Feret v. Hill^ 16 C. B. 207 ; Imd Boe 

M. & W. 160. E., B. k E. 814, 816. 

^ (q) Jackson v. Cb66m, 8 M. & W. 790 ; (u) Wilkinson v. Sogers, 2 De (Jex, J. 

1 Dov^l., N. S. 96. & S. 62 ; 10 Jur., N. S. 6, 162 ; 12 W. R. 

(r) Gaslight Co. v. Turner, 6 Bing, 119, 284. 

N. G. 666 ; 6 Id. 324. (x) Evans v. Davis, L. R., 10 Gli. D. 

W Smith V. White, L. R., 1 Eq. 626 ; 747. 

36 L. J., Ch. 464. (y) Ante, 629. 

(s) Reeves v. Cattell, 24 W. R. 485. 
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would not use it “ as an inn, public-house, or tap-room, or for the Ch.XVII.b. 4. 
sale of spirituous liquors or beer,” and afterwards demised the house (Covenant 
to B., who sold wine and spirits in bottle as a grocer, it was held, 
that though B. had no knowledge of A.^s covenant with the grantor 
he was put upon inquiry, was fixed with constructive notice of the 
covenant, and could bo restrained by injunction from selling^ 
spirits (a). • 

A covenant in a lease, that the lessee shall not exorcise the trade Covenant 
of a butcher upon the promises, is broken by selling there raw meat Butch^^° 
by retail, although no beasts are slaughtered (i). So a covenant 
not to carry on the business of a pork-butcher on the demised 
premises, nor to use them for the sale of pork, is broken by the 
exposure there of carcasses of pigs for sale, although such carcasses 
are cut up and contracts for the sale thereof completed olscwhoro in 
the neighbourhood (c). 

Where a lessee of a house and garden covenanted with the School, 
lessor not to uso or exercise, or permit or suffer to bo used or exer- 
cised, upon the demised premises, or any part thereof, any trade 
or business whatsoever, &c. without the licence of the lessor &c., 
and afterwards, without the hcenco of the lessor, assigned the 
lease to a schoolmaster, who carried on his business in the Iiouse 
and premises ; it was held, that such assignment was a breach of the 
covenant ((/). But a school has been held not to bo a nuisance within 
the meaning of a general covenant against nuisances (c). A covenant 
not to carry on any public business ” in a house, but that it should 
“ be used solely as a private dwelling-house,” is broken by using it as 
a day-school and dancing academy, notwithstanding that the next- 
door neighbours make no complaints (/), and in Germany, Chap- Germany- 
man {g) it was held by the Court of Appeal that a covenant — of even 
date with a conveyance of sale — that no building to bo erected on the 
four-acro plot of land sold “ should bo used or occupied otherwise 
than as a private residence only, and not for any purpose of trade ” 
was broken by the erection of a boarding-school large enougli to 
accommodate 100 girls, but supported by voluntary contributions, 
being an “ Institution for the Education of the Daughters of Mis- 
sionaries.” 

A^ hospital, the patients of which make small payments according Hospital. 


(а) lielden y. Slater^ L. B., 7 Eq. 623 ; 
38 L. J., Ch. 379; 20 L. T. 112; 17 
W. B. 486. 

(б) Doe d. Gashell v. Spry^ 1 B. & A. 
617. 

(e) Doe d. Davie y. Eleam^ Moo. & M. 1 89. 

(d) Doe d. Bieh y. Keeling ^ 1 M. & S. 95 ; 
Kemp y. Sober ^ 1 Sim., N. S. 617. 

[e) llarrieon y. Qood^ L. B., 11 £q. 338 ; 


40 L. J., Ch. 294 ; 24 L. T. 263 ; 19 W. 
B. 346. 

(/) iVickendcn y. Weheter, 6 E. & B. 
387 ; Johnstone v. Hall^ 2 K. & J. 414 ; 
25 L. J., Ch. 462. 

(g) L. B., 7 Ch. D. 271 ; 47 L. J., Ch. 
250; 37 L. T. 685; 26 W. B. 149, C. A., 
reyersing decision of Bacon, V.-C., 37 
L. T. 265. 
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Cn.XVll.s.4. to their means, is a “business’’ within a covenant by lessee “not 
^^y trade business or dealing whatsoever, or anything of 
Trades, the nature thereof” upon the demised premises (A). This was held 
in a case where the hospital was a “ throat and chest ” hospital, and 
the covenant also contained the words, “or suffer any act or tiling 
^which may bo or grow to the annoyance, damage, injury, prejudice, 
or inconvenience of the nciglibouiing premises.” Upon these words 
also there was held to have been a breach of the covenant, so that the 
case may bo supported on another ground. The injunction granted 
was “not to be enforced for two montJis.” 

Sliep A covenant not to convert a dwelling-house into a shop means a 

structural conversion, and not merely exposing goods for sale (/). 

A lease containing a covenant not to carry on certain specified 
trades or businesses or “ any offensive trade,” is not forfeited by using 
the premises as a private lunatic asylum (/•), or for the business of a 
licensed victualler (/), or for the deposit of lucifer matches (wi). 

Sale of Beer, Carrying on the business of a “ retail brewer” has been held to bo 
no breach of a covenant not to carry on the business of a common 
brewer or retailer of bcer(;/)- More ro(jently, a covenant made in 
1854 not to use the trade or calling of a seller by retail of “wine, 
beer, spirits or spirituous liquors,” was held not to bo broken by the 
sale of wine and spirits in bottle l)y a grocer, iindor an .act passed in 
1861 (24 & 25 Viet, c. 21), on the ground that, at the time the cove- 
nant was made, this would not have been a selling by retail (o). It 
is expressly provided by statute that any covenant in a lease “ bo- 
Application twecn any landlord and tenant” against the trade of a victualler or 
&c publican being carried on “in any house mentioned or comprised” 

Licences prior iu tho lease, or against the house being used as a “public-house or 
ale-house,” shall api)ly to every i)erson licensed to sell beer or cider 
under the Beer Act, 1830 (jy), and likewise to every person licensed to 
sell wine to be consumed on the premises imder the Wine Act, 1860 ( q). 
‘Vintner."' The expression “ vintner” in such a covenant has been held to apply 
to a person selling wine not to be drunk on the premises (r), and a 
covenant not to use a house as a beer-shop or public-house has been 
hold to be broken by tho sale of beer not to be drunk on the premises («), 
to which kind of sale, however, a covenant not to use a house as a 

(A) Bramwcll v. Lacy^ L. R., 10 Ch, D. (c) Jones v. Bone^ L. R., 9 Eq. 674 ; 39 
691 ; 48 L. J., Ch. 339 ; 40 L. T. 3G1 ; 27 L. J., Ch. 406 ; 23 L. T. 304 ; 18 W. 
VV. R. 463, per Jeuecl, M. R. R. 489 ; diptiDguiuhing Fielden Slater^ 

(i) Wilkinson v. Royers^ 2 Do Gex, J. & Hvpra{a). See also Pease v. Coats^ L. R., 
S. 62 ; 12 W. R. 119, 284. 2 Eq. 688. 

ik) J)oe d. Wetherell v. Bird, 6 C. & V, (p) 1 Will. 4, c. 64, b. 31. 

196 ; 2 A. & E. 161. (y) 23 Viet. o. 27, fl. 44. 

(0 Jones V. Thorne, 1 B. & C. 716. (r) Wells v. Attenborough, 24 L. T. 312. 

(m) IJickmanY, Isaacs, ih.T. 285, Here h) St. Albans {Bishop of) v. Battersby, 

the words were “ noisome or offensive. 3 Q. B. D. 369 ; 47 L. J., Q. B. 671 ; 38 
(w) Simons v. Barren, 1 Bing. N. C. L. T. 686 ; 26 W. R. 678. 

126, 272. 
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heer~house had previously been held not to extend (/), In construing 
a covenant not to caiTy on any offensive trade or business on pro- 
mises demised, much will depend on the situation of tlio premises : 
and it is particularly worthy of consideration, whether such trade as 
that complained of was carried on there at the time of the demise ; 
for if it wore, it could scarcely be thought to come within the 
covenant («). 

In Oro/i v. Lmiley^ a lease of the Opera House contained a 
covenant on the part of tlie lessee not to use the house for any but 
purposes of a theatrical kind, and “to use his best endeavours to 
improve’’ the house for that purpose. The house was closed at the 
end of the season of 1852, and .was not opened at all during the 
following year. It was lield by the House of Lords that this was 
not a broach of the covenant {jt). And a covenant to use the demised 
premises “ as a post-office and not for any other purpose,” was held 
not to be broken by the issue of Inland Revenue licences under the 
authority of 32 & 33 Viet. o. 14, s. 18 (y). 

If a lessee exercise a trade upon the demised premises, by which 
his lease is forfeited, tlio landlord does not, by merely lying by and 
witnessing tlio act for six years, waive the forfeiture, some positive 
act of waiver being necessary ; but if he permit the tenant to expend 
money in improvements to adapt them to tliat trade, it would be 
evidence for the jury of his consent to their being so used (c). If 
rent be received for twenty years, with full knowledge of the breach 
of covenant, and without any objection, a licence under seal may bo 
presumed and found by the jury {a). Whore there is a covenant 
against candying on a particular trade witliout a written licence, the 
mere fact of the lessor’s suffering the tenant to carry on one trade on 
the premises will not afterwards authorize his caiTying on another 
without a written licence (i). 

A covenant not to carry on or suffer upon the demised premises 
during the term any specified trades or businesses, or any trade or 
business whatever, is a covenant of a continuing nature^ and broken 
from day to day so long as any prohibited trade or business is carried 
on (c) ; but where a plumber was found to be in occupation of the 


Cn.XVII.fl.4. 

Covenant 
for or against 
Trades, 


Theatrical 

CoYcnant. 

Cro ft V. 
Lumley. 


Post office. 


Waiver of 
Forfeiture. 


Continuing 

broach. 


(<) London and North JFestern R, Co. v. 
Oamett, L. B., 9 Eq. 26 ; 39 L. J., Ch. 
26 ; 21 L. T. 352 ; 18 W. R. 240. 

(w) Oulteridge v. hfmyardj 7 0. & P. 
129, per Tindal, C. J. 

(x) Croft y. Lumleyf 6 H. L. Cos. 672 ; 
27 L. J., Q. B. 321. 

(jO Wadham v. Posimaster^Generaly 24 
L. T. 645. And soo Doe v. Churchwardens 
of Rugeley^ 6 Q. B. 107, whore a covenant 
to uso a house as a poor-house only, was 
held not to be broken by ceasing so to use 
it after the passing of the Poor Law 


Amoudment Act, which compelled tho 
non-user. 

(r) Doc d. Sheppard v. Alkh^ 3 Taunt. 
78 ; Doe d. Boscawen v. BlisSf 4 Taunt. 
736 ; Doe d. Bryan v. Bancksy 4 B. & A. 
401. , 

(rt) Oihson V. Doeg, 2 H. & N. 616 ; 27 
L. it., Ex. 37 ; Bridges v. Longman^ 24 
Beav. 27. 

(h) Macher v. Fomidling Hospital, 1 V. & 

B. 188 ; 23 & 24 Viet. c. 38, s. 0. 

(<?) Doe d. Ambler v. Woodbridge, 9 B. & 

C. 376 ; Cole Ejec. 433. 
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Cfl.XVll.B.4. demised premises, and the landlord had received two quarters’ rent 
Swo^ngnxmt knowledge of the occupation, it was said that the waiver by 
Tradvi, receipt of rent must bo taken to extend to some term^ and that the 
plumber must be supposed to have had at least a tenancy from year 
to year, so that an ejectment could not bo sustained (rf). 
to An agreement to work a mine as long as it is “ fairly workable,” 
does not oblige the tenant to work it at a dead losB(r>). “Cool 
seams workable as coal seams,” means workable at a profit, including 
the coal and fire clay, &c. to which the tenant is entitled (/). Whore 
lessees of mines entered into an absolute unqualified covenant to get 
2,000 tons of rock salt in each year during the continuance of the 
term, or pay for tlie deficiency : held, that they were liable, whether 
tlie salt could be got easily or with difficulty, and that whether it 
existed at all was immaterial (^). So, where lessees of amine hod 
covenanted with aU reasonable diligence to sink the shafts down to 
the salt : held, that they were bound to do so, although it might be 
an unreasonable application of time and labour {(j). So, where the 
lessees of a mine covenanted to work it during the continuance of the 
term in a proper and workmanlilco manneu', it was held, iliat they 
must bo taken to have covenanted to work the mine m mna way^ in as 
pnident and proper a manner as they could under the circumstances, and 
therefore had no right to abandon the works altogether, notwithstand- 
ing that the mine was drowned by an influx of brino, which rendered 
it impossible to work the mine at a profit {g), A lessee of iron mines 
covenanted to work them, unless prevented by accident or want of 
materials, or unless the ii'onstono should bo insufficient in quantity or 
quality, or would not by itself, or witli a proper mixture or process, 
make good common pig-iron. It was hold, that the mixture intended 
was not necessarily of ingredients procurable on the demised pre- 
mises (//). In another case, there was a demise of all mines which hod 
been, or during the demise should be, discovered or opened under certain 
lands, and there was a covenant by the lessee that ho would work the 
said mines in a proper and workmanlike manner ; and it was held, that 
no action lay on the covenant if the mines hod never been worked 
either before or sincio the demise (/). On the construction of a proviso 
that the lease should be void if the tenant ceased working at any 
time for two years, it was held, that a fraudulent working for a short 
time would not prevent a forfeiture (A). 



Where a lessee covenanted to use his utmost endeavours to continue 

(d) Ofifin Y, TmAinSf 42 L. T. 459; see (g) Jervis y. Tomhinson^ 1 H. & N. 196. 

WalnmdY, EawkinSy L. B., 10 C. P. 342, (A) Foley v. Addenbroohe^ 13 M. k W. 

ante, 300, for the ratio decidendi of this 1 74. 

case. (•} Quarrinyton y. Arthur^ 10 M. & W. 

(e) Jones y. Shears^ 7 C. & F. 346. 335. 

if) Carr y. Benson^ L. R., 3 Ch. App. (A) Doe d. Bryan y. Bancics, 4 B. & A. 
524. 401 ; Gow, 220. 
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the house open as a puhlic-house, and the licedce was token away by Cb.XVII. 8.4. 
the macistrateB on account of the disorderly conduct of a subtenant, ^ Pwwwwt 
and was not renewed for six years, when the lease expired ; it was Trades, 
held, that the covenant was broken, because the lessee had done no pubiiollouse 
act to endeavour to get the licence renewed (/). But there is no 
implied covenant by the lessee of a public-house that he will do no ^ 
act whereby the licence shall become forfeited {m ) ; and even an express Knott, 
covenant that the lessee would do no act which could or might 
“ affect, lessen, or make void’’ the licence was held not to bo broken 
by a conviction of the lessee which miglit have been but was not 
recorded on his licence under the Licensing Acts (//). Moreover, an 
agreement, not to do anytliing to “imperir’ the licence of a beer 
house has been held not to be broken by the mere absence of the 
licensee away at sea (o). A stipulation for similar covenants to those 
of an old lease will not, if a licence has become forfeited, entitle the 
intending landlord to a covenant to procure a licence, but only to a 
covenant for best endeavour to obtain and keep up one {p). 

It may be here stated that, by sect. 56 of the Licensing Act, 1872 Protcotiou of 
(J55 & 36 Viet. c. 94), “whore any tenant of any licensed premises is 
convicted of an offence” against that act, and such offence is one, 
the repetition of which may render the promises liable to bo disquali- 
fied from receiving a licence for any period,” the clerk of the peace 
is bound to serve notice of the conviction upon the owner of the 
premises. By the same section, the owner may appeal to petty 
sessions against a disqualification of the licensed premises on the 
grounds only — (1) that the required notice has not been served; 

(2) “ that the tenant by whom the offence Avas committed held under 
a contract made prior to the commencement of the act, and that the 
owner could not legally have evicted the tenant in the interval bo- 
tAveen the commission of the offence, in respect of which the disquali- 
fying order was made, and the receipt by him of the notice of the 
immediately preceding offence Avhich on repetition renders the premises 
liable to be disqualified from receiving a licence at any period;” or 

(3) “ that the offence in respect of Avhich the disqualifying order was 
made occurred so soon after the receipt of such last-mentioned notice 
that the OAvner, notwithstanding ho had legal power to evict the 
tenant, could not ivith reasonable diligence have exercised that power 
in the interval which occurred between the said notice and the second 
offence.” Moreover, by sect. 15 of the Licensing Act, 1874 (37 & 38 Temporary 
Viet. 0 . 49), a temporary authority may be obtained by or on behalf 

of the landlord of licensed premises to carry on the business in case sell. 

(/) Linder v. Prior, 8 C. & P. 618. 24 W. R. 1004 (0. A.). 

(m) Afaw y. Jlitidtnarah, 28 L. T. 644. (o) Afoore v. Pobinaon, 48 L. J., Q. B. 

(«) Cooler V, Knott, L. R., 1 Ex. D. 156, per Lush, J. 

266; 46 L. J., Ex. 313; 34 L. T. 362; {p) Shepheardy, Walker, 34 L.T. 230. 
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ClH.XVII.g.4. 

Covenant 
for or against 
Trades, 

Covenant by 
Landlord not 
to lot adjoin- 
ing House for 
similar Trade. 
Kemp V. Bird. 


Fcrmission of 
Sale by Auc- 
tion. 

Tokman v. 
Torthury. 


ControctB to 
deal with 
Lessor only. 


of the licence of the tenant being declared forfeited on conviction 
of felony or of certain offences against the licensing acts therein 
mentioned. 

A covenant by a landlord of an eating-house not to let any house 
in the samo street as the demised premises “ for the purpose of 
carrying on the business of an eating-house’^ will not be construed 
to oblige the landlord to enforce* a covenant by the lessee of an ad- 
joining Iiousc not to oaiTy on any business without the consent of the 
lessor, unless it be shown that the adjoining Iiouse was let^with the 
intention of allowing the prohibited business to be carried bn (}).* 

A lease of a house in a town not unfrcquently contains a covenant 
that the lessee will not permit a sale by auction therein without the 
consent of the lessor. Such a covenant was held broken where the 
lessee gave a bill of sale on his goods, with power to the grantee to 
sell by auction in default of payment, although the lessee hod mort- 
gaged the house by a sublease, and executed a general assignment for 
the benefit of his creditors (r). A covenant to use a house as a private 
house only is not broken by a sale by auction of the furniture (s). 


Sect, 5. — Dealing with Particular Persons. 

Covenants or undertakings entered into by the lessee to deal with 
the lessor alone in the way of trade, or indeed any other mode of 
binding a party to purchase articles of particular individuals, are not 
favoured by the courts. Tho question upon the validity of such 
covenants has generally arisen with respect to leases granted by 
brewers to publicans, to enforce which it must be proved that good 
beer — “ good marketable beer” {t ) — was supplied (w) ; and the quality 
cannot bo shown to be good by evidence that the brewer served good 
beer to his other customers at the same period of time («). It is, 
however, now clearly settled that such covenants, which are extremely 
common, ore legal and binding in equity on an assignee, whether 
they run with the land or not, provided he have actual or constructive 
notice of them {x). 


(q) Kemp v. Birdy L. R., 6 Ch. D. 974 ; 
46 L. J., Ch. 828 ; 37 L. T. 63 ; 26 W. R. 
838 (C. A.). 

. (r) Tokman v. Porthuryy L. R., 7 Q. B. 
^44 ; 41 L. J., Q. B. 98 ; 20 L. T., 292; 
20 W. R. 441 (Ex. Ch.). A private house 
where a sale by auction takes place has 
been held a ** place of public resort*’ 
within the Vagrant Act, 6 Gko. 4, c. 83, 
8. 4; Sevcelly app. v. Taylor y reap., 7 C. B., 
N. S. 160. 


(») Kerns V, GaiUlly 24 W. R. 486. 

(^) Inker v. BenniSy L. R., 7 Ch. D. 
227; 47 L. J., Ch. 174; 37 L. T. 827; 
26 W. R. 167, per Fry, J, 

(m) Holcombe v. Hewsony 2 Comp. 301 ; 
Cooper V. Tmibilly 3 Camp. 286, n. ; Thom* 
ton y. Sherratty 8 Taunt. 629. 

(x) Wilson V. Hart, L. R., 1 Ch. Ap. 
463; Catt v. Tourky L. R., 4 Ch. Ap. 654, 
659 ; lukei' v. Dennis, ubi supra. 
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Where a licjensed public house is taken under the Lands Clauses 
Consolidation Act, 1845, the brewers are entitled, by virtue of sect. 18 
of that act, to compensation for the value of the premises as increased 
to them by such covenant (y). But for rating purposes, the brewery 
on the one hand and the licensed public house on the other, are to be 
valued and rcCted irrespective of any such covenant (s). 

. Where, in the conditions of sale of a public house, it was described 
as a free public house, and the lease contained a clause of this nature, 
it was held, that the purchaser was not bound to complete his pur- 
chase, and might recover back his deposit, notwithstanding the lease 
was read over by the auctioneer at the time of sale (a). Where the 
lessee of a public house covenanted, for liimself and his assigns, with 
his lessors (brewers) to take all his beer of them, or their successors 
in their said trade, and the lessors sold their trade, and the public 
house, with other premises, to third persons, wlio removed their busi- 
ness to a short distance ; it was held, that the trade of the lessors 
was determined, and that their assignee could not take advantage 
of the covenant, on tlie assignee of the lessee purchasing beer from 
another brewer (ft). 

Where there was a lease of limoworks, with a stipulation tliat the 
lessor should furnish, and the lessee take, coals from particidar col- 
lieries ; it was held, that the lessee could not, on failure by the lessor 
to raise the full quantity of coals, resort to other collieries for the 
whole of his supply, but only for the deficiency (r). 


CH.XVII.8..I. 

Dealing with 
Particulaf 
Dersofts. 

Compensation 
in respect of 
restrictive 
@ovenaut 
under Lands 
Clauses Acts. 

Sale of House 
held under 
restrictive 
Covenant. 


, Sect. 6. — Trading icithin a certain Distance, 

A covenant to restrain a poi*son from exercising a trade is not illegal Contracts in 
if it be not to the general prejudice of the public, and the considera- 
tion be reasonable (c/) : there is, therefore, no objection to a covenant, a given Dis- 
hy which a pai'ty binds himself not to exercise a particular trade ^ 

within a specified distance of premises which he has transferred to Ueymide, ' 
another, for the purpose of carrying on the same trade [e). And in 
such case he may be restrained by injunction from so doing, even as 
the foreman or workman of another person (/) ; nor will he be allowed 


(y) Bourne v. Mayor ^ of Liverpool^ 33 

L. J., Q. B. 15; 10 Jur., N. S. 126. 

(«) (kereeere of Sunderland^ app., Guar- 
diana of Sunde^-land Union^ resp., 18 C. B., 
N. 8. 631 ; 34 L. J., C. P. 121. 

(a) Jones v. Edney^ 3 Camp. 286. 

(6; Doe d. Calvert v. Reid^ 10 B. & C. 
849. 

(tf) Wight V. Dicksons J 1 Dow, 141. 

(^) Chesman v. Nainby^ 2 Stra. 739; 
Morris y. Coleman, 18 Ves. 438 ; Jlomer v. 


Ashford, 3 Bing. 322 : Archer v. Marsh, 
6 A. & E. 9o9 ; Malian v. May, 1 1 M. & 
W. 063, 065; Mnmjonl v. Gething, 7 C. B., 
N. S. 306; 29L. J., C. P. 105. 

{e) Mitchell v. Reynolds, 1 P. Wins. 181 ; 
1 Siuirii L. C. (8th ed.); Pemberton v. 
Vaughan, 10 Q. B. 87 ; Elves v. Ctofta, 10 
C. B. 241 ; Bryson v. Whitehead, 1 Sim. & 
Stu. 74. 

(/) Xeiclin v. Dobell, 19 L. T., N. S. 
408. 


L.T. 


T T 
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CH.xvn.B.8, 

Trading 
mthin a cer- 
tain Dietatici. 


Dintance— 
moasuit'd on 
Map. 

Moujld V. 
Cole. 


CovonantH to 
re-doliver 
fixtures, &g. 


to break his contract even upon payment of the stipulated penalty (if 
any), with costs (y). But a covenant by the lessor of a brewery, that 
ho will not, during the continuance of the demise, carry on the busi- 
ness of a brewer, or agent for the sale of ale, &c. in S. or ekeicherCj 
or in any other manner howsoever be concerned in the business, is 
void (A). So a bond not to follow or be employed in the business of 
a coal mcrcliant for nine months (without any limit os to space or dis- 
tance), is void (/). The court will not inquire into the adequacy of the 
consideration for tlie restriction when it appears to possess some bon& 
fide legal value ; but if it be merely colourable, the restraint will bo 
void (Z ). A mere technical or nominal consideration is insufficient (/). 
The contract being midcr seal will not dispense with the necessity for 
a sufficient legal consideration to support a stipulation in restraint of 
trade (y»). 

The distance is not to bo measured by the nearest available mode of 
access, but by a straight lino drawn from one place to the other on a 
map [n). If the parties wish the distance to be measured othermse, 
they must use express words (o). 


Sect. 7. — Re-delivery of FMareSy Qoods^Land^ Sfc, 

Whore fixtures, furniture, or other goods and chattels, are leased 
togellier with houses, it is usual to attach a schedule of them to the 
lease, and to insert a covenant by the lessee to re-doliver them in the 
same condition at the end of the term [p). The object in doing this 
is to give the lessor a remedy on the covenant (with clearer evidence) 
for any damage sustained by their being removed or injured during 
the term (y). Where a lessee of a coal mine had covenanted at the 
end of the term to yield up the works and mines and all ways and 
roads in good repair, order and condition, so that the works might be 
continued and canied on by the lessor : held, that such covenant did 
not include wooden sleepcm, or iron tram-plates fastened to such 
wooden sleepers, used for the purpose of a railway or tramway from 
and to the mines (r). 


(^) Howard v. Woodward, 34 L. »T., Ch. 
47 ; Coles v. Sims, 6 De Gex, M. & G. 1 ; 
23 L. J., Ch. 258 ; Long v. Bownng, 33 
Beav. 686 ; French v. MacaU, 2 Dru. & 
War. 269, 273. 

(A) Bindey. Gray, 1 M. & G. 195; and 
see Homer v. Graves, 7 Bing. 736 ; wliich 
appears to have been overruled in Error, 
6 A. & £. 966. 

(i) Ward v. Byrne, 5 H. & W. 648, 661 ; 
Hunlocke v. Blaehlowe, 2 Wins. Saimd. 
156. 

(h) Hitchcock v. Coker, 6 A. & £. 438, 


447 ; Archer v. Harsh, 6 A. & £. 959 ; 
Pilkington v. Scott, 16 M. & W. 667. 
f/) Young v. IHmmvis, 1 0. & J. 831. 

[m) Prugnall v. Oosse, Aleyn, 67 ; Tailors 
ofFxeter v. Clarke, 2 Show. 350; Hutton 
V. Parker, 7 Dowl. 739. 

in) Mouflet v. CoU, L. B., 8 Ex. 32 ; 42 
L. J., Ex. 8 ; 27 L. T. 678 (Ex. Ch.). 

(o) See Atkyns v. Kinnear, 4 Exch. 76. 
tp) Ante, 608. 

M Ante, 608. 

(t ) Duke of Beaufort v. Bates, 31 L. J., 
Ch. 481 ; 10 W. R. 200. 
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Sect. 8.— For Quiet Enjoyment (Implied). 

Somelimos the lessor reserves the powers of talcing such portions Ch.XVH.b.7. 
of the land demised as ho may want for huihling or other purposes, 
upon giving a specified notice to the lessee, and making a proportion- — ^ 

able abatement out of the rent (s). Such provisoes may be perfectly gWe up^Po^ 
reasonable and just, and have often been recognized by the courts of Land, 
both of law and equity. Such a power has been extended to the 
whole of tlie land demised {t ) ; where the proviso was, that the lessor 
might from time to time have any part of the land leased, it was 
held, he might require possession of the whole (u). In the same case 
it was held, as the proviso gave the lessor power to take possession, it 
did not operate by way of covenant merely («). But in another case, 
where there was no such power, it was held to operate only as a 
covenant (j?). 


Sect. 8. — Covenants for Quiet Enjoyment. 

(a) Implied. 

All covenants between a lessor and his lessee are either express 
covenants, or covenants in law, that is to say, implied covenants. By 
a covenant in law for quiet enjo^miont the lessee is to enjoy his lease 
against tho lawful entry, eviction or interruption of any man, but not 
against tortious entries, evictions or interruptions ; and the reason of 
the law is solid and clear, because against tortious acts tho lessee has 
I)roper remedy against tho wrongdoers (y). 

A contract for quiet enjoyment is implied by law from a parol 
demise (s). 

If a man by deed demise lands for years, without any express 
covenant for title or for quiet enjoyment, an action of covenant lies 
upon the word “ demise,’’ which imports or makes a covenant in law 
for quiet enjoyment during the continuance of the term, without any 
lawful intemiption or disturbance by any person or persons having 
any legal titlS or right of entry, &c. {a). 

By 8 & 9 Viet. o. 106, s. 4, the word “ give” or “ grant” in a deed 
executed after tho 1st October, 1845, “ shall not imply any covenant 
in law in respect of any tenements or hereditaments, except so far as 
the word ‘ give’ or the word ‘ grant’ may, by force of any act of par- 
liament, imply a covenant” {as in railway actSy ^c.). 


Govenantf} in 
Law for Quiet 
Enjoyment. 


Contract by 
Parol Demise. 

From.the 
Word "De- 


8 & 9 Viet. 

0 . 106 , 8 . 4 . 

No Covenant 
implied from 
“ Give*^ or 
“Grant.” 


(«) See Forms, post. Appendix A., 
Sects. 23, 24. 

(<) Doe d. Wilson v. Abel^ 2 M. & S. 541. 

(u) Doe d. Gardner v. Kennardy 12 Q. B. 

244. 

fjf) Doe d. Wilson v. FhilUpSy 2 Bing. 13. 
(y) Hayes v. Bicket'stoJ\ V^gh. 118; 
l»ey Y. Lmstoffy Freem. 103 ; STKeb. 163; 

T T 


Tisdale^ v. Sir W. Essex y Hob. 34 ; Platt 
on Covenants, 313. 

(;) Bandy y. Vartwnyhty 8 Ex. 913 ; Hall 
V. (Jity of London Brewery Co.y 31 L. J., 
Q. B. 257. 

(a) imiarns v. Burrelly I C. B. 429 ; 
Smith L. k T. 2S0 (2ud ed.). Seo ante, 
158. 

2 
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Chap. XVII —Ordinary Particular Covenants. 


Ch.xvii. 8.8. Any express covenant or promise in a lease, either for title or quiet 
E^o^ient however qualified or restricted, will prevent any more 

[Implied), general covenant or promise on the same subject being implied by 
No implied word “demise” or any equivalent word — the maxim 

SoSm wh^en rxpressitm facit cmare taciturn (i). Where a person held under 

an expmss an agreement wliich amounted to an actual demise, subject to the 
same conditions as were mentioned in the memorandum under which 
the lessor held the i)romises, and it did not appear what those con- 
ditions were, it was lield, that a contract for quiet enjoyment could 
not bo implied (< ). By writing not under seal signed by plaintiff 
and defendant, plaintiff agreed to take of defendant a farm at a 
yearly rent, “ the tenancy to commence from the 29th of September 
next, for a term of eight years, subject to a lease,” to be drawn up 
by defendant : held, that there was no contract by the defendant to 
gice the plaintiff pommon of the farm on the day named; for that 
possession was to be given only on the commencement of a tenancy 
under a leane for eight years^ and not under that agreement, which was 
void as a lease under 8 & 9 Viet. c. 106, s. 3, nor under an implied 
tenancy at will, or from year to year, to bo created by entry, or entry 
and payment of rent under that agreement (rf). But where there is 
an actual denme for one year or more, the lessor impliedly contracts 
to give the lessee possession at the commencement of the term, and if 
ho fails to do so, by reason of a previous tenant wrongfully holding 
over, the lessee may recover damages, and is not driven to bring 
ejectment against the previous tenant (r). By agreeing to grant a 
lease, the intended lessor does not impliedly engage for a general 
warranty, nor undertake to deliver an abstract of his title (/) ; nor 
that he has a good title to the fee simple, and will deliver a wi’itten 
abstract [g ) ; but he docs impliedly promise that he has title to grant 
such a lease (A). 

Cesser of im- A covenant in law, i. e. an implied covenant, ceases with the estate 
of the lessor, and does not necessarily continue during the whole term 
expressed to be granted. Therefore, if a tenant for life demise by 
indenture for fifteen yeai^s, without any express covenant for quiet 
enjoyment, upon his death during the term the covenant in law 
implied from the word “ demise” will cease (/), although on express 
covenant would continue in force to the end of the term expressed, 
to be granted (A). Where tenant for life, with remainder over, 

[h] See post, 645. (/) Owillim v. Stone, 3 Taunt. 433. 

((;) Meesent y. lieynolde, 3 0. & B. 194. [g) Temple v. Brown, 6 Taunt. 60. 

\d) Drury y. Mamamara, 5 E. & B. 612; (h) Stranka y. St. John, L. B., 2 C. F. 

Braahier y. Jackson, 6 M. & W. 649; 8 376; 36 L. J., C. F. 118; Anthony ?. 

Bowl. 784. Brecon Market Co., L. B., 2 Ex. 167. 

(e) Coe V. Clay, 6 Bing. 440 ; Jinks v. (t) See ante, 643. 

Edwards, 11 Exch. 776; Ludwell v. New* \k) Evans v. Vaughan, 4 B. & 0. 261 

man, 6 T. B. 458. (2nd point). 



Sect. 8 .— For Quiet Enjoyment (Express). 


demised by indenture for years, without any express covenant for Cu.XVll.8.8. 
quiet enjoyment, and the lessee was evicted by the remainderman For Qaict 
after the death of the tenant for life, but before the expiration of the 
term : it was held, that he could not maintain an action of covenant 
against the executor of the tenant for life (/). If the incumbent of 
a living let lands belonging to the benefice for a term of years, his 
resignation of the living during the term is a breach of tlio con- 
tract (w?). Where an agreement for letting part of a house at a rent 
of 30/., contained a clause that the tenant should be liable only to the 
said rent ; such clause was held to be a clause of indemnity, and that 
an action would lie upon it where the tenant’s goods were seized 
under a distress for rent by the original landlord, though the party 
giving the indemnity was not the immediate tenant of such original 
landlord ; it was also held, that if no notice bo given to the party 
indemnifying, and he pay the rent, and protect his tenant’s goods, 
such tenant cannot recover specially on a count framed on tlio indem- 
nity, though he may recover the money on the common counts (;i). 

In these cases of implied contract of indemnity against the conse- 
quences of distress, an action of tort is the proper form of remedy (o). 


(b) Express Covenant for Quiet Enjoyment, 

It is material to observe that the express covenant for quiet enjoy- Express Coye- 
ment is usually a qualified one only, and is a less protection to tlio 
lessee than the implied one, inasmuch as it does not protect the lessee 
in case of an eviction by title paramount to that of tlic lessor, as one. 
wo have seen that the implied covenant does. The usual qiialijied MerriUr, 
covenant for quiet enjoyment is to the following effect, viz. : “And 
the said [lessor] doth hereby for himself, his. heirs, executors and 
administratoi*s, covenant with the said [lessee], his executors, adminis- 
trators and assigns, that he and tlioy paying the rent hereby reserved, 
and performing the covenants hereinbefore on his and their part 
contained, shall and may peaceably possess and enjoy the said 
demised promises for the term hereby granted, without any intemip- 
tion or disturbance from or by the said [lessor], his [heirs or exe- 
cutors, administrators] or assigns, or any other person or persons 
claming hjy from or under hiniy them or any of them^^ [p]. Such a 
covenant may be safely entered into by any lessor who never had any 
title whatever to the demised premises, or any part thereof ; because 
any subsequent entry, eviction, ejectment, or other interruption or 
disturbance by tho real owner, or by the party entitled to possession, 

(/) Adams v. Gihney, 6 Bing. 060 ; (7?) 8 & 9 Viet. c. 124, Sched. Fonn 12, 

Woodh(mey,Jiiikins^^'R\ii^,AZ\, post, Appendix A., Sect. 1; Bee also 

(m) Fries v. Williams^ 1 M. & W. 6. Forms, pobt. Appendix B., Sects. 12 and 

(m) Fvana v. CurtiSf 2 C. & P. 296. 14. 

(0) Hancock v. Caffyn^ 8 Bing. 368. 
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Ch.XVII.b.8. 
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Ro- entry for 
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Fnrker v. 
Whyte. 


or by any other person who does not claim “ by, from or under ” 
the lessor, would bo no breach of such qualified covenant (g). The 
wrongful acts of a tenant of the lessor, under a previous lease, who 
does things not authorized by such lease, do not amount to a breach 
of the usual qualified covenant for quiet enjoyment (r). So, in con- 
veyances containing the usual qualified covenants for title, &c. (5). 

Even a distress for previous arrears of land tax due from the lessor 
would bo no breach of the usual qualified covenant, because the 
collector does not claim by, from or under, but against the lessor (^). 

It has not been expressly decided whether a re-entry by tlie ground 
landlord for non-payment of ground rent, whether to distrain for it, 
or to forfeit the lease, is a breach ; but it is conceived that in either 
case no breach would be committed on the part of the mesne land- 
lord ; — this is a case which is usually provided for by a covenant of 
the niosne landlord u'ifh the sub-tenant to pay the ground rent. 

A lessee is a purchaser pro tanto, to whom the maxim caveat emptor 
applies (?^) if he does not take advantage of his fair opportunities (a?). 
Therefore, he must, at his peril, ascertain that the intended lessor 
has sufiicient title to demise for the proposed term (y), and that 
his conveyance does not restrict him from permitting the premises 
to be used for any trade or business intended (s) : or the lessee should 
(if possible) obtain from the lessor an unqualified covenant for 
quiet enjoyment during the term, without any interruption or dis- 
turbance by the lessor, “ or by any other person or persons whom- 
soever ; ” i. e. against all persons having lawful title : or he must take 
his chance and run all risk as to the lessor’s title. Where the lessee 
is to build upon or otherwise improve the demised premises, or pays 
a premium for the lease, he should take care either to investigate the 
lessor’s title (or at all events to see the conveyance to him) ; or he 
should obtain an unqualified covenant for quiet enjoyment during the 
term {a). The lessor ought not to refuse to enter into such a cove- 
nant where no investigation of his title takes place. It is much more 
reasonable that ho, rather than the tenant, should run any risk as to 
his own title, when he does not allow it to bo investigated by or on 
behalf of the tenant. But it too often happens that an intended 


(y) Mei'rill v. Frames 4 Taunt. .129; 
Smith L. & T. 2G0 (2nd cd.] ; 2 Platt on 
Loascs', 285. 

(0 V. 19 C. B., N. S. 

246 ; 34 L. J., Q. B. 261. 

{s) Thackeray v. Woody 6 B. & S. 325 ; 
34 L. J., Q. B. 226. 

(i) Stanley v. Hayety 3 Q. B. 105. 

(u) Bchley v. Besleuy L. 11., 9 Gh. D. 103 ; 
38 L. T. 844; 27 W. R. 184. 

(i) Id. ; Hyde v. inii'dcn, 3 Ex. D. 72; 
47 L. J , Ex. D. 191-C.A. 


(y) Spencei' v. Matriotl, 1 B. & 0. 457. 
(s) Seo Parker v. Whytey 1 H. & M. 107 ; 
32 L. J., Gh. 620 ; Jay v. RichardaoHy 30 
Beav. 663; Clements y, Wcllesy L. R., 1 Eq. 
200; 35 Beav. 613; Mitchell y.Stewardy 
L. A, 1 Eq. 641 ; Wilson v. Early L. R., 
1 Gh. Ap. 463 ; Bennett t. Athertony L. R., 
7 Q- B. 316, and 650, post. 

(ff) See Onions v. Cohefiy 2 H. &M. 364 ; 
34 L. J., Ch. 338, for an instance in which 
an unqualified covenant was stipulated 
for and decreed. 
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Sect. 8.— For Quiet Enjoyment (Express), 


lessee fears to lose the proposed lease by asking either for an Ch.XVII.0.8. 
investigation of the lessor’s title or for an unqualified covenant for 
quiet enjoyment ; indeed, he generally knows that nothing of the (Express). 
sort would he agreed to(J). And yet a sublessee, who neglects to 
inquire into the provisions of the original lease, does so at his own 
risk, and may, at the instance of the original lessor, be restrained by 
injunction from breaking the covenants in such lease, although they 
are not repeated in the sublease (c) : or ho may bo ejected for a 
forfeiture, and perhaps have no remedy over against his immediate 
lessor (d). A tenant from year to year, equally with a tenant having 
a larger interest, is bound to make proper inquiries into his land- 
lord’s title, and he is affected with the consequences of not doing 
so {e). 

The following cases have been determined upon the construction of Decisiona on 
express covenants for quiet enjoyment. A covenant for quiet enjoy- nants7or 
ment by the lessee, his executors, administrators and assigns, during Enjoy- 
the term, he or ihey paying the rent thereby reserved and performing 
the covenants on his and their port therein contained, is not a covenant 
subject to a condition precedent (/). The words “during the said 
term” mean during the whole term expressed to be granted, and not 
merely during the actual continuance of the terra (//), although it is 
othenvise where the covenant is implied by law (A). A tenant for 
life, with a power of leasing, made a lease for years, iu wliich was a 
clause that “ he, for himself, his heirs and assigns, the said demised 
promises unto the said lessee, his executors, administrators and assigns, 
under the rent, covenants, conditions, exceptions and agreements 
before expressed, against all persons whatsoever lawfully claiming the 
same, shall and will during the said term warrant and defend:” hold, 
that this amounted to an express covenant for quiet enjoyment during 
the whole term expressed to bo granted {i). 


A general covenant for quiet enjoyment without any interruption 
or disturbance by the lessor, his heirs or assigns, “ or by any other ment does not 
person or persons whomsoever,” does not extend to the vnlauful acts 
of third persons having no title {j). The law will never adjudge that sons haring 
a lessor covenants against the wrongful acts of strangers, except his 


(ft) And see the Vendor and Purchaser Alien v. BaUington^ Sid. 280 ; Ludwcll r. 
Act, 1874, ante, 228. Newman^ 6 T. K. 468. 

(o) Herbert r. Maclean, 12 Ir. Ch. R. (g) Evans v. Vattghan, 4 B. Sc C. 261 ; 
84 ; Eobson v. Blight, 34 L. J., Ch. 101 ; IFilliams v. Bnncll, 1 C. B. 402. 

11 Jur., N. S. 147 ; Mitchell v. Steward, (h) Ante, 158. 

L. R., 1 Eq. 641. (0 WilUams v. Burrell, 1 C. B. 402 ; 

Spencer v. Marriott, 1 B. & C. 467 ; Wottony. Hele, 2 Wms.'Saund. 177. 
Hayward y. Tarhe, 16 G. B. 295, 357. (J) Year Bk. 22 Hen. 6, 62 b ; 32 Hen. 

(e) JFilson y. Hart, L. R., 1 Ch. 463 ; 6, 32 b ; Tisdale v. Sir IF. Essex, Hob. 34, 

12 JOT., N. S, 460 ; 14 L. T. 499. 35 ; Dudley v. Folliott, 3 T. R. 685 ; Foster 

(f) Dawson y. Dyer, Bart., 6 B. & y. Pierson, Young y. Baincock, 

Adol. 684 ; Briant y. Pileher, 16 C. B. 7 C. B. 310. 

354 ; Hayes y. Bicherstaff, 2 Mod. 34 ; 
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Cn.xvn.s.8. 
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Quiet Enjoy- 
ment oxtondH 
to all Acts of 
liCBBor him- 
self. 


covenant is express to that purpose ; for the law itself does defend 
every man against wrong ; and therefore, though one warrants land 
to another expressly, [or covenants for quiet enjoyment generally^ 
yet he does hot defend against tortious entries (A). “ Where a man 
covenants to indemnify against all persons, this is but a covenant 
to indemnify against lawful title. And the reason is, because, as it 
regards such acts as may arise from rightful claims, a man may well 
bo supposed to covenant against all the world ; but it would be an 
extravagant extension of such a covenant, if it were good against all 
the acts which the folly or malice of strangers might suggest ; and 
therefore tlie law has properly restrained it within its reasonable 
import ; that is, to rightful title. It is, however, different where an 
individual is named, for there the covenantor is presumed to know 
the person against whose acts ho is content to covenant, and may 
therefore be reasonably expected to stipulate against any disturbance 
from him, whether by lawful title or otherwise ’’(/). Therefore a 
covenant for quiet enjoyment, or for indemnity against all actions, 
suits, claims and demands whatsoever, both in law and equity, of 
certain mmed persom^ extend to their unlawful acts, claims and 
demands, without any lawful right or title (wi), as well as to their 
lawful acts (w). 

The covenant applies to all interruptions and disturbances by the 
lessor himself (ho being a party named) (o). Therefore if a lessor 
covenant that he will not interrupt the lessee in the enjoyment of a 
close demised, the erection by him of a gate on a necessary way 
leading to it, so as to intercept it, is a breach of the covenant, 
although the lessor had a legal right to erect the gate there, but for 
his covenant {j)). So if the lessor of a mine excavates a stone quarry 
over it, in such a manner as tlioreby to interrupt the lessee in his 
occupation of the mine, that is a breach of the covenant for quiet 
enjoyment, whether the lessor has or has not a legal right to excavate 
the quarry (g). If the lessor covenant with the lessee that he has not 
done any act to prejudice the lease, but that the lessee shall enjoy it 
against all persons ; in this case, the words against all persons ’’ 
refer to the first branch of the covenant, and are limited and restrained 
to acts done by him (r). Where the lessors covenanted that the lessee 
of a mill should enjoy the mill and stream without interruption by 
them, or by persons claiming under them, or by their acts or procure- 
ment, a diminution of the water occasioned by supplies under oon- 

(ifc) See note (J)t ante, 047. (o) Corue y. , Cio. Elix. 644 ; Lhyd 

\l) Nath y. Palmer, 6 M. & S. 374, 379 ; v. Tomkiet, 1 T. E. 671. 

Fatter y. Mapet, Gro. Eliz. 213. (p) Andrews y. Paradise, 8 Ifod. 318. 

(m) Fowls y. Welsh, 1 B. & 0. 29. {q) Shaw v. Stenton, 2 H. A N. 868. 

(n) Foster y. Mapet, Bupra ; Perry y. (r) Bliep. Touoli. 166. 

Edwards, 1 Stra. 400. 
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Sect. 8.— For Quiet Enjoyment (Express). 

tracts entered into by the lessors prior to making the lease, is not Cii.xvii. 8 . 8 . 
a breach of the covenant for quiet enjoyment («). But whore the Quiet 
covenants for title are general and absolute against all persons they 
will not be qualified by reference to other covenants, unless there are 
words either in the absolute covenants themselves, or in the preceding 
or subsequent ones, to connect them (<). Where A. B. covenanted 
with his lessee for quiet enjoyment as against any person “ claiming 
by, from or under him, it was held, that an eviction by a prior 
appointee of A. B. and C. D. was a breach of the covenant, and that 
the case was not altered by the grant to the lessee being “ as far as in 
his power lay, or he lawfully might or could” («). So an eviction 
by the lessor’s widow, claiming under a settlement executed by him 
before the lease, constitutes a breach (x). So is an eviction by a 
tenant under a previous lease granted by the lessor (//). So is an 
injury to the foundations, committed under a previous mining lease 
granted by an ancestor of the lessor, expressly named in the lessor’s 
covenant for quiet enjoyment (is). The usual qualified covenant for 
quiet enjoyment is broken by an eviction, molestation or disturbance 
of the lessee by persons claiming under a prior mortgage for a long 
term granted by the trustees of a settlement hM the concurrence of 
the defendant y who joined therein and covenanted for payment of tho 
mortgage money, irnd for title, &o. («). In an action against exe- 
cutors in their own right, on a covenant for “ good title and quiet 
enjoyment against any person or persons whatsoever,” contained in 
an assignment of a lease of the testator by way of mortgage, it was 
held, that tho cause of action must arise from some act of the cove- 
nantors (6). In a demise for 500 years the lessor covenanted that ho 
had not done or permitted or suffered to be done any act whereby 
the property was encumbered : held, that his having assented to an 
act which he could not prevent was not a broach of the covenant (c). 

A covenant that the lessee shall quietly enjoy against all claiming, or 
pretending to claimy a right in the premises, extends to all interrup- 
tions, be the claim legal or not, provided it appear that the disturber 
do not claim under the lessee himself (d). 


A breach of the covenant for quiet enjoyment may occur either by 
a molestation arising from an action of any kind relating to the 


Jt) BUUchford V. Mayor y fe. of Plymouth^ 
3 Bmff. N. 0. 691 ; and see Thackeray y. 
Woody 5 B. & S. 325 ; 33 L. J., Q. B. 275. 
U) Smith Y. Compton^ 3 B. & Adol. 189. 
(a) Cakert v. Sebright, 16 Beay. 166; 
and see Lock v. Furse, 19 G. B., N. S. 96 ; 
34 L. J., 0. P. 201 ; 36 Id. 141 ; L. R., 1 
C. P. 441. 

Butter y. Swinnerton, Gro. Jao. 666 ; 
. 339 ; 2 RoU. 286. 

(p) Bolph y. Crotteh, L. R., 3 £x. 44 ; 


37 li J Rz 8 

(s) Taylor v. Shafto, 16 L. T., N. S. 205. 
(a) Carpenter y. Parker, 3 0. B., N. S. 
206; 27 L. J., G. P. 78. 

(5) Noble y. Smith, 1 H. Blac. 34. 

(<;) Hobson V. Middleton, 6 B. & G. 295 ; 
and see Thackeray v. Wood, 5 B. & S. 325 ; 
34 L. J., Q. B. 226. 

(<j) Chaplin y. Southgate, 10 Mod. 384 ; 
1 Gomyn, 230 ; and see Ibbet y. Be la 
Salle, 6 H. & N. 233 ; 30 L. J., Ex. 41. 
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CH.XVIL8.8. 

For Quiet 
Enjoyment 
(Expreen), 


Restriction of 
particular Use 
of Laud. 


Ecnnctt t. 
Atherton. 


title or possession, or bj any aot by which the lessee is disturbed in 
the possession of the premises. Of the first sort is an ejectment by a 
person having a lawful title ; or any other suit by which the peace- 
able occupation of the premises is prevented : thus, a covenant in a 
lease, that the lessee should quietly enjoy the estate discharged from 
tithes, is broken by a suit for them, although commenced after the 
expiration of the term {e ) : but where in covenant for quiet enjoyment 
the breach assigned was, “ that the defendant had exhibited a bill in 
Chancery against him for ploughing meadow, and obtained an in- 
junction, which had been dissolved with 20«. costs;’’ it was held on 
domuiTer to bo no breacli of covenant, for the covenant was for quiet 
enjoyment, and this was a suit for waste (/). 


On the other hand, any description of annoyance, on the part of 
the lessor himself, to the occupation of the promises, which prevents 
the lessee from enjoying his property in so ample a manner as ho is 
entitled to do by the terms of the lease, amounts to a breach of the 
covenant for quiet enjoyment of the second sort : thus, if a man cove- 
nant that he will not interrupt tlio covenantee in the enjoyment of a 
close, the erection of a gate which intercepts it is a breach of the 
covenant, although he had a right to erect it (gf). So if, after a demise 
of mines containing the usual covenant for quiet enjoyment, the lessor 
digs a quarry over the mines and makes holes, through which water 
percolates and escapes into the mines, although ho had a legal right 
to work the quarry, his doing so in such a manner amounts to a 
breach of the covenant for quiet enjoyment of the mines (A). An 
action on the covenant for quiet enjoyment may bo maintained for 
the disturbance of a way of necessity (/) ; or of a way by grant from 
the covenantor (A). It must be remembered, however, that the act 
done must be in the assertion of title, and not a mere tortious act for 
which an action of trespass might be maintained (/). And the restric- 
tion of the particular use of the land must be the act of the lessor 
himself, otherwise the action cannot be supported. A decree restrain- 
ing a particular use of the land by reason of a covenant with the 
lessor, but not otherwise interfering with the title, is not a breach of 
the covenant for quiet enjoyment. This was held by the Exchequer 
Chamber in Bennett v. Atherton (w). There the defendant cove- 
nanted with the grantor, upon a conveyance of the premises to him 
in fee, not to permit any part of the premises to be used for'selling 
beer, and afterwards let port of the premises with a covenant for 


! e) Laming y. Laming^ Cro. Eliz. 316. 
/) Morgan y. Hunt^ 2 Ventr. 216. 
{p) Andrews v. Taraiise^ 8 Mod. 318. 
A) Shaw y. Stenton^ 2 H. & K. 868. 

%) Motris V. Edgington, 3 Taunt. 24. 


(h) Fomfret y. Eicroft^ 1 Saiind. 822. 

g Sedden y. Senate^ 13 East, 72. 

0 L. R., 7 Q. B. 316 ; 41 L. J., Q. B. 
166 ; aflirming Spencer y. MarriotL 1 B. & 
C. 467. 
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quiet enjoyment on his part, and a covenant not to carry on par- 
ticular trades (of which beer-selling was not one) on the part of the 
lessee. The term was assigned to the plaintiff, who had no notico of 
the defendant’s restrictive covenant, and having used the premises os 
a beer-shop was restrained by an injunction in Chanoory from so doing. 
The court decided that there was no breach of covenant, express or 
implied. 

Failure by a landlord under compulsion of a statute is no breach. 
Where a landlord covenanted to keep the demised premises available 
for storing cartridges, and for quiet enjoyment, and the Explosives 
Act, 1875, passed after the demise, made such storage illegal, it was 
held that the landlord might lawfully remove the cartridges, and 
committed no breach of the covenant for quiet enjoyment by so 
doing («). 

A covenant for quiet onjoyniout does not oblige the lessor to rebuild 
or repair, in case the buildings are destroyed or iiijm’(}d by fire, tempest 
or otherwise (o). 

The covenant for quiet enjoyment runs with the land (;>), and is 
therefore binding on the assignees of the reversion ; and may bo ren- 
dered available by the assignees of the term. Where A. let to B., 
who assigned to C.,and 0. assigned to I)., and B. liad covenanted for 
quiet enjoyment with 0, and his assigns, it Avas held by the Exchequer 
Chamber, that D. might maintain an action against B., on being 
ejected by A., for a forfeiture by 13. before the assignment to 0. {q). 

When the covenant is general, the allogcd broach must show an 
interruption or disturbance by some person having lawfnl title and 
right of entry (r). When the covenant applies to tho acts of any 
particular person or persons thorem mmed, an interruption or dis- 
turbance by any such person (whether laAvful or not) amounts to a 
breach (s). Where tho covenant is qualified and confined to interrup- 
tions and disturbances by the lessor, his heirs and assigns, “ or by any 
other person or persons claiming by, from or under him, them or any 
of them,” tho breach must show an interruption or disturbance by tho 
lessor (^), his hoii*s or assigns, or by some other person lawfully claim- 
ing by, from or under him, them or some of them (/^). One Avho 


Ch.XVII.8.8. 
For Quiet En- 
joyment {Ex- 
press), 


Breach under 
Compulsion of 
Statute. 

Newby v. 
Sharpe, 


Is not to re- 
build. 


Runs Tk'ith 
Land. 

Campbell y. 
Lewis, 


Particulars of 
Breaches. 


(«) Newby V. Sharpe^ 8 Ch. D. 39 ; 47 
L. J., Ch. 617 ; 38 L. T. 683 ; 26 W. R. 
686 . 

(o) Brown\, Quiltrr^ Ambler, 620; anto, 
Chapter XVI. 

{p) Campbell y. Letvis, 3 B. & Aid. 392, 
afflnning Lewis y. Campbell^ 8 Taunt. 716. 
See ante, 140. 

{q) Id. 

(r) Lucy y. Levistony Freem. 103; 3 
Keb. 163 ; Dudley v. FoUiotty 3T. R. 685 ; 
Foster v. Fwreony 4 T. R. 617 ; Young v. 
Eaineochy 7 C. B. 310 ; Eall v, City of 


London Bravery Co,y 2 B. & S. 737 ; 31 L. 
J., Q. B. 257 ; Jeffryes v. Evansy 19 C. B., 
N. S. 246. 

(*) Foster y. Mapesy Cro. Eliz. 212 ; Lucy 
y. Levistony Freom. 103 ; 3 Keb. 163 ; 
Fowle y. Welsh, 1 B. & C. 29 ; Nash y. 
Falmefy 5 M. & S. 374. 

p) Corns y. , Cro. Eliz. 644 ; An- 

dretvs y. Paradise y 8 Mod. 318 ; Lloyd y. 
Tomkiesy 1 T. R. 671 ; Shaw y. Stentony 2 
II. & N. 868. 

(a) Ante, 645. 
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Ch.XVII.s.8. 

For Quiet Fn- 
joyment [Fx^ 
prette). 


claims under a deed of settlement made by A. is a person claiming 
under A. within the meaning of the usual qualified covenant for quiet 
enjoyment (a:), ns also is a person who claims under a lease previously 
granted by the lessor (^), although such lease has expired (s). The 
breach must have happened during the term, and not prior to its 
commencement (ff). 


(j-) IFnrd V. Fletcher, 1 Doug. 43; Fvans (:) LudiccU v. Kewmany 6 T. E. 468; 
V. Vawjhan, 4 B. & (\ 20 1 ; Carpenter v. Coe v. Clay, 6 Bing. 440 ; Jinke v. Ed* 

Varktr, 3 C. B., N. S. 206 ; 27 L. J., C. tvards, 11 Exch. 775 ; but see Jeffryce v. 

r. 78. Evam, 19 C. B., N. S. 246 ; 34 L. J., C. P. 

(//) Ralph V. Crouch, L. E., 3 Ex. 44; 261. 

37 L. J., Ex. 8. (a) Ireland Bircham, 2 Bing. N. 0. 90. 
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Sect. 1. — Rights of Common [a). 

(a) Genenilly. 

Common is a right or liberty to take or uso some part or portion of 
that which another person’s lands, woods, waters, &e., naturally pro- 
duce, without having any property in such lands, woods, waters, 
&o. (ft). The most usual rights of common are — 1. Common of 
pasture — that is, a right of liberty which one or more may have to 
feed their cattle on another man’s land. 2. Common of turbary 
— that is, the liberty to cut turves in another’s soil to be burnt in a 
house (r). 3. Common of estovers — that is, a right to take trees, 
loppings, shrubs or underwood in another’s woods, coppices, &c. [d). 
4. Common of piscary — that is, a right to fish in another’s pond, 
pool or river. 

A right of common is not a mere easement, but a 2^^'ofil d prendre 
in the soil of another. So is a right to hunt, shoot, fowl or fish in 
another’s land or water, and to carry away Avhatever is so taken (p) : 
so is a right to dig clay in another’s land for the purpose of making 
bricks (/). But a right to deposit and mix dung, &c. upon adjoining 
land, and to moke the same into manure, and carry away the same, 
is a mere easement and not a profit i prendre (g). So a right in the 
occupier of an ancient messuage to water his cattle at a pond, and to 
take the water thereof for domestic purpos<jp, for the more convenient 

(a) And see Hall on Rights of Common Cro. Jac. 25 ; Cro. Eluf. 820 ; 4 Co. 

and Profits k Prendre, a.d. 1871. R. 87 a; 5 Id. 25 a. 

(^) Bao. Abr. tit. Common; Burton {e) WicHam y. Hawker, 7 M, kW.QZ ; 

Comp. 363; Tudor’s L. C. Real Prop. 108 Jtland v. Lipscombe, 4 E. & B. '713, n. 

(2nd ed.). (/) Clayton v. Corby, 2 Q. B. 813. 

(e) Noy, 146 ; 3 Lev. 165 ; 7 East, 121. (J) Pyo v. Mnmford, 11 Q. B. 666, 66S. 


Nature of 
Rights of 
Common. 


Right of 
Common not 
mere Ease- - 
ment. 
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Common 
Law. 


Chap. XVIII.— Rights of Common, Sporting, etc. 


use of his messuage, is a more casement and not a profit & prendre (//). 
A right of way is a more easement and not an interest in the land 
itself (t). A riglit of common or other profit d prendre can exist only 
by grant under seal, or by prescription from time immemorial (which 
is always supposed to be founded on an ancient grant) ; or by user 
for thirty or sixty years pm*suant to the Prescription Act (/»•), but not 
by custom (/). ‘‘ The reason why a profit a prendre cannot he sup- 
ported by a custom in an indefinite number of people is, that the 
subject of the profit a prendre would, in that case, be liable to be 
entirely destroyed” {m), A right to carry away the soil of another 
without dint cannot be claimed even by prescription; nor can the 
claim bo sustained by evidence of a lost grant (n). The right of 
commoners in a common may bo subservient to tlie right of the lord 
in the soil ; so tliat the lord may dig clay pits there, or empower 
others to do so, without leaving sufficient liorbage for the commoners, 
if such a right can bo proved to have always been exercised by the 
lord (o). The owner of a common may, under the statute of 13 
Edw. 1, st. 1 (Westm. 2), c. 46, erect thereon a house necessary for a 
beast-keeper or for a woodward (p). 

By the common law an enjoyment to confer a title to an easement 
or profit d prendre must have existed, (or bo found by a jury to have 
existed,) from time immemorial [a.d. 1189], and is presumed to have 
originated by a grant made before that time {q). Any easement or 
profit d prendre, which is reasonable and might have been so granted, 
may be claimed by way of prescription at common law (r). Such 
rights made before tlio Prescription Act (2 & 3 Will. 4, o. 71) have 
been proved prirad facie by evidence of the uninterrupted exercise or 
enjoyment tliercof, as of right, for the full period of twenty years (s). 
But now proof of the exercise or enjoyment of the right or matter 
claimed must be carried back at the least for such period or number 
of years mentioned in that act, as may be applicable to the case and 
to the nature of the claim (/). Evidence showing when the alleged 


(h) Manning v. WuMcy 5 A. & E. 768 ; 
Race V. Ward, 4 E. & B. 702 ; 7 E. & B. 
384 ; Carlyon v. Lornwg, 1 II. & N. 784 ; 
JFhitehead v. Rarker, 2 H. & N. 870; 
Whaley v. Laing^ 2 H. & N. 476 ; 3 IT. k 
N. 675, 901 ; 27 L. J., Ex. 4221 

(i) Godley v. Frith, Yelv. 169. 

(ifc) 2 & 3 Will. 4, c. 71, post, 665. 

(l) Gateu'ard*s case, 6 Co. E. 60 ; Cro. 
Jac. 162 ; Grimstead v. Marlow, 4 T. E. 
717 ; Blewitt v. Tregoning, 3 A. & E. 554 ; 
Jones V. Robin, 10 Q. B. 681, 620 ; Lloyd 
y. Jones, 6 C. B. 81, 89 ; 6 D. & L. 784 ; 
AtL-Gen. v. Mathias, 4 K. & J. 679^ 27 
L. J.| Ch. 761. 

(»») Race y. Ward, 4 £. & B. 705. 

(m) Att.^Oen. y. Mathias, 4 K. & J. 
679 ; 27 L. J., Ch. 761 ; Bailey y. Stephens, 


12 C. B.,N. S. 91. 

(0) Bateson v. Greei^ 5 T. E. 411 ; Blace 
V. Jacksoti, 4 D. & E. 318; Clarkson y. 
Woodhouse, 5 T. E. 412, n. ; 3 Doug. 189 ; 
Arletl V. Fllis, 7 B. & 0. 340 ; Laacelles v. 
I.ord Onslow, 30 L. T. 459. 

(p) Tatrick y. Stubbs, 9 M. & W. 830. 
(^) Potter y. North, 1 Ventr. 387 ; 2 
Blue. Com. 266. 

(r) Rogei's y. Taylor, 1 H. & N. 706 ; 
26 L. J., Ex. 203; Carlyon V. Lootring, 1 
H. &N. 784; 26L. 261. 

(ft) Campbell y. Wilson, 3 East, 294 ; 
Cross y. Lewis, 2 B. & C. 686 ; Williams 
y. Morland, Id. 014. 

(1) Scot. 6, post, 656 ; Barling y. Clue, 
4 F. & F. 329. 



Sec?!. 1. — Eights ok Common (Generally). 

riglit first commenced, or when it did not exist within the time of 
legal memory, is sufficient to negative a prescriptive right pleaded as 
from time immemorial («) ; hut not a right pleaded according to the 
statute (ir). On the other hand, a prescriptive riglit from time imme- 
morial is not so easily destroyed or lost by abandonment, non-user, or 
otherwise (y), os a right by user under the statute (s). And therefore 
it is often expedient for a defendant to plead his right or claim in 
several ways {a) ; ox. gr. — 1. By user for [20 or 30] years according 
to the statute and the nature of the right claimed. 2. The like, by 
user for [40 or 60] years. 3. By prescription from time immemorial, 
according to the common law (6). 4. Sometimes also a lost grant is 
pleaded (rf). 

By 2 & 3 Will. 4, c. 71, entitled “An Act for shortening the Time 
of Prescription in certain Cases,” after reciting that “whereas the 
expression ‘ time immemorial, or time whereof the memory of man 
runneth not to the contrary,’ is now by the law of England in many 
cases considered to include and denote the whole period of time from 
the reign of King Eichard the First (e), Avhereby the title to matters 
that have been long enjoyed is sometimes defeated by showing the 
commencement of such enjoyment, which is in many cases productive 
of inconvenience and injustice;” for remedy thereof it is enacted (s. 1), 
“ that no claim which may be lawfully made at the common law 
by custom (/), prescription or grant to any right of common or other 
j)roJit or benefit to be taken and enjoyed from or upon any laud of our 
sovereign lord the king, his heirs or successors, or any laud being parcel 
of the Duchy of Lancaster, or of the Duchy of Cornwall, or of any 
ecclesiastical or lay person or body corporate (except such matters and 


(w) Ma!/o}\ i'C, oflfull t. Hoificr, Cowp. 
108 ; liurij v. Cro. Eliz, 118 ; Galo, 
143 (4th cd.); 17 Q. B. 2G9. 

(j) Claif V. Thaekrahf 9 C. & P, 47 ; 
day V. ShaeJeeray, 2 Moo. & R. 244 ; Fen- 
Mcanlm v. Ching^ Moo. & M. 400. 

(y) Co. Lit. 114 b; TVard v. Ward^ 7 
Exch. 838 ; 21 L. J., Ex. 334 ; Htokoe v. 
Singers, 8 E. & B. 31 ; Cmsley v. light- 
owkr, L. li., 3 Eq. 279; 2 Ch. App. 478; 
30 L. J., Ch. 684 ; Cook v. Mayor, ^c. of 
Bath, L. R., 6 Eq. 177 ; Tapling v. Jones, 
11 H. L. Cas. 290 ; 34 L. J.,. C. P. 342 ; 
HaU V. Oldroyd, 14 M. & W. 789, 793 ; 
Ward V. Robins, 16 M. & W. 237, 244 ; 
Darwin v. Uptoti, 3 T. R. 169 ; Cross v. 
lewis, 2 B. & C. 686 ; Moore v. Bawsan, 
3 B. & C. 332. 

(s) Lowe Y. Carpenter, 6 Exoh. 825 ; 
BattisKill v. Reed, 18 0. B. 696 ; Rochdale 
Canal Cq. v. RadcUfe, 18 Q. B. 303, 304. 

(a) iSidor’s L. C. Real Prop. 164 (2nd 
ed.); Moon v. U'chb, I 0. B., K. S. 673. 

(b) Bar I oC Stamford and Warrington v. 
liunbar, 13 k. & ’W’. 822, 827; 2 D. & L. 


852 ; Ward v. Ward, 7 Exch. 838 ; Samp- 
son V. Ifoddimit, 1 C. B., N. S. 690; 3 Id. 
696 ; Rogers v. Taylor, 1 II. k N. 706 ; 
26 L. J., Ex. 203 ; Tapendick v. Bridg- 
water, 5 E. k B. 160 ; Jiaileg v. Stephens, 
12 0. B., N. S. 91. 

(rf) Campbell V. Wilson, 3 East, 294 ; 
Lovdt V. Wilson, 3 Biu^. 115; Blewett v. 
Tregoning, 3 A. & E. 551 ; Parker v. 
Mitehell, 11 A. &E. 788; (hileyy, Gardiner, 
4 M. & W. 496; Welcome v. Upton, 5 
M. k W. 398 ; 6 Id. 636 ; 7 Dowl. 475 ; 
Sampson v. Ifoddinott, 1 C. B., N. S. 590 ; 
3 Id. 596. A ploa of ri>fht of common 
from tinio immemorial is not supported 
by proof of a grant made in 1755 ; Wel- 
come V. Upton, supiu. 

(e\ A.D. 1189. 

(/) Mounseg v. Jsmay, 3 H. & 0. 486 ; 
34 L. J., Ex. 52. No claim to a profit ii 
prendro can bo made by custom, unless 
in the cose of a copyhold tenant against 
his lord ; Arlett v. £l!is, 9 B. & C. 671 ; 
Bcardsworth v. 'Porkiugton, I Q. B. 782. 


Cd'3 
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CH.XVma.l 

Eiffhts 
of Commn 
{Qonerally), 


After Sixty 
Years the 
Bight to be 
abBolutOi un- 
less, &CU 


Sect. 4. Abovo 
Periods to bo 
next before 
some Suit or 
Action 
lyherem, &o. 

Meaning of 
Interrup- 
tions.” 


Sect. 6. No 
Presumption 
allowed on 
Proof of User 
for shorter 
Period. 


Sect. 7. Pro- 
viso for Dis- 
abilities. 


things as are hereini specially provided for, and except tithes, rents and 
services), shall, where such right, profit or benefit shall have been 
actually taken and enjoyed by any person claiming right thereto 
without interruption for the full period of tUriy ycan^ be defeated or 
destroyed by showing only {g) that such right, profit or benefit was 
first taken or enjoyed at any time prior to such period of thirty 
years (//) ; but, nevertlieless, such claim may be defeated in any other 
way by wliich the same is now liable to be defeated (e) ; and when 
such rigid, profit or benefit shall have been so taken and enjoyed 
as aforesaid for the full period of aixty years^ the right thereto shall be 
deemed absolute and indefeasible, unless it shall appear that the same 
was taken and enjoyed by some consent or agreement expressly made 
or given for that purpose by deed or writing” (A). 

By sect. 4, “ each of the respective periods of years hereinbefore 
mentioned shall be deemed and taken to be the period ned hefore 
Bome suit or action (/) wherein the claim or matter to which such 
period may relate shall have been or sliall be brought into question ; 
and no act or other matter shall be deemed to be an interriijdion^ 
within the meaning of this statute, unless the same shall have been i 
or shall bo submitted to or acquiesced in for one year after the party 
interrupted shall have had or shall have notice thereof, and of the 
person making or authorizing the same to be made.” It is possible 
for an interruption not to be submitted to or acquiesced in for one 
year, although no action for it be brought within that period (wi). 

By sect, 6, ‘‘ in the several cases mentioned in and provided for by 
this act, no presumption shall be allowed or made in favour or sup- 
port of any claim, upon proof of the exercise or enjoyment of the 
right or matter claimed for any less period of time or number of 
years than for such period or number mentioned in this act, os may_ 
be applicable to the case and to the nature of the claim.” 

Sect. 7 provides, “ that the time during which any person, other- 
wise capable of resisting any claim to any of the matters before men- 
tioned, shall have been or shall be an infant, idiot, non compos mentis, 


(ff) Rochdale Canal Co. v. Radcliffe, 18 
Q. B. 287 ; Mill v. New Forest Commre.^ 
18 C. B. 60 ; 26 L. J., 0. P. 212’; Barker 
V. Richardson^ 4 B. & A. 679. 

(4) Mayor ^ ir. of Mull v. Morncr^ Cowp. 
108; Eatm v. Suansca IF. IF. Co., 17 0. 
B. 267, 269. 

^t) Thcro are six modes by which pre- 
Bcnptivo rights maybe extiuguished, viz., 
1. By noity of possession. 2. By release. 
3. By severance. 4. By the dissolution 
of the corporation to which they belong. 
6. By enfranchisement. 6. By inclosure. 
Tudor L. C. Real Prop. 122—126 (2nd 
ed.). 


(4) Sect. 2, as to ways and water- 
courses, is stated post, G70 ; Scot. 3, as 
to lights, post, 676. 

(0 }Fright V. JFilliame, 1 M. & W. 77; 
JFard v. Robine^ 15 M. k W. 241, 243 ; 
Cooper Y. Mubbuck^ 12 C. B., N. S. 466 ; 
31 L. J., G. P. 323; Bennison v. Cart^ 
uriyhtf 6 B. & S. 1; 33 L. J., Q. B. 137; 
Bcytagh v. Cassidy, 16 W. R. 403, Ir. 
Exch. ; Gale, 160 (4th cd.). Not *‘ncxt 
before the said time when, &o. ; ” Richards 
V. Fry, 7 A. & E. 698 ; 3 N. & P. 07. 

(m) Bennison v. Cartwright, 6 B. & S. 
1 ; 33 L. J., Q. B. 137. 
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feme covert or tenant for life (w), or during which any action or suit Ch.XVIII.8.i 
shall have been pending, and which shall have been diligently prose- o/ammn 
outed until abated by the death of any party or parties thereto, shall {Oemraiiy). 
be excluded in the computation of the periods hereinbefore men- 
tioned ; except only in cases where the right or claim is hereby de- 
clared to be absolute and indefeasible.’* 


Sect. 8 provides, “ that when any land or water, upon, over or from Sect. 8..Tenn8 

which any such way or other convenient (o) watercourse or use of 

water shall have been or shall be cnioyed or derived hath boon or , 

P i PI* P to be excluded 

shall be held under or by virtue oi any term of lives, or any term of in Computa- 

years exceeding three years from the granting thereof, the time of Yeara^in cw- 

tho enjoyment of any such way or other matter as lion^in last before tainCafios. 

mentioned, diuing the continuance of such term, shall bo excluded in 

the computation of the said period of forty years (/>), in case the claim 

shall within three ycara next after the cml or sooner detcimination 

of such term be resisted by any person entitled to any reversion 

exj^cctant on the determination thereof.” 

A title under this act is always inchoate until the action is com- Title inchoate 
menced in which its validity is called in question, however long it commenced, 
may have been enjoyed (y). On the other hand, a right which is 
inchoate at the time of the interruption or disturbance may become 
complete and support an action for such interruption commenced im- 
mediately after the expiration of the prescribed period and before the 
interruption lias been submitted to for a year (r). So a defendant’s 
right may become complete between the time when, &c. and the 
commencement of the action (s), A title gained under this act by 
user for the proscribed period may exist concurrently with a common 
law title, and does not merge or extinguish it (/). A right claimed 
by user imder this act can only be co-oxtensive with the user ; and 
an issue on a plea justifying imder such a riglit is an issue not upon 
the rights hut the uscr^ and differs therefore from an issue on a right 
claimed by prescription from time immemorial [u). 


The words “enjoyed by any person claiming right^^ (sect. 2), and 

“ enjoyment thereof of right ” (sect. 5), mean an enjoyment had, not means an open 

Enjoyment. 


(w) Pye V. JUfutnfordj 11 Q. B. 667. Not P. 67 ; JFard v. Rohm^ 16 M. & W. 237, 
a ^ant for yearn; Palk^ Part. v. Skinner, 242. 

18 Q. B. 668 ; 22 L. J., Q. B. 27’. M Plight v. Thomas, 11 A. & E. 688 ; 

(o) The word “convenient** is written 3 r. & D. 412 ; 7 Dowl. 741 ; S. C. (in 

by mistako for “ easement** in the Par- error), 8 Cl. & Fin. 231 ; 1 Wost, 671. 
liamonf Roll; Wright v. Williams, 1 M. & («) Ward v. Robins, 15 M. & W. 237. 

W. 77, Parke, B. But it must be taken \t) Onlvy v. Gardiner, 4 M. & W. 496 ; 

ihat the word “convenient** was in- 6 Exeb. 825. 

tended. («) Davies v. Williams, 16 Q. B. 646 ; 

(p) But not in the computation for v. 6 Exoh. 825 ; Battishill 

twenty years; Polk, Bart. v. Skinner, 18 v. Reed, 18 0. B. 696, 703; Rochdale Canal 
Q. B. 668 ; 22 L. J., Q. B. 27. Co. v. Radeliffe, 18 Q. B. 303, 304 ; Ward 

{q) Wright v. Williams, 1 M. & W. 77 ; v. Ward, 7 Exch. 838 ; 21 L. J., Ex. 334. 
Richards v. Fry, 7 A. & E. 698 ; 3 N. & 


L.T. 


U U 
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CH.xvm.B.i 

Hif/hta 
of Common 
{Oenerally), 

The Prescrip 
tion Act — 
continued. 


Remedies for 
a Disturbance 
of Common. 


Chap. XVni.— Rights of Common, Sporting, etc. 

secretly or by stealth, or by tacit sufferance, or by permission asked 
from time to time, on each occasion or on many ; but an enjoyment 
had openly, notoriously, witliout particular leave at the time, by a 
‘ person claiming to use without danger of being treated as a trespasser, 
as a matter of right, whether the right so claimed shall be strictly 
legal, as by proscription and adverse user, or by deed, or shall have 
been merely lawful so far as to oxouso trespass (ir). The user must 
not be precarious (//), but as of right against all persons, so as to be 
evidence of a perfect right ( 2 ). The enjoyment must be continuous 
and as of right for the prescribed period next before the commence- 
ment of the suit, of the easement as an casement (a), without interrup- 
tion acquiesced in for a year (i) ; and such right is defeated by unity 
of possession during all or part of the period of enjo 3 nnent, though 
such unity of possession has its inception after the completion of the 
prescribed period ( 0 ). Therefore where the plaintiff had enjoyed a 
way as of right and without interruption from 1800 to 1855, when 
the action was brought, it was held, that his claim under the statute 
was defeated by unity of possession from 1843 to 1853 (d), Tho right 
or easement must be appurtenant to some dominant tenement, and 
not in gross ; otherwise the act does not aj)ply (e), 

Tho remedies for disturbance of common may bo considered as 
respects tho lord, and as regards tho commoner. The former having 
tho right to the soil may, when wongfully dispossessed thereof, 
maintain an action of ejectment (/) ; and if ho bo disturbed by a 
mere stranger, who puts in cattle, having no colour of right, or by 
a commoner who surcharges the common, he may maintain an action 
of trespass or case (t/). In some cases, also, where the right of com- 
mon is clearly stinted as to number, ho may distrain tho surplus 
number damage feasant (A), It has been held, that a commoner may 
maintain an action on the case for an injury done to the common, by 
taking away from thence the manine which was dropped on it by the 
cattle, though his proportion of the damage be found only to tho 
amount of a farthing ; at least the smallness of the damage found is 
no ground for a nonsuit («). One commoner, who has surcharged, 
may maintain an action against another for surcharging the com- 


(x) Tiehle v. Browix^ 4 A. & £. 369; 
Caved y. Martyn, 19 C. B., N. S. 732; 34 
L. J., C. P. 363. 

(y) Caved v. Martyn^ supra. 

(z) Winahxp y. Eudapethy 10 £zch. 6; 
23 W., £x. 268. 

(a) ilomaey y, Imay^ 3 H. & 0. 486 ; 
34 L. J., £z. 62. A man cannot have an 
“ easement ” over his own land, but only 
upon or over the land of another person. 
Bee Onky y. Oardinery 4 M. & W. 496. 

(b) See Bennison v. Cartwrighty 5 B. & 


S. 1; 33L. J., Q.B. 137. 

’ (c) Onley v. Oardinery 4 M . & W. 496 ; 
Battiehill v. Beedy 18 C. B. 606 ; 26 L. J., 
0. P. 290. 

id) Battiahill v. Reedy supra. 

[e] Shuttleworth y. Le Fletningy 19 0. B., 
N.S. 687; 34L. J., 0. P. 309. 

(/) ColoEjoo. 611, 

(g) Arlett y. 9 B. & C. 871. 

(A) 1 Roll. Abr. 666 ; Biam y. Jamiy 
2 Lutw. 1241 ; 4 Burr. 2431. 

(t) Bindar y. Wadeimrthy 2 East, 164, 
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inon(A). Ono commoner cannot generally distrain the cattle of CH.XVlII.fl.i 

another; for the right of commonage, which every commoner has, 

runs through the whole land(/). Nor can one commoner distrain {Generally), 

the cattle of another commoner pur cause de vicinage, inasmuch as the 

cattle come upon the common under some colour of right {m). But 

in case of an absolutely stinted common, in point of number, one 

commoner may distrain the supernumerary cattle of another {n ) ; but 

not if an admeasurement bo necessary, as where the stint lias relation 

to the quantity of the commoner’s land (o). A freeman or burgess, 

entitled as such to common of pasture, may distrain the cattle of a 

person wrongfully claiming to be so entitled (p) ; or he may sue for 

the disturbance (<y). 

Where a house obstructs the exercise of a right of common the Abatement of 
commoner may, after notice and request to the p.arty to remove the Commons, 
house, pull it down, though such party is actually inhabiting and 
present in the house (r) ; but he may not do so witliout such previous 
notice and request (•?). Where the injury complained of arises from 
an act of the lord, the commoner may often proceed himself to abate 
the nuisance {t ) ; thus, if the lord so plant trees as to destroy the 
common, such an act would bo considered as a nuisance, and tlie 
commoner might abate it; but ho cannot justify culling down trees 
planted by tho lord on tlie waste, if it be not a total destruction of 
tho common, though there bo not a sufficiency of (jommoii loft ; Iiis 
remedy being by action on tho case(n). The distinction seems to 
be this : if tho lord of the manor make a hedge round the common, 
or do any other act that enfirr/i/ eutliuks the commoner from exer- 
cising his right, the latter may do wliatever is necessary to let liimself 
into tho common ; but if the commoner can get at the common, and 
enjoy it to a certain extent, and his right be more/f/ ahrkhjcd by the 
act of tho lord, in that case Ids remedy is by an action on the case, 
and he cannot assert his right by any act of his own (;r). Tho owner 
of a common may, under the stat. of 13 Edw. 1, stat. 1 (Westni. 2), 

0 . 46, erect thereon a house necessary for a beast-keeper or for a 
woodward (y). It seldom, if ever, happens that a commoner can 
distrain the cattle of the lord as damage feasant, unless by special 

(A) SoheonY, Toddy 4 T. R. 71. [q) JBradm orth v. Torkington^ 1 Q. B. 

(/) Bao. Abr. tit. Common JG, 2) ; Hall . 782, 

V. llardingy 4 Burr. 2426; 1 W. Blac. 673. (r) Lavies v. Williamfiy 16 Q. B. 646,' 

(m) Cape v. Seotty L. B., 9 Q. B. 269 ; (») Terry v. Titzhouey 8 Q. B. 757; Jones 

43 L. J., Q. B. 66 ; 30 L. T. 87 ; 22 W. t. Jomey 1 H. & C. 1 ; 31 L. J., Ex. 606. 

B. 326. {t) Bac. Abr. tit. Commo)i (C.). 

(w) Year Book, 46 Edw. 3, 12 b ; 2 («) £irby v. Sadgrove (in error), 1 Bob. 

Lutw. 1241 ; MaryU cate, 9 Ck). B. 112 ; & P. 13 ; 3 Anst. 892 ; 6 T. B. 483. 

Freem. 273. (a?) Bac. Abr. tit. Common (C.) ; Cooper 

(p) Hall V. Harding^ 1 W. Blac. 673 ; v. Marshally 2 Wils. 61 ; 1 Burr. 269 ; 

4 Burr. 2426. Sadgm^e v. Kirby, 6 T. R. 483 ; Kirby v. 

(p) Stubbs V. Kseourt, 2 H. & G. 47. Sadgrove (in error), 1 Boa. & P. 13. 

(y) Tatrick v. Stubbsy 0 M. & W. 830. 


U XT 2 
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Ch.xVITI.s.i custom (s). But it seems that if cattle hQ agisted by the lord and 
ofCommn ™properly put on the common, the commoners may distrain them as 
{Generally), the cattle of a stranger (a). 

Onus of Proof The oniis of proof, of course, lies on the party alleging the right or 
GQSoment (6) ; and he must show actual enjoyment thereof for the full 
Eosoment. period as pleaded. Proof of an enjoyment for twenty-eight years will 
not support a plea of user for thirty years (c). So pleas of twenty and 
forty years’ user respectively are not supported by proof of user for 
forty years and upwards before the commencement of the action to 
witliin fourteen months of it (rf). In one case it was held that a mere 
discontinuance of user of a right of common of pasture for two inter^ 
mediate years of the proserihed period, only because the commoner 
during those two years had no commonable cattle, and not by reason 
of any adverse interruption, Avas not sufficient to prevent the right 
being acquired under the statute, and that the jury might find an 
enjoyment for the full period {e). It seems, however, that there must 
be proof of a user of the right or casement as claimed, in each year of 
the prescribed period, particularly within one year next before the 
commencement of the action (/). But a user of lights for nineteen 
years and a fraction of another year ending within one year next 
before action is sufficient to establish a right; which cannot bo defeated 
by an interruption not submitted to for a year {g). To support a plea 
of a right of way by user for forty years, evidence may be given of 
user for more than forty years back (A). An enjoyment for thirty 
years may be partly before and partly after an intervening life estate 
during Avhich the enjoyment continued (/). Proof of encroachments 
made on one part of 217 acres is not conclusive evidence of an inter- 
ruption of the onjojTnent of a right of pasturage pleaded under this 
statute to an action for a trespass for taking cattle damage feasant in 
another port (/). 


Ascortain- 
ment of 
Rights of 
Common. 


An action will lie against the lord by one copyholder on behalf of 
himself and the other copyholders, being numerous, to hare their 
rights of common ascertained; but one copyholder, not suing on 


behalf of all, cannot maintain such action (w). 


(a) Hodesdon v. Gre&ily Yelv. 101 ; Ken~ (/) Parker v. Mitchelly 11 A. & E. 788; 

rick V. Paryiter, Cro. Jac. 208 ; Yelv. 129; 3 P. & D. 665; Lowe v. Carpenter, 6 Exch. 

Hoskins v, Jiobins, 2 Saund. 324 ; Bullcu, 826 ; Battishill y. Peed, 18 C. B. 698, 703; 

228, 229. < Pochdale Canal Co, y, Padclife, 18 Q. B. 

(a) Year Book, 30 Edw. 3, 27 ; BuUen, 303, 304 ; Gale, 166 (4th ed.). 

229. (y) Fliyht v. Thomas, 11 A. & E. 688 ; 

ih) Maxwell y, Martin, 6 Bing. 622. 7 Dowl. 741 ; S, C, (in error), 8 Cl. & F. 

(c) Hailey v. Appleyard, 8 A. & E. 167 ; 231 ; I West, 671 ; Eaton y, Swansea W, 

' 2 P. & D. 1, u. W, Co., 17 Q. B. 272; Gale, 161 (4th ed.). 

{d) Lowe y. Carpenter, 6 Ezch. 826 ; ih) Lawson v. LanyUy, 4 A. & E. 890. 

Battishill y. Peed, 18 C. B. 696, 703; (t) Clayton y, Corby, 2 Q, B. 813; and 

Pbchdale Canal Co. y, Padeliffe, 18 Q. B. see Pyey. Mumford, 11 Q. B. 666. 

303, 304. (/) Welcome y, Upton, 6 M. & W. 636. 

(tf) Carr y. Foster, 3 Q. B. 581. Im) Phillipps v. Hudson, L. R., 2 Ch. 

243 ; 36 L. J., Ch. 301 ; 16 W. B. 370. 
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(b) Common of Pasture. 

Common of pasture is a right or liberty to depasture cattle, &o. on 
another’s land. It is generally restricted to commonable cattle, i. e. 
such os plough and manure the land — as horses, oxen, cows and sheep 
— and seldom extends to swine, goats, geese and the like (??). It is 
usually stinted as to the number of cattle to be dopastiued, either by 
an express limitation of number, or by those only being allowed to 
depasture which are ‘‘ levant and couehant” upon the land in respect 
of which the right of common is claimed ; i. e. such cattle as tlio winter 
catage of the land, together with the produce of it in sunimtT, and the 
food obtained from the common, is capable of maintaining (a) . A riglit 
of common of pastui'o for cattle levant and couchant cannot bo claimed 
by prescription as appurtenant to a house witliout any curtilage or 
land (p), A right of common of pasture mthout stint, as annexed to 
an ancient messuage without land, cannot exist by law ( 7 ) ; but com- 
mon of pasture may exist in respect of land to which there is no house 
attached (r). Common of pasturcj is sometimes limited as to the tiiu('s 
or periods of the year during which it may be exercised. But all such 
restrictions depend upon the terms of the grant (oxj)ress or implied), 
or the extent of the user. Common of pasture is divided into— 
1. Common appendant. 2. Common appurtenant. 3. Common in 
gross. 4. Common pur cause de vicinage. 

Common of pasture appendant is a common law right, and must 
have existed from time immemorial («). It belongs of eomraon right 
only to arable land, for commonable cattle : i.e. horses and oxen to 
plough the land, kine and sheep to corapester it if) : which cattle must 
be “ levant and couchant.” Therefore it can only bo claimed for as 
many cattle as are necessary to plough and manure the tenant’s iirable 
land (a). Or, perhaps, more accurately speaking, for such cattle as 
the land, or the produce thereof, will keep during the winter (x). 
Tenants of a manor have no general common law right of common 
appendant on the waste (y). 

Common of pasture appurtenant is a right or liberty annexed to 
land, of depasturing cattle, &o. on another’s land. It is not (like 
common appendant) confined to arable land or to commonable cattle (s), 


Ch.XVIII.s.1 

Righii of 
Commoii 
(Vaoture), 

Dofjeription 
and Kmd^ of 
Cominun of 
Pasture. 


Common ap- 
pendant. 


Common ap- 
purtenant. 


(n) Tudor L. C. Beal Prop. lOQ (2nd 
od.). 

( 0 ) Whiteloeh y. Hutchimon^ 2 Moo. & 
B. 206 ; Carr v. Lambert^ 3 H. & C. 499 ; 
34 L. J.| Ex. 66. 

(p) Seholes v. Eargreavet, 6 T. R. 46. 

Iq) Bmaon v. Cheater^ 8 T. B. 396. 

(r) Rieketta y. Salmy^ 2 B. & A. 360. 

(«) IMdor L. C. Beal Prop. 109 (2nd 
ed.). 

(t) Co. Lit. 122 a ; Bac. Abr. tit. 
Cmmon (A. 1). 


(m) Bennett v. ifrew, Willes, 227 ; Tyr-^ 
ringham^a case^ 4 Co. B. 36 a ; Tudor L. 
C. Beal Prop. 101 — 126 (2nd ed.). 

(x) Benson v. Chester^ 8 T. R. 396; 
Cheesnian v. Hardham^ 1 B. & A. 711 ; 
Tudor L..C. Real Prop. 110 (2nd cd.) ; 
supra (o). 

(y) Earl of Dunraven v. Llewellyn^ 16 

Q. B. 791. 

( 2 ) Co. Lit. 122 a; 4 Co. R. 37 ; Plow. 
161 ; 3 Petersdorff New Abr. 146 ; Tudor 
L. C. Beal Prop. Ill (2ud ed.). 
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CH.XVIlI.fl.i but it may be annexed to meadow, pasture or other land, and may 
^Commm Bwine, goats, geese, &c., according to the terms of the 

(Tmturt). grant or the extent of the user. It may bo claimed by modem 

grant (a), or by user under the statute (6), or by prescription at 
common law (c). In a plea prescribing for common of pasture appur- 
tenant to land, it was, even before the Judicature Act, essential to 
aver that the cattle wore the party’s ovni cattle levant and couchant 
on his land ; and if the claim were for an unlimited number, with- 
out these qualifying words, it could not be supported (rf). But a 
person miglit claim common appurtenant for a certain number, and 
in such case need not aver that they were levant or couchant (e). 

Common in Common of pasture in gross is a right or liberty to depasture cattle, 
&o. in another’s land, independently of being the owner or occupier 
of any other land ; and may bo granted by deed to a man and his heirs, 
or for life (/). It is not an casement, because not annexed to any 
dominant tenement ; and there can bo no easement, properly so called, 
unless tliere bo both a servient and a dominant tenement (//). Neither 
a common appendant nor a common appurtenant for cattle levant 
and couchant can be turned into a common in gross, because they 
cannot be severed from the land to which they appertain without 
extinguishment; but a common appurtenant for a certain number 
of beasts may, for such a grant has no reference to connection of 
tenure (A). A right of common in gross does not confer a vote for 
the coroner of a county (/). 

^mmon hj Common pur cause de vicinage, or common by reason of neigh- 
bourhood, is a liberty the tenants of one lord in a town have to enjoy 
a common of pasture with the tenants of another lord in another 
town (i). It can only be claimed by grant, or by prescription from 
time immemorial, or by user for sixty or thirty years under 2 & 3 
Will. 4, c. 71, but not by custom (/). This is not properly a right 
of common, but rather an excuse for a trespass, and at most but a 
permissive right, which was originally allowed for the prevention of 
suits in neighbourhoods where a boundary could not easily be esta- 
blished (w). It exists where the tenants of two lords have used, time 
out of mind, to have common promiscuously in both lordships, lying 


(ff) Saeheverill v. Porter^ Cro. Car. 482 ; 
Cowlamy, Slacks 15 East, 108; Fitz.,N. B. 
180, N.; B^. Abr. tit. Common (A. 2). 

(6) i & 3 Will. 4, c. 71, 8. 1 ; ante, 666. 
m Co. Lit. 122. 

(<i{) Penaon y. Cheater ^ 8 T, B. 396, 401. 
( 0 ) Tudor L. C. B^l Prop. Ill (2nd 
ed.). 

(/) Co. Lit. 122 a; Fitz. N. B. 37; 4 
Co. B. 30 ; 1 Chit. Gen. Prac. 213 ; 3 
Petersdorff Now Abr. 144 (2); Tudor 
L. C. Beal Prop. Ill, 112 (2ud od.). 

(^) Rangdey v. Midland R. Co., L. B., 


3 Ch. Ap. 306, 310, Lord Cairns, L. J. 

(A) Punn y. Chantm, 6 Taunt. 244. 

(t) Reg. y. Pay, 3 £. & B. 859. 

(i^ Co. Lit. 122 a; Jones y. Rodin, 10 
Q. B. 620, 632 ; Tudor L. 0. Beal 
112, 113 (2nded.). 

(/) Jonee y. Rodin, 10 Q. B. 681, 620 ; 
Clarho y. Tinier, id. 604; Prichard y. 
Powell, id. 680, 603 ; Tudor L. C. Beal 
Prop. 113 (2nd ed.). 

(m) Co. Lit. 122 a; WiUes, B. 322; 
Bac. Abr. tit. Common (A. 4); Tudor 
L. C. Beal Prop. 112 (2nd ed.}. 
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together and open to one another (w) ; it is therefore necessary that Ch.XVIII.b.i 
these adjoining lands should both be oommonable (o). It seems that 
common pur cause de vicinage may also exist between the proprietors (Patture). 
of neighbouring lands, though there ore no commons on either 
side (p ) ; and the lord of a manor may have, in respect oE the waste or 
common land in his own manor, a right to turn his own cattle upon 
the common of an adjoining manor {q). Every common pur cause 
de vicinage is a common appendant (r). Where one of two adjoining 
commons, with common of vicinage, was inclosed and fenced off by 
the owner of the soil, leaving open only a passage sufficient for the 
highway which led over the one to the other ; yet as the sepai^ation 
was not complete so as to prevent the cattle straying from one to tho 
other by means of the highway, it was held, that tho common by 
vicinage still continued («). 

There is frequently a mutual right of intercommoning between tho 
owners of the land in open common fields : the extent of this right Common 
and tho mode of exercising it varies according to the custom which 
has prevailed among tlio occupiers of such land. Where, however, 
there is no custom which has become binding upon tho parties, the 
common law rule appears to be, that those persons only who aro 
owners of land 'within an open common’ field aro entitled to enjoy tho 
right of intercommening ; and such right can bo exorcised at those 
times only whon tho com is off tho land, that is, after all tho com 
and grain have been reaped and gathered, and before any more has 
been sown {t). Where A. being possessed of a quantity of land in a 
common field, and having a right of common over the whole field, 
and B. having also a right of common over tho whole field, they 
entered into an agreement, for their mutual advantage and con- 
venience, not to exercise their respective rights for a certain term of 
yoaM, and each party covenanted to that effect : it was held, that if, 
dui’ing tho term, the cattle of B. came upon tho land of A., he might 
distrain them damage feasant (w). There are also statutes pointing 
out the mode of exercising this right of common (ir). The O'wners of 
land in open common fields may by custom mutually inclose against 
each other (y), and sometimes by statute (s). The remedies for a 
disturbance of common of pasture have been abeady mentioned (ap). 


(n) 8 Co. R. 78. 

(o) ITeath t. 4 Bing. N. 0. 388. 

{p) Jones V. JRobiny 10 Q. B. 681, 020. 
(l 7 ) £arl of Sefton v. Courts 6 B. & C. 

917. 

(r) 1 Danv. Abr. 799. 

(«) Oullett y. Lopes, Bart,, 13 East, 318. 
As to distress, see Cape y. Scott, L. B., 9 
Q. B. 269, and 659 (m), ante. 

{t) Cheesman v. Hardham, 1 B. & A. 


706; Musgravev. Cave, Willes, 319. 

(u) Whiteman y. King, 2 H. Blac. 4. 

(a?) 29 Goo. 2, o. 36 ; 13 Geo. 3, c. 81. 
[y] JTirkman y. Thome, 2 Mod. 106 ; 
Tyrringham's case, 4 Co. R. 36 b, 38 b, 
39 a; Tudor L. C. Real 101 — 126 

(2Ed ed.) ; CorhePa case, 7 Co. R. 5a; 
Jones V. Bobin, 10 Q. B. 587. 

( 2 ) Post, 666. 

(a) Ante, 638. 
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Cn.XVIlI.B.: 

^Rights 
of Common 
(Titfhary). 


Nature of 
Common of 
Turbary. 


(o) Common of Turbary. 

Common of turbary is a right or liberty to dig turf upon the ground 
of another, or in the lord’s waste : this common is appendant or ap- 
purtenant to a house, but not to lands, for turves are to bo burnt in 
the house (J). It may also be in gross, or may bo granted expressly 
with other land (c). It does not give any right to the land, trees or 
mines ; nor can it exclude the owner of the soil [d), nor prevent him 
from “ approving,” provided sufficiency of common be loft (e). An 
occupier of a messuage and lands, who has common in the lord’s 
waste, may sot up a custom to cut rushes, as annexed to his right 
of common (/). A custom that all customary tenants of a manor 
having gardens, parcels of their customary tenements respectively, 
have immemorially, by themselves, their tenants and occupiers, dug, 
taken and carried away from a waste within the manor, to bo used 
upon their said customary tenements, for tho purpose of making and 
repairing grass plots in tho gardens, parcels of the same respectively, 
for the improvement thereof, such turf covered with grass, fit for the 
pasture of cattle, as hath been fit and proper to be so used at all 
times of tho year, as often and in such quantity os occasion hath 
required, is bad in law, as being indefinite and uncertain, and destruc- 
tive of tho common {g ) ; and so is a similar custom for taking and 
applying such turf for tho purpose of making and repairing the 
banks and mounds in, of and for the hedges and fences of such 
customary tenements (j). It seems that a freeman of a town may 
have the right of common of turbary (//). 


(d) Common of Edoren. 

Nature and Common of estovers is a right or liberty of taking necessary wood 
^ furniture of a house or farm, from off another’s 

land («). This right is generally considered as being divided into 
three distinct species, distinguished from each other by a different 
application of tho Saxon word “ bote,” which is synonymous with 
tho French “ estovers ; ” thus there is a house-bote, plough-bote and 
hay-bote. House-lxite is a sufTicient allowance of wood to build or 
repair the house, or to bum in it, which latter is sometimes called 
fire-bole. Plough-bote and cart-bote are wood to be employed in 
making and repairing all instruments of husbandry, as ploughs, 


“IIouBe-boto, 
plough - 
bote/’ &c. 


(A) Tudor L. C. Real Prop. 116 (2nd (g) IVilsofi v. WilleOf 7 East, 121 ; 3 
ed.) . Smith, 167. As to tho right of one tenant 

(c) O' Hare y. Fahg, 10 Ir. Com. L. Rep, in common to dig turves, see Wilkinson v. 
*^18, C. P. Haggarthf 12 Q. B. 837. 

{d) 4 Co. R. 37. (A) Rex v. Warhvorth, 1 M. & S. 473. 

{«) Post, 666. (0 Co. Lit. 122 a ; 2 Blao. Com. 36 ; 

(/) Ream v. Bfoow, 3 Wilfl. 466 ; 2 W. Tuaor L. C. Real Ptop. 114 (2nd od.). 
Blau. 926. 
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carts, harrows, rakes, forks, &o.’ Hay-bote or hedge- bote is wood for CH.XVin.fl.i 
repairing hedges or fences, as pales, stiles, and gates to secure 
enclosures {k). These botes or estovers must bo reasonable, and such 
as any tenant "or lessee, except a strict tenant at will, may take ofiE 
the land demised to him without waiting for any leave, assignment 
or appointment of the lessor, unless he be restrained by special cove- 
nant to the contrary (/). llouse-bote, hay-boto and fire-botc belong 
to a termor of common right, and he may take wood for the same ; 
but if he take more than is needful he may bo punished for waste [m)^ 
as if he cut down wood to bum, when lie has sufficitjnt dead wood. 

Although the tenant may cut down and take sufficient wood to repair 
walls, palings, fences or hedges as ho found them, yet ho cannot do so 
to make now ones (ji). If a man have common of estovers by grant, 
ho cannot build new houses to have common of estovers for those 
houses (o). The right to estovers belongs and is incident to the 
estate of every tenant, whether for life or yeara, except that of a 
strict tenant at will, for that is said to be too mean. Common of 
estovers cannot be appendant to land, but it must necessarily be to a 
liouse to bo spent there (p). It is clear that a copyholder may take 
the necessary estovers or botes on his copyhold Avithout a special 
custom ; but to enable him to take them on the other lands, a special 
custom must bo shown (y). 

^e) Common of Piscart/. 

Common of piscary is a right or liberty of fishing in another man’s Nature of 
water (r). It can only exist in streams which are not navigable, for 
the sea and all navigable rivers arc open to all the king’s subjects («). 

It is a profit i\ prendre and not a mere easement nor an interest in 
land (^). It may bo either appendant, appurtenant or in gross («)• 

It may exist by grant, or by prescription from time immemorial, or 
by user for thirty or sixty years under the Prescription Act (.r), but 
not by custom (y). A custom for all the inliabitants of a toAvn or 
parish to fish in a person’s river is bad (c). So a custom for all the 
inhabiiants in a parish to use a footpath for angling with rods and 
lines for fish in the daytime, for recreation only, and not profit, is bad, 

(k) Wood’s Inst. 344. («) IVairen y. Matthewi, 6 Mod. 73 ; 

(Q Fitz. N. B. 69, M. ; Co. Lit. 41. Batjott v. Orr^ 2 Bos. & P. 472. 

(m) Termes de Ley, 387, 396. (<) Herbert v, Lattghluyn^ Cro. Car. 492 ; 

\n) Co. Lit. 63 ; Wood’s Inst. 626 ; 9 Wtekham v. Hawker^ 7 M. & W. 63. 

Co. E. 113. («) Tudor L. 0. Eoal Prop. 114 ( 2 nd 

(o) Fitz. N. B. 180, H. ; Arundel v. ed.). 

Steere^ Cro. Jac. 26. (a:) 2 '& 3 Will. 4, c. 71, fl. 1, ante, 666 ; 

(p) Co. Lit. 121 b; Fitz. N. B. 180, Wickhamy, Hawker, 7 M. & W. 63. 

0. b; Tudor L. C. Eeal Prop. 116 (2ud (y) Ante, 661. 

ed.). W Lloyd v. Jones, 6 C. B. 81, 89 ; 6 D. 

( 0 ) 4 Co. E. 31 b. & L. 784. 

(r) Tudor L. C. EoalProp. 1 14 ( 2 nd ed.) . 
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Cn.xvni.s.l as setting up a custom to take a profit ^ prendre in alieno solo (a). 
of^^mmn 0^ piscary, to tho exclusion of the owner of the soil, is 

(piicary). Contrary to law; though a person by proscription may have a 

separate right of fishing in such water, and the owner of the soil will 
he excluded (6) ; for a man may grant the water without passing the 
soil. If one grant a separate fishery, neither the soil nor water pass, 
hut only a right of fishery (r). 


liord may in- 
closo Common 
against 
Tenants. 


Sufficiency of 
Common must 
ho left for 
Commoners. 

Arktt V. 

EUU. • 


(f) Approvement of Common. 

Tho lord of a manor or tho owner of the soil and freehold, or his 
grantee or any person seised in fee of part of tho waste (rf), may 
inclose and approve part of a common against tenants having common 
of pasture, notwithstanding they have also some other right on tho 
common, as a right to dig for sand, &c., if he leave sufficient common 
of pasture (c) ; and this may be done by an owner pur autre vie of the 
common (/). 

There must be a sufficiency of common left for the commoners (^), 
and tho onus of proving that a sufficiency was left lies with the 
lord (//). Besides the lord, any person who is seised in fee of part 
of a waste within a manor may approve, leaving a sufficiency of 
common. Tho lord, however, has not an unlmitcd right to inclose 
parts of a common without the consent of tho homage ; for an un- 
limited custom for the lord to inclose parts of a common and grant 
tlicm in severalty, without tho consent of the homage, is bad, being 
inconsistent with tho rights of tho commoners (/) : although a custom 
for the lord, with tho consent of the homage, to grant parts of a com- 
mon for building is good (A*), even in exclusion of the commoners {1 ) ; 
but a custom for the lord to grant leases of the waste of a manor, 
without restriction, from time immemorial cannot be presumed, and 
is bad in point of law(//j). A custom for one commoner to inclose 
against another is good (n) ; and such a custom does not abridge the 
common law right of the lord to inclose (o). Whore a part and not 
the whole of a common has been inclosed, a commoner, in asserting 
his right of common, may throw down the whole of the hedge erected 


Bland v. Lipiomhe^ 4 K. & B. .713, 

n. \c). 

{b\ Co. lit. 122 a. 

(c) Bao. Abr. tit. Piteary. 

\d) Glover ▼. Lane^ 3 T. B. 445. 

(V) 20 Hen. 3 (Statute of Merton), o. 4 ; 
13 ]^w. 1, Btat. 1 (Westm. 2), o. 46 ; 3 4; 
4 £dw. 6, 0 . 3 ; 2 Inst. 87 ; Strickland r. 
Fawcett^ Willos, 67 ; Shakespeare v. P^pin, 
6 T. R. 741 ; Tudor L. G. Beal Prop. 119 
(2nd ed.). 

(/) Patrick V. Stubbs^ 9 M. & W. 830. 


(y) Arlett v. Ellis, 7 B. & 0. 346 ; 9 Id. 
671 ; Boyers t. JFynne, 7 D. & R. 621 ; 
Oreenkow v. Ilsley, 1 Willes, 619 ; 2 Inst. 
88 ; Lascelles y. Lord Onslow, 36 L. T. 469. 

(A) Arlett v. Ellis, supra; LaJee y. 
Plaxton, 10 Exoh. 196. 

(i) Arlett y. Ellis, supra. 

(A) Folkard y. Hemmtt, 6 T. B. 417, n. 
0 Bouloot y. WinmiU, 2 Gamp. 261. 
m) Badger y. Ford, 3 B. & A. 163. 

|tf) Barber y. Lixon, 1 Wils. 44. 

[o) Biiberly v. Page, 2 T. R. 392, n. 
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on the common; and a plaintiff in trespass cannot recover against CH.XVlll.fl.i 
him on a now assignment, because he had thrown down more than 
Bufficient to admit his cattle (;?). If there be a custom within a provemmi). 
manor for a lord to grant parcels of the waste by copy of court roll, 
the premises granted in that mode are well described as copyhold 
premises, although the date of the grant bo modem {q). 

In one cose it appears to have been supposed that there can be no Against what 
approver in derogation of a right of common of turbary (r) : but that Co^on^ 
cose has been misunderstood ; it was lost by mispleading, and the ^ 

above point was not decided. It has since been held that the lonl 
may enclose parcels of a waste against a right of common of turbary, 
if he leave a sufficiency of common for turbary, &c. (s). A custom 
for tho owner of a waste to set out to the owners of certain ancient 
messuages portions of the waste, to bo by them held in severalty for 
getting turves therein, and when tho portions set out are cleared of 
turves, for the owners of the waste to inclose and approve such por- 
tions, to hold at their pleasure in severalty for ever, freed of all com- 
mon of turbary and pasture, is good (f). Tho lord, however, has no 
right, under the Statute of Merton, to inclose and approve tho waste 
of a manor, wliere tho tenants of a manor have a right to dig gravel 
on the waste and to take estovers (/<). He can do so only under and 
by virtue of some common land right or custom, leaving a sufficiency 
of common for the purposes required (it;). 

If an encroachment upon tho waste be suffered to remain for twenty Encroach- 
years, it gives a title to the land to the party who has mado tho en- 
croachment, who may dispose of it by will or otherwise (y) ; twenty 
years’ adverse possession of a waste inclosed is a bar to the entry of a 
commoner (s) ; tho lord’s right of entry for a forfeiture is barred 
after twenty years by the Statutes of Limitations (r/). It has even 
been held, that an inclosure made from tho waste twelve or thirteen 
years before, and seen by tho steward of the same lord from time to 
time, without objection made, may bo presumed by tho jury to have 
been made by licence of the lord ; and that ejectment cannot be 
brought against tho tenant as a trespasser, without previous notice to 
throw it up (i), or some other act done, sufficient to determine any 
implied tenancy at will, such as entering and breaking down the 


(p) ArUtt V. Ellis, 7 B. & 0. 346 ; 9 id. 
674 . ^ „ 

(y) Xrf. Northwich v. Stmway, 3 Bos. & 
P. 346. 

(r) Orant v. Gunner, 1 Taunt. 436. 

(») Arhttt v. Ellis, 7 B. & 0. 336 ; 9 id. 
671. 

(0 Clarkson y. Woodhouse, 6 T. E. 
412, n. ; 3 Doug. 189 ; Bateson v. Green, 
6 T. R. 411 ; Place v. Jackson, 4 D. & E. 
318. 


fw) Buherly v. Page, 2 T. E. 391. 

(j) Ante, 666. 

(y) Asher yt, Whiiehek, 35 L. J., Q. B. 
17; llJur., N. S. 926. 

( 2 ) ^Hawke y. Bacon, 2 Taunt. 166. 

(а) 3 & 4 WiU. 4, 0 . 27 ; Doe d. Tarrant 
y. Hellisr, 3 T. R. 162 ; Whitton y. Peacock, 
3 Myl. k K. 326. 

(б) J)oc d. Foley v. Wilson, 11 East, 66 ; 
Eex y. Pensax, 3 B. & Ad. 816. 
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Ch.XVIII.b.1 fences, &o. (c). If a licence be given by a commoner by parol to 
CmfnM(Ap- cottage on a common, which is accordingly executed, he can- 

proveme nt), not maintain an action for the encroachment, although no sufficient 
common remains (rf). 

When a lessee encroaches on the waste during his term, and is suf- 
Enoroach- fcred to remain in uninteirupted possession, it is now settled, that it 
ment is made, considered priraa facie that the encroachment was made for 

the benefit of the tenant during his term, and afterwards of his lessor, 
(except as against third persons (^),) unless it appear clearly by some 
act done at the time^ that the tenant intended the encroachment for 
his own benefit, and not to hold it as he held the farm to which it 
was adjacent (/). He is, therefore, bound to deliver up the land 
taken from the waste to his lessor at the end of his term, with the 
rest of the premises demised [g). 


(g) Inclosure of Common. 

The inclosuro of commons, otherwise than by “ approvement ” (A), 
can only be effected ,by the authority of parliament ; or by a special 
agreement under seal between the lord and all the copyholders, under 
wliich the allotments will become of freehold tenure (i). But it is 
generally impraeticablo to procure the consent of all copyholders, 
especially where there are trustees, or persons under the disability of 
infancy or coverture, or having any limited estates. Local inclosure 
acts are very numerous, and formerly were very long and special ; 
but in 1801 a general act was passed (41 Goo. 3, c. 109), intituled 
“An Act for consolidating in one Act certain Brovisions usually 
inseiied in Acts of Inclosure, and for facilitating the Mode of Proving 
the several Facts usually required on the passing of such Acts.^' 
This was followed by various others on the same subject (A). After- 
wards it became an object of the legislature to facilitate the improve- 
ment of commons and lands held in common, the exchange of lands, 
and the division of intermixed lands ; and for that purpose to render 
unnecessary a separate act of parliament on each occasion. With that 
view the General Inclosure Act (8 & 9 Viet. c. 118 (/) ) was passed, 
which has been amended and extended from time to time by various 
act8(^M). These maybe described concisely in deeds, &o. as “The 
Acts for the Inclosure, Exchange and Improvement of Land ” (n). 

(c) Doe d. Deck v. llcakifiy 6 A. & E. 189 ; post, Ch. XX. 
f 496 (3rd point) ; Cole Ejeo. 40, 611. (//) Ante, 66G. 

id) MQrvey v. lieynold»t 1 C. & P. 141 ; (i) Daine v. Ryder^ 24 Beav. 161. 

Derry v. DitzhowCf 8 Q. B. 767. \k) 3 Chit. Stat. 722 — 768 (4th ed.), tit. 

(tf) Doe d. Daddeley v. Massey ^ 17 Q. B. Jnchsure, 

373 ; Doe d. Croft v. Tidhttryy 14 C. B. 304. (Q Id. 

(/) Post, Ch. XX. (m) Id. 

(^) Bryan d. Child y. Winwood^ 1 Taunt. [n) 17 & 18 Viet. c. 97, 0. 21. 

, 208 ; Doe d. Watt v. Morris^ 2 Bing. N. C. 
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For the mode of proceeding under these acts see the 9th edition of 
this work, pp. 622—625 (8t]i edit, pp. 594—597) ; AVingrovo Cooke 
on Inclosures (4th edit.). Everything must be done witli the ap- 
proval, and under the direction, of the Inclosuro Commissioners for 
England and Wales, whose office is at No. 3, St. James’s Square, 
London, S.W. 

An indictment will not lie for the non-repair of a private road set 
out under an inclosure act (o). But whore the commissioners set out 
“one public bridle road and private carriage road” for the use of 
certain named individuals, and to be at all times repaired by them, 
the parish may bo indicted for not doing such repairs as are necessary 
for the pubho bridle road {p). A public road or footway cannot be 
stopped under an enclosure act without an order of two justices (q). 
But a private footway may be extinguished under the enclosure acts, 
without another being substituted (r). 


Sect. 2. — Eight of Way, 

(a) Private Ways, 

A private right of way is a mere easement over the soil of another, 
and not an interest in the land itself (&*). The presumption that the 
soil of a road usque ad medium Jilum vice belongs to the owners of 
the adjoining lands applies equally to a private as to a public road {t), 
A private way may be either a footway, a horseway, or a cartway (w). 
It is susceptible of almost infinite variety, according to the extent of 
the grant, express or implied, and of the user where no deed is pro- 
duced (;r). Thus, it may exist for agricultural purposes only (y) ; or 
for the carriage of coals only (s) ; or for the carriage of all articles 
except coals (rz). A right of way for carts and carriages does not 
necessarily include a right of way for homed cattle ; but the extent of 
the right is a question for the jury upon the evidence of user, &c. (ft). 
So proof of user of a way for farming purposes does not necessarily 
prove a right of- way for the purpose of conveying coal, the produce 
of a mine lying under the defendant’s land (p). So, proof of a right 


(o) Rex V. Richards^ 8 T. R. 634. 

(p) Reg, V. Inhabits, of Cricklade^ 14 Q. B. 
736 ; 19 L. J., M. 0. 169. 

(5) Logan v. Burton^ 5 B. & 0. 513; 
Harbor v. Rand, 9 Price, 68. 

(r) White v. Reeves, 2 B. Moo. 23. 

(«) Oodley v. Frith, Yolv. 169 ; Eewlins 
V. Shippam, 6 B. ,& G. 221. 

(<) Holmes v. Bellingham, 7 0. B., N. S. 
329; 29 L. J., M. C. 132; Smith v. 
Howden, 14 C. B., N. S. 398. 

(u) Co. Lit. 66 a; Gale, 317 (4th od.). 
{x) Gale, 316 (4th od.). 


(y) Rcignolds v. Edwards, Willes, 282 ; 
Jackson v. Stacey, Holt N. P. C. 456 ; 
England v. Wall, 10 M. & W. 699. 

(z) Iveson y. Moore, 3 Ld. Raym. 291 ; 
1 Salk. 16. 

(ff) Marquis of Stafford v. Coyney, 7 B. 
& C. 357 ; Jackson v. Stacey, Holt N. P. 
0. 455. 

(^) Ballard V, Dyson, 1 Taunt. 279; Gale, 
319 (4th cd.). 

(c) Cowling v. Higginson, 4 M. & W. 
246 ; Gale, 331 (4th od.). 


Cn.XVIII.B.l 

Rights of 
Common {In- 
chsure), 

Modo of Pro- 
ccodiuff to in- 
close. 

Roads and 
Footways. 


Nature of 
Rights of 
Way. 
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Cn.XVIII.fl.2 of way for the purpose of carting timhor will not support a plea of 
right of way for all carts, carriages, horses, and on foot; or oven 

amount to proof of any one of those rights taken separately, so as to 

admit of the verdict being entered distribiitively (d). So a reservation 
in a lease of a right of way on foot and for horses, ‘oxen, cattle and 
sheep, does not include a right to lead manure {e). Where premises 
are demised or conveyed “ with a right of way thereto,’’ it may be a 
question for the jury what is a reasonable use of such right (/). A., 
having a right of way to a close, demised the close to B. by a parol 
demise, not mentioning the right of way. B. being possessed of an 
adjoining close upon which he was erecting certain houses, used the 
way for carting building materials to A.’s close, for the purpose of 
using them upon liis own adjoining land : — held, that it was properly 
loft to the jury to say whether B.’s use of the road was a bona fide 
exercise of the right of way to A.’s close, or a mere colourable mode 
of g(dting to his own land {g). Where a right of way was expressed 
to be ‘^through the gateway” of the plaintiff (which gateway led to 
other premises of the plaintiff), and, at the time of the lease, carts 
could come in to load and unload and turn round and go out again, 
but through alterations of the premises could not now do so without 
slightly trenching upon the plaintiff’s premises: held, that in the 
reasonable use of the right of way the defendants had a right to do 
this, and that what was a reasonable user was for the jury (/). 

Claim of A right of way may be claimed by user for [20 or 40] years, 
pursuant to 2 & 3 Will. 4, c. 71 , s. 2 {Ii ) ; or by prescription from time 
Prescription, immemorial (/), or by express or implied gi’ant (lost or not lost (A) ), 
and sometimes by custom (/). If a particular class of persons use a 
pathway, and the owner does not interrupt the user for some private 
reason not communicated to the persons using the path, a public 
right of way is gained by the user after a lapse of twenty years (w). 
Whore the owners and occupiei*s of a particular close or farm have 
immemoriolly been used to cross a particular piece of land, a right of 
way is created by the immemorial usage which supposes an ancient 
grant ; and in pleading such a right of way, it is not necessary to 
describe all the closes intervening between the two termini {n). 

2 & 3 Will. 4, By the Brescription Act (2 & 3 Will. 4, c. 71), sect. 2, “ No claim 

c. 71| s. 2. 

(d) Higham v. Rahettf 6 Bing. N. C. {h) Bullen &L. PI. 811 (3rded.). 

622 ; 7 Bowl. 663 ; Gkle, 333 (4th ed.). (t) Id. 811 ; Darling v. Clue, 4 F. & F. 

(e) Bmnton v. Hall^ 1 Q. B. 792 ; Gale, 329. 

333 (4th ed.). ik) Id. 812. 

* (/) Eatckm v. Cariines, 27 L. J., Ex. (l) Orimtlead v. Marlomy 4 T. E. 718 ; 
44. Crabb Real Prop, eectfl. 363, 372. 

(^] Skull T. Olenxater^ 16 C. B., N. S. (m) Eeg, v. Broke^ 1 F. & F. 614. 

81 ; 32 L. J., C. P. 186 ; William t. James^ (n) Simpson v. lewthmits, 3 B. & Adol. 

L. R., 2 0. P. 577 ; 36 L. J., G. P. 266 ; 226 ; Bouse v. Bardin, 1 H. Blao. 361 ; 

and see Dare v. Etaihooit, 25 L. J., £x. Jackson y. 1 East, 861. 

245 ; 26 id. 164. 
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which may he lawfully made at common law, hy custom, prescription 
or grant, to any way or other easement, or to any watercourse, or the 
use of any water, to be enjoyed or derived upon, over or from any 
land or water of our said lord the king, his heirs or successors, or 
being parcel of the Duchy of Lancaster or of the Duchy of Cornwall, 
or being the property of any ecclesiastical or lay person, or body 
corporate, when such way or other matter as herein last before men- 
tioned shall have been actually enjoyed by any person claiming right 
thereto without interruption for the full period of iwenty ycan^ shall 
be defeated or destroyed by showing only that such way or other 
matter was first enjoyed at any time prior to such period of twenty 
years ; but nevertheless such claim may be defeated in any other 
way by which the same is now liable to bo defeated; and where 
such way or other matter as liereinbefore last mentioned shall 
have been so enjoyed as aforesaid for the full period of forty 
y€a)% the right thereto shall be deemed absolute and indefeasible, 
unless it shall appear that the same was enjoyed by some consent 
or agreement expressly given or made for that purpose by deed or 
writing” (o). 

The enjoyment of a way or other easement under this act moans 
a continuous enjoyment as of rights for twenty [or forty) years next 
before the commencement of the smt{p)j or of some other suit or 
action wherein the right was brought into question [q ) : as an ease^ 
ment, without interruption acquiesced in for a year ; and such right is 
defeated by unity of possession during all or part of the period of 
enjoyment, though such unity of possession has its inception after 
the completion of tho twenty [or forty) years (r). Therefore whore 
the plaintiff had enjoyed a way as of right, and without interruption 
from 1800 to 1855, when the action was brought: held, that his 
claim under tho statute was defeated by unity of possession from 
1843 to 1853 [s). Evidence that during the alleged enjoyment the 
land over which, and the land in right of which, it has been exercised, 
were held by the same person, disproves the enjoyment “ as of right ” 
and “ as an easement ” [t), 

A right of way appurtenant to land passes to the tenant by a parol 
demise of the land, though nothing is said about it at the time of the 
demise (u). A private right of way may be grounded on a special 
permission ; — as when the owner of lands grants to another a liberty 
of passing over his grounds, to go to church, to market, or the like, in 


Ch.XVIII.8.2 

Itight of irag 
(Private), 

Claims to 
Riglit of 
Way, &c. not 
to bo defeated 
after 20 
Years’ Eujoy- 
meut by 
showing" only 
the Com- 
mencement. 


After 40 
Years’ En- 


.ight to bo 
absolute, 
unless had by 
Agrt'oment in 
Writing. 


“ Enjoy- 
ment” under 
Act means 
continuous 
Enjuymont as 
of Right. 


Private Ways 
by Grant. 


fo) Soots. 1, 4, 6, 6, 7, 8, are stated, 
ante, 666; seot. 3 (as to lights;, post, 676. 
(p) Ante, 666. 

(g) Cooper v. Eubbuek^ 12 0. B., N. S. 
466 ; 31 L. J., 0. P. 323 ; Beytagh v. 
Cmeidgy 16 W. R. 403, Ir. Exch. 


(r) Battiahill Jteedy 18 G. B. 696 ; 25 
L. J., U. P. 290 ; Onley v. Gardiner ^ 4 M. 
& W. 496. 

Battiahill y. Reedy supra. 

Clayton v. Corby y 2 Q. B. 813. 

Skull y. Ohniatery 16 C. B., K. S, 
81 ; '32 L. J., C. P. 186 ; ante, 37. 
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^ particular, and confined to the grantee 

{Private)^ dies with tho person, and if the grantee quit the country, he 

cannot assign over his right to any other, nor can he justify taking 
another person in his company. Under a grant of a way from A. to 
B. ‘‘ in, through and along ** a particular way, the grantee is not justi- 
fied in making a traverse road across the same {^!), A reservation of a 
right of way to a stable and loft over and the apace or opening under 
the loft, and now used for a wood-house,’’ does not authorize tho party 
to use the way to a cottage built on the spot where the loft and space 
under was, there having been such an alteration in the substance of 
the place (y). If a right of way be granted to a cottage, and the cot- 
tage is changed into a tan-yard, the right of way ceases ; but if there 
is a general grant of all ways to a cottage, the right is not lost by 
reason of tho cottage being altered (s). 

A right of way for agricultural purposes is a limited and qualified 
right of way, and does not necessarily confer a right to use such a way 
for general and commercial purposes [a). So a reservation of a right 
of way, on foot and for horses, oxen, cattle and sheep, does not confer 
a right to use it to lead manure (i), A lease of lands, excepting the 
mines, with power to work them, ‘‘ with free ingress, &c. to and from 
the same, or to or from any other mines, quarries, lands and grounds, 
on foot, &c., and also all necessary ways, privileges and powers what- 


Limitod 
Bight of 
Way. 


soever for the purposes aforesaid, and particularly of laying, making 
and granting waggon-ways in and over the premises demised,” does 
not give the lessor power to grant wayleaves for all purposes, but only 
a limited power for getting tho expected minerals (c). ■ On a grant of 
lands, excepting all mines, together with sufficient wayleave and stay- 
leave to and from the mines, tho grantor cannot use the wayleave for 
conveying minerals got out of adjoining lands, being part of the same 
mineral field ; but his right is not confined to such a description of way 
as was in use at the time of the grant, and therefore may extend to a 
railway, although tho grant is 200 years old (rf). Under a grant of 
a free and convenient way for the purpose of conveying coals, among 
other articles, the grantee has aright to lay a framed waggon-way (c). 
If a man, upon a lease for years, reserve a way to himself through the 
house of the lessee to a back-house, he cannot use it but at seasonable 
times and on request (/), , There being two tenants of adjoining 
houses held under the same landlord, the tenant of one of the houses 


{x) Smilouse v. Christian^ 1 T. R. 560. 

. (y) Allan y. Gommey 11 A. & E. 759 ; 
explained in Henning v. Burnety 8 Exoh. 
192, 194 ; Gale, 317, n. U) (4th ed.). 

(s) Per Parke, B., in Henning v. Bumety 
8 Exch. 192. 

(a) Jackson v. Sta(^yy Holt, 465 ; Beig* 
nolds V. Bdwardsy Willes, 282. 


S Brunton v. Hatty 1 Q. B. 792. 
Durham and Sunderland Rail, Co, y. 
Watkery 2 Q. B. 940. 

{d) Band v. Kingseote, 6 M. & W. 174 ; 
Bishop y. Horthy 11 M. & W. 418; Side^ 
bottom y. Bosioeky 18 Q. B. 813. 

( 0 ) Senhouse v, Christiany 1 T. R. 6G0. 
(/) Tomlin y. Fuller , 1 Vontr. 48. 
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acquired a right of way to his vaults through the adjoining vaults. Cu.xviII.8,2 
The landlord sold both properties at one sale, with a condition that 
they were to be subject to, and with the benefit, as the case might — 
be, of all subsisting rights or easements of way or passage, so far 
as any lot might be affected thereby : hold, that the vendor being 
subject to no liability as to right of way, the purchaser of one tene- 
ment could not enforce a right of way as against the other [g). The 
cesser of the use of a private way for less than twenty years, accom- 
panied by an act clearly indicative of an intention to abandon the 
right, is sufficient to destroy the easement (Ii). Rut a parol agi’ee- 
ment for the substitution of a new way for an old prescriptive way, 
and a consequent discontinuance to use the old way, afford no 
evidence of an abandonment thereof (/). The acquiring a right of 
way by the public docs not destroy a previously-existing private right 
of way over the same line (A). 

A right of way may also arise by act and operation of law : for if Private Ways 
a man grant a piece of ground in the middle of his field, ho at the Nocessity. 
same time tacitly and impliedly gives a way to come at it (/) ; and 
the grantee may cross the grantor’s land for that purpose without 
being a trespasser. And it is the same though the close aliened be 
not totally inclosed by the grantor’s land, but partly by a stranger’s, 
for the grantee may not go over the stranger’s land The lessee 
of an inner close has by necessity a right of Avay, suitable to the 
business for which the lease was made, over an outer close which be- 
longs to the same landlord : but the lessee of one close cannot as such 
by user acjquire an easement over another close which belongs to the 
same landlord (n). AVhen the law gives anything, it gives impliedly 
whatsoever is necessary for enjoying the same (c) ; therefore when 
one (even as trustee) conveys land to another, to Avhich there is no 
access but over the grantor’s land, a right of Avay glasses of necessity, 
as incidental to the grant (/?) ; so ^so, if tlie owner of two closes, 
having no w'ay to one of them but over the other, part with tlio 
latter without reserving the way, it scorns that it will bo reserved for 
him by operation of law {q). A lessor demised a messuage, consisting 
of two parts, separated by intervening reserved land, subjected only 


(y) Daniel v. Andc\'8on^ 31 L. J., Cli. 
610 ; White v. Bate, 7 H. & N. 722 ; 31 
L. J., Ex. 283 ; Scott v. Sykes, 2 F. & F. 
191; Dodd v. Burchell, 1 II. &.C. 113; 
St^ld V. Brown, 33 L. J., Ch. 249. 

(A) Beg, v. Charley, 12 Q. B. 615. 

(i) Lovell V. Smith, 3 G. B., K. S. 120 ; 
Bayne y. Shedden, 1 Moo. & H. 382 ; Hale 
v. Oldroyd, 14 M. & W. 793. 

(A) Duncan v. Louch, 0 Q. B. 904 ; but 
see Beg, v. Chorley, 12 Q. B. 616; cited 8 
E. & B. 37. 


L.T. 


(/) Old/tcId''8 case, Noy, 123 ; 2 Roll. 
Abr. 60, pi. 17. 

m) 2 Roll. Abr. GO. 

n) Oayford v. Moffatt, L. R., 4 Ch. Ap. 
133. 

(o) Hobart, 234. 

\p) Howton V. Frearson, 8 T. R. 50. 

(y) Bomfret v. Bicroft, 1 Wms. Saund. 
321, n. (C) ; nited L. R., 4 Ch. Ap. 135; 
Clarke v. Cogge, Cro. Jac. 170 ; Owen, 122 ; 
Steple V. Ileydon, 6 Mod. 1 ; Chichcsien' v. 
Idthbridgc, Willes, 72, uoto ; Howton v. 
Frearson, 8 T. R. 60. 


X X 
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CH.XVIII.fl.2 

Jtifjht of Way 
(Private). 


Way of Ne- 
cessity, 
limits by 
Necessity 
■which created 
it. 


Ways under 
Leases made 
pursuant to 
Act of Par- 
liaipont. 


to a specific right of way for the lossoo to a third building, for a 
specific purpose, which reservation, strictly interpreted, would pre- 
clude him from all access to the one part, which was aoce^ible only 
by crossing the reserved land in one of two directions, the one by 
entering it from the residue of the demised premises, the other, and 
far the more convenient, by entering it from the public street : it 
was held, tliat tlio lessee was entitled to a way across the reserved 
land from the public street in that part (r). By a lease of a house, 
with all appurtenances, a right of way nreessarj/ for the convenient 
occupation of such house and previously enjoyed by tlio tenant will 
pass (^s■). If a way granted by a lease cannot bo used by reason of 
its passing over the land of a third person, and there is no other way 
to the lessee’s house, ho is entitled to a way of necessity to the 
nearest highway by tlie shortest line across the grantor’s land {t). 

A way of necessity is limited by the necessity which created it, 
and when such necessity ceases, the right of way also ceases: there- 
fore, if at any subsequent period, the party formerly entitled to such 
way can approach the place to which it led, by passing over his own 
land by as direct a course as ho wmdd have done by using the old 
way, the way ceases to exist as of necessity (u), A way of necessity 
exists after unity of possession of the close to which and the close 
over which it runs, and after a subsoquont severance : therefore, if a 
person purchase close A., with a way of necessity thereto over close 
B., a stranger’s land, and aftenvards purchase close B., and then 
purchase close C., adjoining to close A., and through which ho may 
enter to close A., and then sells close B. without reservation of any 
way, and then soils close A. and 0. ; the. purchaser of close A. shall 
nevertheless have the ancient way of necessity to close A, over 
close B. (ir). 

A private estate act, enabling tenants for life to grant building 
leases, empowered the lessors to lay out and appropriate any part of 
the land authorized to bo leased as and for a way, street, square, 
passage, sewer, or other conveniences, for the general improvement of 
the estate, and the accommodation of the tenants and occupiers : held, 
that exclusive private rights of way over land so appropriated for 
a way might be granted to particular lessees, and that tenants under 


(r) Jfoyyis v. Edgington^ 3 Taunt. 24; 
WiUson y. Eagahatc, 5 Man. & B. 448 ; 
Osborn v. Wise^ 7 C. & P. 761, 

(«) Uinchcliffe v. Earl Kinnoul^ 6 Bing. 
N. C. 1 ; Pheysey y. Vicary, 16 M. & W. 
484 ; Kavanagh v. Coal Mining Co, of Ire^ 
landf 14 Ir. Com. L. B. 82, Q. B. But 
it is othorwiso where the ■way is not men- 
tioned and not absolutely necessary ; Dodd 
y. Burchall, 1 H. & Colt. 113 ; 31 L. J., 
Ex. 3G4, and see Dyer y. Carter, 1 H. & 


N. 916 ; Worthington y. Gimon, 2 E. & 
E. 618; 29 L. J., Q. B. 116; JPearsonT. 
Spencer, 1 B. & S. 671 ; 3 B. & S. 761 ; 
Poldcn y. Bastard, 4 B. & S. 258; 11 W. B. 
778 ; 14 id. 199. 

/O Osborn v. Wise, 7 0. & P. 761. 

(m) Holmes y. Goring, and Same y. Elliott, 
2 Bing. 76. 

(x) Buckhy y. Coles, 6 Taunt. 311 ; Gale, 
130 (4th od.). 
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other leases granted in pursuance of the powei*s of the act, but con- Cii.xvill.s.2 
taming no grant by deed of a right to use such ways, were not entitled 
by the proyisions of the statute to use them (//). 

(b) Disturbance of Waj/s. 

Disturbance of ways principally happens when a person who has a Remedies for 
' right of way over another’s grounds, by grant or prescription, or user 
for forty or twenty years, is obstructed by inclosiircs or other obstacles, 
or by ploughing across it ; by which means he cannot enjoy his right 
of way, or at least not in so commodious a manner as ho miglit have 
done (s). Although the erection of an obstruction causes no immediate 
damage to the plaintiff in his use of a right of way, in consequence 
of his own laches, yet if its existence puts liis title into hazard, and 
prevents him from exorcising his right whenever he thinks fit to 
rosiimo it, he may maintain an action (a). If this bo a way annexed 
to his estate, and the obstruction bo made by the tenant of the land, 
it is a nuisance for which an action on the case may bo maintained {b ) ; 
but if the right of way, thus obstructed by the tenant, be only in gross 
(that is, annexed to a man’s person, and unconnected wifli his lands 
or tenements), or if the obstruction of a way belonging to a house or 
land be made by a stranger, it is then in either case merely a disturb- 
ance : for the obstruction of a way in gross is no detriment to any 
lands or tenements, and therefore no nuisance properly so called. 

Where one grants to another a private right of way, the latter Repair of 
must bear the expense of making it available, by forming the road, ■vvay». 
keeping it in repair, and erecting the necessary fences (c). For the Non-repair of 
want of repair of or obstruction to public highways, as that concerns 
the public, the remedy is by indictment (rf). An action may bo 
maintained for the obstruction of a public footway, wliero the plaintiff 
has sustained special and peculiar damage therefrom beyond the rest 
of the public (e) ; but such action should generally be brought in the 
county court where the damages do not exceed 10/. (/). An owner 
of land is under no legal obligation to fence an excavation therein, 
unless it is made so near a public road or way as to constitute a 
public nuisance (g). 

(jd White V. LeeaWf 6 H. & N. 63 ; 29 {d) Beg, v, Longton Gae (7o., 2 £. & £. 

L. J., Ex. 106. G6I. 

(s) 3 Blao. Com. 3il. (e) Blagrave v. The BrUlol W, W. Co,, 

(fl) Bower v. Hill, I Bing. N. C. 649. 1 H. & N. 3G9 ; 26 L. J., Ex. 67 ; Winter- 

h) BuUen & L. PI. 381 (3rd od.) ; Corbg lotham y. Ld. Berhg, L. R., 2 Ex. 316, 

V. EiU,iC, B., N. S. 666 ; 27L. J., C. P. 322 ; 36 L. J., Ex. 194 ; 10 W. R. 15 ; 

318. Bnllen & L. PI. 377—380 (3rd ed.). 

(r) Ingram v. Moreeroft, 33 Beav. 49 ; (/) Sco 30 & 31 Viet. c. 142, bb. 6, 12. 

Gerrard v. Cooke, 2 B. & P. New R. 216 ; m Bolvh v. Smith, 7 II. & N. 736 ; 31 

Bidet Y, Smith, 3 T. R. 766 ; Com. Dig. L. J., Ex. 201 ; Ilounscll v. Smith, Bart., 
tit. Chemin, D. 0 ; 1 Wihb, Saund. 322 o, 7 C. B., N. S. 731 ; 29 L. J., C. P. 203 ; 

n. (3), oit^ 6 Q. B. 909. Bobbins v. Jones, 15 C. B., N. S. 221 ; 

Fisher v. Fiowse, 2 B. & S. 770. 

X X 2 
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Ch.XVIII.8.3 

Lights. 

Nature of 
Bights to 
Light and 
Air. 


2 & 3 wm. 4, 
c. 71, 8. 3: 
Tho Prescrip- 
tion Aot. 


Decisions. 


Sect. S.— Lights. 

The right to the reception of such light and air as fall pei^pen- 
dicularhj on a man’s land is a natural right of property incident to 
the land, and not a mere easement over the land of another : but a 
right to the reception of liglit and air, without obstruction, in a 
Meml direction over the land of another is an easement (A). 

By 2 & 3 Will. 4, c. 71, s. 3, ‘‘ when the access and use of light to 
and for any dwelling-house, workshop or other building shall have 
been actually enjoyed therewith (/) for the full period of twenty years ^ 
without interruption (A*), the right thereto shall be deemed absolute 
and indefeasible, any local usage or custom (/) to the contrary not- 
withstanding, unless it shall appear that the same was enjoyed by 
some consent or agreement expressly made or given for that pur- 
pose {in) by deed or writing ” (w). 

This section puts the right on a simple foundation, and with the 
simplest exception (o). The enjoyment for the requisite period may 
have been pai-tly before the passing of the act, tho enactment being 
retrospective (p). Tho enjoyment need not be adverse (f). The 
right may be gained by user for twenty years, although by permission 
orally given (r) : but not by user under a consent or agreement by 
deed or writing («). The mere payment of rent for the use of light 
is not an ‘‘interruption” within the meaning of sect. 4 (^). An user 
for twenty years will create a right, though interrupted by intervals 
of suspension, occasioned by an unity of possession, such intervals 
being excluded from the computation {u). But where the dominant 
and servient tenements were for sixty years in the occupation of the 
same person as tenant thereof respectively; it was held, that no right 


(A) Gale, 300 (4th cd.) ; Tudor L. C. 
Beal Prop. 108 (2nd ed.). 

(i) Tlio words “aa of right” are hero 
purposely omitted ; Flight v. Thomas^ 1 1 
A. & E. C95 ; 3 P. & D. 442 ; 8 Cl. &Fin. 
231; 1 West, 671; Mayor ^ ^r. of London 
V. FewtertfrH' .Co., 2 Moo. & B. 409; 
Frewen v. FhiUips, 11 C. D., N. S, 449, 
464 ; Gale, 168 (4th cd.). 

{k) An interruption not submitted to 
or acquiesced in for one year counts as 
nothing, and does not amount to an ''in- 
terruption ” within the moaning of this 
act, sect. 4, ante, 666 ; if commenced 
during the laBt year of the prescribed 
period, and within one year next before 
action, it will not defeat tho right ; Flight 
Y. Thomas, infra. 

if) This destroys the custom of the city 
of London to build on ancient founda- 
tions to any height, notwithstanding the 
obstruction of ancient lights ; SalUrr Co. 
Y. Jay, 3 Q. B. 109 ; Tntseoit v. Merchant 


Taylors* Co., 11 Exch. 855; 25 L. J., Ex. 
173 ; Cooper v, JLMuck, 12 C. B., N. S. 
456 : 31 L. J., C. P. 323 ; Yates v. Jack, 
L. B., 1 Ch. Ap. 296, 296, 299, note; 
Crofts y. Haldane, 8 B. & S. 194; L. B., 
2 Q. B. 194 ; 36 L. J., Q. B. 85. 

(fn) Bridges y. Blanchard, 1 A. & E. 
636 ; Blanchard v. Bridges, 4 A. & E. 176. 

(^j) The other sections of tliis act are 
stat^ ante, 666. 

[o) Per Coleridge, J., in Merchant Tay~ 
lore* Co, v. Truscoit, 11 Exch. 863. 

(p) Simper y. Foley, 2 Johns. & H. 666. 
Tickle y. Broum, 4 A. & E. 369. 

(r) Mayor, ^c. of I^ondon v. BewUrers* 
Co,, 2 Moo. & B. 409. 

(«) Sect. 3, supra. 

m Plasterers* Co. y. Parish Clerks* Co,, 
6 Exch. 630 ; Itogers v. Taylor, 2 H. N. 
828, 833. 

(u) Thomas y. Thomas, 2 C., M. A B. 
34 ; Simper v. FoUy, 2 Johns, k H. 666. 
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to light was acquired, the enjoyment of the light during that period Ch.xVIII.s. 3 
not being a8 an easement {x). Lights. 


Where two houses were held by different tenants under the Two Houbos 
same landlord for long terms granted and expiring at the same 
time : it was held, that by twenty years’ user during such terms Landlord, 
one tenant might acquire as against the other an indefeasible right 
to the light {(/). But whether such right would continue as against 
the landlord or his assigns after the expiration of the terms may be 
doubted (s). 

An user for nineteen years and a fraction gives an inchoate right, Period of 
which cannot be defeated ])y any subsequent intemiption within one 
year next before action (a) ; but in such case the full period of 
twenty years should be allowed to elapse before the commencement 
of any action for disturbance of tlic right; and the action must bo 
brought before the intemiption has continued for one year. Where 
windows wore sho^vn to have existed twenty years, it was held that 
proof that they did not exist twenty-two years before the obstniction 
was insiifBcicnt to defeat the action (/>). When a house is partly 
built and the windows put in, the twenty years begins to nin, not- 
withstanding the house is not completed or made lit for ]ial)itation 
until several yeai*s afteiwards (c). Although the tweidy ycai’s’ user 
must be next before some suit or action wherein the claim to the right 
to light is brought in question, it need not be next before tlio pending 
suit or action (rf). 

In order to establish the right to the access of an extraordinary Amoimtof 
amount of light necessary for a pai*ticular puq)Oso or busiiioss to ^**?K^* 
an ancient window, open uninterrupted and known enjoymont of 
such light in tlie manner in which it is at present enjoj'ed and 
claimed must be shown for a period of twenty ycai’s (r). The owner 
of ancient lights is entitled not only to sufficient liglit for the pur- 
poses of liis then business, but to all the light wliich he had enjoyed 
previously to tlie interruption complained of (/). There is no dis- 
tinction between the right to light and air in regard to town houses 
and country houses (//). 

(.r) Earhidge v. Warwick^ 3 Exch. 662. (rf) Cwpcr v. EMuckf 12 C. B., N. S. 

(g) Frewen v. Phillips, 11 0. B., N. S. 456; 31 L. J., C. P. 323 ; Beylagh v. 

449. Cassidy, 16 W. R. 403, Ir. Excli. 

iz) Daniel v. Anderson, 31 L. J., Ch. {e) 'Lanfranchi v. Mackenzie, L. B., 4 
610; White v. Bass, 7 II. & N. 722; 31f Eq. 421 ; 36 L. J., Ch. 618. 

L. J., Ex. 283. Scmble, that it would; (/) Vales v. Jack, L. R., 1 Ch. Ap. 
seo Simper v. Foley, 2 Johns. & H. 565. 295. 

(fl) Flight V. Thomas, supra (i). (/ 7 ) Martin v. Jfeaden, L. R., 2 E(i. 426 ; 

ib) Penwarden y. Ching, Moo. & M. 400. 35 L. J., Ch. 682. 

(c) Courtauld v. Lcgh, L. R., 4 Ex. 126. 
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CH.XVni.B.3 Tho right to what is called an ancient light now depends npon 
positive enactment. It is matter jiim positiviy and does not require, 

Presumption and therefore ouglit not to bo rested on, any presumption of grant, or 

fiction of a licence having been obtained froiA the adjoining pro- 
Proscrip. piictor {k). Before tlie above act tho right to light was obtained by 

mon an express or implied grant, or covenant in the nature of a grant, by 

the owner of the st3rvient tenement not to obstruct tho light in tho 
dominant tenement, and which created a sort of negative servitude 
facins^^ (1), Proof of uninterrupted enjoyment of light for 
twenty years and upwards amounted t 9 prima facie evidence of such 
right (wi). Tho right was acquired^ by mere user, and might have 
been forfeited by non-user, though for less than twenty j'oars, unless 
an intention was manifested w'hen the non-user commenced to resume 
tho right within a reasonable time (??). 

m ^ maxim of law that no man shall derogate from his own 

Grant. grant (o) ; and this apj^lies to all persons claiming through or under 
him ( 7 ;). Therefore a right to lights may sometimes be acquired, 
without an express grant thereof, in much less time than twenty 
years. Thus 'where the plaintiff derives his litlo to tho windows from 
tho defendant who obstructs them, or from any person through whom 
the defendant claims (< 7 ). Where A. possesses a house having tho 
actual use and enjoyment of certain newly-made lights, and also pos- 
sesses the adjoining land, and he afterwards soils tho house to B., 
neither A. nor any person claiming the adjoining land through or 
under him can lawfully obstruct B.^s lights (y). Where tho owner of 
a house divided it into two tenements, and demised one of them to B. : 
it was hold, that B. was liable to an action for obstructing windows 
in tho house at the time of the demise, although of recent constnic- 
tiou, and though there was no stipulation against tho obstruction (r). 
But where a landowner sells any portion of his land, the purchaser 
has a right to build upon- it so as to obstruct the ancient lights of the 
remaining portion of tho land (.v). 

How lost— by Alterations in windows by merely enlarging them, without chang- 
Altorations. ^jj^^racter or position, do not destroy the right to light and 


(Jc) TapUng v. Jonesy 11 H. L. Cas. 290 ; 
34 L. J., C. P. 342 ; 2 Sclw. N. P. 1073 
(13th cd.). 

(/) Tenwardcii v. Chingy Moo. & M. 400 ; 
Gale, 300 (4th cd.) ; 2 Selw. N. P. 1072 
(13th ed.). 

(m) Cross y. LewiSy 2 B. & G. 086 ; 
Moore v. JiawsoUy 3 B. & G. 332. 

(n) Moore y. Mawson, supra. But sec 
Tapling v. JoneSy supra. 

(o) 2 Prest. Gony. 42 ; Swamhoroiigh y. 
Coventryy 9 Bing. 309 ; Aulton y. Atkinsy 
18 C. B. 249; Gerard y.^LcwiSy L. B., 
2G, P. 306; 3CL. J., G. P. 173. 

(p) Doe d. Oais/ord v. StonCy 3 0. B. 


176 ; Compton v. Jtichardsy 1 Price, 27 ; 
Couts y. Gorhamy 1 Moo. & M. 396 ; Glare 
V. Harding y 27 L. J., Ex. 286. 

(q) Dalmet' y. Fletcher y 1 Ley. 122; 
Cox y. Matthewsy 1 Ventr. 237 ; Rosewdl y. 
Dryory 6 Mod. 116; Compton v. Riehardsy 
1 Price, 27 ; Couts y. Gorhamy 1 Moo. & M. 
396; Swanshoroughy. Coventry y 9 Bing. 305 ; 
Blanchard y. BridgeSy 4 A. & E. 176. 

' (r) Riviere y. Bowery By. & Moo. 24. 

Is) Curriers^ Co, y. Corbetty 2 Drew. A 
Sm. 36; 11 Jur., N. S. 719; 13 W. B. 
638; White y. Bassy 7 H. & N. 722; 31 
L. j,, Ex. 283; Daniel y. AndersoHy id. 
610 ; Sujleld y. Browny 33 L. J., Ch. 249. 
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air through that part of the aperture which is old {t). Even opening Ch.XVIII.s. 3 
new windows which cannot be obstructed without at the same time 
obstructing an ancient window will not justify or excuse any obstruc- 
tion of such ancient window (»). 

It was held in Barnes v. Loach (y) — a case of the first impression — Dominfint 
that the implication of a grant of lights upon the alienation to dif- underLcase 
ferent persons of tenements previously in the ownership of the same 
person, is not prevented by the fact that the dominant tenement at ownership, 
the time of the alienation is in lease, and consequently not in the Samet t . 
possession of the alienor. loach. 

In Master v. Hansard (s), the owner of an estate granted a lease of Disposition 
a plot of ground to A. (with a building upon it known as the Ciystal 5^0 xonL"* 
Palace Hotel), who covenanted not to do anything on the demised ments. 
premises which should bo an annoyance to the neighbourhood or to 
the lessor or his tenants. Some years afterwards the same owner 
granted a lease of an adjoining plot to 13., who entered into a similar 
restrictive covenant, but had no notice that such covenant was con- 
tained in A.’s lease also. Within twenty years A. commenced, by 
building operations, to dai-kon the windows of B.’s house. It was 
held, by the Court of Appeal, that 13. could not prevent this being 
done, the restrictive covenants being for the benefit of the landlord, 
and not of the tenants. 

General words in a grant must be restricted to what the grantor Restriction of 
had power to grant at the date of it. Therefore, where the de- 
fendant, having a term for four years in premises over wliich light 
came to the premises demised to plaintiff, “ together with all lights,” 

&o. for twenty-one years, bought the first-mentioned promises at tlio 
end of the four years, it was held that the defendant might destroy 
the light (a). 

A right to light under 2 & 3 Will. 4, c. 71, s. 3, may be lost by By Non- 
blocking up the windows for one year, and discontinuing to use them 
during that period (5) ; but a common law right to light is not so ment. 
readily determined. It may be lost by twenty years’ non-user (c). 

(0 Tapling v. Jones^ 11 H. L. Cob. 290; notice of A.’fl covenant at tho time of en- 
34 L. J.) C. r. 342 ; Chandler v. Thomp~ tering into liis own. 

8on^ 3 Camp. 80; Oarrett v. Sharp^ 3 A. (a) Booth v. Alcochy L. R., 8 Ch. 663 ; 

& E. 325 ; Blanchard v. Bridges, 4 A, & 42 L. J., Ch. 567; 29 L. T. 231 ; 21 W. R. 

E. 191, 192. 743. 

(jc) Tapling v. Jones, supra ; overruling {b) Ante, 655 ; but see Tapling v. Jones, 

Benshaw v. Bean, 18 Q. B. 112, and 11 H. L. Cas. 290; 31 L. J., 0. P. 342, 

Jlutchinion v. Copestake, 8 C. B., N. S. in which the right given by statute after 
102 ; 9 id. 863 ; and see Binckea v. Pash, twenty years’ user is considered as Hecuro 

11 0. B., N. S. 324, which may also bo and jxprmanont as a right nt ctimrnon Jaw. 

considered as ovcniiled on this point. ^ [c) Lawrence v. Obce, 3 Camp. 514; 

(y) L. R., 4 Q. B. D. 494. Darwin v. Upton, 3 T. R. 159 ; Cross v. 

\z) L. R.,4Ch. D. 718. From a perusal Lewis, 2 B. & C. 680; ^loore v. Rawson, 

of tho judgments it docs not seem that B. 3 B. & C. 332 ; Leiris v. Price, 2 Wins, 
would have succeeded, if ho had had Saund, 175 a. 



680 


Ch.IVIII.8.3 

Lights. 


Action by 
cither Land- 
lord or 
Tenant. 

Evidence. 


Injunction 
against Con- 
tinuance of 
Injury. 


Definition of 
a Water- 
course. 


Chap. XVIII.— Rights of Common, Sporting, etc. 

It may also sometimes be lost by an abandonment of the right for 
less than twenty years, provided the jury find that the party thereby 
manifested an intention of permanently abandoning his right to the 
light, or that the lights had been kept so closed as to lead the owner 
of the adjoining land to alter his position, in the reasonable belief 
that the lights had been permanently abandoned {d). It seems 
doubtful whether the manifestation of an intention to abandon the 
lights communicated to the owner of the adjoining land would destroy 
the right, until such owner altered his position, and incurred expense 
or loss in reliance thereon {d). But an abandonment is effectual when 
communicated and acted on (<’). 

Either the tenant in possession or the reversioner may sue for an 
obstruction to lights (/). 

To prove a right under the statute there must bo evidence of a 
continuous uninterrupted user in each jear for twenty years next 
before action (//), or at all events a user commencing more than twenty 
years before action, and continued without interruption to within one 
year next before action (A). The issue is upon the user and not upon 
the right (/) ; but whore a grant is pleaded the issue is upon the grant 
as alleged, and not upon the user or non-user during the last twenty 
years, which is merely matter of evidence (A). There must also bo 
evidence of some sensible and material obstruction of the light and 
of the damage thereby occasioned to the plaintiff (/). 

In an action for obstructing lights, the plaintiff may claim an 
injunction against a continuance of the injury («?)• 


Sect, 4. — Watercourses. 

A watercourse means water flowing between banks more or loss 
defined. To constitute a watercourse in which rights may exist, or 
may be acquired by user or otherwise, the fiow of water must possess 
that unity of character by which the flow on one person’s land can be 
identified with that on his neighbour’s land. Water which squanders 
itself over an indefinite surface is not a watercourse, nor a proper sub- 
ject-matter for the acquisition of a right by user (w). But the moment 


Stokoe V. SmgerSf 8 E. & B. 31 ; 26 (A) JV’ard y. Wardf 7 Exoh. 888 ; 21 

L. J., Q. B. 267. L. J., Ex. 334. 

le) JUg. y. ChorUy^ 12 Q. B. 515, cited (Q Manning y. Gresham Hotel Cb., Ir. 
8E. &B. 37. E., 1 Ch. 116. 

(/) 4 Burr. 2141 ; and («») Sec further as to injunctions, post, 

see Chap. XIX., post. Chap. XIX. 

(g) V. 6 Exch. 825. («) Brism y. Droughty 11 Ir. Com. 

ih) Flight v. Thomas, 8 Cl. & F. 2.31. L. R. 250’; Jtawstron y. Taylor^ 11 Exoh. 

\%) Davies y. JVilliamSy 16 Q. B. 546; 369; Broadhent y. Bamsbottom^ id. 602, 

Battishill y. Feed, 18 C. B. 608, 703. 616 ; 26 L. J., Ex. 115. 
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the water of a spring runs into a definite channel, it constitutes a Cu.XVIII.b.4 

watercourse (o). All accessions to such stream, from whatever source, 

form part of it {p). Where the question at the trial is whether there 

is a watercourse or not, the judge ought, before he leaves that question 

to the jury, to instruct thorn as to what constitutes a “ watercourse” 

in law (j). 

Flowing water is publici juris, not in the sense that it is a bonum Nature of 
vacans^ to which the first occupant may acquire an exclusive right, naTural^ 
but that it is public and common in this sense only, that all may rea^ Streams. 
Bonabhj me it who have a right of access to it ; that nono can have 
any property in the water itself, except in the particular portion which 
he may choose to abstract from tlio stream and take into his possession, 
and that during the term of his possession only (r). The right to the 
use of flowing water is clear. Prima facio tlio proprietor of each bank 
is the proprietor of half the land covered by the stream, ad ^nediim 
fllum aqitfp, but there is no property in the water, bkch proprietor of 
the land has a right to the advantage of the stream Jlowing in its natural 
course over his land, and to use the same as he pleases for any purpose 
of his own, not inconsistent with a similar right in the proprietors of 
land above or below ; so that neither can any proprietor above dimi- 
nish the quantity or injure the quality of the water which would 
otherwise naturally descend, nor can any proprietor throw back the 
water without the licence or the grant of the proprietor above (s ) ; or 
a right to do so acquired by prescription from time immemorial, or by 
user for [40 or 20] years, pursuant to 2 & 3 Will. 4, c. 71, s. 2 (^). 

Every riparian proprietor has a right to the reasonable use of water 
flowing past his land, namely, for his domestic purposes, and for his 
cattle. He has also the right to the use of the water for any other 
purpose, provided he does not thereby interfere Avith the rights of the 
proprietors either above or below him (w). Subject to this condition a 
riparian proprietor may dam up the stream for the purpose of a mill, 
or divert the water for the purposes of irrigation ; but he has no right 
to interrupt the regular flow of the stream, if he thereby interferes 
with the lawful use of the water by other proprietors and inflicts upon 


(o) Dudden v. Guardians of Glutton 
Union, 1 H. & N. 627. 

(p) Wood V. Wa\^, 3 Exch. 748. 

Briscoe yjprought, 11 Ir. Com. L. R. 

250 ; and B&p^lUott v. South Levon li. Co., 
2 Exch. Beg. v. Cottle, 16 Q. B. 412; 
CasheUdf. Wright, 6 E. & B. 891. 

Oj^Bunbrey v. Owen, 6 Exoh. 369 ; 
Jf^on Y. Rxll, 3 B. & Adol. 304; 6 
Md. 1. 

(s) Mason v. Mill, 5 B & A. 1, 24 ; 3 
B. & Adol. 304 ; 6 id. 1 ; Wright v. 
Howard, 1 Sim. & Stu. 190, 203 ; Acton v. 
Blundell (ia error), 12 M. & W. 348, 349 ; 
Tyler v. Wilkinson, 4 Mason, U. S. R. 307 ; 


Gale, 204 (4th cd.). 

(l) Ante, 070 ; Drewett v. Sheard, 7 
C. & P. 46.3 ; Sampson v. Jloddinott, \ 
C. B.,N.S.690; 3 id. 696; Moore y. Webb, 
1 C. B., N. S. 07.3 ; Carhjon v. Lovering, 
1 H. & N. 784 ; Murgatroyd v. Robimon, 
7 E. &6. 391 ; Caved v. Marlyn, 19 C. B., 
N. S. 732; 34 L. J., C. P. 3.33; Tudor 
L. C. Real Prop. 169 — 168 (2nd ed.). 

(m) Miner v. Gihnour, 12 Moore, P. 0. 
131 ; 7 W. R. 328, cited L. R., 2 Ex. 9 ; 
Sampson v. Iloddlnott, 1 C. B., N. S. .390 ; 
3 id. 696 ; 26 L. J., C. P. 148 ; Rmbregy, 
Owen, 6 Exch. 3.33; Zd. Norburyy. Kitchin, 
3 F. & F. 292 ; 9 Jur., N. S. 132. 
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them a sensible injury (a;). He has a right by means of water-wheels 
and machinery, erected by him for that purpose, to pump up water 
from the stream to a reservoir, and to convey it thence by pipes to his 
dwelliiig-houso upon another estate at a distance from the stream, and 
there to apply such wfiter to his domestic and other necessary purposes 
of utility; provided lie takes only a reasonable quantity with reference 
to the size of tlio stream and the rights of his neighbour ; but ho has 
no right to take more Avater by means of the wheels and machinery 
tlian lie would have a right to take otherwise (y). The proprietor of 
a Avatercourso has aright to avail himself of its momentum as a power 
which may be turned to beneficial purposes; and he may make a 
reasonable use of the water itself for domestic piu'poses, for Avatering 
cattle, or even for irrigation, provided it is not unreasonably detained 
or essentially diminished (2). A riparian proprietor has a right to 
divert water to a reasonable extent for the purposes of irrigation ; but 
the extent of such user must depend upon the chcumstances of each 
case. It must not bo such as materially to prejudice any proprietor 
below {((). If a riparian proprietor unreasonably detain the water of a 
stream for puqioses of irrigation, Avhereby another proprietor lower 
doAvn the stream is deprived of the use of the Avator daily for several 
hours, until it is too late for him to use it for irrigating his land, or 
for any other laAvful and necessary purpose, ho may maintain an 
action {b). A proprietor of land contiguous to a stream may, as soon 
as he is injared by the diversion of the Avater from its natural course, 
maintain an action against the party so diverting it: and it is no 
answer to the action that the defendant first appropriated the water 
to his OAVii use, unless he has had tAveuty years’ undisturbed enjoy- 
ment of it in its altered course (c). So whore the Avater is improperly 
heightened and penned and forced back upon the plaintiff’s land 
situate higher up the stream [d). So Avhero the stream is heated or 
polluted Avith the refuse of a mill or works higher up the stream (c). 
The right to have a stream floAV in its natural stnte^ Avithout diminution 
or alteration, is a natural right incident to the property in the land 
through Avhich it passes, and not a mere easement (/). The OAvner of 


(x) Miner v. Gilmour and Ld. Nbrburg 
V. Kitchin, supra. 

(y) Lord Norhury v. Kitchin^ supra. 

(s) lilanchard v. Bahcr^ 8 Greenleaf, 
258, cited 1C. B., N. S. G04 ; G Exch. 
365. 

(ff) Emhrey y. Ou'en^ 6 Exch. 353, 372 ; 
Ld. Norbury v. Kitchin^ 3 F. & F. 292. 

(A) Sampson v. Hoddinott^ 1 0. B., N. S. 
690, 612 ; 3 id. 696 ; 26 L. J., C. P. 148. 

(e) Mason v. Mill, 6 B. & A. 1 ; 2 N. & 
U. 743 ; 3 B. & Adol. 304 ; 6 id. 1. 

{d) Saunders v. Netvman, 1 B. & A. 258; 
Gale, 220 (4th cd.). 


(e) irood V. lFaud,_ 3 Exch. 748 ; Carlyon 
V. Levering, 1 II. & N. 784 ; Whaley v. 
Laing, 2 H. & N. 476 ; 3 id. 676 ; 5 id. 480 ; 
26 L. J.,Ex. 327; 27 id. 422; Murgatroyd 
V. Bobinson, 7 E. & B. 391; Mayor v. 
ChadxL'ick, 11 A. & E. 571 ; Mason v. Mill, 
3 B. & Adol. 304 ; 5 id. 1. 

(/) Embrey y. Owen, 6 Exch. 363, 369 ; 
Dickinson v. Grand Junction Canal Co., 
7 Exch. 282, 290 ; Chaseniore y. Eichards, 
2 H. & N. 168 ; 7 H. L. Cas. 349 ; 29 L. J., 
Ex. 81 ; Eawstrony. Taylor, 11 Exch. 381, 
382 ; Tyler v. Wilkimon, 4 Mason, U. S, R. 
397 ; Gale, 202-209 (Ith ed.). 
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such property has a right to have the stream come to him in its natural Cn.XVIII.s.4 
state in flow, quantity and quality, and to go from him without ob- 
structioD, upon the same principle that ho is entitled to the support of 
his neighbour’s soil for his own land in its natural state. Such a right 
in no way depends upon proscription, or the presumed grant of his 
neighbour, nor from presumed acquiescence of the proprietors above 
and below {(j). By grant, or by prescription from time immemorial, 
or by user for forty or twenty years, pursuant to 2 & 3 AVill. 4, c. 71, 
s. 2 (A), a riparian proprietor may acquire a riglit to use the water in 
a manner not justified by his natural right : but sucli acquired right is 
an easement, and has no operation against the natiual rights of a 
landowner higher up the stream, unless the user by which it was ac- 
quired affects the use that ho himself has made of the stream, or liis 
power to use it, so as to raise the presumption of a grant, and so render 
tlio tenement above a servient tenement (/). Nothing short of twenty 
years* undisturbed possession of water diverted from tlio natural chan- 
nel, or raised by a weir, can give a party an adverse right against those 
whose lands lie lower doAvn the stream, and to whom it is injurious ; 
a possession of above nineteen years is not suflieicnt (/r). A riparian 
proprietor derives his right in respect of the water from possession of 
land abutting on the strcaniy and if, by a deed Avhich convoys only land 
not abutting on the stream, ho affects to grant water rights, tlie grant, 
though valid as against the grantor, can create no rights for an inter- 
ruption of which tho grantee can sue a third party in his own name (/). 

The abstraction of water from a natural stream openly and under a 
claim of right for a period of twenty years to a tenement not abutting 
on the stream will create no casement to have pure water flow down 
tho stream to the point of abstraction {m), 

A purchaser of land on tho banks of a river takes, by his convoy- The Alveus 
anco, the right of ownership of a moiety of tho bed of the river ad ^ 

medium fllum aquro (??). The soil of tho alveus is not tho common 
property of the respective owners on tho opposite sides of a river ; 
the shore of each belongs to him as severalty, and extends usque ad 
medium fllum aqure ; but neither is entitled to uso it in such a manner 
as to interfere with the natural flow of the stream (o). A fence or 
bulwark on tho bank is allowable, but the alveus is sacrod (p). Tho 


{ff) Chasemore v. Richards^ supra. 

Ih) Ante, 670. 

fi) Sampson v. EoddinoK, 1 0. B., N. S. 
690 ; 3 id. 596; 26 L. J., 0. P. 148; 
Wright V. Williams f 1 M. & M. 77 ; 
JIfurgatrogd v. Robinson^ 7 E. & B. 391 ; 
Wood V. Waudj 3 Exch. 778 ; Qreatrex 
V. Hayward, 8 Exch. 291 ; Carlyon v. 
Lovering, 1 H. & N. 797 ; Gale, 202, 264 
(4th ed.). 

(A) Rrcscotty, Fhillips, cited 6 East, 213. 


(0 The Stockport W, W. Co. v. Fotlcr, 
3 n. & C. 300 : 10 Jur., N. S. 1005. But 
SCO Xuttall V. BrmcwcU, 4 H. & C. 7M ; 
L. It., 2 Exch, 1 ; 36 L. J., Ex. 1. 

(im) Id. 

(«) CrossleyY. Lightowler, L. B., 3 
279 ; 2 Ch. Ap. 478 ; 36 L. J., Ch. 684. 

(o) Bickelt v. Morris, L. R., 1 II. L. 
Cas. 47 ; 12 Jur., N. S. 803. 

(P) Id. 
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Ch.xVIII.b. 4 mouth of a river comprehends the whole space between the lowest ebb 
and the highest flood mark {q). 

Evidonco. The eridence must be similar, mxitatis mutandia^ to that in actions 
where a right of common is pleaded (r). The plaintiff may prove 
his alleged right eitlier by grant, express or implied, or by prescription 
from time immemorial ; or by user for forty or twenty years, pursuant 
to 2 & 3 Will. 4, e. 71, s. 2 (.s*) ; or as a natural incident to the owner- 
ship of his mill or land. No act of appropriation of the water of a 
natural stream to a beneficial purpose by means of a mill or otherwise 
is necessary to entitle the plaintiff to complain of a wrongful diversion 
of the water from its natural channel (/). Where the plaintiff claims 
a right to a flow of water ‘‘ by reason of his possession of a mill,” but 
proves a right by reason of his possession of the land on which the 
mill has been recently erected, he is entitled to the verdict (u). But 
the usual allegation that the plaintiff was possessed of mines, lands, 
&e. is not proved by evidence sliowing that he was lessee not of the 
surface or banks, but only of mines, with liberty to use the streams 
for colliery purposes only (^). In case for the diversion of water the 
plaintiff alleged in his declaration a reversionary interest in three 
closes of land, to wit, //mt? jwuds filled with water, one pond being 
upon each of the said closes, and a right to the flow of the water into 
the said closes for suj)plying the said ponds in the said (jloses with 
water for the watering of oatlle. The defendant iraversed the riglit 
to the flow of the whaler as alleged. It appeared in evidonco at the 
trial that the plaintiff had enjoyed an immemorial right to the flow 
of this water into an ancient pond in one of his closes, but that, above 
thirty years ago, he made a new pond in each of the throe closes, and 
turned the water so as to supply them, and thrucpforlh disused the old 
2 )ondy which was gradually filled with rubbish and overgrown with 
grass. The plaintiff’s right in respect of the three ponds having been 
defeated by proof of an outstanding life estate, under 2 & 3 Will. 4, 
c. 71, 8. 7 : held, that he was entitled under this declaration to recover 
in respect of his right to the flow of water to the old pond (y). Where 
it appear(3d in evidence that the channel had been dug about thirty 
years before action, it was held that a proscriptive right at common 
law was negatived (s). But in such case the plaintiff may prove a 

(q) Horne v. Hackenzie^ 6 Cl. & Fin. 628. 2 A. & E. 462 ; 6 C. & F. 629, is explained 

(r) See Kos. Ev. (13th cd.) p. 776. and distinguished. 

y Ante, 670 ; Jlalc v. Oldroyd^ 14 M. {x) Imolo v. Jamesy 1 H. & N. 243. 

& W . 789, 793 ; Xortham v. llurUify 1 E. (//) Jlalc v. Oldroydy 14 M. & W. 789 ; 

& B. 666; Whitehead v. Varksy 2 H. & and see v. 2^118. 174;PayfJd 
N. 870 ; Whaley v. Laintjy id. 476 ; 3 id. v. Shedden, 1 Moo. & R. 382 ; JDrewett v. 

676 ; 27 L. J., Ex. 422 ; Nuttally. Brace- i^heardy 7 C. & P. 466; Ward v. Wardy 

.\relly 4 H. & C. 714 ; L. R., 2 Ex. 1. 7 Exch. 838 ; 21 L. J., Ex. 334 ; Zovelly, 

(0 Gale, 299. JSmithy 3 C. B., N. S. 120. 

(m) RicketU V. Salweyy 2 B. & Adol. (a) Eaton v. Swansea W, W, Co,y 17 Q. 
360 ; Wood v. Waudy 3 Exch. 748, 773 ; B. 267, 269. 
in Tvhich Frankim v. Earl of Falmouthy 



Sect. 4. — Watercourses. 


685 


right by user for twenty years ; and if once a user as of right bo CH.Xvin.B.4 
proved to have commenced, it can bo defeated only by subsequent 
interruptions not submitted to for one year. On the other hand, the 
defendant may prove that the user was always contentious, and never 
as of right (s). 

The occupier of a mill may maintain an action for any back water Action main- 
and injury to his mill, although he has not enjoyed it precisely in the thon^h^mode 
same state for twenty years : and therefore it is no defence to such an 
action that the occupier has within a few years erected in his mill a snundm v. 
wheel of different dimensions, but requiring less water than the old ^'ewman, 
one [a). “ The owner is not bound to use the water in the same, preem 

manner^ or to apply it to the same mill : if he were, that would stop 
all improvements in machinery (i). Proof of a slight alteration by 
the plaintiff in the course of a stream above his land is not sufficient 
to destroy his right {c). But proof that the defendant, or the person 
through whom he claims, within twenty years enlarged certain weirs, 

&c., so as to abstract more water from the river than ho had previously 
been accustomed to do, whereby the plaintiff’s mill was injured, is 
sufficient ; for although the defendant and his predecessors have on 
several occasions (long before the last twenty years) enlarged their 
weirs and deepened their channels, &c., so as to appropriate to them- 
selves as much water from the river as they from time to time wanted; 
yet that will not justify a further abstraction of water from the 
river (d). 

The right of a riparian proprietor, it was clearly established by Artificial 
Sampson v. Iloddinott, is limited to natural streams, and does not 
attach in the case of artificial cuts or drains (<?). It is also settled Sampson v. 
that the flow of water from a drain made by a landowner in his own 
land for the purposes of agricultural improvements for twenty years, 
does not give a right to the neighbour, so as to preclude tho land- 
owner from altering the level of his drain for tho improvement of 
his land (/), and that no right can bo acquired under 2 & 3 Will. 4, 
c. 71, s. 2 (f/), to the use of an artificial watercourse made for a 
particular and temporary purpose (A). An artificial watercourse or 
drain, however, may have been originally made for permanent pur- 
poses, and under such circumstances and have been since used for 


(s) £aton v. Swansea W. W. supra, 
(a) Saunders y. Newman^ 1 B. & A. 258. 
ih) Id. 261. 

(e) Eall V. Swift, 4 Bing. N. 0. 381. 
yt) Beaky v. Shaw, 6 East, 208, ex- 
plained 5 B. & Adol. 19 ; Gale, 216 (4th 
ed.); Mason v. Hill (in orro^, 6 B. & 
Adol. 1, 19 ; Brown v. Best, 1 Wila. 174 ; 
Moore y. Webb, 1 C. B., N. S. 673. 

(tf) Sampson y. Hoddinott, 1 C. B., N. 


S. 690; 3 id. 696; 26 L. J., C. P. 148 
(overruling Mayor v. Chadwick, 11 A. & E. 
571} ; and sco Wardle v. BrockUhurst, 1 
E. & E. 1058 ; 29 L, J., Q. B. 145 ; Gale, 
81 (4th ed.). 

(/)' Greatrex v. Hayward, 8 Exch. 291 ; 
Wood y. Wand, 3 Exch. 778. 

(g) Ante, 670. 

(A) Arkwright v. Qell, 5 M. & W. 203 ; 
11 Exch. 610 ; Gale, 279-287 (4th ed.). 
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such a period as to give all the rights that the riparian proprietors 
would have had if it had been a natural stream («). 

In Beesfon v. JFeate, the plaintiff and the defendant occupied 
contiguous portions of land. For more than forty years, and os far 
back as living memor}' went, the occupiers of the plaintiff’s land had 
been in the habit of passing over the defendant’s land to a brook 
which lay on the other side of that land, and of damming up the 
brook when necessary, so as to force the water into an old artificial 
watciwurso which ran across the defendant’s land to the plaintiff’s 
land. They did this, for the purpose of supplying their cattle with 
water, whenever they wanted the water, except when the owners 
of the defendant’s land used the water, as they did at certain seasons 
of the year, for inigation. It was held, that upon this evidence the 
jury was warranted in inferring an user, as of right, by tho occupiers 
of tho plaintiff’s land, of tho easement on tho defendant’s land; and 
that, for the interruption of such easement, the plaintiff might main- 
tain an action against tho defendant (A). 

Where the owner of two or more adjoining houses sells and con- 
veys one of them to a pmehaser, such house is entitled to tho benefit, 
and is subject to the burthen, of all existing drains communicating 
with tho other house, without any express reservation or grant for 
that purpose: an implied grant or reservation (as the case may 
require) will be presumed in tho absence of express words to tho 
contrary (/). It makes no difference in this respect that the purchaser 
did not know of tho drains under his house, if ho might have 
ascertained their existence upon a careful inspection by a person 
ordinarily conversant with the subject, and it will be deemed his own 
fault if ho did not do so at tho time of his purchase (A). Two pro- 
perties, which adjoined, wore originally possessed by tho same owner, 
in one of which was a cesspool and a drain to cany the water from 
the adjoining property, whidi was a tan-yard. The owner afteiv 
wards sold tho property to different ^^irsons, and the conveyances 
contained no reference to the drain and cesspool : — hold, that there 
was on impUed grant of the casement of the cesspool in tho con- 
veyance of the tan-yard (>«). Whore tho plaintiff excepts and reserves 
to himself the right to make and use a sewer in land conveyed by 
liim to the defendant, wherbby tho exclusive uso of such sewer is 
reserved to tho plaintiff, ho may maintain an action against the 

(t) Sutcliffe T. liooihy 32 L. J., Q. B. Jicld\, Brown (on appeal), 33 L. J., Ch. 
136. 249, 259 ; Bolden y. Bastardy 7 B. & S. 

(h) Becston r. Weatey 5 E. & B. 986 ; 25 130, 131. 

L. J., Q. B. 115. {m) Ewart y. Cochrancy 4 Mooq. H. L. 

(h Byer v. Carter y 1 H. & N. 916, 921 ; Cas. 117 ; 7 Jur., N. S. 926 ; bat see 
26 L. J., Ex. 258. But see contra, Siffield y. Bromiy supra. 
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defendant for opening and using the sewer (n). So where the dofon- Ch.xvHI. 8.4 
dant grants to the plaintiff the use of water, subject to a proviso for Watenourm, 
the use thereof by the defendant, tho plaintiff may maintain an 
action on the deed for tlie abuse of such reservation by tho defen- 
dant (o). 

A parol licence to make a drain or watercourse in the land of the Licence to 
licensor will not, even after it has been fully executed at the expense ISraka,^^! 
of the licensee, confer any right or title on him to have tho use and 
benefit of tho drain or watercourse free from obstruction ; nor enable 
him to maintain any action against the licensor for obstructing such 
drain or watercourse without notice {p). But a licence attached to 
a valid grant of real or personal property is in’cvocablo, it being a 
licence coupled with an interest (</). No man can derogate from his 
own grant, nor can any i)erson claiming through or under him. 

But a licence connected with an invalid grant is a mere licence 
(whether under seal or not), and may bo revoked at any time (r), 
either expressly or by implication («). A parol licence to erect a 
skylight, or a weir, or other casement on the land of the lirenm can- 
not be revoked, after it has been executed at tho licensee’s expenso, 
so as to render it necessary for the licensee to incur further expenso 
in removing it (/). 

Nothing of absolifc necessity to a messuage or other building is Extinsuisli- 
extinguishod by unity of ownership or possession; as a gutter in 
alicno solo to carry off water, &c., or a watercourse, or a way of l>rain8, &c. 
necessity. They are merely suspended as easements during tho joint 
ownership or possession, and will revive whenever tho building or tho 
land is conveyed to another (u). But it is otherwise with respect 
to ways not of necessity or other casements not of a continuous 
nature (.r). 

Tho principles which regulate tho rights of owners of land in Underground 
respect to water flowing in hwwn and defined channels^ whether upon 
or below tho surface of tho ground, do not apply to underground 

(») Lee V. Stcvefison^ E., B. & E. 612; JFoodY, LeadbittiTf 13 M. & W. 838, 816; 

27 L. J., Q. B. 263. Taplin v. Florence ^ 10 C. B. 744, 7G4. 

(o) Rawdron v. Taylor, 11 Excli. 369. (a) Jioffvyy. Henderson, 17 Q. B. 674. 

(;?) irewlina Y, Shipjjam, b'R. & 0.221 •, (t) Winter v. lirochcell, 8 East, 308 ; 

7 1). & n. 783; Cocker v. Cowper, 1 0., Liggins v. Inge, 7 Bing. 682; Harvey v. 

M, & R. 418 ; Greenslade v. HalUday, 6 Reynolds^ 12 Brico, 724. 

Bing. 379 ; Mason v. Hill, 6 B. & Adol. («) Rheysey v. Vicary, 16 M. & W. 485, 

1 ; Wood V. Leadbitter, 13 M. & W. 838 ; 489. 

Adams v. Andrews, 15 Q. B. 284 ; Taplin {je) Rycr v. Carter, 1 11. & N, 916; Dodd 
V. Florence, 10 C. B. 714 ; Roffey v. Hen^ v. RurchcH, I H, & C. 113 ; 31 L. J., Ex. 
derson, 17 Q. B. 674 ; Roberts v. Rose, 3 364 ; Worthington v. Gimson, 2 E. & E. 

H. &0. 162; 33 L. J., Ex. 1; affirmed 618; 29 L. J., Q. B. IIG; Rearson v. 

in error, & 0. 103 ; L. R., 1 Ex. 82 ; Spencer, 1 B. & S, 671, 683 ; 3 B. & S. 

36 L. J., Ex. 62. 761 ; Roldcn v. Bastard, 4 B. & S. 258 ; 32 

(</) Wood V. Manky, 11 A. & E. 34 ; L. J., Q. B. 372; affirmed in error, L. R., 

Reltmin v. Cartwright, 6 Bing. N. 0. 669. 1 Q. B. 150 ; 7 B. & S. 130 ; 36 L. J., 

(r) Fentitnan v. Smith, 4 East, 107 ; Q. B. 92. 
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Gh.xVIII.8.4 water 'whioli merely percolates through the strata in no known 
mtercourm. channels {y). The owner of land through which water flows in a 
subterranean course has no right or interest in it which will enable 
him to maintain an action against a landowner who, in carrying on 
mining operations on his own land in the usual manner, drains away 
the water from the land of the first-mentioned owner, and leaves his well 
dry (s). The owner of a mill on the banks of a stream cannot main- 
tain an action against a landowner who sinks a deep well on his own 
land, and by pumps and steam-engines diverts the underground water 
which would otherwise have percolated through the soil and flowed into 
the river, by which, for more than sixty years, the mill was worked (^). 
“ If a man has the misfortune to lose his spring by his neighbour 
digging a well, he must dig his own well deeper ’’ (i). A mine-owner 
may work his coal in the manner most advantageous to himself, and 
remove a bar of coal therein to obtain the coal in such bar, although 
in consequence of his so doing the water floods an adjoining mine (c). 
But he has no right to pollute the water flowing through swallets in 
his own mine which communicate Avith a stream running into an 
adjoining mine (r/). And after a demise of certain closes and all 
streams of water therein, reserving to the lessor all mines and mine- 
rals, with power to win and work the same, the lessor or his assigns 
cannot work the mines so as to cut off the springs in the closes 
demised {e)» 

^rface A laudowncr has a right to appropriate surface water which flows 

over his land in no definite channel^ although the water is thereby proA 
vented from reaching a watercourse which it previously supplied (/). 
Ho has an unqualified right to drain his land for agricultural pur- 
poses in order to get rid of mere surface water, the supply of the 
water being casual and its flow following no regular or definite course ; 
and a neighbouring proprietor cannot complain that ho is thereby 
deprived of such Avater, which otherwise would have come to his 
land {fj). But where the water from a spring flowed in a gully or 

(y) Chascmore v. Hicharda (in error), 2 644, 650 ; Galo, 266 (4th od.). 

H. & N. 168; 7 H. L. Gas. 349; 29 L. J., (i) Per BramwoU, B., in Jbhotson v. 

Ex. 81 ; Jicg. y. The Metropolitan Board of Beat^ 3 H. & G. 660. 

WorkSf 3 B. & S. 710 ; 32 L. J., Q. B. (c) Smith v. Kenriek, 7 C. B. 616 ; 

105 ; Mto River Co. y. Johnson^ 29 L. J., Fletcher y. Rylands^ 4 H. & 0. 263 ; L. 

M. C. 93 ; Ibhotson y. /Va/, 3 H. & G. R., I Ex. 265 ; L. B., 3 H. L. Gas. 330 ; 

644, 660. 37 L. J., Ex. 161 ; Baird v. Williamson^ 

(s) Acton V. Blundelly 12 M. & W. 324, 15 G. B., N. S. 376. 

348 ; New River Co. v. Johmony 29 L. J., (d) JJodgkinson y. EnnwTy 4 B. & S. 229 ; 

M. G. 03 ; Galgay y. Great Southern and 32 L. J., Q. B. 231. 

Western Railway Co.y 4 Ir. Gom. L. B. («) Whitehead yi FarkSy 2 H. &N. 870. 

466, Q. B. ; Gale, 257—277 (4th ed.). (/) Broadbent y. Ramshottomy 11 Exoh. 

(a) Chasemore y. Richards (in error), 2 602; 26 L. J., Ex. 116; Gale, 251 (4th ed.). 

H. & N. 168 ; 7 H. L. Gas. 349; 29 L. (g) Rawstron y. Taylor y 11 Exoh. 369; 
J., Ex. 81 ; Reg. y. Metropolitan Board of 26 L. J., Ex. 33 ; Gale, 251 (4th ed.) ; 
WorkSy 3 B. & S. 710 ; 32 L. J., Q. B. Reg. y. Metropolitan Board of Works, 3 B. 

105 ; New River Co. v. Johnson, 29 L. J., 4: S. 710 ; 32 L. J., Q. B. 105. 

M. G. 93 ; Ibbotson v. Peat, 3 II. & G. 
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natural channel to a stream on which was a mill, the spring having 
been cut off at its source and the water received into a tank as it rose 
from the earth, by the licence of the owner of the soil on which the 
spring rose, it was held, that an action lay by the millowner against 
the person so abstracting the water (A). 

The flow of water for twenty years from the eaves of a house cannot 
give a right to a neighbour to insist that the house should not be pulled 
down or altered so as to diminish the quantity of water flowing from 
the roof (/). On the other hand, it seems that a man may by user 
acquire the easement or right to project his wall or caves over the 
boundary line of his property, or to discharge the rain running from 
the roof of his house upon the adjoining land (A). 


Sect. 5 . — Copyhold Rights^ 

The customary rights of copyhold tenants depend upon the special 
customs of the manor, and are not affected by the Prescription Act 
(2 & 3 Will. 4, c. 71), which is confined to easements and profits A 
prendre over the lands of another. They may therefore sometimes 
be established by less proof than thirty years’ user (/). 

The owner of land cannot, at his pleasure, create new rights or 
incidents of property and annex them to it; or render it subject to a 
new species of burden, so as to bind it in the hands of an assignee (/n). 
liut covenants of a restrictive nature have frequently been enforced 
in equity, against the owner or his assignees who look with notice of 
them, actual or constructive, 

A custom “ that all the tenants, resiants, and inhabitants within a 
manor; should grind at tlie lord’s mill all their corn and grain, [is 
well growing within the manor as brought from other places, and 
spent or consumed in a ground slate in their respective liouses ” 
within the manor, may be a good custom ; but it does not extend to 
restrain the inhabitants who do not grow corn and grain, or wlio have 
no corn or. grain of their own, from buying or using in such houses 
ground corn or flour, though it may not have been ground or grown 
within the manor, but produced from corn ground at other mills (w). 
And where, by a similar, custom, the tenants were bound to grind at 
two ancient mills belonging to the lord, or one of them, at tlieir own 

(h) Duddenx, Guardians of Clutton Union, Lord Broujfham, C. ; Hill v. Tapper, 2 

1 H. & N. 627 ; 26 L. J., Ex. 146. H. & C. 121 ; 32 L. J., Ex. 217 ; Stocks 

(i) Wood V. Waud, 3 Exch. 778. port Waterworks Co. v. Totter, 3 H. & C. 

\k) Thomas t. Thomas, 2 C., M. k R. 300; 10 Jur., N. S. 1005; compare laet 

34. case with NiUtall v. Bracewell, 4 H. & C. 

(/) Eanmer y. Chance, 34 L. J., Ch. 714 ; L. K, 2 Ex. 1 ; 36 L. J., Ex. 1. 
413. [n) Richardson v. Walker, 2 B. & C. 

(m) Keppel v. Bailei/, 2 Myl. & K. 635, 827 ; Cort v. Birkhcck, 1 Doug. 218. 
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Ch.XVIII.b.5 

Copyhold 
nights^ ^'C. 

Wind and Air 
to a Wind- 
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Uso of n Yard 
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Furposes. 


Clothes Lines 
to dry Linen. 
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option, and the lord having pulled down one of the mills, so as to 
deprive the tenants of their option: it was held, that the custom was 
suspended (o). 

The owner of a windmill erected within living memory cannot 
claim, either by proscription, or by presumption of a grant arising 
from twenty years’ acquiescence, to bo entitled to the free and unin- 
terrupted passage of the currents of wind and air to his mill : and 
such a claim is not within the 2 & 3 Will. 4, c. 71, s. 2, which is 
coufincid to rights of way or other easements to be exercised upon or 
over tlie surface of the adjoining land {p), 

A reservation of a right to the use of a yard, for the occupiers of 
an adjoining messuage, in tlio same manner as the tenants had been 
accustomed to use the same, does not authorize the use of the yard by 
the tenants of a cottage built where a loft and open woodhouse under 
it, and forming part of the messuage, had stood at the time of the 
reservation {q). Proof of a privilege for the tenants of a house to 
hang lines across a yard adjoining for the purpose of drying the linen 
offficir own families onhj, docs not support a replication of a general 
right to put lines across and hang linen (r). 

A right or liberty to deposit and mix dung, muck, &c. upon ad- 
joining land, and to make the same into manure and carry away the 
same, is a more easement and not a profit a prendre (n). 

A necessary easement is suspended as long as the same person 
having a term of years in the land a qua, and a fee-simple in the land 
in qud, is in possession of both ; but it revives on a cessation of the 
unity of possession, though the change of possession bo not accom- 
panied with an alienation of the whole or either of the estates (/). 


Sect. 6. — Game, 

(a) Game Generally. 

By the Game Act (1 & 2 Will. 4, c. 32), s. 2, “the word ‘game’ 
shall for all the purposes of this act be deemed to include hares, 
pheasants, partridges, grouse, heath or moor game, black game and 
bustards.” Sect. 12 only mentions “ game,” and therefore does not 
extend to rabbits (w). Sect. 30 gives a summary remedy against 


(o) Riehariam r. Capea, 2 B. & C. 841. («) Fye y. Mun^ord, 11 Q. B. 660, 666, 

(;>) WM T. Bird, 10 C. B., N. S. 268 ; n. (4). 

13 Id. 841. (t) Bhtyaty y. Vxeary, 16 M. & W. 486, 

(;) Allan y. Gomme, II A. & E. 769 ; 489. 

Semitig y. Burnett, 8 Exch. 187 ; Gale, (u) Spieer, app., Barnard, reap., 1 E. i; 
317, 603, 623 (4th ed.). E. 874 ; 28 L. J., If. C. 176 ; lUduiiek 

(r) Bretrell v. Towler, 3 B. A Adol. 736. app., Xing, reap., 7 0. B., N. S. 88; 29 

L. J., M. 0. 42. 
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trespassers in search or pursuit of “game or woodcocks, snipes, quails, Ch.XVIII.8.6 
landrails or conies.” The 23 & 24 Viet. c. 90, requires a game 4^* 
licence to bo taken out for the purpose of taking or killing “ any 
game whatever, or any woodcock, snipe, quail or landrail, or any 
conies, 'or any deer.” By 25 & 26 Viet. c. 114, entitled “An Act for 
the prevention of Poaching” (sect. 1), “the word ‘game’ in this act 
shall for all the purposes of this act bo deemed to include any one or 
more hares, pheasants, partridges, eggs of pheasants and partridges, 
woodcocks, snipes, rabbits, grouse, black or moor game, and eggs of 
grouse, black or moor game.” The meaning of the word “ game ” 
must be collected from the above enactments. “ It is a perfectly 
undefined word, and one which has been used at various times in 
different senses, sometimes narrower, sometimes more comprehen- 
sive ” (j*). Game, whilst in confinement, may bo the subject of 
larceny, and liable to a distress for rent (//). 

At common law the right to take and kill game (in wliicli, as in all Common 
animals feroe naturoo, there is no property) belongs to the tenant and JfTenan^to 
not to the landlord, by virtue of the tenant’s property in the land (s). Game. 

It is and has long been very common however for the landlord to 
reserve the right to tlui game in the contracjt of tenancy, and the 
Game Act of 1831 (1 & 2 Will. 4, o. 32) which did away with the 
numerous restrictions and qualifications (^), whereby a tenant was 
almost invariably prevented, even in a case whore the game did not 
happen to be reserved to the landlord, from enjoying his right to it, 
has specially protected such reservations. 


Where a reservation of game is spoken of, this (although from ils Reservation 
common use in the Game Act and in leases it is more convenient to 
employ it) is not quite a correct term ; when the lease reserves the 
game, and the tenant executes the lease, he by so doing regrants the 
game to the landlord (J), granting to the landlord a profit a prendre. 

A profit d prendre, like other incorporeal hereditaments, can bo Parol Resor- 
granted by deed alone (c) ; but to a certain extent a landlord may 
“ reserve” game by writing without seal, or even by words alone (rf). 

The Game Act (1 & 2 Will. 4, c. 32), in scot. 8, expressly speaks of a 


(ic) Per Erie, C. J., in Jeffryet v. JSramj 
19 C. B., N. S. 246, 264. 

(y) Ante, 409(»). 

(s) See Moora v. ^tirl of Plymouth ^ 7 
Taunt. 614. 

(a) Under the statutes repealed by the 
Act of 1831 the right was restrict^ to 
persons having freeholds to the amount of 
100/. a year, or ninety-nine years’ leases 
of 160/., &o. The 7th section of the Act 
of 1831 gave the game to the landlord in 


cases where tho occupation was under a 
lease (not being for more than twenty - 
one years) made previously to tho passing 
of the act. 

(i) Wickham v. Hawker, 7 M. & W. 103. 

{c) See liird v. Iligginson, 2 A. & E. 
696, and ante, 77. 

(d) See Eeg. v. Thttrhimie, 28 L. J., 
M. C. 106 ; Jones v. Williams, 46 L. J., 
M. 0. 270 ; 30 L. T. 669. 


Tt Y 2 
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Terms of Re- 
servation in 
Writing. 


Ch.XVIII.b. 6 right of entry for sporting purposes “ by lease, or any icritten or parol 
demise or contract,” and these words have been held to shew by im- 
plication that a parol reservation is sufficient (c). 

Most agricultural leases will be found to contain a reservation of 
the game to tlic lessor. It has been held upon the construction of such 
reservation!?, that a reseivation to tlie landlord of the exclusive right 
of “ hunting, shooting, fishing, and sporting,” debars the tenant from 
shooting rabbits (/), but a grant of lease to hunt does not include a 
Agreement to lease to shoot {g). An agreement by the tenant not to destroy game 
is not a reservation of game to the landlord at all (/«), but a covenant 
to preserve runs with the land, and may be sued on by an assignee of 
the reversion (i). 


preserve. 


Sporting rights are frequently granted by a landlord to third 
persons. Such n grant has been held not to prevent the grantor 
Third Person, from Cutting down timber in the ordinary course of management of 
Iiis estate, although the cutting do^vn will prejudice the shooting (i), 
but not to allow tho grantee to tread down tho crops in an unrea- 
sonable manner (/), or to turn rabbits on the land (/), or game of any 
kind {m). 

But if A. should demise twenty closes to B., with a right of shooting 
over all of them, and B. should covenant not to permit rabbits to 
become so numerous as to cause damage to A.’s tenants, it will be an 
answer to an action for breach of such a covenant that over some of 
the closes A. had not reserved tho right of shooting, because by such 
non-reservation A. rendered it impossible for B. to enter upon all the 
demised closes for tho purpose of performing tho covenant 
An exception of liberty for the tenants on the farms to kill rabbits 
with ferrets only extends to plantations let as farms subsequently to 
tho demise of the right of shooting (o). A grant to a person to come 
with servants or othersviso authorizes the grantee to hawk, &o. by his 
servants in lus absence (p). A grant of the right of sporting to the 
lessee of the right in common with tho lessor, his heirs and assigns, 


Grant of 
Sporting 
Bights to 


(e;) Jones y. Williams^ 46 L. J., M. 0. 
270; 36 L. T. 659, per Grove, Jj: “It 
may bo taken as settled law that thoro 
may bo a parol reservation of game on a 
parol demise. “ Per Lindley, J., ib. See 
also Iteg, v. ThurUtone^ 28 L. J., M. 0. 
106. 

(/) Jtffryet Y. Evans, 34 L. J., C. P. 
261, J264 ; 19 C. B., N. S. 246. 

(y) Moore v. Earl of Flymouth, 7 Taunt, 
at p. 627. See also Fickering y. Noy^, 4 
B. k C. 639 ; Fannell y. Mill, 3 0. B. 
625. 


[h) Coleman y. Bathurst, L. B., 6 Q. B. 
366 ; and 694 (h), post. 

(t) Hooper v. Clark, L. B., 2 Q. B. 200; 
36 L. J., Q. B. 79. 

(/.) Geams y. Baker, L. B., 10 Ch. 365 ; 
44 L. J., Ch. 334 ; 33 L. T. 86; 23 
W. B. 643 ; and see Fatiison v. Gilford, 
L. B., 18 £q. 269 ; 43 L. J., Ch. 624. 

(/) Hilton y. Green, 2 P. & F. 821. 

(m) Birkheek y. Faget, 31 Beay. 403. 

(n) Comewall y. Dawson, 24 L. T. 664* 
fo) Newton v. JFilmot, 8 M. & W. 711. 
(p) Ewart y. Graham, 7 H. L. Cas. 331. 
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and any friend of Liin or them confers a privilege not confined to a Cii.XVIII.B.e ‘ 
single friend at a time (r). 

A power to demise lands or any part of them is not well exercised Construction 
by a demise of part, with liberty of shooting over the whole («). But 
a lease under a power may except and reserve all game, &c. on the 
demised premises to the lessor, his heirs and assigns, if apt and suffi- 
cient words be used (^). 


The Rating Aet, 1874 (u), extends the operation of the poor rate Rating of 
acts to the right of sporting when severed from the occupation of the 
land (jr), and provides that if such right is not let, and the owner of 
the right receives rent for the land, the oceuj)ier of the land may 
deduct from liis rent such poition of the rate as is paid by him in 
respect of the increase, if any, of the rateable value; and tliat if tlie 
right of sporting is lot, either the owner or lessee may be rated as tlio 
occupier. It had previously been held tliat when the riglit to take 
and kill game is reserved to the landlord, the tenant should be 
assessed to tlio poor rates according to the annual value of the laud 
as reduced by such reservation (//) ; and that when tlio landlord him- 
self occupied, he should bo rated to the full value, notwitlistanding 
he let off the shooting (s). 


The sections of the Consolidating Act (1 & 2 Will. 4, e. 32), which i wm. 4, 
principally affect landlord and tenant, are these : 

Sect. 8 enacts, nothing in this act contained shall authorize any Express Re- 
person seised or possessed of or holding any land to kill or take the Game not in- 
game, or to permit any other person to kill or take the game upon tcrferca with, 
such land, in any case where by any deed, grant, lease or any written 
or parol demise or contract a right of entry uj^on such land for the 
purpose of killing or taking the game Z/rM hecn or hereafter shall he 
reserved or retained by or given or allowed to any grantor, lessor, 
landlord or other person whatsoever.” 

By sect. 11, “whore the lessor or landlord shall have reserved to Landlord enn 
himself the right of killing the game upon any land, it shall be Game may 
lawful for him to authorize any other person or persons, who shall ftgthonze 
have obtained an annual game certificate (^r), to enter upon such land, 
for the purpose of pursuing and killing game thereon.” 


(r) Oardiner v. Colyer^ 12 W. R. 979. 

1$) Dayrell v. Hoarey 12 A. & E. 366. 

(4 Tamell v. Hilly Bart.y 3 0. B. 625 ; 
Jeffryea v. Bvansy supra. 

(u) 37 & 38 Viet. c. 64, ss. 3, 6, which 
see, 648, ante. 

{x) See Boym v. Si, German's Uniony 
36 L. T. 332. 


(fy) Tteg, v. Inhhts. of Thtirleatoney 1 E. 
& E. 602 ; 28 L. J., il. C. 106 ; Eey, v. 
Willhmsy 23 L. T., 0. S. 76; Bey. v. 
Guardians of Battle Union ^ L. R., 2 Q. B. 
8; 8B. &S. 12; 36L. J.,M. C. 1. 

(z) Bey. V. Guardians of Battle Uniotiy 
supra. 

{a) Now a licence pursuant to 23 & 24 
Viet. c. 90 ; post, 608. 
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CH.xvin.s.6 

Oam$y ^e. 


1 & 2 Will. 4, 
0. 32 — contd. 

Penalty on 
Tenant 
Sorting, 
where Land- 
lord entitled 
to Game. 


Coleman v. 
BathunL 


Summary 
Proceedings 
against Tres- 
passers in 
Scaroli of 
Game. 


By sect. 12, ‘‘where the right of killing the game (a?) upon any land 
is by this act (y) given to any lessor or landlord, in exclusion of the 
right of the occupier of such land, or where such exclusive right hath 
been or shall be specially reserved by or granted to, or doth or shall 
belong to the lessor, landlord or any person whatsoever other than the 
occupier of such land, then and in every such case, if the occupier of 
such land shall pursue, kill or take any game (js) upon such land, or 
shall give permission to any other person so to do, without the autho- 
rity of the lessor, landlord or other person having the right of killing 
the game upon such land, such occupier shall, on conviction thereof 
before two justices of the peace, forfeit and pay for such pursuit such 
sum of money not exceeding 2/., and for every head of game so killed 
or taken such sum of money not exceeding 1 os to the convicting 
justices shall seem meet, together with the costs of the conviction” {a). 


An agreement by the tenant not to destroy game, but to do all he 
can to preserve it, and to forbid other persons sporting at the request 
of the landlord, is not a “reservation” within the meaning of this 
section, so as to support a conviction of the tenant (i). 

By sect. 30, after reciting that “ after the commencement of this 
act game will become an article which may be legally bought and 
sold, and it is therefore just and reasonable to provide some more 
summary means than now by law exist for protecting the same from 
trespassers,” it is enacted, “ that if any person whatsoever shall com- 
mit any hj entering or heingy in the daytime, upon any land 

in search or pursuit of game or tcoodcoch^ snipes^ quails, landrails, or 
conies, such person shall, on conviction thereof before a justice of the 
peace, forfeit and pay such sum of money, not exceeding 21, , as to the 
justices sliall seem meet, together with tho costs of the conviction (a) ; 
and that if any persons to tho number of Jice or more together shall 
commit any trespass by entering or being, in the daytime, upon any 
land in search or pursuit of game or woodcocks, snipes, quails, land- 
rails or conies, each of such persons shall, on conviction thereof before 
a justice of the peace, forfeit and pay such sum of money, not exceed- 
ing 5/., as to tho said justices shall seem meet, together with the coats 
of the conviction («) : provided always, that any person charged with 


[x) This docs not extend to rabbits; 
Spicer^ app., Barnard^ resp., 1 E. & E. 
874 ; 28 L. J., M. G. 176 ; Badwick, app., 
Kinffj reap., 7 C. B., N. S. 88 ; 29 L. J., 
0. P. 80. 

(y) The reference is to sect. 7, which 
gave the game to the landlord in all oases 
where the oooupation was under a lease 
or agreement made pmioutly to the paeeing 
of the act [5th October, 1831], excepting, 
however (inter alia), a lease for more than 
twentj-one years, so the section has ceased 


to operate for the last twenty -five years, 
^z) Ante, 690. 

(a) See Mwden, app., Porf^r, req»., 7 0. 
B.,K.S.641: app., resp., 

12 C. B., N. S. 10 ; 31 L. J., M. 0. 238 ; 
Kenyon^ app., Eart^ reap., 6 B. & S. 249; 
34 L. J., If. G. 87 ; Beg, v. Cridland and 
others, 7 E. & B. 853 ; 27 L. J., M. C. 28. 

(5) Coleman y. Bathurst, L. B., 6 Q. B. 
366 ; 40 L. J., M. 0. 131 ; 24 L. T. 426 ; 
19 W. R. 848 (Lush, J., dies.). 
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any such trespass shall be at liberty to prove, by way of clefonoo, any Ch.xVIII.s.o 
matter which would have been a defence to an action at law for such 
trespass ; save and except that the leave and licence of the occupier Licence of 
of the land so trespassed upon shall not bo a suflicient defence in any D^once^ 
ease where the landlord, lessor or other person shall have the right 
of killing the game upon such land by virtue of any reservation or Landlord, 
otherwise as hereinbefore mentioned; but such landlord, lessor or 
other person sliall, for the purpose of prosecuting for each of the two 
oflEencos herein last before mentioned, be deemed to bo the legal occu- 
pier of such land, whenever the actual occupier thereof shall have 
given such leave or licence.” 

By sect. 31, “where any person shall bo found upon any laud in 
the daytime in search or pursuit of game, or woodcocks, snipes, quails, 
landrails or conies, it shall be lawful for any person having the riglit 
of killing the game upon such land by virtue of any reservation, or 
for the occupier of the land (whether there shall or shall not be any 
such right by reservation or otherwise), or for any gamekeeper or 
servant of eitlier of them, or for any person autliorizcd by either of 
them,” to require the person so found to quit tlie land, and also to 
toll liis name and place of abode, and, in case of refusal, to apprehend 
such person, &c. Sect. 32 gives protection against persons in pursuit 
of game, to the number of five or more, using violence. 

By sect. 35, “ the aforesaid provisions against trespassers and per- Saving for 
sons found on any land sliall not extend to any person hunting or hunting, &o. 
coursing upon any lands with hounds or greyhounds, and being in 
fresh pursuit of any deer, hare or fox already started upon any other 
land, nor to any person bona fide claiming and exorcising any right 
or reputed right of free warron or free chase, nor to any gamekeeper 
lawfully appointed within the limits of any froo warren or free chase, 
nor to any lord or any steward of the lord of any manor, lordship or 
royalty, or reputed manor, lordship or royalty, nor to any gamekeeper 
lawfully appointed by such lord or steward within the limits of such 
manor, lordship or royalty, or reputed manor, lordship, or royalty.” 

By sect. 42, it is declared and enacted, “ that it shall not be noces- Defendant to 
Bory, in any proceeding against any person under this act, to negative £^enco°on 
by evidence any certificate, licence, consent, authority or other matter ho ro- 
of exception or defence but that the party seeking to avail himself 
of any such certificate, licence, consent, authority, or other matter of 
exception or defence, shall be bound to prove the same” (c). 

It is not necessary that a conviction uiider 1 & 2 Will. 4, c. 32, s. 30, Informfm^ 
for a trespass in search or pursuit of game, should purport to bo, or interested, 
should in fact be, at the instance or on the information of the owner 

{e) SeoiJ<y. v. JFoody 25 L. J., M. 0. 06; 1 Dears. & B. C. C. 1. 
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Oh.xVIII.s.6 or occupier of the land, or of a party interested in the game, or of a 
person authorized by such owner, occupier, or party (rf). 

1 & 2 Will. 4, Any person trespassing in a highway, in search or pursuit of game, 
WhauTa ^ may he convicted under sect. 30 {e). But merely sending a dog into 
Trespass. an adjoining cover in search or pursuit of game is not a sufiicient 
“trespass by entering or being in or upon such cover, the act 
requiring a personal trespass (e). A person who, in his own land, 
shoots a pheasant in the land of another, and goes on such other 
land to pick the bird up, commits a trespass of entering land in 
pursuit of game within the meaning of sect. 30, the shooting and 
picking up the bird being one transaction (/). But entering land 
for the purpose of picking up dead game is not a trespass in pursuit 
of game witliin the meaning of that section, which only applies to 
live game (r/). 

Proof of Metis Proof of a mens rca is not necessary to support a conviction under 
ncces- qq sufRcieiit if there be evidence of a mere trespass in 

Morden v. puTsuit of game for which a civil action might bo maintained (h). A 
rorier. houd fide claim of title to the land as owner thereof, or as acting with 
the authority of such owner, is sufficient to oust the jurisdiction of 
the justices under this section (/) : but not a claim of a prescriptive 
right in gross to kill game on the land, there being no colour for 
sucli claim ; nor a claim of title in a third person under whom the 
defendant does not justify (/*) ; nor a claim on behalf of the public 
generally (/). The bona fides of the claim is for the justices to 
determine (ni), A tenant cannot be convicted under this section for 
killing rabbits on land in his own occupation; nor can any person 
acting as his sen^ant and on In's behalf with his authority and not by 
way of sport (n). No leave or licence of the tenant or occupier to 
kill “ game” will bo of any avail where the game has been expressly 
reserved to the landlord or lessor or to any other person. In cases 
where any such leave or licence is available, it must precede the act 
of trespass (o) : and must be proved by the party who relies on it (p). 


(^] Middleton v. Galty 8 A. E. 156 ; 
Morden^ app., Porter^ reep., 7 C. B., N, S. 
641; 29 L. J., M. C. 213. 

(e) lieg. v. Pratt^ 4 E. & B. 860 ; 24 L. 
J., M. 0. 113; 1 Dears. G. C. 602; Brown^ 
app., Turnery resp., 13 0. B., N. B. 486; 
Mayhewy app., Wardlcyy resp., 14 C. B., 
N. S. 650; HowellSy app., WynnOy resp., 
16 C. B., N. S. 3; Stacey y app., White- 
hurety resp., 18 0. B., N. S. 344 ; 34 L. 
J., M. 0. 94. 

if) Osbmdy app., Meadowsy reap., 12 
C.B.,N.S, 10; 31L. J..M. 0. 238. 

(g) JTenyon, app., Marty reap., 6 B. & S. 
249 ; 34 L. J., M. 0. 87. 

(A) Mordeuy app., Portery reap., 7 C. B., 
N. S. 641; 29 L. J., M. G. 213 ; foUowed 
in Watkins v. Mtyory L. R., 10 0. P. 662 ; 


44 L. J., M. C. 164 ; 24 W. R. 164. 

(*) Beg. V. Cridlandy 7 E. & B. 853 ; 27 
L. J., M. C. 28; MordeUy app., Portery 
resp., 7 C. B., N. S. 641 ; 29 L. J., M. C. 
213; Beggy app., PardoCy respr, 9 C. B., 
N. S. 289; 30 L. J., M. G. 108. 

(^) Comteelly app., Sandersy reap., 3 B. 
& 8. 206 ; 32 L. J., M. G. 6. 

(/) Leatt T. Vincy 30 L. J., M. G. 207. 
(m) Legg y. Pardocy 9 G. B., N. 8. 289; 
30 L. J., G. P. 108. 

in] Spicer y app., Bamardy resp., 1 E. & 
E. 874; 28 L. J., M. G. 176; Padwicky 
app., Kingy resp., 7 G. B., N. 8. 88. 

(io) MordeUy app., Portery resp., 7 G. B., 
N. 8. 641 ; 29 t. J., M. G. 213. 

(p] Sect. 42 ; ante, 696. 
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One who finds game on his own land cannot justify pursuing it on Ch.xviii.8.6 

the land of another (y). A person whose game is enticed away from 

his land by n neighbour is liable to an action for exploding com- 

bustibles on his own land so as to be a nuisance to his neighbour, in 

order to frighten the game away from his land and to prevent him 

from killing them and from enticing other game (/•). The owner 

of land in his own occupation has a property in game and rabbits 

started and killed thereon by a poacher, or strangers acting without his 

leave ; and he may maintain trover for such dead game or rabbits (.v). 

But where a poacher starts game on the land of A. and kills it on 
the adjoining land of B., it would rather seem to belong to tho 
poacher than to A. or B. (/). 

Whether tlie game belongs to the tenant or not, ho is in general Arrest^b^o- 
authorized by tho Game Acts to arrest trespassers in search of game JlaLsrs and**' 
or poachers. Thus, in the case of poachers by day, tho tenant may Toachers. 
require them to quit tho land and demand tlicir name and abode : 
and if they refuse, or give a false or illusory name or place of abode, 
he may arrest them, and tako thorn before a justice So by llio 
Night Poaching Act he may arrest the poachers if found on tho 
land, or pursue them beyond the lands (j*). Tlio tenant has in general Action hj 
the same remedy against trespassers on his lands as the landlord or a^ahlst* 
owner would have ; and though when the game belongs to the land- TrespasserH. 
lord, the tenant has no remedy against his landlord or any persons 
shooting with his permission, yet he may proceed against ordinary 
trespassers, either by action or under the Game Acts when applicable. 

There is no principle of law which justifies tho trespassing over tho Fox-liunting, 

lands of others for the purpose of fox-hunting as carried on in modem 

times (//). This was laid down in Paid v. Siimmcrhaycs^ in which case Paul y. 

an assault by a farmer’s son upon two persons following the Taunton 

Vale foxhounds, who persisted in entering upon a field of his father, 

was held to be justified ; and it was pointed out that tho early case (s) in 

which it was thought to have been decided otherwise, must be restricted 

to the destruction of a noxious animal for tho good of tho public. In 

case of hunting or coursing with hounds or greyhounds, and being in 

fresh pursuit of any deer, hare or fox already started upon any other 


(ff) Deane v. Clayton^ 7 Taunt. 489. 

(r) Ihbotson v. Peat^ 3 H. & C. 644 1 34 
L, J., Ex. 118. 

(s) Dari of Lonxdale v. Digg, 11 Exch. 
664 ; 1 H. & N. 923 ; Blades v. Higgs, 12 
C. B., N. S. 601 ; 13 Id. 844 ; 11 H. L. 
Cas. 621 ; 34 L. J., 0. P. 286. 

(0 Id. Churchward v. Sheddy, 14 East, 
249 ; 2 Selw. N. P. 833 (13th ed.). But 
flee oontru, Lord Cheb^ord, 34 L. J., 
C. P. 291. 


(a) 1 & 2 Win. 4, c. 32, s. 31 ; Paterson 
Game L. 68. 

(j;) 9 Geo. 4, o. 69, b. 2 ; Paterson Game 
L. 94 ; and see An Act for the Provon- 
tion of Poaching,** 25 & 26 Viet. c. 111. 

(y) Paul V. Summerhayes, L. R., 4 Q. 
B. D. 9; 48 L. J., M. C. 33 ; 39 L. T. 
674 ; 27 W. R. 

(*) G undry t. Felt ham, 1 T. R. 334 ; 
and see Essex v. Capcl, Chit. Game L. 1 14 ; 
Paterson Game L. 62. 
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Cn.XVlII.8.G land, though there is no summary remedy under tho Game Act («), 

an action may be brought by the tenant (ft). 

Licences to The duty payable on licences to kill game is regulated by 23 & 24 
kill Game. ^ — 

If such licence be taken out after the 5th day of April, and before 
tho Ist day of November — £ d. 

To expire on tho 5tli day of April in tho following year 3 0 0 
To expire on tlio 3 1st day of October in the same year 2 0 0 
If taken out on or after the 1st day of November, to 
expire on tho 5th day of April following . .200 

Gamekeepers (duly appointed) 2 0 0 


Game Li- Where a t(‘nant is entitled to tho game on liis lands he requires, 
general, a game licence, like otlier persons, to enable him to take, 
kill or pursue game. The exceptions to tho necessity of this licence 
as regards tho killing of hares and rabbits by tenants will be dealt 
with presently (c). As regards other game, the tenant must be licensed 
like other persons (d). As regards deer, tlio tenant, if otherwise en- 
titled, needs no game licence to kill them on liis own lands (d). Nor 
does he need a game licence to catch Avoodciocks and snipes with nets 
or springs: but if ho pursue or kill them otherwise, ho requires a 
licence (d) : and ho requires a licence to take, kill or pursue quails or 
landrails (d). 


Gun Licence, It may bo mentioned here that, by the Gun Licence Act, 1870 
(33 & 34 Viet. c. 57), a ten-shilling gun licence must bo taken out 
yearly for carrying a gun, and that the penalty for carrying a gun 
Avithout licence is ten pounds. By the 7th section of that act, how- 
ever, “the said penalty shall not be incurred by” (inter alios) “any 
person liaving in force a licence or certificate to kill game granted to 
him under tho laws of excise in that behalf,” or “by tho occupier of 
any lands using or carrying a gim for the purpose only of scaring 
birds or of killing vermin on such lands, or by any person using or 
carrying a gun for tho purpose only of scaring birds or of killing 
vermin on any lands by order of the occupier thereof, who shall have in 
force a licence or certificate to kill game, or a licence under this act.” 


Condition for A condition for re-entry in case the tenant or his assigns shall bo 
convicted of any offence against the game laws will not enable on 
^ assignee of the reversion to maintain ejectment against the tenant for 
shooting without a licence, inasmuch as such condition does not run 


(ff) 1 & 2 Will. 4| 0 . 32, 8. 35, 11 & 12 Viet. o. 29, S8. 1,2; Paterson 

(£) Deane v. Clayton^ 7 Taunt. 489. Gamo L. 146, 147. 

(r) Post, Sect. 6 (b), “ Ground Game;** [d) 23 & 24 Viet, o, 90, b. 2. 
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with the reversion. So it was held in Stevens v. Copp (<») ; in whicli Cn.xvin.8.6 
case, however, the judgment of Kelly, 0. B., proceeded on the ground 
that shooting without lioenoe was not an offence against tlie “ game ^^^erens v. 
laws,” but against revenue laws only. 


(b) ‘‘ Gromul Gmne.^^ 

Ilares and rabbits being the subject of a special act of parliament 
in favour of the tenant, called the Ground Game Act, 1880, by sect. 8 
of which the term “ground game” means liaros and rabbits, may 
conveniently be considered together. Hares are “game ” Avithin the 
Game Act, 1881 (1 & 2 Will. 4, c. 82) sect. 2, but rabbits are not. 

If the tenant agree to become such on condition tlial the landlord Affreoment to 
will keep down rabbits, such an agreement is collateral and need not nabbftT'^^ 
bo in writing, although tlie occupation bo under a lease rorpiired to be 
in Avriting by the Statute of Frauds, and altliougli the h‘ase reserves 
the right of shooting to the landlord (/). 

Where there was an agreement tliat the tenant Avould pay com- Oompensation 
pensation for damage done by hares and rabbits, to an amount to bo 
determined by arbitration, it Avas held that a refiTcnco to arbitration 
was a condition precedent to suing upon tho agreement (r/). 

Wo have already seen that under a reservation of sporting tho 
tenant is not entitled to kill rabbits (/i), but that on a grant by the 
landlord to a third person of sporting rights, tho grantee is not 
entitled to turn rabbits on the land(/). A tenant may kill rabbits 
on his own land Avithout being liable to prosecution under tijo Game 
Act (1 & 2 Will. 4, c. 32, s. 30) [j). 

In West V. IToufjliton (A) a lease Avas made betAvoem tlie plaintiff and /ri?.st v. 
defendant by Avhich the plaintiff granted exclusive riglits of sporting 
over his estate to the defendant, Avho coA^cnanled that lie Avould keep 
dowm rabbits so that no apprcoiablo damage might bo done to (lie 
crops. Apprcoiablo damage Avas done to the crops of a tenant, but 
tho plaintiff was not liable to compensate, nor did ho compensate the 
tenant. It was held, in an action by tho plaintiff for breach of 
covenant, that having suffered no damage liimself, and not being a 
trustee for the tenant, he was entitled to nominal damages only. 

By tho Hare Act (11 & 12 Viet. o. 29) (/), a tenant if entitled to The “Hare 
the game, but not otherwise, may kill hares on his enclosed lands 

(e) L. R., 4 Ex. 20 ; 38 L. J., Ex. 31. (j) Spicer v. Barnard, 28 L. J., M. C. 

(/) Morgan v. Griffiths, L. R., 6 Ex. 170. 

70 ; 40 L. J., Ex. 46; 23 L. T. 86; 19 (/.) L. R., 4 C. P. D. 197; 40 L. T. 

W. R. 957. JJ04; 27 W. R. G78. 

(g) Dawson v. Fitzgerald, L. R., 9 Ex. 7 ; (/} See this act (which, however, seems 

43 L. J., Ex. 19. to be in great measure superseded by s. 4 

(h) Jeffryes y. Fvans, ante, 692 (/). of the Ground Game Act, 1880, 701, post), 

• (t) Hilton V. Green, autc, 692 (/). Appendix A, s. 2, 826, post. 
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CH.XVIII.S.G without a game licence, or may depute another person to kill them 
for him by an authority to he registered with the clerk to the justices 
Gam"). 01 the petty sessional division. 

Certificate. Game Certificate Act (23 & 24 Viet. c. 90) dispenses with a 

certificate in the ease of a person killing rabbits on his owji land. 


Tbo Ground 
Game Act, 
1880. 


The Concur- 
rent Right. 


Wo now come to tlio Ground Game Act, 1880 (43 & 44 Viet. o. 47), 
which gives to all tenants holding learn made after the passing of that 
act (7th September, 1880) a right to ground game concurrent with 
that of their landlords, and a similar “ concurrent right ” to tenants 
under tenancies from year to year created before tho passing of the 
act, notwithstanding any reservation of tho game to tho landlord in 
tho contract of tenancy. 

By section 1, it is provided that ovory occupier shall havens 
incident to and inseparable from his occupallon the right to kill and 
take ground garao concun'ently with any other person who may be 
entitled to kill and take ground game on tho same land.’’ Tho words 
“ every occupier” hero will clearly include tho case of joint tenants in 
their own right, and probably also joint tenants in tho right of another 
os trustees or exocutors ; for in their representative capacity they are 
just as much interested in keeping down tho game as their bene- 
ficiaries. 


Limitations of Buttho same Section limits the exorcise of the right to the occupier 
rent^igh?" himsclf or “ persons duly authorized in writing,” which persons must 
be either members of his household or persons in liis ordinary service 
on the land “ and anj one other person ” employed for reward, and 
further provides that only one person may be authorized to kill tho 
game with fire-arms. 

Upon the limitations it is to be observed that the authority in 
writing need not necessarily bo signed (m) (though it is desirable that 
it should bo), and that air-guns — for which, however, a licence is 
required by the Gun Licence Act, 1870 — are not excluded. In case 
of a joint tenancy, the joint tenants must concur in giving the 
authority. 

By sub-s. 1 (c) tho authority must be produced to any person 
having the “ concurrent right ” or any person authorized by him in 
writing. 

Sub-section 2 cuts down the words ‘‘ every occupier ” in section 1 
by excluding persons of rights of common or an occupation for 
grazing or pasturage for not more than nine months ; and section 3 
cuts down the time within which the concurrent right may be exer- 


(m) In jPoo/ey v. Driver^ L. B., 5 Ch. I), signature ; but tlie case appears not to be 
458, no doubt it was held that a contract sufficiently in point to govern the present 
in writing under Bovill's Act required as an authority. 



Sect. 6.— Game, etc.— “ Ground Game.” 


701 


cised in the case of moorlands or uninclosed lands to the time from 
11th December to 31st March. 

Section 2 provides for cases where game is not reserved and the 
tenant lets the right of sporting, and enacts tliat, although he shall 
BO let it, “ he shall nevertheless retain and have the same right to kill 
and take ground game as is declared by section 1 of the act.” 

The third section provides for the absolute indefeasibility of the 
“ eoncurrent right ” in the following mimislakeable terms : 

“ Every agreement, condition or arrangement whicli purports to 
divest or alienate the right of the occiii)ier as declared given and re- 
served to him by this act, or which gives to such occupier any advan- 
tage in consideration of his forbearing to exercise such right, or 
imposes upon him any disadvantage in consequence of his exorcising 
such right shall be void.” Void” Ikto would seem to mean void 
only qua the divesting, &c. of tlie right of the occupier (//). 

The act contains no repeal or even mention of the Ifaro Act, 
but section 4 dispenses with the necessity for a game licence in the 
case of the occupier and tlie persons dulj'' authorized by him. 

The act being printed at lengtli in the Appendix [post, p. 803], 
it only remains to notice here the inovisions which regulate the time 
of its coming in^o effect. 

As regards kam, section 5 provides as follows Whore, at 
the date of the passing of this act (7th September, 1880), the right 
to kill and take ground game on any land is vested by lease, contract 
of tenancy, or other contract bona fide made for valuable consideration 
in some person other than the occupier, the occupier shall not be en- 
titled under this act, until tlie determination of that contract, to kill 
and take ground game on such land.” 

And as regards tenancies from year to year, the same section 
provides — 

“ For the purposes of tliis act, a tenancy from year to year, or a 
tenancy at will, shall be deemed to determine at the time when such 
tenancy would by law (o) become determinable if notice or warning 
to determine the same were given at the date of the passing of this 
act.” 

A tenancy from year to year is, as has been already pointed out, 
determinable by half-a-year’s notice (or longer) expiring at the end 
of some current year of the tenancy (p), or if the Agricultural Hold- 
ings Act should not have been excluded by a yearns notice (or longer) 
expiring at the end of some current year of the tenancy [q). 


Cii.XVIII.8.6 

Game^ 

(“ Ground 
Game ”). 

Coucurreut 

re- 

taiued, 
thoufjrh Te- 
nant lots the 
Sporting. 

Agreements in 
Cuutmveutiou 
of night of 
Occupier void. 


Kxcmptiou 
from Game 
Licence. 

Time for Act 
cotning into 
Effect. 


1. Leases. 


2. Tenancies 
from Year to 
Year. 


(») Seo Gashll v. JTiwy, 11 East, 165. 

(o) Not by notice stipulated for between 
, the parties ( Wilkinson v. Calvert^ 3 C. P. 
D. 360, and ante, 309 (h ) ). 


(p) Uight d. Flower v. Larhj^ 1 T. R. 
159. 

(q) Ante, 309. 
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Ch.XVIII.8.6 

Game^ ^c. 
[^^G}ouud 
Game''). 


A tenancy at Avill detemines Toy tho express declaration of either 
party (/;). 

Therefore, in Lady-day tenancies the act comes into operation at 
Lady-day, 1880, and in Michaelmas tenancies at Michaelmas, 1880. 
In tho case of tenancies at Avill, tho act came into operation at once, 
i. c. on 7lh September, 1880. 


The old Me- 
tropolitan 
Building Act 
repealed ex- 
cept us to 
sects. 83, 8G. 


Metropolitan 
Fire Brigade 
Act, 186.5. 


Sect. 23. 
Chiiniie7 on 
Fire. 


The Metropo- 
litan Building 
Act of 1844 
repealed, 
except as to 
sects. 64—63. 


The Metropo- 
litan Building 
Act, 1865. 


Skct. 7 . — MefropoUtaii IhiUdunj Avh. 

Tlio old Metropolitan Building Act (M Geo. 3, c. 78) has been 
repealed with tho exceptions of sections 83 and 8(5 {q). Section 83 
relates to the application of insurance money on houses burnt. It is 
a general enactment, and is not confined to tho metropolitan district ; 
hut it does not extend to tenants’ fixtures (r). Sect. 80 relates to 
legal proceedings in respect of accidental fires. 

By tho Metropolitan Fire Brigade Act, 1805 (J8 & 29 Viet. c. 90), 
the duty of oxtinguishiiig fires and protecting life and property in 
case of fire shall, within the metropolis, ho deemed for the purposes 
of this act to bo entrusted to the Metropolitan Board of Works, 
who are to provide and maintain an efficient force of firemen, &c. 
(sect. 4). Sect. 23 enacts that if tho chimney of any house or 
other building within tho metropolis is on fire, tho occupier of such 
house or building shall ho liable to a penalty not exceeding twenty 
shillings ” (to he recovered in a summary way before two justices, 
sect. 24) ; ‘‘ but if such occupier proves that ho has incurred such 
penalty by reason of tlio neglect or wilful default of any other person 
ho may recover summarily from such person tho whole or any part of 
the penalty he may have incurred as occupier. 

The 7 & 8 Viet, o. 84, for regulating tho construction and use of 
buildings in the metropolis and its neighbourhood has been repealed (s), 
except as to sects. 54 to 63, which relate to certain dangerous, offen- 
sive and noxious trades and businesses, and the erection of buildings 
near where they are carried on, and which provide for tho discon- 
tinuance of such dangcrom trades and businosses in certain localities 
within twenty years next after tho passing of that act (t) ; and of 
sncli offemite and noxious trades and businesses within such localities 
within thirty years (?«), under heavy penalties, to bo enforced in a 
summary way with costs, 

Tho Metropolitan Building Act, 1805 {x), now regulates the mode 

(jt?) JDoe d. Bastow y. Cbj, 11 Q. B. 122, 
and ante, 213 (y). 

• (7) 28 & 29 Viet. c. 90, 8. 34 ; 18 & 19 
Viet. c. 122, 8. 109 ; 7 & 8 Viet. c. 84, b. 1 : 

Id. Sched. (A). 


(r) Bx parte Qereley^ In i'e Barker^ 34 
L. J.jBktcy. 1; 13 W. R. 60. 

(«) 18 & 19 Viet. c. 122, 8. 109. 


(<) 1. 0., on or before 9tli August, 1864. 
(tt) Before 9th August, 1874. 

(a;) 18 & 19 Viet. c. 122, as amended by 
23 & 24 Viet. c. 62; 1 Chit. Stat. 436— 
468 (3rd cd.). And see Woolryoh on the 
Metropolitan Building Aot, 2nd ed., by 
Paterson, a.d. 1877. * 
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of constructing buildings in the metropolis and its noiglibourliood. 
It extends to all places witliin the limits of tho motrojiolis, as defined 
by the MetropoKs Management Act, 1855 (18 & 19 Viet. c. 120), and 
to all places to which such last-mentioned act may bo extended, unless 
such places are, in making sucli extension, expressly excepted from the 
operation of the act (y). The following are the sections of tho act 
bearing on the relation between landlord and tenant : — 

By sect. 73, in default of tho owner of any premises disobeying 
an order to pull down or repair a dangerous structure, an order for 
that purpose may be made upon the occupier. Tho owner is liable 
for the expenses, but “without prejudice to his right to recover tho 
same from any lessee or other person liable to the expenses of re- 
pairs.’’ By sect. 97 (sub-scict. 1), an occupier who is compc'Iled to pay 
expenses under the act, in default of tho owner, cannot bo made to 
pay “ any sum exceeding in amount tho rent due, or that will there- 
after accrue due in respect of such premises during tho ])eriod of his 
occupancy,” And by sub-sect. 5 of the same section, “ any occupier 
of promises who has paid any expenses under this act, may deduct 
the amount so paid from any rent payable by him to any owner of 
tho same premises,” and, to provide for tho case of a sub-loaso, “ any 
owner of premises who has paid more than his duo proportion of any 
expenses may deduct the amount so overpaid from any rent that may 
be payable by him to any other owner of the same premises.” 

By sect. Ill, nothing in tho act contained “ shall vary or affect tho 
rights or liabilities, as between landlord and tenant, under any con- 
tract between them.” 

A contract for tho erection of a building in contravention of tho 
provisions of the above act cannot be enforced (s). 

A landlord is justified, under sect. 83 of the 18 & 19 Viet. c. 122, 
in entering premises in the occupation of his tenant from year to year, 
and pulling down and rebuilding tho party-wall between it and tho 
premises belonging to him, without giving tho notice required by 
sect. 85, such tenant not being an owner within the interpretation 
clause (sect. 3), and it is no objection that he has neglected to give 
the notice to the district surveyor rcqmred by sect. 38 {a). An occu- 
pier of premises, who has paid expenses under tho above act may, by 
sect. 97, deduct the amount from the rent payable by him to any 
owner of the premises ; but he is not thereby precluded from recover- 
ing his claim by action (fi). 

(y) Sect. 4. pairing or rebuilding a party-wall, see 

(s) Stevens v. OourUyy 7 C. B., N. S. 99 ; Hunt v. ITama, 19 C. B., N. S. 13 ; 34 

6 Jut., N. S. 147. L. J., C. P. 249; Cowen v. Fhillips^ 33 

(a) Whethr v. Gray^ 6 0. B., N. S. 606. Beav. 18. 

Afl to who is the ** adjoining owner” and {b) ISarU v. Maugham^ 14 C. B., N. S. 
•liable to contribnte to the expense of re- 65G ; 10 Jnr., N. S. 208. 
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CHAPTER XIX. 


RIGHTS AND LIAllILlTIRS AS RETWEKN LANDLORD OR TENANT AND 
THIRD PERSONS. 


TAQB 

Sect. 2. Hights and Liabilities 
between Tenants and 

Third Forsons 709 

Sect. 3. Remedy by Injunction .711 


Under the practice before the Judicature Act there was occasionally 
some difficulty in regard to questions l)etween landlords or tenants 
and third parties, in consequence of the distinction between the actions 
of “ trespass and “ case ” (a) ; but this is now no longer a difficulty, 
os the technical forms of actions have been abolished, and the plead- 
ings are now statements of facts. The important questions of sub- 
stance, — as to what are the cases in which a landlord is liable to or 
entitled to sue third parties, and what are those in which the right 
or liability attaches to the tenant, — will now be considered. 


Sect. 1. — Rujhh and Liahilities heticcen Landlord and Third PcrsOiUH, 

Right of Where an injury is committed to the house or land of a person 

Damage to 'who had merely a reversionary interest therein, he is entitled to 

recover damages for the injury which his interest sustains (6) ; and 
he may also have an action for continuing a nuisance, even after 
a former recovery for committing it(c). For example, where the 
plaintiff demised a cottage, without excepting mines, it was held, 
that he might maintain an action on the case for the injury done to 
the cottage by a stranger, who had excavated coal, though it was not 
clear whether the injury was from an excavation under the cottage or 


{a) See Smith T. 3fille9f 1 T. R. 476 ; v. Skekbum, 17 C. B., N. S. 678. 

Jtevett T. Brotertf 6 Bing. 7 ; Jf^heeler y. (6) Shadtcell v. llutehiimn^ 2 B. & Adol. 

2 Q. B. 133, 166 j Btown y. 97 i 3 0. & P. 616 \ 4 Id. 333 i Infoo. A M. 
Kotley, 3]^ch. 219 ; Lou;9 v. 5 Exch. 361 ; Thompson y. Gihsony 7 M. & W. 456 ; 
663 ; Tumor y. Cameron's Coalbrook Steam see also the print^le recognized in Baitis^ 
Coal Co,y 6 Exch. 932; LitehJUldy. Beady ^ hill y. Beedf 18 C. B. 696, 713 ; and see 

6 Exch. 939 ; Keyse y. FowelU ^ E. & B. Boshing y. Phillips^ 3 Exch. 168 ; Votoles 

132 ; Bandal y. Stevens, Id. 641 ; Barnett v. Miller, 3 Taunt. 137. 

Y. Bari of Guildford, 1 1 Exch. 19 ; Ander^ (c) This he must have formerly done by 

son Y. Badcliffe, E., B. & E. 806 ; Earrison an action on the case and not trespass. * 


PAGE 

Sect. 1. Rights and Liabilities 
between Landlord and 
Third Persons 704 
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Sect. 1. — Eights, etc. beitveen Landlord and Third Persons. 

under adjoining land in the occupation of the plaintiff (c). But the Cn.XIX.B.l. 
landlord’s right is confined to the' injury to his reversionary interest, . 

• 1 1 T . . « .1 deiuren^Cafiif^ 

inasmucn as he has no present possession of the property, lie cannot and nird 
therefore maintain any action for the injury done hy persons by merely 
^ riding on the property, though he might if they made holes in the 
soil so that the subsoil was injured, if the use of the surfaco only u as 
demised (rf). The plaintiff in his statement of claim should show 
that he had a reversionary interest at the time of the injury being 
committed (e), but there is now a very largo power of amendment 
vested in the judges. And even under the old system of procedure, 
where the plaintiff declared as for an injury to land in his posses- 
sion, which turned out on the trial to have been in the possession of 
his tenant, the real controversy between the parties being whether 
tlio land was the plaintiff’s property, and whether there was a right 
of way across it, it 'was held, that tlio judge had power to amend the 
declaration so as to adapt it to an injury to the plaintiff’s reversionary 
interest (/). 

The nature of the rovei'sion to which the plaintiff is entitled is only Wliat Title 
so far material as to regulate the amount of damages to bo recovered 
by him. A reversioner for a life estate, for instance, can only re- 
cover such damages for an injury to the estate during the term of the 
lease as are equivalent to the injury done to the life estate (</). 

Under the old practice, it ^vas held to be fatal that the declaration 
alleged that the plaintiff had a reversion when the facts proved did 
not show any true relation of landlord and tenant (A). As the actual 
facts are now to bo. set out in pleadings this is no longer a danger, 
but at the same time it should always appear on the pleadings that 
the plaintiff ha^n interest entitling him to sue and what that inte- 
rest is. It may be remarked, however, that payment of rent to a 
person has been held sufficient prima facie evidence of a reversion, 
being in him (/). 

A reversioner cannot sue for anything as an injury to his reversion, WliatiBaBuf- 
unless it permanently injures his estate, or operates in denial of his 
right (A*), even though' ho may have suffered a pecuniary injury 
thereby (/) : therefore a temporary fixing of barges and planks in 
a part of a river near certain premises, thereby obstructing, the 
navigation of that part and hindering^ persons from passing to 
the npemises and imloading boats thereon, is not an injuiy to the 

to) Baine v. Alderton^ 4 Bing. N. C. 702. man v. Walton^ 4 M. & W. 409. 

(rf) <hx V. Qlue^ 6 C. B. 633. (t) Bavntry v. Brocklehurat^ 3 Exoh. 207. 

(e) Hoiking y. Phillipsy 3£xch. 168; (A) Hopwovd v: Sehojldd^ 2 Moo. k R. 

VowUi T. MilUr^ 3 Taunt. 137. 34 ; BaxUr v. Taylor, 4 B. & Adol. 72 ; 

(/) Mayy, Footner, 6 E. & B. 605 ; 26 Simpnon v. Savage, 1 C. B., N. S. 347 ; 

L. J., Q. B. 32. Metropolitan Amciatiun v. Vetch, 5 G. B., 

{g) Evelyn v. Faddish, Holt, 543. N. S. 504. 

(A) See Martin v. Goble, 1 Gamp. 320 ; (/) Mamford v. Orfurd, Worcester , ^e, 

Cartridge v. Bore, 1 D. & R. 272 ; Hitch- Bail. Co., 1 H. & N. 34. ' 

L.T. • Z Z 
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Chap. XIX. — Landlord (or Tenant) and Third Persons. 


Cii. xix.8. 1. reversion (w). But a permanent obstruction of a way in denial of 
befveeT'l/nd- right is an injury to the reversioner {n). The reversioner may 
^ sue for an injury done to his house by the defendant’s neglect to 

j J , scour a watorcourso in an adjoining close, whereby the watercourse 

^es^nd^' obstructed, and the water thrown back from the course into the 
ThfrdP^ 8UO house, doing damage to it tliereby (o) ; or for an injury done to it by 
‘ mining under it ( /)), or by raising the pavement so much in front of 
it as to block up the entrance and the lower windows of it (^) : or 
for the oniotion of a wall, wliereby his lights are obstructed (r) : or for 
tlio erection on the defendant’s house of eaves and a pipe overhanging 
and conducting water on land in the occupation of a tenant («). An 
action is maintainable by a roversioner against the surveyor of a high- 
way for cutting away part of a bank adjoining a public road, though the 
premises are thereby in fact improved, ns the removtd of any part of the 
land is an injury to the reversion (/). Where a lease reserves a limited 
power to the lessors to make a way across the land for certain purposes ; 
in an action by the lessee as a reversioner for making n way across the 
land for other purposes, it is not a ground of complaint that the in- 
tention of the defendants was to use the way for other purposes than 
they had a right to use it ; but tlio question is, whether at the time it 
was made it had become necessary or (jxpediont for the defendants 
to make a way for the purposes for which they \vere entitled, and 
whether the road made was a proper road for that purpose, in which 
case the action will only lie, if at all, at the instance of the tenant in 
])ossos3ion (?/). The statement of claim should allege the injury to 
have boon done to the damage of the reversion, or at least state an 
injury of such a permanent nature as to bo necessarily injurious to 
the reversion {ar). 


Cause of Ao- Tho cause of action does not accnio, nor the Statute of Limitations 
when Damage begin to run, until actual damage is sustained (y). 

Bttiitaiucd. ^ statement of claim in an action for an injury to the reversionary 
interest of the plaintiff by obstructing ancient lights, is sufficient on 
demurrer if it show an obstruction which may operate injuriously 


(m) Dobson v. Jilaekmore^ 9 Q. B. 991. 
(mJ KidgiU V. Moor, 9 C. B. 364; 1 L., 
M. « P. 131 ; Hopxrood v. Mo field, supra ; 
Hoe, too, Hell V. Midland Jiail. Co., 30 
L. J», C. P. 273 ; and Ptrlk v. Slthincr, 18 
Q. B. 668, in the point in quention 

'vvna apparently aHsumed. 

(o) Hell V. Tnrnlyman, 1 Q. B. 766 ; 
Taylor v. StendalL 7 Q. B. 634 ; 3 D. & 
L. 1^. 

(;;) Seo Haine v. Aldersott, 4 Bing. N. C. 
702 ; Haekhoxisc v. Honomi, 9 II. L. Cas. 
603; 34 L. J., Q. B. 181. 

(7) l.eadir v. Mojron, 3 Wils. 161. 

(r) Jesserv. Ciffbrd,i Burr. 2141; Sltad^ 
mil V. Hutchinson, 2 B. & Adol. 97 ; Moo. 


& M. 350 ; 4 C. & P. 333 ; Turner v. Shef~ 
Jield and llothei ham Hail, Co,, 10 M. & W. 
425; Metropolitan Association, ^c, v. retch, 
6 C. B., N. S. 604. 

{») Tucker v. Newman, 11 A. & £. 40 ; 
Nay V. Prentice, 1 G. B. 828 ; Hattishill v. 
Heed, 18 C. B. 696 ; 25 L. J., C. P. 290. 
m Alston V. Seales, 9 Bing. 3. 

(«/) Durham and Sunderland Hail. Co. y. 
IPalker, 2 Q. B. 940. 

{x) Jackson v. Peshed, 1 M. & S. 234 ; 
Dobson V. Hlackinore, 9 Q. B. 991 ; Kidyill 
V. Moor, 9 C. B. 364 ; 1 L., M. & P. 131. 

(v) Hackhmse v. Honomi, 9 U. L. CaS. 
603 ; 34 L. J., Q. B. 181. 
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to the reversion, either by its being of a permanent character, 
or by its operating in denial of the right, and it will be assumed 
to have been so, after verdict ( 2 ) . A nuisance from smoko or noise, 
although it may be an actionable injury to tlio tenant in possession, 
is not one to the reversioner (a), as it is only a temporary nuisance and 
one which may cease at any moment (6). But where a nuisaiico is 
in its nature of a permanent character and will continue utter the 
expiration of the term unless removed, and especially if it afloct any 
easement, or the right and title to the dcmis<Hl premises, the rever- 
sioner may sue, the pleadings expressly alleging injury to his rever- 
sionary interest. The measure of damage, in any such aelion will ho 
so much as the jury may think siillicient to compel the defendant to 
abate the nuisance ; not the amount of the diminution of the saleable 
value of the reversion (c). 

As regards the liability of landlords to tliird persons, it. may bo 
taken as a general rule that the tenant and not the huullonl is liable 
to third persons for any accident or injiuy occasioned to them by the 
promises being in a dangerous condition, and the only exeoi)tions to 
tliis rule appear to arise wlien the landlord has either (1) eoutvacted 
with the tenant to repair, or (2) when he has let the promisi's in a 
ruii\ous condition (</), or (3) when ho has exjm'ssly licensed the tenant 
to do aeis amounting to a nuisance (/*). 

There is no obligation towards a neighbour cast by law on the 
owner and proprietor of a house, merely as suc‘h, to keep it ropairc'd 
ill a substantial manner, his only duty being to i)revent it from being 
a nuisance (/). When, however, the property of the landlord is let 
by him in a state which is a nuisance, and ho is himself responsihlo 
for its being in such a state, ho is liable. Therefore where the defen- 
dant, who was the owner of a building and a stack of ebimneys near 
to a building of tlie plaintiff, demised them when the eliimnoys were 
known by him to bo ruinous and in danger of falling upon the build- 
ing of the plaintiff, and kept and maintained them in such ruinous 
state until they fell upon the plaintiff's building, which they did during 
Iho occupation of the tenant under such demise, from no default of 
such tenant, but by the laws of nature : — it was held, that an action 
for the injury the plaintiff had sustained from the fall of thc3 chimnoys 
would lie against the defendant, though he was not the occupier at 
the time of the fall {g). If the landlord remains liable for repairs 


(z) Metropolitan Association ^ ^c. v. Peteh^ 

5 U. B.. N. S. 604. 

(а) Simpson v. Savage^ 1 C. B., N. S. 
347 ; Mumford v. Oxford^ Worcester and 
Wolverhampton Rail, tt?., 1 H. & N. 34. 

(б) See per Jesael, M. R., Jones v. Chap- 
pellf L. R.f 20 Eq. 539. 

Vr) Battishill V. Reed, 18 C. B. 696 ; 25 
L. J., C. P. 290. 

z z 


(rf) Nelson Y. L ivei pool Jimi erg Co. , L. R. , 
2 C. P. D. 311 ; 46 L. J., C. P. 676 ; 26 
W R 877. 

(e) White V. Jafneson, L. R., 18 E(|. 303, 
and 709 (j-), pout. 

(/) Chamtter v. Hohimon, 4 Ezch. 163. 
{») Todd V. Flight, 9 C. B., N. S. 377 ; 30 
L. J., C. P. 21 ; Gandy v. Jubher, 6 B. & 
8. 78; 33L.J., Q. B. 161. 

2 
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Chap. XIX. — Landlord. (or Tenant). and Third Persons. 

Cb. X1X.B.1. to the demised premises, that is evidence of his oontimiing the 
hHmm*Land- (jf), the fact, on the other hand, of the tenant being bound 

hrd and Third to repair being almost conclusive evidence that the landlord is not 
i — ! liable (A). An action lies against the landlord of a house, who em- 
ploys workmen and siiperintends repairs, though the lessee pays for 
them, for a nuisance occasioned by the negligence of the workmen (i). 
A person who lets ju'cmises with a nuisance upon them, and sub- 
sequently receives rent, is liable for the continuance of the nui- 
sance {li ) ; and so if ho re-lets them after the user of the buildings 
has created a nuisance, or if he has undertaken the cleansing and 
has not performed it (/). 

Liability of Where a nuisance of a permanent character is created on land 
res]^Sprc- occupation of a tenant from year to year, the reversioner is 

miiwBoccupied liable for damage caused by it, if it is shown that since the creation 
from Year to of the nuisance and before the damage ho renewed the tenancy. It 
has indeed been hold that when a landlord might have given notice 
to quit and did not, such continuing of the tenancy is equivalent to a 
re-letting (;«). This, however, is distinctly dissented from in the 
undelivered judgment of the Exchequer Chamber in Gandy v. 
Jtthher {n), which would appear to be good law, although not techni- 
cally a decision of the Court of Error. And apparently on the same 
principle as that of the latter judgment, whore a weekly tenant used 
a house as a brothel, and the landlord received an additional rent by 
reason of its occupation for such purpose, the latter, it was held, could 
not be convicted for keeping such a house merely because^ having 
notice of the use the house was put to, ho abstained from giving his 
tenant notice to quit (o). 

A landlord may bo liable for the continuance of a nuisance in 
erecting a building, though he has no right to enter upon the land 
and remove it ; but he is not liable in respect of a now nuisance 
created by his tenant during the term if he bought the reversion 
during the tenancy (7). 

Although the owner of property may, when ho himself occu- 
pies, be responsible for injuries arising from acts done upon that 
property by persons who are there by his permission, though not 
strictly his agents or servants, such liability attaches only upon 

(^) Pretty Y. Bickmorr^ L. 11., 8 C. P. &C. 153; 34L.J.,Ex. 11; Bexy.Pedley, 
40r; 28 L. T. 704 ; 21 W. R. 733; Owin-' - I A. & E. 822. 
nell V. Earner^ L. R., 10 G. P. 658; 32 L. ^/i] 9 B. & S. 15, n. 

T. 835 ; see, too, Payne r. Rogen^ 2 II. (o) Reg, v. Batrett^ 32 L. J., M. C. 36 ; 

Bl. 349. Reg. v. fitannard, 33 L. J., M. G. 61 ; 1 

Gu'innell v. Earner^ supra. Loigh & Gave G. G. 349, cited in 6 B. & 

(i) Leslie v. Pounds^ 4 Taunt. 649. 8, 83, per Grompton, J. 

[k) Rosewell v, Prior, 2 Salk, 460 ; Todd (p) Thompson v. Gibson^ 7 M. ftW. 456. 

V. Flight and Gandy v. Jubher, supra. (y) Rex v. Pedley, 1 A. & E. 822 ; see, 

(/) Rich V. Basterjield^ 4 G. B. 806. too, Saxby v. Manchester ^ Sheffield andLin- 

(w) Gandy v. Jubber^ 6 B. & 8. 78; 33 colnshire Rail. Co.y L. R., 4 C. P. 198; ,38 

L. J., Q. B. 161 ; Bartlett v. Baker, 3 H. L. J., G. P. 163. 
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Sect. 2.‘-Eigiits, etc. between Tenants and Tried Persons. 

parties in a.otual possession (r). Where, therefore, an action was Om.XIX.s.i. 

brought by an adjoining owner against A., the owner of premises, 

for a nuisance from the smoke of a chimney, on the ground that A., /oni and Third 

having erected the chimney, and let the premises with the chimney 

so erected, had impliedy authorized the lighting of a fire therein, it 
was held, that the action would not lie; and it was further liold, 
that as the premises were in the occupation of B., a tenant at the 
time the fires were lighted, A. was entitled to a verdict on a pica of 
“ not possessed,” the allegation as to possession having reference to 
the time when the nuisance complained of was committed, and not 
to the time at which the chimney was erected (.s). The fact of an 
assignment of the reversion will not necessarily relieve a landlord of 
his liability for the continiuiiicc of a nuisance originally eaiisiul by 
him, for before the assignment ho was answerable for all the con- 
sequential damages : and it is not in his power to discharge himself 
by granting it over, tliougli the action may be brought against the 
assignee (/). 

Although where a nuisance is caused by tlie act of a tenant, the Liability for 
landlord is not usually liable, yet if the act is one expressly conteni- tcniplaicd by* 
plated in and authorized by the lease the landlord niiiy bo liiiblo for 
any injury caused thereby (/(), although the tenant if sued might 
have no defence to the action (j*). 


Sect. 2. — Righh and Liabilities hetireen Tenants and Third Persons, 

In almost all cases it is the person in occupation of land and jire- Ri^ht of 
misos who is prima facie entitled to maintain an action for any injuiy for”i\”jurVto° 
done to the property, oven where tlie wrongful a(;t lias also injured Joinisod Pro- , 
the person entitled to the reversion so as to allow him iilso to sue. 

And it may be sufficient that the tenant has a right only lot to him 
and no property in the soil; for example, where tlie plaintiff wa^ 
entitled under a lease from the crown, to the sole right of digging 
lead in a certain district, to the soil of which she had no right, and 
lot to another all her right so to dig during her tomi : it Avas held, 
that an action might bo maintained against a person who wrongfully 
took the lead (y). Indeed an action may bo brought by a tenant 
against a wrong-doer, although , the tenant has no legal title other 
than actual possession ; therefore, a person in possession of glebe land 


(r) Rich V. Rasterjieldf 4 C. R. 783 ; 
Iteedie v. London and North-Western Rail. 
Co.f 4 Exch. 244 ; Chauntler v. Robinson^ 
Id. 163 ; Bishop v. Trustees of Bedford 
Charity, 1 £. & E. 697 : 28 L. J., Q. B. 
216 ; 20 Id. 63. 

(*) Rich V. Basterfeld, 4 C. B. 783. 


(/) Bull, N. r. 71. 

(«) Harris y. James, 46 L. J., Q. B. 644. 
(z) White V. Jameson, L. R., 18 Eq. 303 ; 
22 W. R. 761. 

(y) Ilarker v. Birkbeck, 3 Burr. 1563; 
Taylor v. Eastwood, 1 East, 212. 
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Chap. XIX. — liVNor/jiins (or Tkxants) and Third Persons. 

Cn.XIX.s. 2. under a lease, void hy reason of the rector’s non-residence, may yet 
befuCnrit-^ maintain an action against a trespasser (2). A lessee for years, after 
ants and Third his lease is expired, may also maintain an action for a trespass on the 
land before his lease was ended {a). But where a tenant’s interest is 
determined, as, for instance, by the death of a tenant for life, under 
whom he holds, and ho is then absent from the premises, and does no 
act indicating an intention to remain in possession, he is to be pre- 
sumed to ho out of possession, and therefore cannot sue ( 6 ). A lessee 
before entry has only an interesso termini (c), and cannot maintain 
an action for a trespass (rf). Therefore, where a lease was made by 
way of mortgage, to hold from thenceforth, subject to a proviso that 
on non-payment of the money on a certain day, the mortgagee might 
enter, he cannot maintain trespass for an entry made by a stranger 
before that day (e), 

A lessee for life or years of land has no property in the trees grow- 
ing on the land (/). Therefore, if a stranger cut down any trees, the 
lessee may sue for damages for the trespass, and perhaps for the loss 
of shade from the trees, but he cannot recover damages for their 
value, because the property of tliem is in the reversioner (//). 

It is the duty of the tenant and not of the landlord, in the absence 
sued for Special circumstances, to see that fences are in repair, so that cattle 

Fences^** cannot stray on the land of others (//). 

A person wlio rents the minerals under the land of another with 
a licence to make a sliaft into it, is, in the absence of any stipulation 
to the contrary, under a legal obligation to the owner of the surface 
soil to feiKJO the shaft so as to prevent it from being a source of 
danger to persons or cattle who may be rightfully upon it (/). 
for NuiHances Wlien any injury is caused to third persons by the state of the 
Ways, &0. premises, it is always primS. facie the tenant who is liable (k). For 
instance, it is the duty of the occupier (not of his landlord (/)) of a 
house, having an area fronting the public street, so to fence it as to 
make it safe to passengers ; and it is no defence to an action against 
him for neglecting to do so, whereby the plaintiff fell down into the 


Right of 
Teaant to 
bug — contd. 


Liability of 


( 2 ) Graham v. Peatj 1 East, 244. 

(fl) Bro. Trottp. 456 ; 2 Roll. Abr. 551, 
1. 46 ; Symonds v. Seaborne^ Cro. Car. 326 ; 
Bcdxngfield v. Onslow^ 3 Lev. 209 ; Bvdyn 
V. naddish, Holt N. P. C. 643. 

(6)^ Brown v. Nottey^ 3 Exch. 219. 

(tf) Lowe V. Ross^ 6 Exch. 663. 

(d) Co. Lit. 296 b ; Com. Dig. Trespass^ 
B. 1, 2 ; Cole Ejoc. 287, 469 ; Harrison v. 
Blackburn, 17 0. B., N. S. 678, 691. 

{f)^WhccUr V. Montejiorc, 2 Q. B. 133 ; 
Turner v. Camrm's Coalbrook, ^e. Co., 6 
Exch. 932. See, too, Litchjield v. Reedy, 
6 Exoh. 939. 

^ (/) Ante. 691. 

(V) Eap. N. P. 384 ; 4 Co. R. 62 a. 


(h) Cheetham v. Hampson, 4 T. R. 318. 

(i) Re Williams v. Growoii, 4 B. & S. 
149 ; 32 L. J., Q. B. 239. 

(A') Reg. y. Waits, 1 Salk. 357 ; Cheetham 
V. Hampson, 4 T. R. 318. See, too. Rich 
^ V. Basterfield, 4 C. B. 783 ; Chauntler v. 
Robinson, 4 Exch. 163. As to the duties . 
and liabilities of oooupiors of adjoining 
premises for nuisances from defectivo 
drains, &o., see Humphries v. Cousins, 
L. R., 2 0. P. D. 239. 

(/) Cheetham r. Hampson, 4 T. R. 318 ; 
Russell V. Shenton, 8 Q. B. 449 ; Rioh v. 
Basterfield, 4 0. B. 783 ; Bishop y. Trustees 
of Bedford Charity, 1 E. & E. 697 ; 28 
L. J,, Q. B. 216 ; 29 Id. 63. 
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area and was hurt, that when he took possession of the house, and as 
long back as could be remembered, the area was in the same open 
state os when the accident happened (m). The occupier is bound to 
see that his drains are in order («). Again, the occupier of land is 
bound to fence off any hole or area upon it which adjoins or is near 
to a highway, and is primS. facie liable for any damage arising from 
his neglecting to do so(o). If a grating on a public footway is 
broken, the occupier is prima facie bound to repair it(j)). 

The occupier of a house is prim^l facie liable for an injury sustained 
by a person from the want of repair of the covering to a cellar (r/), as 
ho is oven on criminal process where a public nuisance is caused by a 
ruinous house (r). The tenant in actual occupation may also bo 
liable for the acts of persons who are on tho property by his permis- 
sion, though they oro not strictly his agents or servants («). 


Sect. 3. — Remedy hy Injunction. 

In addition to the right to damages, which has boon treated of in 
this chapter, there are many cases in which the party aggrieved may 
obtain an injunction, but it is not usual to grant injunctions except 
in cases where tho injury is of a permanent and irreparable nature (/) ; 
and if the applicant be x tenant, tho injunction is usually limited in 
duration to tho length of the tenant’s interest in the property (/^). 
An interlocutory injunction may be obtained on application made 
at any stage of an action, and either ex parte or after notice if tho 
applicant be the plaintiff in tho action ; if any other party apply, 
notice must bo given to tho plaintiff, and the application cannot bo 
mode until after appearance by tho party applying (^). 


(w) Coupland v. ITardbigham^ 3 Camp. 
398 ; cital 9 C. B. 417. 

(w) Russell V. ShentoH^ 3 Q. 13. 449. 

(o) Bames v. Wardy 2 C. & K. 661 ; 9 
C. B. 392 ; Hadley v. Taylor, L. R., 1 C. 
P. 53 ; Indenmur v. Lames, Id. 274. 

(p) Gandy v. Jubber, 6 B. & S. 78, 485; 
31 L. J., Q. B. 151 ; cited L. R., 4 C. P. 
202. See, too, Laniels v. rotter, 4 C. & 
P. 262 ; Hughes y. Maejie and Abbott v. 
Maejie', 2 H. & C. 744 ; 33 L. J., Ex. 177; 
Proctor V. Harris, 4 C. & P. 337 ; Chapman 
T. Rothwell, E., B. & E, 168. See, too, 
Pretty v. Bkhnore, L. R., 8 0. P. 401 ; 


Gwinnelt v. ’Earner, L. R., 10 0. P. 658. 

(y) 2*ayn€ y. Rogers. 2 II. BJac. 349; 
lennant v. Golding, 1 Sjilk. 21, 360, 770. 
(r) Reg. V. IPatts, 1 Salk. 357. 

(«) Rich V. Basterjield, 4 C. B. 783 ; 
per Rolfe, B., in Recdie v, London and 
North- IPestern Rail, (h., 4 Exch. 244; 
Bishop V. 'Trustees of Bedford Charity, 1 E. 
& E. 097 ; 28 L. J., Q. B. 215 ; 29 Id. 53. 
(i) Story’s Eq. Jur., sect. 925. 

(m) Simper v. Foley, 2 Johns. & H. 555; 
5 L. T., N. S. G69. 

(:r) Jud. Act, 1873, sect. 25 (8) ; R. S. 
C., Ord. LII., r. 4. 
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lieu of 722 
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(b) Partial Occupation .... 726 
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5. Compensation for Improve- 
ments 736 

Table of Customs .... 737 


Sect. 1. — Tenanfa at end of Tenancy, 

The ordinary nilo is, that the tenant must, on the expiration or 
sooner determination of his tenancy, deliver up to his landlord the 
poaoeahlo and quiet possession of the demised premises, and every 
part thereof (r/), togotlier v/ith all erections, buildings, improvements 
and fixtures which ho is not entitled to remove ; and the growing 
crops of every description. To this rule, however, there are important 
exceptions. First, there may bo some stipulation in the lease to the 
contrary (6), Secondly, there may bo a custom of the country for 
the tenant to hold over any part of the demised promises, or to take 
any of the crops, the proof of which custom lies on the tenant (c). 
Thirdly, the tenant is in some cases entitled to emblements or to 
a prolongation of his term in lieu thereof (r/). If the tenant hold 
over W'ithout objection after the expiration of his term, he becomes 
a tenant on sufferance {e) ; and while ho continues such tenant it 
seems that he may remove such fixtures, &o. as he was entitled to 
remove during his original tenancy : but it is extremely dangerous to 
delay such removal until after his term expires (/). 

If the tenant has let the whole or any part of the premises to a sub- 
tenant, who is in possession at the time of the determination of the 
term, he must get him out, for otherwise he will not be in a situation 
to render that complete possession to which the landlord is entitled {g), 

(a) Scot. 2 (a). (rf) Post, Scot. 3. 

[h) Jlyatt V. Griffiths^ 17 Q. B. 605 ; (e) Aute, 216. 

JViru’/ton V. Smythiesy 1 F. & F. 477 ; 3 (/) Ante, 613. 

II. & N. 840 ; 28 L. J., Ex. 97. (g) Harding v, Crethom^ 1 Esp. 57 ; 

(c) Caldecott v. Smythies^ 7 C. & P. Ihha v. Bxchardeon^ 9 A. & E. 849. 

808, Parlce, B. ; bco post, Sect. 4 (a), (b). 



Sect. 1. — Tenant’s Duty at end of Tenancy. 


713 


If he omit to do so, the landlord may maintain an action against him Ch. XX. s. i. 

for not having quitted and delivered up possession at the end of the 

term, and may recover in such action, as special damage, the costs of Tenancy, 

an ejectment against the subtenant (A). The landlord is also entitled 

to recover against him the reasonable damages and costs sustained by 

hijn in an action at the suit of a party to whom ho had contracted to 

let the premises, but to whom the tenant’s wrongfid act had prevented 

him from delivering possession (?^. 

If, at the expiration of tlio term, the tenant and his family have Power of 
gone away from the house, and the house is locked up, no one being ^ 

in possession, the landlord would be justified in breaking into the 
house forcibly and obtaining possession ; and trespass quare clausum 
fregit, at the suit of the tenant, could not bo maintained against 
him (k). A tenant 'wrongfully holding over cannot maintain trespass 
quare clausum fregit against his landlord for a peaceable entry (/), or 
even for an entry with strong hand (m ) ; but the landlord having 
entered may maintain trespass quare clausum fregit against such 
tenant for remaining in the possession (y/). It was once held that the 
landlord could not acquire lawful possession by a forcible entry nfter 
the expiration of the term (o) : but the contrary has since been re- 
peatedly decided and it is now scilled that a lessor, at the 
determination of the term, may enter forcibly into possession of the 
demised premises, and after civilly requesting the tenant to depart, 
may, in case of his refusal or neglect to comply with such request, 
gently lay hands upon him to tuni or push him out ; and in cose of 
any resistance on his part, may use such force and violence as may bo 
necessary to overcome such resistance (but no more), and so expel the 
tenant from the possession without being liable to an action of tres- 
pass quare clausum fregit, or for assault, at the suit of tho tenant ; 
although ho may have mado himself liable to an indictment for a 
forcible entry (7). But excess of violence must bo avoided, and that 
creates the principal difficulty and danger in proceeding to expel a 
tenant in tho manner above mentioned, and often renders it more 


(A) Hendermn v. Squire y L. K., 4 Q. D. 
170 ; 38 L. J., Q. B. 73 ; 19 L. T. GUI. 

(*■) Bramleyv. (Jhedertony 2 C. B,, N. S. 
692; 27 L. J., C. P. 23. 

(A) Turner v. Meymott^ 1 Bing. 158 ; 
Hillary v. Gay^ 6 C, & P. 284 ; Davicon 
V. Wilson, 1 1 Q. B. 890 ; Burling v. Head, 
Id. 904. Soo also Wildbor v. Rainforth, 
8 B. & C. 4. 

(Q Taunton v. Costar, 7 T. R. 431 ; 
Turner v. Meymott, 1 Bing. 168 ; Lacey v. 
Lear, Peoko, Add. Gas. 210. 

(w) Burling v. Head, 11 Q. B. 904; 
Davison v. JFilson, Id. 890; Meriton v, 
Coonibes, 1 L., M. & P. 510; Jlnroey v. 
Bridges, 14 M. t W. 437) 442 ; 3 D. & L. 
60 ; Jones v. Chapman (in error), 2 Exch. 


803, 821 ; Browne v. Dawson, 12 A. & E. 
G2i ; Blades y. lliqqs, 10 C. B.,N. S. 713, 
721 ; 12 Id. 501 ; 1*3 Id. 844 ; 1 1 H. L. Can. 
021; 34 L. J., C. P. 280. 

(«) Butcher v. Butclu r, 7 B. & C. 399 ; 
Key V. Moorhouse, 0 Bing. N. C. 52 ; Co. 
Lit. 245 ; Colo Ejcc. 67, 68. 

(o) Kewton v. Harland, 1 AI. & 0. 644. 
(;j) Harvey v. Bridges, MM. & W. 437 
—442 ; 3 D. & L. 60 ; 1 Exch. 261 ; Jones 
V. Chapman (in error), 2 Exch. 803, 821 ; 
Davis T. Burrell, 10 C. B. 821, 825; Follcn 
V. Bremr, 7 C. B., N. S. 371 ; Appleton 
V. Murray, 8 W. R. 653 ; Colo Ejec. 71. 

((f) Davison v. Wtlson, 11 Q. B. 890 ; 
Burling v. Head, Id. 904. 
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Chap. XX. — Eights on Cesseh of Tenancy. 


Cn. XX. B. 1. advisable to proceed by action of ejectment (r). A proviso for ro- 
entry may be so framed as expressly to justify the lessor, on breach 
Tenancy, of any of the covenants, in forcibly resuming possession of the pro- 
mises and expelling the tenant (s) : but if the breach of covenant bo 
the nonpayment of rent, such proviso will not dispense with a legal 
demand of the rent according to the strict rules of the common law, 
unless it contain words to that effect (/). Where a landlord having, 
in respect of a broach of covenant, entered his tenant’s premises in 
his absence, and put locks on the doors, and the tenant on his return 
broke the locks, it was ruled at Nisi Prius that the landlord, being 
lawfully in possession of the premises, might justify giving his tenant 
into custody under the Metropolitan Police Act (2 & 3 Viet. c. 47), 
ss. 51, 66 (/«). 


Encroachments made by a tenant from the adjoining waste, during 
the term, are prima facie for the benefit of the tenant during the 
LanSord^*^ of his landlord^ unless it appear by some evidence 

Eariofiia- tenant at the time they were made intended them for his own 

burnt V. Davis, exclusive benefit, and not to hold them as he hold the farm to which 
they were adjacent (r ) : and the consent of the landlord to an en- 
croachment will not give the tenant the benefit of it {jt). The 
landlord may afterwards maintain ejectment to recover possession of 
them with or without the other premises comprised in the lease (y). 
The covenants to repair, &c. contained in the lease will bo held 
to extend, by implication, to the encroachments and the buildings 
thereon (s). The above-mentioned prcsumi^tion, however, holds only 
as between the tenant and his landlord, and will not prevail for the 
landlord’s benefit against third persons (^), A conveyance by a lessee 
of the encroachment to his son not appearing to have been delivered, 
and not followed by possession, does not rebut the presumption that 
ihe lessee made the encroachments for the benefit of his lessor (6). 
An indorsement on a lease, by which the lessee agrees to surrender 
all inclosures made by him at the end of his lease, and to pay 6rf. 


Encroach- 
inonta by 
Tenant are 


(r) Cole Ejec. 70, 71. And see Smith 
L. & T. 331. 

(i) Kavanagh v. Gudge, 0 Scott, N. B. 
rm; 7 Id. 1025 ; 7 M. & O. 316 ; 1 D. & 

L. 928; Milner v. Uyers^ 16 L. J., Q. B. 
167. 

(^) Acochs y. Thillipsy 6 H. & N. 183 ; 
JBarry v. Glover^ 10 Ir. Com. L. R. 113. 

(u) Davis y. Bwrcll, 10 C. B. 821. 

{v) Doe d. Leu'is y. DeeSf 6 C. & F. 610 ; 
Doe d. Dari of Dunraven v. Williams^ 7 
C. & I*. 322 ; Doe d. Harrison y. Murrell^ 
8 C. & P. 134 ; Doe d. Uoyi y. Jows^ 16 

M. k W. 580; Andrews v. Hailes, 2 E. & 
B. 349 ; Doe d. Croft y. Tidbury, i4 0. B. 
304 ; 23 L. J., C. P. 67 ; Kingsmill y. 
Millard, 1 1 Exoh. 313; Earl of JAsburne 


y. Davis, L. B., 1 C. P. 259; 35 L. J., 
C. P. 193. 

(i) Whitmore y. Humphries, L. R., 7 
C. P. 1 ; 41 L. J., 0. P. 43; 26 L. T, 496 ; 
20 W. R. 79. 

(y) Andrews y. Hailes, 2 E. & B. 349 ; 
Doe d. Croft y. Tidbury, 14 C. B/ 304 ; 
Doe d. Earl of Dmraven y. Williams, j 
0. & P. 332 ; Cole Ejeo. 248. 

(s) In re Newbury, White y. Wakeky, 
26 Beav. 17 ; 28 L. J., Ch. 77. 

(а) Doe d. BaddeUy y. Massey, 17 Q. B. 
373; Doe d. Bluek y. Moyes, 13 L. T., 0. S. 
325. 

(б) Doe d. Lloyd y. Jones, 16 M. t W, 
680. 
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annually, as an acknowledgment, is an admission they were made for Cn. XX. s. i. 
the benefit of the lessor (c). Ttnant’i Dntif 

On the expiration of a lease by forfeiture or otherwise, the lessor is Tenaney, 
not entitled to have the indenture of lease from the lessee (rf). Custody of 

Lease. 


Sect. 2. — Consequences of holdimj over. 

(a) Confinuance of Liabilit;/, 

Upon the determination of the tenancy, by any moans whatever, Tenant’s Lia- 
tho landlord is entitled to receive the full and comjileto possession of hoijing^over. 
the premises from his tenant (e ) ; for although the lease has expired, 
the tenant’s responsibility is not at an end until possession is given 
up. This is so even where a subtenant wrongfully holds over and 
refuses to quit (/) ; the lessee is liable for the period of such holding 
over, but not for a whole year’s rent ((/). The landlord may, how- 
ever, discharge the original lessee by accepting the subtenant as his 
immediate lessee (b). AVhero four persons, directors of a bank, hired 
a house for a year, before tlio expiration of which negotiations were 
entered into for a furtlior hiring, witli an intimation to the Lessor that 
the parties were different, but the negotiations were not ])orfected, 
tliougli the premises were held over for another quarter ; it was held, 
til at all four were liable in an action for use and occupation, though 
two liad ceased to be directors before the expiration of the first 
year(i). In a second action for subsequent use and oenupation of 
the same premises, it was lield, that if premises are let to two persons 
for a term, at the end of which one holds over with the assent of the 
other, both continue liable for the time the one actually occupies (A*) ; 
but both will not bo liable if the holding over has been without such 
assent (/). 'Where a tenancy from year to year has been determined 
by a regular notice to quit, the mere accidental detention of the key 
by the tenant (who has quitted the premises and removed his goods) 
for two days beyond the expiration of the term, does not amount to 
any evidence of use and occupation, so as to make him liable for 
another quarter (m). To hold him liable for a quarter’s rent would 
fix him with a renewed tenancy for a whole year ; which could not 
bo created without the assent of dof/i parties, and would render a 

(e) Doe d. v. Jonca^ 16 M. & W. (A) Harding v. Crethom^ 1 Esp. 67. 

680. (0 Christy v. Tancred, 7 M. & W. 127. 

(d) Hall V. JBall^ 3 M. & Q-. 242 ; Doe (A) Christy v. Tuncred, 9 M. & W. 438 ; 

d. Earl of ^remont v. Fulman^ 3 Q. B. Tanered v. Christy ^ 12 M. & W. 316. 

622 ; Elworthy v. Sandford^ 3 H. & C. (/) Id. ; Draper v. Crofts^ 15 M. & W. 

330 ; 34 L. J., Ex. 42. 166. 

(e) Ante, 712. (w) Gray v. Eompas, 11 0. B., N. S. 

(/) Harding y. Crethorn^ 1 Esp. 67. 620. 

(y) Ibbs Y. Eichardaony 9 A. & E. 849. 
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Chap. XX. — Eights on Cesser of Tenancy. 


Ch. XX. s. 2. 

Holding over 
(Cmtinuance of 
liability). 


Creation of 
Tenancy from 
Year to Year 
by holding- 
over. 

Hyatt V. 
Griffith, 


fresh notice to quit necessary. In an action for rent of coal, the issue 
being whether the defendants, who had given notice to quit, had after- 
wards waived such notice and agreed to continue the tenancy ; it w’as 
2)roved that after the time fixed had expired, they continued for two 
months w'orking out certain portions of the coal — which, however, as 
they contended, it was usual for a tenant to take away on abandoning 
such a work. It was ruled, that it was for the jury to decide on this 
issue, wliotlior or not the defendants, in remaining for the two months, 
intended to waive the notice and continue the tenancy. The jury 
foimd they did not, and tlie court refused to disturb their verdict (;/). 
Wlioro a person wlio took promises for nine months, with an option 
at tlie end of that time of taking a lease for seven, fourteen or 
twenty-ono years, before the expiration of tlie nine months sublet the 
premises for six months after the nine, and the sublessee occupied 
them for tliat time, it was held, that the lessee was liable for a whole 
year’s rent (o). 

Wo have already soon that a tenant holding over after the expiration 
of a lease for years may be taken to hold upon such of the terms of tlie 
former lease as are consistent witii a y(3arly tenancy, and iliat whether 
ho docs liold on any of such terms or liow otherwise, is a question for 
tlie jury on the facts i)rovcd(/^). Whcjro a tenant holds over and 
nothing is said as to tl\o amount of rent to be paid, it is not neces- 
sarily to bo the same as before, but the landlord may be entitled to an 
increased rent if the circumstances exclude tlio first agreement from 
attaching to the subsequent holding [q). It would appear that where 
tlie landlord has given a notice to quit or pay a specified rent, ho may 
recover tliat amount of rent if the tenant hold over, it being a ques- 
tion for the jury whether tho tenant has acquiesced (r). Whore 
the tenant hold oA cr, and paid rent after the expiration of a lease, 
which contained covenants for a 2 )aTticular mode of husbandry; it 
was held, that the landlord might compel him to perform such cove- 
nants, in tho same manner as if they were still cxinessly agreed upon 
between them («). A covenant in a lease for years, ending at Michael- 
mas, that the tenant shall and may retain and sow forty acres of 
wlicat on the arable land demised (consisting of 213 acres), at the 
seed-time next after tho term, and have the standing thereof till tho 
liarvest then next following, rent free, with the use of premises for 
the threshing, &e. till a ‘day named, ds a term which may be made 
incident to a tenancy from year to year [t). 


[n) jS^ies V. Shears^ 4 A. & E. 832. 

(o) Waring v. King^ 8 M. & W. 671. 

(y;) Hyatt v. Griffiths, 17 Q. B. 606, 

ante, 207. 

(q) Elgar v. Watson, 1 Car. & M. 494 ; 
Mayor, of Thttford v. Tyler, 8 Q. B. 06. 


(i) Anon,, Lofft, 163; Roberts v. Hay-- 
\card, 3 C. & P. 432 ; Hyatt v. Griffiths, 
17 Q. B. 506. 

(«) Roe d. Jordan y. Ward, 1 H. Blac. 
97. 

(0 Hyatt V. Griffiths, 17 Q. B. 605. 
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(b) Double Value. 

An action for double the yearly value of the premises is given to 
the landlord in case of the tenant holding over after the landlord’s 
demand of the premises in writing. It is enacted by 4 Qeo. 2, c. 28, 
s. 1, that “in case any tenant or tenants for any term of life^ It res or 
years, or other person or persons who are or shall come into possession 
of any lands, tenements or hereditaments, by, from or under, or by 
collusion with such tenant or tenants, shall tcilfullt/ hold over any lands, 
tenements or hereditaments after tlie determination of such term or 


Oh. XX. 8. 2. 
Molding over 
(Double Value 
— after Land* 
lord*t Mot ice). 

Action for 
double Value 
for wilful 
holding over 
after Land- 
lonl’8 Notice. 

4 Goo. 2, 

0. 28. 


terms, and afler demand made, and nofiee in tvriting given, for deliver- 
ing the possession thereof by his or their landlords or lessors, or tho 
person or persons to wliom the remainder or reversion of such lands, 
tenements or hereditaments shall belong, his or their agent or agents 
thereunto laufully authorized, then and in such case such person or 
persons so holding over shall, for and during the time, he, she or they 
shall so hold over, or keep tho person or persons entitled out of posses- 
sion of tho said lands, ^tenements and hereditaments as aforesaid, pay 
to the person or persons so kept out of possession, their executors, 
administrators or assigns, at the rate of double the yearly value of tho 
lands, tenements and hereditaments so detained, for so long time as 
tho same are detained, ‘■o be recovered in any of liis majesty’s courts 
of record, by action of debt(/0> whoreunto the defendant or defendants 
shall bo obliged to give special bail (j?) ; against the recovering of which 
penalty there shall bo no relief in equity.” 

This is a penal statute, and is to be construed strictly (y). It does Deciwons. 
not extend to weekly tenancies (s) ; nor, as it seems, to a tenancy from 
quarter to quarter (r^). One tenant in common may maintain an action 
for the double value of his moiety (^). But tenants in common cannot 
sue jointly for double value for holding over unless there has been a 
joint demise (c). An action for double value cannot be maintained by 
husband and wife when the tenant holds over the wife’s land after tho 
expiration of a term therein granted by the husband alone (tl). The 
administratrix of an executor cannot sue for tho double value of lands 
demised by the testator and held over by the defendant ; but must 
obtain letters of administration de bonis non, even though tho tenant 
has attorned to her (c). Only the landlord or lessor, or tho assignee 
of the immediate reversion, can sue : not a tenant to whom a fresh 


(m) See a Form of Declaration, Bullen & 
L. PL 216. 

(;r) Now see 32 & 33 Viet. o. 62, ss. 4, G. 
Lloyd y. Jtosbec, 2 Camp. 453 ; Robin* 
ion V. Learoyd, 7 M. & W. 64. 

( 2 ) Lloyd y. Ro^ibee^ 2 Camp. 463 ; Sul* 
livan y. Bishop, 2 C. & P. 369. 


(tf) Sullivan v. Bishop, 2 C. & P. 359 ; 
Wilkinson v. Hall^ 3 Bing. N. C. 608. 

(6) Cutting y. Derby, 2 W. Blac. 1077 ; 
Wilkinson y. Mall, supra. 

(c) Wilkinson v. Mall, 1 Bing. N. C. 
713 ; Cole Ejec. 647. 

(d) Marcourt y. Wyman, 3 Exch. 817. 
(^), Tingrey y. Brown, 1 Bos. & P. 310. 
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Ch. XX. g. 2. 
Holding over 
(Double Value 
— afiei' Land- 
lord's Notice). 

The Tenant 
must hold 
over wilfuUij, 


Demand and 
Notice in 
Writing. 


lease has been granted to commence on the expiration of the defen- 
dant’s tenancy (/). 

The tenant must icilfully hold over, i. e. contumaciously, and not 
.merely by mistake, under a fair and reasonable claim of title (^). 
Whether his claim to hold over bo bona fide or a mere pretence is a 
question fr)r tlie jury : a claim to hold over by virtue of a custom of 
the country, ^vhich does not apply to the demised premises, will not 
protect the tenant from liability to double value (//). Where a tenant 
held over possession during a treaty for a further term, which went off, 
Loi’d Mansfield held that the penalty in tlie statute did not apply {i). 
Wliero one of several tenants wilfully holds over without the assent 
of his co-tenants, the latter will not bo liable {j ) ; nor is a tenant 
liable for the holding over by a sub-tenant without his assent (A). 
Where husband and wife hold over after notice given to the wife be- 
fore her marriage, the husband may be sued alone for double value (/). 

Then) must be a “demand made and notice in writing given” pur- 
suant to the act (//?). The noiice and demand may bo served before 
the expiration of the term requiring the tenant to deliver up posses- 
sion on the expiration of his term(;/); and in such case no further 
demand or notice is necessary after the expiration of the term ; and 
the double value should be calculated from the expiration of the term 
for so long as the tenant holds over (o). Or tho demand and notice 
may be given within a reasonable time after the expiration of the term 
(<ho sooner tho better), provided the landlord has done no act in tho 
meantime to acknowledge the continuance of the tenancy, or rather 
to create a new one ; and ho will thereupon bo entitled to double 
value calculated from tho time of such demand, and not from tho 
expiration of tho tenancy (p). If tho rent was before reserved quar- 
terly and such demand is made in the middle of a quarter, the land- 
lord cannot recover any rent or compensation for use and occupation 
for tho antecedent fraction of such quarter (p). The demand and 
notice should always be given before, or as soon as possible after, the 
expiration of the term. Where the tenancy was only from year to 
year, the usual written notice to quit is a sutlicient demand and notice 
whereby to satisfy the statute, and no further demand or notice need 
be made after tho tenancy has ceased (5'). But the notice must 


(/) Dlatchford^ app., Cole, resp., 6 C. B., 
N. S. 514. 

((7) Cole Ejec. 646; Wright v. Smith, 
5 Esp. 203 : SoiiUby v. Neving, 9 East, 
313 ; ToqU v. Watren, 8 A. & E. 582 ; 
Stcinfen Bacon, 6 H. & N. 184, 846; 30 
L. J., Ex. 33. 

fA) Hirst V. Horn, 6 M. & W. 393. 

(i) j4non., 5 Eap. 215. 

(j) Draper v. Crofts, 16 M. & W. 166. 
{k) Bands v. Clark, 19 W. R. 48. 

(/) Lake v. Smith, 1 B. & F. 174. 


(pi) Ante, 717 ; Bee Fonn, Appendix G., 
No. 11, post. 

(n) Messenger v. Armstrong, 1 T. R. 53 ; 
Wilkinson v. Colley, 6 Burr. 2694 ; Cutting 
V. Derbv, 2 W. Blao. 1075. 

( 0 ) Id. ; Soulsby v. Neving, 9 Eafit, 310 ; 
Wright v. Smith, 6 Esp. 203 ; Booth v. 
Macfarlane, 1 B. A Adol. 904. 

(f}) Cobb y. Stokes, 8 East, 358. 

(v) Wilkinson v. Colley, 5 Burr. 2694, 
2698 ; Cutting y. Derby, 2 W. Blac. 1076 ; 
Hirst y. Horn, 6 M. & W. 893; ColeEjeo. 
646. 
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.amount to a valid and binding notice to quit(y*). If it requires the Cn. XX. b. 2. 
tenant to quit on the wrong day, or on the right day at twelve o’clock 
at nooUf that is not sufficient (s). A notice requiring the tenant to —afirr Land- 
quit on the proper day “ or I shall insist on double rent” (instead of 
double value) is sufficient, and does not give the tenant the option of 
holding over(^). A second notice, given after the expiration of the 
term, to quit on a subsequent day or to pay double rent, is no waiver 
of the first notice given before the expiration of the term, or of the 
double rent which has accrued under it (w). A notice to quit lands 
on a given day, “ or at such time as your holding sliall expire next 
after the expiration of half a year from the receipt of tliis notice,” is 
sufficient in an action for double value (a?). Where a sufficient notice 
to quit is given to a female tenant, and she afterwards marries, no 
fuiihor notice need be given to tho husband to support an action 
against him for double value for holding over {//), Tho notice must 
be signed by tho landlord or his agent “ thereunto lawfully autho- 
rized ”(2). A receiver or agent authorized to let, and to sue or 
distrain for rent, has sufficient authority to give tho notice {a)^ as also 
has a receiver appointed in the High Court, with the usual powers, 

Avlio may give the notice in liis own namo(fi). 

Double value cannot be distrained for, it not being in tho nature of Double Value 
rent, but of unliquidated damages, recoverable only by action pur- Slitrain^ for. 
suant to tho statute. After recovering tho possession of demised 
promises by an ejectment, tho landlord may maintain debt for double 
value for tho time the tenant hold over after the expiration of tho 
notice to quit until possession was obtained in the ejectment (c). The 
action for double value “ has no reference to any anlccndent remedy 
which the landlord had to recover possession by ejectment, but is 
cumulative. The two actions are brought diverao intinfu; the eject- 
ment is in order to get possession of the premises wrongfully with- 
held ; the action of debt for the double value is in order to indemnify 
tho landlord for tho wrong ” (rf). No previous action of ejectment is 
necessary to entitle the landlord to recover double value (c). The 
action ‘‘stands in the place of an ejectment, but is more beneficial and 
effectual” (/). It is to bo observed, that when the landlord gives 
notice the penalty is double the yearly raluv; not double the yearly 
rent, which might not in some cases be an adequate satisfaction (gr). 


(>•) Johmione v. Uudientoney 4 B. & C. 922, 
(s) Page v. More^ 15 Q. B. 684. 

(r) Doe (1. Maltheu's v. Jackson^ 1 Doug. 
176; Doe d. Lyster v. (Joldwin^ 1 Q. B. 
143; ColeEjec. 646. 

(m) Messenger v. Armstrong ^ 1 T. R. 63, 
64. 

(x) limt V. Jfovn^ G M. & W, 393. 


(r) Ante, 717. 

(а) Poole V. JParren, 8 A. & E. 582. 

(б) Wilkinson v. Colley y 6 Burr. 2694 ; 
and Bce Trent v. lluniy 9 Exch. 14. 

(r) Souhby v. AVrt/jy, 9 East, 310. 

(d) Id. 314.' 

(<?) Colo Ejec. G4d. 

(/) Cutting v. Derby y 2 W. Blue. 1077. 
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Gh. XX. 8. 2. 
Holding over 
[Double Value 
— after Land^ 
lwd*t Notice), 

Action in 

County 

Court. 


Action for 
double Kent 
for holding^ 
over after 
Tenant’d 
Notice. 

11 Geo. 2, 
c. 19. 


To what 
Caoes the 
Statute ap- 
plies. 


In estimating the donhle value, the value of power supplied by the 
owner of a mill by means of a revolving shaft, and let together with 
a room in the mill, cannot be included, such power not being ‘‘ lands, 
tenements or hereditaments” (A). 

An action for double value not exceeding 50/. may be brought in 
the County Court (/), and the defendant cannot oust the juiisdiction 
by alleging title to the premises in himself, if it be proved that he 
has admitted himself to have been tenant to the plaintiff at the 
times when the rent accrued, and from which the holding over com- 
menced (/i). It is not a dividing of the cause of action within the 
meaning of the County Courts Act (9 & 10 Viet. c. 95), s. 63, to 
levy one plaint for rent of premises and another for double value for 
holding them over, the two demands eonstituting distinct causes of 
action (/). 

(o) Double Rent. 

By 11 Geo. 2, c. 19, s. 18, “ in case any tenant or tenants shall gke 
notice of his, her or their intention to quit the premises by him, her or 
them holdcn, at a time mentioned in sueh notice, and shall not accord- 
ingly deliver up the possession thereof at the time in such notice con- 
tained, then the said tenant or tenants, his, her or theh executors or 
administrators, shall from thenceforward pay to the landlord or land- 
lords, lessor or lessors, double the rent or sum which he, she or they 
should otherwise have paid, to be levied, sued for and recovered at 
the same time and in the same manner as the single rent or sum 
before the giving such notice could be levied, sued for or recovered ; 
and such double rent or sum shall continue to bo paid during all the 
time such tenant or tenants shall continue in possession as aforesaid,^^ 

It seems that the tenant need not hold oyoi iviJfuUy or contumaciously 
to render himself liable to double rent, there being no such words in 
the act, although it is otherwise with respect to “ double value i” (m). 
The statute only applies to those cases where the tenant has the power of 
determining his tenancy by a notice ; and where he has actually given 
a valid notice sufficient to determine such tenancy (n). Unlike the act 
4 Geo. 2, c. 28, s. 1, which, as we have seen, applies to tenants for lives 
or years only, this statute seems to apply to all kinds of tenancies, 
and has been held to apply to parol demises from year to year(o). 
If a.tenant from year to year gives, his landlord notice that he will 
quit upon a contingency, e. g. “ as soon as he gains another situation,” 

{h) Jtobimon v. Learoydj 7 M. & W. 48. (o) Timmint v. Dowlinson^ 3 Burr. 1607; 

{i)^latchfordy app., Coh^ rcBp., 6 C. B., 1 tv . Blac. 633 ; Sullivan v. Bishop^ 2 C. 

N. S. 614. & P. 369, in which the act was ruled not 

(k) Wxekham v. Lee, 12 Q. B. 621. ' to apply to a weekly tenancy, appt^rs to 

(/) Id. ; Uyal v. Rich, 10 East, 48. have proceeded upon a mistaken view of 

(m) Ante, 718. Lloyd v. Rothee, 2 Camp. 463, and ante, , 

(») Johmtoue v. UudUhlone, 4 B, & C. 922. 717 (s). 
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and do tiot quit when the contingency happens, he is not liahlo to an 
action on the statute for double rent (p), Tlie notice to quit mentioned 
in the statute need not necessarily be in writing ; a parol notice is suffi- 
cient to enable the landlord to recover double rent {q), A tenant who 
lyis given notice and paid double rent may quit at any time without 
fresh notice, and thereupon his liability to double rent will cease (/’). 

The acceptance of single rent, Avhich lias accrued due subsequently 
to the notice, is, it seems, a waiver of tlio landlord’s right to double 
rent, although it does not necessarily imply that the tenancy should 
continue {s). 

By the above statute the double rent may bo levied, sued for and 
recovered, at the same times and in the same maimer as tlie single rent 
might have been levied, sued for and recovered before the giving of 
such notice. The mode of proceeding, tliercforc, to recover double 
rent under the statute, is by distress (/), or by action at law. Su(jh 
action may sometimes be brought in the County Court, where the sum 
claimed docs not exceed 50/. (/f). 


Gu. XX. s. 2. 

Hold hi ff oviT 
[Douhle Rent 
—after Te- 
nanV% Kotke), 


Waiver of the 
Kij^ht to 
double Rout. 


Proceodiuga 
for double 
Rent. 


Sect. 3. — EmhlemeuU. 

(a) Nature of EmhkmenU. 

The word ‘‘emblements” moans a riglit given by law in certain Whataro 
eases to the tenant of an estate of uncertain duration, which has un- 
expectedly determined, without any fault of such tenant, to take the 
crops growing upon the laud when his estate determines, althougli 
the estate itself lias ceased (./•). It is derived from the French embla- 
mice de bled (corn sprung or put up above ground), and strictly 
signifies the growing crops of sown land ; but the doctrine of emble- 
ments extends not only to corn sown, but to roots planted, and other 
annual artificial profits (//) . The growing crops of those vegetable pro- 
ductions of the soil which are annually produced by the lalmr of the 
cultivator are emblements {z). Fruit-trees, therefore, or oak, elm, ash 
or other trees, cannot be comprehended under emblements (a ) ; but 
there may be a right of emblements in teazles (/»). Where there is Tcazloa. 
a right to toko emblements, they belong cither to the tenant himself, 
whose estate is determined in such a manner os to give him the right ; 
to his grantee or devisee, where he has granted or devised them ; or to 

. h) Farrance v. Elkingion^ 2 Camp. 691. supra; Cole Ejcc. G49. 

(y) Timmins v. Rowlxnson^ 3 Burr. 1G07; (m) Wickham v. Lee^ 12 Q. B. 621. 

1 W. Blac. 633; Johnstmie v. llindlestone^ (a;) Smith L. & T. 339 (2 ik 1 od.). See 

4 B. & C. 922. 14 & 16 Vict. c. 26, s. 1, post, 722. 

(r) Booth T. Maefarlaney 1 B. & Adol. (y) Latham v; Aittvoodf Cro. Car. 615 ; 

904. Co. Lit. 6.) b, note (1). 

{s) Doe d. Cheney y. Batten^ Co^. 243. (z) Smith L. & T. 348 (2ud od.}. 

m Eutnberison t. Luho'xSy 10 M. & W. \a) Co. Lit. 65 b ; Com. Dig. Bkns 

766 ; 2 Dowl. N. S. 606 ; Timmins v. (G-. 1) ; 1 Wms. Exors. 632 (6th od.), 

Sovflinson and Johnstone v. llndUsime^ (6) Kingsbury v. Collins^ 4 Bing. 202. 


supra; ColeEjco. 649. 

(m) Wickham y. Lee^ 12 Q. B. 621. 

(jr) Smith L. & T. 339 (2nd od.). Seo 
14 & 15 Viet. c. 26, s. 1, post, 722. 

(y) Latham yj Attuood^ Cro. Car. 615 ; 
Co. Lit. 6.) b, note (1). 

(z) Smith L. & T. 348 (2iid od.}. 

(а) Co. Lit. 65 b ; Com. Dig. Biens 
(G. 1} ; 1 Wms. Exors. 632 (6th od.). 

(б) Kingsbury y. Collins^ 4 Bing. 202. 


L.T. 
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Ch. IX. B. 3. his personal representatives, "where the right arises upon the death of 
^ who has made no disposition respecting them (c). 

Wlicre there is a right to emblements, ingress, egress and regress 
EmI allowed by law to enable the party to enter, cut and carry them 
blcraenta. away after tho estate is determined (d ) : so if a party who is entitled 
to emblements grant them to another, tho grantee may cut and tahe 
them away after the death of the grantor (^). The right to emble- 
ments does not, however, give a title to the exclusive occupation of 
tho land ; therefore it seems that if tho executors occupy till tho corn 
or of her produce bo ripe, tho landlord may maintain an action for tho ' 


use and occupation of the land (/). 


Agricultural 
Tenant of 
Landlord 
having uncer- 
tain Interest 
may occupy 
till End of 
current Year 
of Tenancy. 

U & 15 Viet, 
c. 25, s. 1. 


(b) Prolongation of Term instead of Emblements. 

The right to emblements is practically almost abolished by an act 
passed in 1851 (14 & 15 Viet. o. 25), which substitutes for claims 
to emblements the right of continued occupation. By sect. 1 , “ whore 
tho lease or tenancy of any farm or lands hold by a tenant at rack* 
rent {(j) shall determine by the death or cesser of the estate of any 
landlord entitled for his life, or for any other uncertain interest, 
instead of claims to cmhlementSy tho tenant shall continue to hold and 
occupy such farm or lands until the expiration of the then current year 
of his tenancy y and shall then quit, upon the terms of his lease or 
holding, in the same manner as if such lease or tenancy were then 
determined by effluxion of time or other lawful means during the 
continuance of his landlord’s estate ; and the succeeding landlord or 
owner shall be entitled to recover and roccivo of the tenant in the 


same manner as his predecessor or such tenant’s lessor could have 
done if he had been living or had continued the landlord or lessor 
a fair proportion of tho rent for tho period which may have elapsed 
from the day of tho death or cesser of the estate of such predecessor 
or lessor to tho time of the tenant so quitting, and the succeeding 
landlord or owner and the tenant respectively shall, as between 
themselves and as against each other, bo entitled to all the benefits 
and advantages, and bo subject to tho terms, conditions and re- 
strictions to which the preceding landlord or lessor and such tenant 
respectively would have been entitled and subject in ease the lease 
or tenancy had determined in manner aforesaid at the expiration of 
such current year ; provided always, that no notice to quit shall be 
necessary or required by or from either party to determine any such 
hojding and occupation as aforesaid.” This enactment applies only 
to those tenants at rack-rent who before the statute would have been 


(0) 2 Blao. Com. 404. (/) Plowdon’s Queries, No. 239 ; 1 

\d) Co. Lit. 66 a; Hayling v. Okey^ 8 Wms. Exors. 679 (6th od.); Ohamb. L. & 
Exch. 631, 645; Smith L. & T. 349 T. 340. 

(Sud ed.). (y) That is, a rout of the full annual 

(e) Shop. Touoh. 244. * value, or near it. 
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entitled to emblements (A) ; and seems to include all sucli persons Cn. XX. b. 3. 
except those who are tenants for their own lives, or the life of 
another — in which cases the executors of such persons have still a ' of Term 
right to emblements. But it applies to all such tenancies in which 
there might have been a claim to emblements, ex. gr. a tenancy from 
year to year of a cottage with about an acre of land, cultivated as a 
garden, and partly sown with com, and planted with potatoes (/). The 
succeeding owner may after the (expiration of tlie cjurrent year of the 
tenancy distrain for his proportion of tho rent (f). 


(c) entitled to Emllcmenh, 

Those only are entitled to emblements who are not within tho act General Rule 
14 & 15 Viet. c. 25, s. 1, above set forth, and have an uncertain estate entitled to 
or interest in land, Avliich is determined, cither by the act of God or ^^^n^blomcuts. 
of tho law, between tho period of sowing and tho sevoranco of tho 
crop (/•). If tho state, althougli niK^ertain in its nature, bo detor- 
miiiod by the tenant’s own act — as by forfeiture for waste committed, 
or by marriage of a female tenant who held during widowhood — 
tho claim to emblements never arises (/) ; nor docs it as against a 
lessor who enters for a condition broken, or by title paramount (tn). 

And where a lease was granted witli a condition for re-entry in case 
of tho tenant contracting a debt upon which judgment and execution 
sliould issue, it was lield tliat tho condition was broken, and tlio 
emblements lost to tho tenant, by execution issuing, although it was 
argued that a tenant under such a condition would bo led to cultivate 
after contracting a debt, bccauso it would never bo C(U’tain whether 
the debt would be followed by execution, whicli was partly tho act 
of the law (/i). 

Tenants for life, whether for their OAvn lives or pur autre vie, are Tenants for 
strictly within the rule applicable to persons entitled to emblomonis(r}). 

The same rule applied to tho subtenants or ](»ssces of tenanls for life 
before the above act, and tliey had not only tho same juivilegos 
respecting emblements, but in some instances greater ; for in those 
cases where the tenant for life should not have emblements because 


the estate was determined by his own act, it should not prejudice Iiis 
subtenant, who could not be answerable for it, and he had, therefore, 
a right to emblements (/?). 

The parochial clergy are entitled to emblements (?) ; but a parson Clergymen, 

aud tnoir 


(h) Ld, Stradbrooke v. Malchy. 2 Ir. 
Rep., N. S. 406. 

(o Eainoi v. JFIsfcA, L. R., 4 C. P. 91 ; 
38 L. J., 0. P. 118. 

Uc) Smith L. & T. 339 (2nd od.). 

(0 Oland*i mr, 6 W. R. 116 ; Bulmr 
y,*Bulwer^ 2 B. & A. 470. 


(#m) Nicholas v. Simonds^ 2 Roll. R. 408 ; 
Bulwer v. Buhvcr^ 2 13. & A. 471 ; Johm 
V. Whitley, 3 Wilfl. 127. 

(m) Bavis V. By ton, 7 Bing. 164, 

(o) Co. Lit. 55 b. 

(ji?) Knecett v. iWf, Cro. Eliz. 463; 
Bulwer V. Bulwer, 2 B. & A. 470. 

(?) 28 Hen. 8, o. 11, 8. 6. 


Subtenants. 


3a2 



724 


Chap. XX. — Rights on Cesser op Tenancy. 


Ch. XX. B. 3. 
J^mblonents 
{Who entitled 
<»)• 

Tenants in 
Dower and 
Jointure. 


Tenants from 
Your to Year. 


Strict Tenants 
at Will. 


Tenants 

under 

Execution. 


who resigns his living is not entitled to emhleraents, although his 
lessees and subtenants are (s). 

A tenant in dower is entitled to emblements : she may dispose of 
com sown on the ground ; or it may go to her executors, if she die 
before severance {t). Where lands are limited to a woman during 
life for her jointure, she has the same rights with respect to estovera 
and emblements, and is under the same restrictions respecting waste 
(unless there is a deficiency in her jointure), as other tenants for 
life (it), A jointress is not, however, entitled to the crop sown at the 
time of her hmhanfs death; because a jointure is not a continuance of 
the estate of her husband, like dower (?t). 

Tenants from year to year seem to bo entitled to emblements (.r), 
although not entitled to a prolongation of their term under 14 & 15 
Viet. c. 25, s. 1, except where their tenancy is determined by the 
death of their landlord or the happening of some other uncertain 
event over wliich they have no control (y). 

A strict tenant at will is entitled to emblements where his estate 
is determined citlier by his own death or by the act of the landlord ; 
but not to cases where the tenant has himself determined the will (s). 

Tenants under execution — as under extent (r^), or olegit — are entitled 
to emblements, whore the tenancy is put an end to by the judgment 
being satisfied. 


Sect. 4. — Outgoing and Incoming Tenants. 

(a) The Custom of the Country. 

At common law a tenant who knows when his tenancy will end 
(whether ho be a tenant for years, or a tenant from year to year, 
having received duo notice to quit) has no rights on or out of the land 
at the end of liis tenancy {b). But this rule (which may, of course, 
be modified by agreement) the common law allows to be modified by 
custom, by what is called, in relation to agricultural holdings, the 
“ custom of the country.” 

The customs of the country, as we shall see presently, vary in 
respect of place, and change in respect of time to a very remarkable 
degree. Nor are they always for the benefit of agriculture. In 
forward districts, they will indeed be found to move with the times, 
or to bo superseded by special agreements ; but in backward districts 
this is often not the cose. However this may bo, the object of all 

■^(s) Jiu/trer r. Bulwer^ 2 D. & A. 470. Haines v. Welch^ L. R., 4 C. P. 91. 

(/) 2 Inst. 80 ; 20 Hen. 3, o. 2 (Stat. of (s) Go. Lit. 66 b ; Kingsbury v. Collins^ 

Merton) ; 1 Wras. Exoi-s. 677 (6th ed.). supra; Smith L. & T. S42 (2nd ed.). 

(m) Fisher v. Forbes^ 0 Vin. Abr. tit. {a) Barden's ease^ 2 Leon. 64. 

’Emblements, pi. 82. (6) Wigglesvcorth v. Ballison, 1 Sm. L. C. 

{or) Kingsbury v. Collins, 4 Bing. 207. 698 (7th M.). See Caldecott v. Smythief, 

{y) Kingsbury y, Collins^ 4 Bing. 207 ; 7 C. & P. 808, per Parke, B. 
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^oustoms of the country applicable to the end of the tenancy is to Ch. XX. s. 4. 

extend the doctrine of emblements, and to allow him who sows to 

reap. With this object, the outgoing tenant is allowed to occupy his renanu, ^ 

farm — for periods, and under limitations infinitely varying in extent 

— after the expiration of his tenancy : to re-enter and carry away 

crops : and to receive compensation for “ unexhausted improvements.” 

Every custom of the country must be proved as a fact by the party CuHtom must 
setting it up (c). It need not have existed from time immemorial {d ) : ^ 

a common usage of tlio neighbourhood is sufficient. 


The landlord and tenant arc presumed to liave contracted with CiLstomiu- 
refercnce to the custom, and the custom is incorporated into tlio con- Contract of 
tract, whether oral, in writing, or by deed, unless the custom and tlie 
terms of the contract arc expressly or impliedly inconsistent with it. ^ ^^aiiison!^ 
This rule was laid down in the leading case of Wifjfjlcsu'orfh v. Dallh 
son (e), and may be found fully expounded in Hutton v. Wanen (/). 


In practice there is generally a sale of growing crops, &c» by the Rometlj of 
outgoing to the incoming tenant, and such a sale is witlun the Statute Tenants 
of Frauds, sect. 4, so as to requii’o to bo in writing {(/), and can of LandTord 
course bo rocovered upon in an action by the outgoing against tho y, 
incoming tenant (//). liut it is clear from Fariell v. Uushoin (/) that GaMn. 
tho outgoing tenant has, where a custom to bo paid for tillages, tto. 
exists, an absolute right to be paid by tho landlord, and not merely a 
right conditional on them being an incoming toiiant. Moreover, a 
custom that tho outgoing tenant shall look to tho incoming tenant, to 
the exclusion of tho landlord’s liability, cannot be supported in law, 
such a custom being unreasonable, uncertain, and projudicial to the 
interests both of landlords and tenants (./). 

In Stafford v. Gardner {k) the plain! if! was outgoing and tho Ilijriitof 
defendant incoming tenant. A valuation of tillages was made as of 

between them with the consent of tho landlord. The j)laintilf owing Valuation, 
rent to an ainount exceeding that found to bo duo to him on tho 
valuation, the landlord gave notice to the defendant to pay the 
amount of the valuation to himself, and not to tlie plaintiff, wliich 
the defendant did. It was held that the plaintiff could not recover 


(c) Caldecott v. Smythiesy 7 C. & P. 808, 

(d) Senior t. ArmytagCy Holt N. P. 
197 ; Leigh v. Neicitty 4 East, IGO ; Lalby 
y. Mirsty 1 B. & B. 224. 

{e) 1 Doug. 201 ; 1 ^m. L. C. 098 (7th 
cd.). 

(/) 1 M. & W. 4C6. For cases where 
the custom was licld excluded on tlio 
^ound of tho contract of tenancy being 
inoonsiBtent with it, see Jtoberte v. Barhry 
• 1 Cr. & M. 808 ; Clarke v. BoyaonCy 13 M. 


& W. 702. 

(y) Lari of I'almouth v. ThcnxaSy 1 Cr. & 
M. 82 ; Harvey v. Grabhamy 6 A. & E. 61. 

(//) Tanner v. WashbournCy 1 F. & F. 
330. 

(0 7 Exch. 273. 

{j) Bradlnrn v. L. It., 3 C. P. D. 
129 ; 47 L. J., C P. 331 ; 38 L. T. 421 ; 
20 W. 11. 423. 

{k) L. B., 7 C. P. 242; 26 L. T. 876; 
20 W. R. 809. 
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Chap. XX. — Bicim on Cbssee of Tenancy. 


Ch. XX. s. 4. 

Outgoing 
and Incoming 
Tenants. 


Occupation 
Fart, after 
Tenancy 
ended. 


Right to 
retain Posses- 
sion operates 
ns Prolonga- 
tion of Term. 


the amount of tlie tillages from the defendant, inasmuch as the 
contract to be implied between them was subject to the right of the 
landlord to be paid the arrears of rent out of the valuation. 

(b) Partial Occupation. 

It is very generally the case, that by the terms of the lease or the 
custom of the country, outgoing tenants of farms leave, and in- 
coming tenants enter upon, the premises at different periods of the 
year; as, the house and buildings at one time, the arable land at 
another, and tlio pasture and meadow land at a third. Sometimes, 
however, the general quitting of the farm takes place at one time ; 
and there exists the privilege for the outgoing tenant to retain pos- 
session of the land upon which his away-going, crops are growing, 
and the use of some of the barns and stables for the purpose of thresh- 
ing and conveying them to market. This privilege is occasionally 
given on condition of his paying the rent and taxes applicable to the 
premises which he retains ; but, perhaps, more commonly without 
any such stipulation. The incoming tenant has sometimes also the 
privilege of entering before the expiration of the existing tenancy, 
for the pxiri)Oso of ploughing and preparing for his crops ; particularly 
whore there is a Lady-day holding. A eustom that the tenant should 
hold over for half a year after the expiration of his term is bad {T ) ; 
but a custom to take an away-going crop, and house the same in the 
bams of tlio farm for a certain time after he has quitted possession of 
the bulk of the farm, is good (m). A stipulation on the occasion of a 
weekly letting that after the expiration of the tenancy by the usual 
week’s notice the tenant shall have a reasonable time to remove his 
goods has been held valid (y^). 

Where by the custom of the country, or by the terms of the lease, 
the tenant has a right to retain possession of any part of the demised 
premises after the end of the term, ex. gr. a right to retain the barns 
for the purpose of threshing out his crops, &o., such right will in effect 
operate as a 2)ro/ongation of the term as to such part; and therefore 
during that period tlio landlord may distrain (o). For a like reason 
the outgoing tenant, or his assignees, may maintain trespass {p)^ or 
defend an action of trespass at the suit of the incoming tenant (j), or 
defend an action of ejectment at the suit of the landlord (confining 
his defence by notice to the particular part) (r), and cannot remove 
any of the straw, &o. which he has covenanted not to remove “ during 

(0 White y. Sager ^ Palm. 211. (o) Beavan y. Lclahag^ 1 H. Blao. 5; 

(m) Wxgglemorth v. Dallmn^ 1 Doug. Knight y. Bennett^ 3 Bing. 364. 

201 ; 1 Smith L. C. 698 (7th ed.) ; Beavan {p) Beaty y. Gibbons^ 16 East, 116. 

V. iclahay^ 1 H. Blac. 6 ; Boraston y. (^) Griffiths y. TuUston^ 13 M. & W. 

Gncfi, 16 East, 71. 368. 

Corninh v. Stubbs^ L. R., 6 C. P. Aleoch v. WihhaWf 2 E. & E. 633 ; 

33i ; 39 L. J., C. P. 202. 29 L. J., Q. B. 143. 
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tho leased term So, where there is a right reserved to the tenant 
to take the away-going crop, it operates as a prolongation of the term 
on which such crop grows, and tho possession of the land continues in 
the tenant till the crop is or might he cut and carried away (/). lie 
also retains his parliamentary franchise during such holding over, if 
the part held over is of sufficient value (m). 

The following Table, made up from tho information supplied by 
the schedules to the Eeport of the Central Associated Chambers of 
Agriculture upon Agricultural Customs (r), shows the “ custom of tho 
country” as regards partial occupation existing in certain districts 
in 1874;- 


Berkshire Usual” for incoming tenant to enter upon tho 

(Newbury). fallows intended for roots on tho previous Lady- 

day. 

Cambridgeshire Outgoing tenant retains possession of barns and 

(North of Islo of stockyard, for a reasonable time, to thresh and 
Ely). market corn. 

Cheshire Custom allows incoming tenant to take possession 

(Nantwich). of tho meadow land on December 20th preceding 


Lady-day, and of the laud on February 2nd, 
except one field called an outlet, and tho barn 
and buildings. Possession of tliis field and of 
house and promises is given on May Ist. Eo- 
tamer of possession by outgoing tenant not per- 
mitted. 


Cheshire Outgoing tenant may retain house and buildings 

(Northwich). and one grass field to February 2ad ; arable to 

November 1st. 

Cheshire Incoming tenant takes possession of all tho land on 

(Macclesfield). Febniary 2nd, except an outlet for cattle. Out- 

going tenant retains liouso, buildings and outlet 
till May Ist. 

Cheshire Incoming tenant enters on tho land, except an 

(Middlewich, &c.). outlet for cattle, on February 2nd. Outgoing 
tenant retains possession of tho premises and 
outlet till Ist or 12th of May. 


Cheshire (North) . , , .Outgoing tenant retains house, outbuildings and 
outlet till May 12th. 

Derbyshire Incoming tenant prepares tho land for spring 

crops, and is allowed room on tlie farm for 
housing his horses and servants. On many 
estates outgoing tenant claims to hold to the 
6th April in lieu of tho 2oth March. 

0 Earl of St Oermitu v. Willany 2 B. (m) WyiMi mw, 1 Knapp & 0. 63. 

& G. 216. ^ (x) See further as to tMs Report, 737, 

(0 Boration t. Green,* 16 East, 81 ; post. 

Grifithe y. Fuleeton, supra. 


Ch. XX. 8. 4. 

Outgoing 
and Incoming 
Tenante, 


Parliainea- 
tary Fran- 
chise. 
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Chap. XX.— Rights on Cesser op Tenancy. 


Ch. XX. B. 4. 

Outgoing 
and Incoming 
Tenants, 

Faiiiul Oocu- 
))atioii by 
Ciibtom of 
Country. 


Dorsetshire Incoming tenant allowed to enter to prepare for 

(Blandford). roots and gi*een crops. Outgoing tenant allowed 

the use of hams for threshing and yards for 
feeding hay, straw, &c. in Michaelmas entries 
till the following April 1st. 


Dorsetshire (Central) . .A Lady-day tenant sometimes takes possession of a 
l)()rtioii of the watpr meadows in January or 
Fobruaiy, to commence irrigating them. A 
Micliaoliiias tenant will have liberty to enter on 
the land for wlieat in July or August, so as to 
liaid out clung and got liis ploughing done in 
goc^d season. An outgoing Jjady-day tenant, 
liaving an outgoing croj), will hold the owe 
leases till July 6th, all the arable land under 
com till October 10 th, and barns, yards, part of 
tlio stables, and tlio whole or part of the farm- 
house, till July 6th in the following year ; also 
soiiio of the cottages. 


Dorsetshire Incoming tenant enters in May to put in his turnip 

(Blackmoor). crop ; in some rasc's rent b(‘ing allowed, but in 

most cases not anything. Outgoing tenant in 
most cases retains the use of the yards, sheds, 
bams and part of tlio dwelling-house for six 
months after tlm ^lichaclmas term. 


Durham Incoming tenant (niters May 16th ; but he is cm- 

powercMl, six months j^reviously, to plough all 
such lands as ho is entitled to as incoming lands. 
Incoming tenant also entith'd to all manure 
made upon the premises for six months pre- 
viously, and to sow grass seeds among the corn 
of outgoing tenant, (lutgoing tenant entitled to 
sow half the tillage land and to retain possession 
till the harvest following, and the joint occupa- 
tion of the barn and stackyard for the purpose 
of threshing his* outgoing crops. 


Gloucestershire Principally Lady-day takings. Outgoing tenant 

(Dean Forest). has a right to a fold room to consume the straw, 

and in some instances a right to two rooms in 
the farm-house till the May following the ex- 
piration of the tenancy. 

Gloucestershire Incoming tenant enters at Candlemas, to prepare 


(8tow-on-tho-Wold). the spring com, on a Lady-day entry; and early 
in August, to commence ploughing the clover 
ley, on a Michaehnas entry. Outgoing tenant 
remains to May 1st, for the purpose of spending 
the fodder. 


Gloucestershire ..... .Incoming tenant enters, in case of Michaelmas 

(Cotswold .Hills). entry, about August 20th to prepare for wheat 
crop. Outgoing tenant allowed to thresh out 
com and consume fodder, when not taken to by 
incoming tenant, up to May 20th next after the 
expiration of the tenancy. 
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OloueeBterBhire No pre-entry by custom. In Lady-day entries Cn. XX. s. 4. 

(Cirencester) . outgoing tenant may remain about throe months, Outgoing 

and in Michaobnas entries about six months, and Incoming 
retaining possession of a portion of tlie house, Tmanto, 
bams, stables, yards, &c. for threshing out com partial Ocou- 
crops, consuming? hay, &c. pation by 

Gloucestersliire Incoming tenant entitled to the whole of the pas- Custom of 

(Tewkesbury). turo land, one-foiirth of the arable, and the 

dwoUing-liouso (excepting two rooms) from tho 
time his tohanfy conunoiicos. Outgoing tenant 
retains possession of barn and yard room for 
spending tlio straw and keep, stable room for 
horses (according to tho size of tho farm) for 
liauling out tho crop, and two rooms in tho 
house for tho lodging of a workman until tho 
Lady-day following. 


Gloucestershire In Lady-day takes and sometimes in Mioliaolinas 

(Vale of tho Severn), takes, incoming tenant prepares tho fallows 
during tho summer. A Michaelmas tenant 
retains tho house, yards and buildings, to con- 
sumo his produce, if not taken by tho incomer.” 


Gloucestershire No pro-ontry. In a Michaelmas takn outgoing 

(Tetbury). tenant nan retain bams and yards till tho noxt 

Lady-day. 


Gloucestershire In a Lady-day take incoming tenant enters upon 

(East and North all tho lands and ])rcmisos; but uiidor a 
of Cheltonhaui). ^Micliacdmas take ho enters upon tho old hy and 
fallows to preparo for wheat on August 1st, and 
OA tlie wheat stuhhlo immodiatcly after tho har- 
vest to plough and prepare for root erops. In a 
Lady-day tako outgoing ioiiant holds over bams, 
granary, yards, stable room for four horses and 
part of the dwelling-houat) up to M.ay 1st, to 
thresh out tho corn and consumo tho hay and 
straw ; hut on a Michaelmas tako ho quits on 
Soptemhor 29th, but holds over the barn, 
granary, stabling and part of tho house, up to 
iJecenibor 25th, to thresh out tho corn only. 


Gloucestershire Outgoing tenant allowed yard room for tho pur- 

(Wost of Cheltenham), pose of sj^ondiiig liis fodder, straw and roots, 
ham room and rickyard room, and a portion 
of tho fann-liouso. hlach and all of theso from 
lilichaclmas to Lady-day. 


Hampshire (North) , . Incoming tenant may enter six months previous 
with portion of house and stabling. Outgoing 
tenant retains part of tho house and stables, and 
tho whole of tho barns and yards, till tlio follow- 
ing June, 


Hampshire Incoming tenant may enter March 25tli to plough 

(Andover). for white turnips; at Midsummor to sowturuqiH; 


in August ta prepare h>r the wlioat crop, or 
at such a time as outgoing tenant can get his 
previous green crops fed off. Outgoing tenant 
retains a convenient part of tlie house, and the 
whole of tho barns for clearing out his corn 
until May. 
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Ch. XX. B. 4. Herefordshire 

6uig<i\fig 
and Incoming 
Tenants. 


Partial Occu- 
pation by 
Custom of 
Country. 


Candlemas and Lady-day entries admit of in- 
coming tenant entering after November to 
plough stubble ground to prepare the same 
for Lent grain or turnip crop. “Custom per- 
mits outgoing tenant to keep tho fold yards 
and buildings with one grass pasture, locally 
termed a 'boosoy* pasture, till May 1st, and a 
barn and granary to thresh and protect his off- 
going crop of wheat. 13ut all recent special 
agreements tend to break through this absurd 
custom.*’ 


Hertfordshire (West). .Nearly all Michaelmas entries. Incoming tenant 
generally enters at Lady-day to W'ork the fallows ; 
but if outgoing tenant does them he is paid for 
tho actual labour performed. Outgoing tenant 
mostly has to May 1st to thresh out and make off 
his crops. 

Lancashire (South) ..Incoming tenant may enter land February 2nd, 
house and buildings May st. Outgoing tenant 
has the house and l)uilding8, with one pasture 
field, called an “outlet,” to his use until May Ist, 
and is “ also allow^ed to cut and take away straw 
and all his portion of wheat, which is one-half, 
wdien ready, if such has not been arranged pre- 
viously.” 


Lincolnshire Neither pro-entry nor retainer of possession per- 

mitted in any part of Lincolnshire. 

Norfolk On Michaelmas farms outgoing tenant retains 


(Marsliland District), possession of tho bams and stockyard until 
May 1st. 

Northamptonshire , . . .Outgoing tenant has use of premises for tho con- 
sumption of produce. 

Northamptonshire . . . .Outgoing tenant has use of promises untU May 1st 
(Weodon). beyond Lady-day for consuming produce. 

Northumberland . . . .Incoming tenant may enter on or after February 
(Tynodole). 2nd to plough land for fallow or green crops. 

Outgoing tenant has use of bam for his away- 
going crop (if not sold to incoming tenant) till 
May-day loUdwing. 

Nottinghamshire . . . .Neither pre-entry nor retainer of possession per- 
mitted. 

Oxfordshire and In some Michaelmas takes incoming tenant allowed 

Bei:kshire to enter in February to work the fallows. In- 

(Ilenloy-on-Thamcs coming tenant may enter, at least for wheat, tho 
District) . middle of August or 1 st of September : for which 

he has stabling for his horses and lodging for 
his men. Lady-day tenants are generally al- 
lowed possession of a portion of the house, 
stables and bams till early in June, ^chael- 
mas tenants have the same indulgence till Lady- 
day following. 
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Sliropsliire Incoming tenant may pro-enter to prepare stubbles, 

stabling for horses and room for servants being 
provided. In some parts of Shropshire tliero is 
no right of pro-entry. ‘ * The custom is becoming 
less acted upon than formerly ; and arrangement 
is generally made with outgoing tenant to per- 
form the necessary work at a price agreed upon.” 
House generally retained, and a boosey pasture 
aUowod, witli a portion of the buildings, for 
outgoing tenant till May 1st. Outgoing tenant 
also allowed reasonable time for threshing liis 
wheat, sometimes till Fobruaiy 2nd. 


Staffordshire Incoming tenant may enter on February 1st, 

(Wolverhampton). ** tenant and man without payment.” Outgoing 
tenant allowed a boosey pasture up to Jilay 5th. 

Staffordshire (South) .. Pre-entry ‘^irregular.” Ectainer of possession 
not permitted. 

Suffolk Entry on October llth. Incoming tenant has to 

(except South). thresh, dross and deliver the corn of outgoing 

tcniint. 

Suffolk (South) Incoming tenant may pro-enter only with (consent 

of outgoing tenant, who has uso of barn and 
granary up to Lady-day after quitting at 
Michaelmas. 

Surrey In Michaelmas tenancies outgoing tenant retains 

the uso of the barns, a part of tlie granaries and 
cart sheds till the ensuing May-day. 

Wiltshire Incon ing tenant may pro-enter to prepare for 


roots and fallow for wheat. In South AViltshiro 
custom allows outgoing tenant to retain posses- 
sion of a proportion of tlio liouse, barns and 
buildings, for tho purpose of throsbing his corn 
and feeding tho straw of the last yearns corn 
crops. 

Worcestershire Incoming tenant may enter on February 2nd in a 

Lady-day take, and is allowed part of tlio 
buildings for his oAvn uso. Outgoing Icmiiit lias 
the uso of part of house, with fold yard and 
boosoy pastime, until May 1st. 


Yorkshire Incoming tenant may enter on February Ist for 

(East Eiding). tho purpose of idougliing, and stable room must 

bo provided for horses. 

Yorkshire Incoming tenant may enter on Fehmary 2nd. 

(West Eiding : Outgoing tenant may not retain possession after 

Wakefield). that day. 

Yorkshire Pre-entry not permitted. Most of the holdings are 

(West Eiding : from Candlemas for tho land, and May let for 

Barnsley). the homesteads. 

Yorkshire Lady-day entry. Incoming tenant can enter at Mar- 

(North and West : tinmas upon all arable loinds, except the fields 

Eipon). on which outgoing tenant has his away-going 

crops. Outgoing tenant can retain possession 
of all tho arable lands on which tho away-going 

• crops are growing, until such crops shall have 

been valued or harvested. 


Gn. XX. 8. 4. 

Outgoing 
and Incoming 
TenanU. 

Partial Oocu- 
pation by 
Ciutom of 
Country. 
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Chap. XX. — Eights on Cesseu of Tenancy. 


Ca. XX. B. 4. 

Outgoing 
and Incoming 
TcnanU, 


Right to an 
away-going 
Crop. 

Wigglencorth 
V. Dalliaon. 


(c) Alcay-going Crop, 

It was held in Wigglesicorth v. Ballison (s), that a custom that a 
tenant, whetlior by parol or deed, shall have tho “ way-going crop 
after the exj)irati()n of his term, is good. Such a custom was said 
by liord Mansfield, in 1799, to be for the benefit and encourage- 
ment of agriculture (s) ; but in modern times strong opinions have 
been entertained of tho propriety of getting rid of it(^7), chiefly on 
tlie ground that it may compel a man to cany on liis business in 
two distinct places; and it has become a common custom for the 
incoming tenant to buy the standing crop at a valuation from the 
outgoing tenant, tho winter com crops b(ung so valued where the 
entry is at Lady-day, and tho clover and root crops where the entry 
is at Michaelmas. As has idready been pointed out, tlio custom of 
the country can have no place where tho off-going tenant holds under 
a lease expressly making a different provision in respect of tho away- 
going crop (4) ; or where he continues to hold over after the expiration 
of such a lease, witliout coming to any fresh agreement with his land- 
lord, by which he must bo taken to hold under tho same terms (c). 
Where tho lease contains no stipulations as to tho mode of quitting^ 
the off-going tenant is entitled to his away-going crop according to 
tho custom, even tliough the terms of holdhig maybe inconsistent with 
such a custom (rf). Tho fact of^Ag^existence of tlio usage is to bo 
collected not only from what is OTmiry done in cases of tenancy from 
year to year, but from the usual course pursued where tenants hold 
under regular leases, Tho principle applies equally to the case of a 
tenancy from year to year as to a lease for a longer tom, with respect 
to tlic right to take .an away-going crop (c). Where a tenant held 
from Lady-day, and there was a custom that the tenant, at tho regular 
expiration of a Ijcdy-day tenancy, should have the away-going crops, 
and the tenancy was determined on tho 1st of Juno by an award 
made on a reference of disputes between the landlord and tenant ; it 
was held, that tho custom had no operation (/). 


Against 
whom the 
Outgoing 
Tenant may 
claim tho 
Right to an 
away- going 
Crop. 


Where tho outgoing tenant is entitled to take on away-going crop, 
he may avail himself of that right, whether tho farm rovert back into 
the hands of his landlord ((/), or an incoming tenant take posses- 
sion (//). An agreement between tho outgoing and incoming tenants 


(r) 1 Dong. 201 ; 1 Smith L. C. 698 (7th 
cd.). 

WingroTO Cooho on Agricultural 
Tenancies, a.i>. 1860, p. 120. 

(A) Wihb V. rinmmer, 2 B. & A. 746 ; 
lluttmi V. Warren y 1 M. & W. 466 ; Jtoberta 
V. BttikeVy 1 Cr. k M. 808; Clarle v. 
Hoy stone y 13 M. & W. 752. 

(c) lioraston v. GreeUy 10 East, 71. 

(rf) Holding v. Figottf 7 Bing. 466; 


Welb V. Plummer^ 2 B. & A. 746 ; Hutton 
V. JFarrcfiy 1 M. & W. 466 ; Muneeg v. 
Howia, 1 H. & N. 216. 

(tf) Onslow V. , 16 Ves. 173, 

(/) Thorpe v. Ayrc, 1 A. & E. 926. 

(//) Tariefl y. Oaskoitif 7 Exch. 273 ; 
Houslcy V. Ludlatn, 21 L. J., Q. B. 64 ; 
16 Jur. 1107. 

(/i) Muneeg y. Dennisy 1 H. & N. 216. 
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with respect to crops does not affect any existing rights of the land- Cii. XX. a. 4. 
lord (A. A clause in a lease that the tenant should be entitled to an Oatgoi»g 

• 1*1 iippiin-i 1 * lucoimng 

away-going crop, winch was to bo loft for tho landlord or his incoming Tenants. 
tenant at a valuation, has been held not to give the tenant the right 
of possession as against tho landlord, after the determination of tho 
tenancy, but at most only to go on tho land for tho purposes of an 
away-going crop, and not to exclude the landlord {J). A pc^rmission 
by a landlord to an outgoing tenant to sow more land than by tho 
custom of the country he was entitled to on quitting, is good against 
the incoming tenant (/i). 

Whore an outgoing tenant has no right to an away-going crop,- Remedios of 
but cuts and carries away tho corn after the expiration of his term, 
an action of trover may be maintained against him by the landlord (/), 
but not by the incoming tenant (m). Whore thoro was an agreement 
between an outgoing and an incoming tenant, tliat the latter should 
buy the hay, &c. of the former upon tho farm, and that tho former 
should allow to the latter tlio cxjieiises of repairing the gates and 
fences of the farm, and tliat the value of the hay, vtc., and of repairs 
should bo settled by third, persons ; it was hold, tliat tho balance settled 
to be due to tho outgoing tenant for his hay, &o., after deducting tho 
value of the repairs, might be recovered by him under a common count 
for goods sold and delivered, although ho failed upon a special count 
on the agroomont, for want of ino^4ing in it that part of the agree- 
ment which related to the valuation of tho repairs (m). 


(d) Straw, Hay and Manure, 

In some cases contracts relative to the disposal of manure are Wlieroan 
entered into between tho landlord and tenant which may give tho Tenaur^n 
latter, when he leaves the farm, a power of disposing of it to an claim Re- 
incoming tenant (o). A tenant hold under tho terms of an expired 
lease, by which it was stipulated that, on quitting, the tenant should 
not sell or take away any of the manure in tho fold, but should 
leave it to bo expended on the land by tho landlord or his succoeding 
tenant, but there was no provision for payment to the tenant ; by tho 
custom, the tenant was bound in the same way, but he would havo 
been entitled to payment : it was held, that, as an express stipulation 
had been made on tho subject, the custom was excluded, and that the 
tenant was not entitled to be paid for tho manure (p). A lease con- 

(i) Petrie v. Daniel^ 1 Smith R. 199. (o) Legh v. LiUie^ G II. & N. IGo ; 30 

(j) Strickland v. Maxicell^ 2 Cr. & M. L. J., Ex. 26,; Unrst v. 4 Exch. 

639. 679; Mmseify, Goodall.^ 17 Q. B. 310. 

(A) Griffiths V. Toinbsj 7 C. & V. 810. (/?) RobtrU v. Barker ^ 1 Cr. & M. 808 ; 

(/) Davies v. Connop, 1 Price, 63. Wehb v. Plummer^ 2 B. k A. 746 ; Clarke 

hn) Borastm v. Greeny IG East, 71. v. Bogsione, 13 M. & W. 752. 

\j) V. Rwr/oira, 12 East, 1. 
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Ch. XX. B. 4. taming no provisions as to straw unconsumed on quitting, is not 
a^i^eming with a custom of the country that the tenant shall be 

Tmants, paid for the straw and manure on leaving, and theroforo the tenant is 
entitled to bo paid for his straw {q). Whore the tenant is entitled to 
be paid a fair price for the straw left, but nothing for the manure, ho 
is only entitled to bo paid for the straw at a fodder or “consuming” 
price, viz. onc-half tlio market price (r). Where an outgoing tenant 
had contracted with his landlord to leave the manure on the premises, 
and to sell it to the incoming tenant at a valuation ; it was held, that it 
gave liim a right of on-dand for the manure on the farm ; and that, pos- 
session and property remaining in liim until the valuation was made, 
a removal or use of it by the incoming tenant before tliat was done 
would render him liable to an action of trespass by the outgoing 
tenant (.v). Where a tenant, who was bound to bring back dung for 
all hay sold by him to be carried olf the premises, at the time of his 
quitting sold a part of a rick then standing, to a purchaser, without 
mentioning his liability to bring back manure ; it was lield, that the 
succeeding tenant liad a right to refuse to permit the hay to be 
removed until the manure should bo deposited (/). Where two parties 
entered into a writtou agreement, by which one was to take a farm of 
the other, and to take the straw, chaff, &c. at a valuation, to be made 
by such competent persons as the two parties should respectively 
appoint ; it was held, that such an agreement was entire, and that 
the two parts could not bo separated ; and that if one person only 
was by parol agreement afterwards appointed to make the valuation, 
an action could not be maintained on the parol agreement so substi- 
tuted, even though the straw, chaff, &c. had been taken and used (w). 
Wliere in an action by an outgoing tenant against liis landlord for 
the value of liay and straw left on the premises that the plaintiff 
held, subject to the teams of a draft lease, by which it was agreed, 
first, that the tenant was to consume the hay and straw on the pre- 
mises, and not to sell it except as afterwards mentioned ; secondly, 
that the tenant might sell his hay and wheat-straw (except the last 
year’s), provided for each load ho brought back two loads of dung, 
or equivalent manure on the lands ; and thirdly, that all the hay and 
straw not used for fodder, arising from the last year’s crop, should be 
left on the determination of the tenancy, the tenant being paid at a 
fair valuation ; and the words “ fair valuation” had been substituted 
in the draft for the words “consuming price;” the court held, with- 
out considering the effect of the alteration in the draft, that the tenant 
was entitled to bo paid according to a “fair valuation;” and that 

{q) Munety v. Lmtxa^ 1 H. & N. 21C ; (b) lieaty v. Qihhtm*^ 16 Eastt 116. 

26 L. J., Ex. G6. Smith v. Chance^ 2 B. & A. 753. 

ir) Clarke v. Wentrope, 18 C. B. 766 : («) Harvey v. Qrabham, 6 A. & £. 61. , 

26 L. J., C. P. 287. • 
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those words did not mean a “consuming price” (:r). Where it is 
stipulated that no hay or straw shall be sold oflE the land during the 
term without the consent of the landlord or his agent, unless an 
equivalent in the shape of manure bo returned on the land, it should 
be clearly expressed whether the market value or price of the straw 
is to be returned, or only so mucli manure as the straw would have 
made (y). A farm lease contained a covenant by the lessee that he 
“should not nor would during the lad year of the term tlioreby 
granted sell or remove from the said farm and lands any of the hay, 
straw and fodder tchich should arise and grow in the said farm and 
lands : ” it was held, that the proliibition was not restricted to hay, 
straw and fodder which arose and grow on tho farjn in the last year 
of the term, but extended to that wliich had arisen and grown at any 
time dming tho term (c). Whore the tenant agrees to pay an addi- 
tional rent of 10/. for every ton of “ hay, straw or other dry fodder ” 
of the growth of tho premises which shall bo sold off or taken away 
or removed therefrom, such stipulation extends to hay of such bad 
quality as not to bo fit for food for cattle [a), 

(e) Tillages. 

Arable land in some localities, especially whore unsuited to the 
growth of turnips and other root crops, is fallowed at certain periods, 
in order not only that it may be cleansed of couch and other weeds, 
but that it may bo refreshed, and the vegetative powers, which have 
been exhausted by cropping, restored. This process requires a con- 
siderable outlay of capital whilst the land is perfectly unproductive 
during tho fallow season; but tho benefit derived is considered to 
extend to a series of subsequent crops. It is desirable that tho 
regular rotation of fallowing upon a farm should be kept up, not- 
withstanding any change of the tenants ; but it is not to bo expected 
that a tenant should lay out capital in tlic process of fallowing, from 
which he cannot derive the complete benefit before his tenancy expires. 
From these circumstances has arisen tho right which an outgoing 
tenant has to remuneration for tillage which is not exhausted at tho 
time of his quitting. This usage has been held to bo a valid and 
reasonable usage (6) for obvious reasons. 

An agreement that an outgoing tenant shall be paid for tillages cn 
the expiration of his tenancy is not inconsistent with the terms of a 
tenancy from year to year (c). 

(a?) Cumberland v. Bowes^ 16 C. B. 348 ; (a) Fielden v. Tatimall^ 7 L. T., N. S, 

24 L. J., C. P. 46. 718, Exeb. 

(y) Lowndes v. Fountain^ 11 Exch. 487 ; (6) Dalhy v. JUrst^ 1 B. & B. 224 ; 

26 L. J., Ex. 49. 3 Moo. 636 ; IluUon y. Warrenf 1 M. & W. 

(a) Gale y. Bates^ 3H. & C. 84 ; 33 L. J., 466 ; Seftior y. Armytaye, Bart., Holt, 197. 

Ez. 236. (c) Brocklington v. Saunders, 13 W. R. 

46, Q. B. 
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Ch. XX. s. 4. Where a farm was taken for fourteen" years, and the tenant was to 
av^ln^xng ^ given sum for tillages and improvements done before he entered, 
Tenants, and to rocoivo the value of such as ho should leave ; and in the first 
year ho said he would leave, to which the landlord said he might, but 
. no new bargain was made as to the tillages and improvements ; it was 
hold, that ho was not entitled to the value of such as he left on so 
quitting {d). By the terms of a written agreement it was stated, that 
a certain quantity of manure had been spread on the land^ and the 
tenant agreed, when given up by him, to leave the land in the same 
state, or allow a valuation to be made ; it was held, that this agreement 
excluded a custom, as inconsistent with it, that the tenant should pay 
half-tillage on going in, and receive it on going out (r). An adminis- 
trator of a deceased tenant is entitled to be paid according to the 
custom of the country for manure, tillages, &o. ; but if he sues a 
person who purchased from another who claimed as devisee of the 
deceased tenant the declaration should be in trover (/). An outgoing 
tenant, administratrix of a late tenant, having (after having had the 
farm for above a year) assigned to an incoming tenant, in considera- 
tion of a debt duo to him, all her goods and effects, and all stock, 
com, grain, on the farm, and all lier estate and interest thereon afid 
therein : held, that this comprised tenant right or tillages on the 
farm (g). 

How made. Tho valuation of tillages, &c. between outgoing and incoming 
tenants should be made in like manner, mutatis mutandis, as herein- 
before mentioned with respect to valuation of dilapidations and fix- 
tures (//). Whore straw, &c, was consumed by tho incoming tenant 
before any valuation thereof had been made or any valuers named or 
umpires appointed : it was held, that the outgoing tenant was entitled 
to recover the value under a count for money payable for straw, 
&c. (/), 


Sect. 5. — Compensation for “ Temporary y Durnhlc and TermanenV^ 

Lnprocements. 

Frequent reference has been made in this work to the custom of 
the country. ' ^ 

Prior to tlie year 1848, there appears to have been no documentary 
record of tho complicated and varying customs existing in different 
Parliamen- districts throughout the kingdom. In 1848, a Select Committee of 
House of Commons, appointed at tho instance of Mr. Pusey, pre- 

{d) Whxttalicr v. llarher^ 1 Cr. & M. (/) Searsm v. Jiolimmy 2 F. & F. 351. 

113. (g) Cary v. Cary, 10 W. R. 660. 

{e) Clarke v, Roysione, 13 M. & W. 752. (h) Ante, Cl 7. 

Soo also Womersley v. Dally, 26 L. J., Ex. (t) Clarke v. Wcatrope, 18 C. B. 766 ; 

219. 26 L. J., C. P. 287. 
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sented an exhaustive report upon the subject 0), which, however, is Ch. XX. s. 6. 
not at the present day perfectly reliable. 

But in- 1875 there were published by the Central Chamber of mmts. 
Agriculture three reports on “Unexhausted Improvements” (A*), and Agriculture 
the last of these reports was accompanied by numerous schedules Chambore 
showing the then existing customs of the country in various districts 
of England in a tabular form. 

In the second report it was observed : — 

. Your committee desire to draw the particular attention of the council Now custom 
to the marked difference hotwoon customs prevailing to-day and those 
existing in the 3 ’car 1848, when Mr. Pusoy’s Select fvommittoe of the 
House of Commons issued its report. For example : — In Ijincolushire, 
at that time, no allowances wore) given for guano or other highly-con- 
centrated manures, wliich arc now universally allowed for in that county. 

Compensation for draining was tlien only partially introduced, though it 
is now a general custom in Lincolnshire. At that time there was no 
allowance in Staffordshire for purchased oil-cakc, feeding-stuffs, and arti- 
ficial manure, or for marling, boning, liming, planting quickset hedges, 
or draining, all ndiich are now subjects of compensation in, tCt any rate, 
the southern division of that count}". Tn (.^imbridgeshire, in that part 
called the Isle of Fly, allowaiujo for oil(*ako, for artificial manures, and 
for claj’ing, is new, since the date of ^fr. Puscy^s inqniiy. In Nottingham- 
shire allowancics for draining were only partially introduced at that time, 
but are now nnivcrsull}" the custom, together witli comp('iisation of road- 
making, planting quickset hedges, executing irrigation works, and making 
main drains, watercourses ai d reservoirs. In Clieshire there was at that 
period no tdlowanco for either draining or planting quickset hedges, 
which, howoNor, obtains in North Choshiro at the present time. In parts 
of Oxfordshire compensation for chalking and boning lias been introduced 
since 1848. In South Wiltshire allowance for jmrebased manures is now. 
lu parts of Gloucestershire nrtilicial manures are now allowed for, and 
compensation is given for draining, though neither of these imiirovomonts 
was recognized b}" custom in 1848. And in parts of 1 lorsetsliiro a small 
allowance for oilcake, feeding-stnlFs, and purchased manures, and also for 
draining, has been introduced, though there vraa no custom of tho kind 
mentioned in tho House of Commons’ report. T/iin in niiffivimt to show 
that an inquiry and report of so early a date as 1848 is wholly insufficient 
■ to enable anyone to arrive at a correct conclusion rvyardiny the established 
customs of the various counties in the present day. 

Your committee 'would direct attoutioii to tlio absence of any unifonn CuHtomfl 
principle upon which (justoms might bo supposed to have originated, founded on no 
Thus guano is allowed for in somO counties when applied to corn crops, Mnciplo. 
in other counties only when applied to root or green crops ; and in tho 
latter case, some counties or districts pay for all, and some for only half 
the quantity used in the last year ; and while some counties pay for no 
guano used in the last year hut one of tho tenancy, otlier counties pay for 
one-third of what is applied in that year. For oilcake the allowances 
vary from half tho value of cake used in the last year, with nothing for 
cake used in tho year before that, to ouo-fourth of tho last year’s and one- 
eighth of the. previous year’s cake, or two-thirds of the last year’s and 

U) This report was reprinted in 18C6. Muntz, Mr. E. Ilcurago, Mr. C. S. I^d, 

m The committee consistetl of Sir M.P., Mr. Masfen, Mr. Fowler, Mr. Little, 

•Michael Hicks-Beacli, M.P., Mr. G. F. Mr. Russon, and Mr. Lipscomb. 

L.T. . 3 n 
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Cn. XX. s. 6. one-tliird of the previous year’s consumption of oilcake. Compensation 
Compensation for tile draining ranges so diversely that improvement is calculated in 
for Improve^ some counties to extend over six years, and in other counties up to four- 
ments, years. Planting quickset is spread over varying periods from three 

AgricTiltuTo years. Liming arable land is supposed to benefit the tenant from 

Chumbcrs Hvo years down to only two years ; and liming pastures is taken as lasting 
^port, 1876 three years in some counties up to six years in others. 

^contd. Tho roturns show that in some counties, in lieu of money compensation 

for purchased feeding-stuffs and manures, the outgoing tenant is entitled 
to an away-going crop ; but a largo number of the returns show that in 
many counties and districts no compensation whatever for temporary 
improvements is secured by custom either in money or crop, and up 
to the present time your committee have not received a single intimation 
Fixtures— no of tlio existence of any custom securing to the tenant compensation for 
^mpousation buildings, excepting structures not attached to the freehold, which he is, 
of course, at liberty to remove. 


Customs 
cliaug'ed by 
Additions 
since living 
Memory. 


Customs not 
“ County’* 
Customs. 


In the third report (presented in 1874) the Committee observed : — 

Your committee have experienced much difficulty in ascertaining what 
is understood to constitute an established custom.” According to the 
common acceptation of tlie term, a custom must have obtained from 
time immemorial (Z) ; hut your committee find from the returm received that 
customs affecting alloumnces to an out-going tenant have been considerably 
changed by additions from time to time within living memory. This state 
of transition is esjiecially remarkable at the present time. But it is to he 
obseiTcd that, while the process of gradually introducing, extending, and 
altering custom is going on in some districts, the greater portion of 
England still remains without any custom affording compensation for the 
tenant’s capital expended in improvements. 

Eotiims have been received from fifty-five districts, namely, — Berk- 
shire, Newbury; Cambridgeshiro, Isle of Ely, North; Cheshire, North- 
wicli ; Cheshire, Knutsford ; Cheshire, Nantwich ; Cheshire, North ; 
Derhyahiro ; Devonshire. East ; Devonshire, Central ; Dorsetshire, Vale 
of Blackmoor ; Dorsetshire, Central ; Dorsetshire, Blandford ; Durham ; 
Essex, North ; Gloucestershire, West ; Gloucestershire, Cotswold ; Glou- 
cestershire, Cirencester ; Gloucestershire, West of Cheltenham ; Glouces- 
tershire, East and North of Cheltenham ; Gloucestershire, Forest of Dean ; 
Gloucestershire, Valley of the Severn ; Gloucestershire, Tetbury ; Glouces- 
tersliiro, 8tow-on-tlio-Wold ; Gloucestershire, Ledbury ; Gloucestershire, 
Towkesbuiy^ ; Hampshire, North ; Hampshire, Andover ; Herefordshire ; 
Kent, The Weald ; Kent, East ; Lancashire, South ; Lancashire, North ; 
Liucolnshire ; Lincolnshire, Marshes; Norfolk; Norfolk, Marshland; 
Northamptonshire, South; Northamptonshire, Weedon; Northumber- 
land, Tyneside; Nottinghamshire; Oxfordshire, Henley-on-Thames; 
Shropshire ; Somersetshire, North ; Staffordshire ; Staffordshire, South ; 
Suffolk ; Suffolk, Sudbury ; Warwickshire ; Wiltshire, Swindon ; Wilt- 
shire, South; Worcestershire; Yorkshire, North and East Hidings, 
Malton ; Yorkshire, North and West Hidings, Eipon ; Yorkshire, West 
lading, Wakefield ; Yorkshire, West Hiding, Barnsley ; Yorkshire, Eaat 
Hiding. 

The area reported upon includes districts extending from the most 
northern to the most southern, and from the most eastern to the most 
wostom limits of England. 

From the variations in practice occurring within comparatively limited 
districts, as revealed by your committee’s inquiry, it is evident that 
customs cannot be correctly defined and dassifiod as county ” customs, 


(0 But see the law as to this, Senior v. Armytuge^ Holt K. P. 197, and 726 (d), ante.* 
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,And that, so far from each county possossinff a distinct and peculiar usage 
co-extensivo with its area, a map of En^and in which the prevalence 
of each custom should bo represented by a distinguishing colour would 
exhibit a series of most iiTCgularly-shnped and unequally- distributed 
patches — the most conspicuous feature being the very small proportion of 
the surface of England enjoying any custom of adequate compensation 
even for purchased foeding-stulfa and manures. 

The lab our of your committee has principally consisted in pro 2 )ariiig 
the forms of inquiiy, and collecting, an^anging and tabulating the infor- 
mation communicated ; and they must refer tho council to the voluminous 
details condensed in the summary s(*]iedulcs, it being impossible to convey, 
in any general statement within tho ordinary limits of a report, either a 
full knowledge of their contents, or tho comparisons and deductions w’hich, 
it is hoped, will render them of groat value. 

Tho schedules annexed to this report divided improvements (/) into 
three classes— (1) “temporary,” being allowances for crops, cultiva- 
tion, and fai’myard manure, and for purchased feediug-stuffs and 
purchased manures; (2) “durable,” being allowances for liming, 
boning, &c. ; and (3) “ permanent,” being allowances for tile drain- 
ing, making roads, &c. These three classes correspond to, but are 
more comprehensive than, the “tliird class,” “second class,” and 
“ first class ” improvemcnls, for wliuJi compensation is given by the 
Agricultural Holdings Act in cases where that act is applicable. 

It is not proposed hero to deal with the allowances for crops, 
cultivation, and farmyard manure (/m), comprising as they do many 
minute distinctions, and liaving no corresponding allowances in the 
Agricultural Holdings Act. 

The following account of allowances for purchased feoding-stufis 
and purchased manures, for durable improvements, and for permanent 
improvements, is made up from tho schedules to tho report. 

N.B. — Where the marh^ is inejixed to the countyj the committee received 
no actual return^ hut founded their return tipon the House of Commons^ 
Report on Agricultural Customs (a.d. 18 J8), Coohe on Agricultural 
Tenancies (a.d. 1850), Dhon's Law of the Farm (a.d. 1803), Cadlc 
on the Farming Customs and Covenants of England (a.d. 1868), and 
Dean's Culture, Management, and Improvement of Landed Estates 
(a.d. 1872). 


^Bedfordshire No compensation by custom for oilcake or for 

artificial manures, for “ durable improvements,” 
or for drainage or any other permanent im- 
provement-. 

Borkshire ......... .No allowance for feeding-stufls or artificial ma- 


(Newbuiy District), nures, or for durable or permanent improve- 
ments. 


(/) The Bchodulea also contain valuable (m) See these allowances summarized in 
information as to rights of pre-entry, Bund on Compensation for Unexhausted 

prohibited crops, &c. See Tabic showing Improvements, pp. 40—64. 
fights of pro-entry, ante, 727. 
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Ch. XX. s. 6. ^Bnokinghamshire. . 

Competmtion 
for Improve^ 
menu by 
Custom. 


. .No allowance by custom for oilcake or for artificial 
manures, for any durable improvement, or for 
drainage or any otter permanent improve- 
ment. 


Cambridgeshire From one>fourth to one-half original value for 

(North of Isle of Ely), linsoed oilcake consumed in yards or buildings 
or on pasture or arable land in the last year of 
the tenancy. When growing crops are taken at 
cost of seed and labour, the full cost of manures 
appUod to them is allowed. 


Cheshire One-half value for linseed oilcake consumed in 

(Wirral District). yards or buildings, or on pasture or arable land 
in the last yoar of tho tenancy. One-third value 
for linseed oilcake consumed therein or thereon 
in the last year but one. 


Cheshire (North) . . . .Full value for liming arable land in the last year 
of the tenancy ; ono-third annually deducted for 
liming in previous years. Full value for liming 
pasture land ; one-seventh annually deducted for 
liming in previous years. Full value for boning 
pasture with undissolvod bones ; ono-seventh 
annually deducted. Full value for tilo draining, 
tho landlord finding tiles, the tenant finding 
haulage and labour, in the last year of tho 
tenancy. One-seventh annually deducted for 
outlay in previous years. K tenant find tiles as 
well as haulage and labour, one-fourteenth only 
deducted. Full value for filling up ponds (with 
landlord’s written consent). One-fifth annually 
deducted. Full value for planting quick hedges 
in the last year. Full value for erecting stone, 
wood, or iron fencing in tho last year. Annual 
deduction, one-tenth. Full value for making 
wells or planting orchards in tho last yoar. 


♦Cornwall No allowances for any unexhausted improvements, 

except in occasional instances. 

♦Cumberland No allowance for oilcake, but it is usual to allow 


for bones and guano if put upon bore fallow for 
wheat in the last year of the tenancy, the out- 
goer having received no benefit. Liming in the 
last year generally paid for. Few, if any, other 
improvements for wliich a tenant can claim. 

♦Derbyshire Allowances for oilcake and for guano exist on 

some estates, and are extending, though not 
general ; and in some cases one-tmrd of the oil- 
cake bill of the last yoar is allowed. An allow- 
ance is made for lime, bones and rape dust. 
For draining, with the landlord’s written con- 
sent, the tenant is generally allowed on a seveur 
years’ scale, sometimes on a ten-years’ scale. 


Devonshire No allowance for purchased feeding-stuffs or other 

(East and Central) manures, ** but the desirability of sudi payments 
is beginning to bo recognized in agreements.” 

Dorsetshire One-fifth value for linseed oilcake and cotton-cake 

(Central). consumed on the farm in the last year of the ^ 
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tenancy. Throe-fourths for guano, bono dust, 
Buporphosphate of lime or town manure applied 
to root or green crops or to growing com crops, 
and three-fourths for bone dust (when crops 
or straw' of crops for consumption on ffirm) 
in tho last year of the tenancy ; one-half in each 
of these cases for the last year but ono. One- 
fifth for rape-cako applied to root and greon 
crops in the last year of tho tenancy. 1 5s, in 
the f , 10*. in the £, 5s, in tho £, and Ss, in tho 
£ for manures used in tho last four years re- 
spectively. 

Full value for thorn or wood draining in the last 
year of tho tenancy, one-tenth being annually 
deducted for such outlay in previous years. ‘ ‘ For 
clialkiiigdone in tho last year, all ; for that done 
ill tho last year but one, all ; last year but two, 
1 8s. in the £ ; last yoar but three, 1 6^. ; last year 
but four, 135. ; last year but six, 7s, ; last year 
but seven, 45. in the £. This is done with tho 
landlord’s consent in writing. If done by the 
landlord, tho tenant to pay 5 por cent, on the 
outlay. Ijiming on heavy soil last year, all ; for 
previous years, 175., 145., Il5., 85. and 5s, in tho 
£. Liming light soil last yoar, threo-fourths ; for 
previous years, IO5. and 5s, in tho £. Liming 
pastures ditto. Kones on arable land allowed 

155., IO5., 5s, and 85. in tho £. Quano to root or 
green crops on medium soils, suporphosphato of 
Hme, and night soil or town manure, allowed on 
the same sc(ue.” 

Full value for tilo drainage and stono drainage, 
with written consent of landlord, in the last 
year. If done by tho landlord, the tenant pays 
5 per cent, on tho outlay. Sum allowed for 
previous years is I85., I65., 145., 125., IO5., 85., 

65., 45. and 25. in the £. Full value for plant- 
ing apple trees in the last yoar. Full value for 
irrigation works in tho last year, with 2s, deduc- 
tion in the £ for each previous year. 


^Durham No allowance by custom for “durable” or “per- 

manent ” improvcnients. 

Essex (North) No allow ance for purchased feeding stuffs or pur- 

chased manures, or for away-going crop. No 
compensation for durable or permanent im- 
provements. 

Gloucestershire Full value for guano, nitrate of soda, sulphate 

(Cotswold Hills). of ammonia, nitro-pliosphate, superphosphate of 


lime, kaimit and town manure applied to root or 
green crops to be consumed on the farm in tho 
last year. Full value for town manure applied 
to pasture in tho last year, the value of any root 
crops fed off by tho outgoing tenant being de- 
ducted. 

Full value for paring and burning in the last year 
of the tenancy. 
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Ch. XX. B. 6. 

Compematwn 
fw Improve- 
mnU hy 
Custom, 


Oloucestershire .Full value for guano applied to root or greoa 

(Oironcoster). crops or growing corn during tho last year of 


the tenancy, with one-third for guano applied 
to root or green crops during 'the last year but 
ono. Full value for nitrate of soda, sulphate of 
ammonia, nitro-i^hosphato, special concentrated 
manures, bone dust, superphosphate of lime 
and town manure applied to root or green crops 
during tho last year ; ono-third for special con- 
centrated manures, and two-fifths for bone dust 
so applied in the last ye^ir but one. 

Full value for thorn or wood draining, for paring 
and burning with undisaolved bones, or for 
laying down now pasture in tho last year. Full 
value for bone mist used to root crop in last 
year ; in last year but ono, two-fifths, and last 
year but two, one-sixth. For bones on pasture 
in last year, full value ; last year but one, two- 
fifths ; last year but two, one-sixth. 

Full value for tilo drainage in last year, ono- 
fourth being annually deducted for such outlay 
in previous years if tho landlord find the tiles, 
and onc-soventh if he does not. Full value for 
filling up ponds, and stocking and grubbing 
trees and fences. 

Gloucestershire Allowance for cake varies according to circum- 

(Valo of tho Severn), stances. Little can be claimed by custom, as it 
has not been used long enough to establish ono. 
Most agreements give something whore no corn 
has been taken. All purchased manures are 
allowed for if applied to root or green crops. 

The tenant is allowed to cut or crop growing 
underwood and pollards left in tho last year of 
the tenancy, if at maturity. 

No compensation for ponnanont improvements. 

Hampshire (North) . .No allowance for purchased foeding-stuffs or pur- 
chased manures. Full value for buildings of 
wood or other construction not attached to tho 
freehold, and for fixed steam-engines and gear 
put up in the last year of tho tenancy. 

Herefordshire “No custom for feeding-stuffs or purchased ma- 

nures.” 

Full value for laying down now pasture in the last 
year of tho tenancy. Seed and labour allowed 
W'hore new pasture laid down in tho last year 
but ono. Tenants are required to keep and 
leave in good cultivation tho some quantity of 
hop land as on entry. Hop-poles removable by 
outgoor by arrangement only. Pollards at ma- 
turity, generally nine years* growth, cropped and 
taken away by outgoer. 

Hertfordshire (West). .Full value for purchased manures applied to root 
or green crops for consumption on the farm in 
the last year of tho tenancy. No allowance for 
oilcake or other feeding stufPs. 

“ No allowances for durable improvements, as they ' 
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^HnntingdonBliire . . 

Kent (Weald of) , , 


Kent (East) 

Lancashire (South) 

^Leicestershire 

Lincolnshire 


are seldom executed without a previous arrange- 
ment with the landlord’s agent. No compensa- 
tion for permanent improvements.” 

.Custom allows payment for artificial mamiros ap- 
plied to turnips or green crops in the last year 
of the tenancy ; also one-third of the cost of lin- 
seed cake used in the last year. Custom gives 
payment for claying and also for liming. Afiow- 
ance for draining on a five-years’ scale. 

, One-third value for bone dust ap2)liod to growing 
corn or hay to bo consumed on the farm, or to 
pasture in the last year of the tenancy. Half 
value for ashes or town manure ai)plie(l to pas- 
ture in the last year. Ono-tliird value for rape- 
cake applied to root or green crops for con- 
sumption in the last year. 

Full value for thorn or wood draining done in tJio 
last year of the tenancy. Annual deduction for 
outlay in previous years, one-fourth. Full valuo 
for liming arable land (if no crop taken after- 
wards, otherw'iso one-half) in the last year. 
Annud deduction, one-halt. Full value for 
liming posture in tho last year. Annual deduc- 
tion, one-half. Full valuo for planting liops, or 
for providing new hop-polos, in tho last year of 
tho tenancy. Full value for growing underwood 
and pollards. 

Full .mlue for tile draining if no crop taken after- 
wards. Each crop takes oft a third of tho value. 
Annual deduction, one-tenth. 

.An allowance for oilcake is frequently made, but 
no custom fixes the proportion. Full value for 
durable” improvements in the last year of the 
tenancy if done by consent, but not otherwise. 
For permanent improvement done in tho last 
year with consent the cost of tho work done. 

.Outgoing tenant has half tho wheat he has sown, 
and sells all tho hay, straw and farmyard ma- 
nure. No compensation for purchased manures, 
** though great quantities of all sorts of inanuro 
are applied.” No compensation for durable or 
permanent improvements. Buildings of wood 
erected by the tenant can be removed by him ; 
and tho landlord can compel this, if they be put 
up without his consent. 

.Bones and lime allowed for. Compensation by 
custom is paid for draining, on a four or six- 
years’ scale. 

•One-half original value for 'linseed oilcake con- 
sumed in yards or buildings, on pasture land, 
or on arable land in tho last year of tho 
tenancy. The same for cotton-cake and other 
• purchased feeding-stuSs, and full original value 


Ca. XX. 8. 5 . 
CompmM^ion 
for Improve ^ 
mentt by 
Custom . 
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for guano, nitrate of soda, sulphate of anunonia, 
nitro-phosphato or blood manure, special con- 
centrated manures, bone dust, superphosphate 
of lime, kaimit, town manure, rape-cake, soot, 
fish, and other fertilisers unenumerated,” if 
consumed or applied in the last year of the 
tenancy. Average annual outlay calculated from 
two preceding years. 

Full value for marling and chalking during last 
year of tenancy, and full value, with annual 
deduction of one-seventh, in other cases. Full 
value for liming and for boning with undissolved 
bones in last year of tenancy, 'with annual de- 
duction of one-fifth in other cases. 

Full value for tile drainage, labour and haulage, 
landlord finding the tiles, done in the last year 
of the tenancy, witli an auuuul deduction of 
one-seventh (w) if the landlord find the tiles, 
and one-tenth («) if ho do not, for such outlay 
made in previous years. Guard-fencing accord- 
ing to value on pasture land. Fruit trees 
allowed for if ] dan ted during the last year of 
the tenancy, l^^ixed steam-engines and trade 
fixtures, put up in last year of tenancy, become 
property of tenant. 


Lincolnshire Half original value for linseed oilcake consumed 

(South, Fen and in yards or buildings on arable land or on pas- 
Marsh). ture land. The same for cotton-cake. Full 

original value for guano, nitrate of soda, sul- 
phate of ammonia, nitro-phosphate or blood 
manure, for special concentrated manures, for 
bone dust, for superphospliato of lime, for kaimit, 
applied to root or green (;rops for consumption 
on the farm in the last year of tlie tenancy. 

Full value, when the tenant receives the benefit, 
allow'cd for rape-cake, soot, sea-weed, fish, and 
other fciiiilisors unenumcrated,” applied to 
root or green crops for consumption on the farm 
in the last year of the tenancy. Average annual 
outlay on oilcake calculated on the last three 
years. 

Full value allowed for thorn or wood draining, for 
subsoiling, marling, chalking, claying and liming 
arable land done in the last year of the tenancy. 
Proportion annually deducted for outlay in years 
I>reviou8 to the last, in the case of marling, 
chalking and claying, one-seventh, and in the 
case of liming arable land, one-fifth. 

Full value for file drainage, labour and haulage, 
landlord finding tiles, in the last year of the 
tenancy, with an annual deduction of one-seventh 
for such outlay made in previous years. Full 
value for filling up ponds, &c., and for making 
or improving watercourses in last year of 


(n) Linoolnfibire South, Fen and Marsh,” the deductions are one-fifth and 
one-Bevenih respeotlTely. • * 
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tenancy, for buildings of wood or other con- Ch. XX. s. 6. 
struction not attached to the freehold. Cotnptns^tioti 

^Middlesex , ...No allowance for guano or hones; and in valu- 

ing farmyard manure, no consideration taken of 
what cake has been used. No allowance for 
boning or other durable improvement. Very 
limited allowances for permanent improvements. 

^Monmouthshire ....Compensation for unexhausted manures, for 
durable improvements, and for draining and 
other permanent improvements, ** is being intro- 
duced.” 

Norfolk One-third original value for linseed oilcake or 

(Marshland District), cotton-cake consumed in yards or buildings, or 
on pasture or arable Lind, in tlie last year of tlio 
tenancy. Tliree-fourths value for thorn or wood 
draining, or for liming arable land done in the 
last year of the tenancy; onc-fourth annually 
deducted for such outlay in previous years. 

Fixed steam-engines taken at a valuation or re- 
moved. 

Northumberland . . . Outgoing tenant is owner of the whole crop whicli 
(Tynedale). liis rotation allows him to sow. Most of the 

farms are hold under leases or agi-oemonts spe- 
cifying allowances for piircliased manures. “ A 
custom of alloAving for liming, boning and laying 
down to grass may bo said to bo growing uj), 
owing to tho provaloiico of such provisions lu 
a^woments.” 

NottinghamBhire . . , .Ono-fourth original value for linseed oilcake, 
cotton-cake or other purchased foeding-stulfs 
consumed in yards or buildings on pasture land 
or arable land in tho last year, and ono-oighth 
for the same consumed in tlie last year but one 
of the tenancy. Full value for guano applied to 
root or green crops, liay or corn crops, whoso 
straw is for consumption on tho farm in tho last 
year of the tenancy. Oiio-third value for guano 
applied to green crops for consumption on tho 
farm in the Inst year but oiio of the tenancy. 

FuU value for iiitrato of soda, sulphate of 
ammonia, nitro-phosphato, special coiicentrated 
manures, bone dust, superphospliato of lime, 
town iiianuro and rapo-cako api)liod to root or 
green crops for consumption on the farm during 
the last year of tho tenancy. 

One-third value for guano, nitro-phosphnte, special 
concentrated manures, suporphosphato of lime 
and rapo-cako, and two-thirds for bone dust ap- 
plied to root or green crops for consumption on 
farm during last year but one, and to white corn 
after a hare fallow or root crop during tho last 
year of the tenancy. 

Full value for marling, claying, liming arable 
land when fallow, liming pasture land, boning 
arable land and pasture land with un^ssolved 
bones, manuring fallow ^vith rape-cake, laying 
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Oxfordshire 


down new pasture in the last year of the 
tenancy. Annual deductions for outlay in pre- 
vious years ; — ^Marling or claying, one-fifth ; 
liming, one-third ; boning arable land with un- 
dissolved bones, one-fourth; boning pastures 
with undissolved bones, one-sixth; manuring 
with rape-cake, one-third. 

Full value for tile drainage, labour and haulage, 
stone draining, haulage and materials in the lost 
year of the tenancy. One-sixth annually de- 
ducted for such outlay during previous years. 
Full value for filling up ponds, &c. stocking and 
grubbing trees and fences in the last year of the 
tenancy. Full value for planting quickset 
hedges, labour and quick, for erecting stone, 
wood or iron fencing, and for making roads in 
the last year of the tenancy, one-tlurd being 
annually deducted for such outlay during pre- 
vious years (o). Full value for making or im- 
proving watercourses, covered main drains, 
well’s banks and reservoirs during the last year 
of the tenancy, one-sixth being annually de- 
ducted for such outlay during previous years. 
Full value for planting orchards and g^ens 
during the last year of the tenancy, one-seventh 
being annually deducted for such outlay during 
previous years. Buildings of wood or other 
construction, not attached to the freehold, be- 
come removable, or are allowed full value for. 
Full value allowed for haulage of material for 
building, one-third being annually deducted for 
such outlay dui’ing previous years. 

Value of all artificial manui'es applied to the green 
or fallow crops in the last year of the tenancy is 
allowed. Nothing for feeding-stiiffs. 


Oxfordshire Full value for guano or ashes applied to root or 

(Henley-on-Thames green crops for consumption on the fiirm in the 
District). last year of the tenancy. *^A11 manures used 


for a root crop in the year of leaving are allowed 
, for if the crop has not been consumed by the 

outgoing tenant. In some parts of Oxfordshire 
and Berkshire the incoming tenant pays half the 
amount of the tillages and manures used for a 
root crop if the outgoing tenant has not grown 
a com crop after.” 

^Butlandsliire No compensation for manures, nor for artificial 

goods, except that one-fourlh of the oil-cake 
used in the lalbt two years is sometimes allowed 
for. Bonos and lune are allowed for. No 
compensation by custom for draining or any 
^ other permanent improvement. 

Shropshire ^'No established custom, but allowances for feed- 

ing-stufis and artificial manures are gradually 


(o) Iron fencing valued at ita worth. 
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creeping into agreements.” “ Fixtures can bo Oh. XX. s. 6. 
removed by the outgoing tenant if put up by Compensation 
him or purcliased from his predecessor, and if for Improve^ 
not attached to the freehold. It is rather wentshy 
doubtful if law or custom -would enable an off- ^***^®”** 
going tenant to remove fixed machinery ; but on 
some largo estates the custom is being gradually 
established.” 

Somersetshire .No allowances for purchased foediiig-stuffs or 

(North, Brislington). purchased manures, or for improvomoiits. 

Staffordshire For linseed oilcake consumed in the last year, one- 

» (Wolverhampton). third original value ; in tlio last year but one, one- 
sixth. For guano, special concentrated manures, 
bone dust, rape-cake and soot consumed in the 
last year, two-thirds ; in the last year but one (;;), 
one-sixth. 

Two-thirds value for liming in the last year of the 
tenancy, with an annual deduction of one-third 
for such outlay in previous years. 

Not more than one-half corn crops allowed on light 
land, nor more than two white straw crops in 
succession. 

Staffordshire (South)., For linseed oilcake or cotton-cake consumed and 
guano applied to green or root crops in the last 
year, two-thirds ; in the last year but one, one- 
third. 

For purchased foeding-stuffs, other than linseed 
oilcake or cotton-cake, consumed in the last year 
(by pigs), one-fourth ; in the last year but one, 
one-eighth. For superphosphate of lime ap- 
plied to root or green crops for consumption on 
the farm in the last year, one-half ; in the last 
year but one, one-fourth. Average annual out- 
lay calculated on two preceding years. If the 
occupation has been for less than four years, 
only half the stated allowances are made. 

Full value for marling in the last year, with an- 
nual deduction of one-tenth for such outlay in 
previous years; for liming, with annual deduction 
of one-fourth; fur boning with undissolvod 
bones, with annual deduction of ono-foui*th in 
the case of arable land, and ono-sevonth in the 
case of pasture ; and for manuring with rape- 
cake, with annual deduction of one-fourth. 

Full value for tile drainage, labour and haulage, 
and for planting quickset hedges (properly 
guarded and cleaned), labour and quick, in the 
last year, with annual deduction of one-tenth for 
such outlay in previous years. 


Suffolk (South) No allowances for improvements. 

Surrey I'ull value for sea-weed or fish applied in the lost 

year of the tenancy, if the incoming tenant gets 
the benefit. 


(p) In the case of soot, if applied to roots only. 
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Tliero are allowancos for guano and nitrate of soda 
in tho Weald district. Liming is paid for, and 
in the Weald district there are allowancoB for 
liming, rape-cake, rags, &c. No compensation 
for buildings erected by the tenant. 

No allowance for oilcake or for manures ; but for 
bones a payment exists by custom. No perma- 
nent improvement allowed for, except draining, 
which is extended over only a short scale of 
years. 

No allowance for oilcake ; but it is usual to allow 
for bones and guano, if put upon bare fallow for 
wheat in the last year of the tenancy, the out- * 
goer having received no benefit. Liming in the 
last year generally paid for. Few, if any, other 
improvements for which a tenant can claim. 

Notliing allowed for oilcake or corn consumed. 
Half the value of artificial manures if the crop 
is consumed on the land in the last year of the 
tenancy. Full value for (jhtilking, liming, or 
Laying down new pasture in the last year of tho 
tenancy. There is no custom that will guarantee 
an outgoing tenant being paid for fixed steam- 
engines or other erections; but generally an 
an’angemont is made between tho tenant and 
tlio agent of the estate previous to the outlay. 
Buildings of wood, and also fixed stoam-engmes 
and driving goiu* erected by tho tenant are re- 
movable. 

Wiltshire (South) . . . .Half original value allowed for artificial manures 
applied to root or green crops for consumption 
on tho farm in the last year of tho tenancy, 
provided the cultivation has been properly per- 
formed. 


Worcestershire No allowances for purchased feoding-stuflPs or 

purchased manures, or for durable or permanent 
improvements. Outgoing tenant has the wheat 
crop on one-third of the arable land. 

Yorkshire One-tlilrd original value allowed for purchased 

(North and West ; fooding-stuffs consumed in yards or buildings, or 
Eipon). on arable or pasture land in tho last six months 

of a Lady-day tenancy (except on land from 
which an away* going crop is taken). 


One-half original value for guano applied to root 
or green crops iov consumption on the farm, to 
gi’owing corn crops when the straw is for con- 
sumption on tho farm, or to hay crops for con- 
sumption on the farm in the last year of the 
tenancy. One-fourth value if appHed in the last 
year but one (artificial manures not allowed for 
on land from which an away-going crop is 
taken). 

One-half value for liming arablo land, or for boning 
pasture with undissolved bones, in the last year 
of the tenancy; one-fourth for these improvef- 


Ca. XX. B. 6. ^Sussex 
Compenaation 
for Improve^ 
menta by 
Cuatom, 


^Warwickshire 


♦Westmoreland 


Wiltshire 
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ments in the last year hut one. No allowance Cir. XX. s. 6. 
for cither on land from which away-going crop Compengation 
is taken. for Improve^ 

Four-fifths value for tile drainage, landlord finding h 

tiles, in the last year of the tenancy (provided 
the drains are cut not less than tlireo feet deep, 
and are in good working order upon the tenant 
quitting). One-fifth annually deducted for such 
outlay in previous years. For the same, tenant 
finding tiles, six-sevenths, with one-seventh an- 
nual deduction. Nine-tenths allowed for erect- 
ing buildings, landlord finding materials, in the 
last year of the tenancy, one-tenth being an- 
nually deducted for sucli outlay in previous 
years. For the same, tenant finding materials, 
uineteen-tweiitieths, with one-twentieth annual 
deduction. 


Yorkshire . .Full value allowed for steam-engines put up in 

(Malton). the last year of the tenancy, or they may be 

removed. 

Yorkshire One-third original value for linseed oilcake con- 

(North and East sumed in yards or buildings, or on arable or 

Eidings). pasture land in the last year of the tenancy; 

one-sixth for the same consumed in the last 
year but one. No compensation for purchased 
manures. 


Yorkshire For linseed oilcake and cotton-cake consumed on tho 

(West Eiding ; holding in tho last year one-fourth tho original 
Barnsley). value ; in tho last year but one, one-eighth. For 


guano applied to root or green crops for con- 
sumption . on the farm, in the last year, full 
value ; if applied to growing corn or hay, one- 
third ; if applied to pasture, two-thirds, and one- 
third if applied in the last year but one. For 
bone dust applied to green or root crops in tho 
last year, full value ; for bone dust applied to 
growing coru or hay ip the last year, full value, 
and two-thirds whore a 2 )pliod in the last year 
but one. For town manure ap^died to pasture 
land in the last year, full value, and two-thirds 
whore apidied in the last year but one. 

For liming arable land in last year, or for boning 
it with undissolvod bones, two-thirds value after 
one corn crop, and one-third after two corn 
crops, one-third being annually deducted for 
such outlay in previous years. For liming 
pasture in tho last year, or for boning it with 
undissolvod bones, five-sixths value, one-sixth 
being annually deducted for each of four suc- 
cessive pastures. 

Full value for tile (y) and stone drainage in the 
last year, one-tenth being annually deducted for 
such outlay in previous years. IMll value for 

{q) If the drains be' cut not less than 3 feet deep, and are in good working order upon 
tho tenant quitting. 
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Torkshire 

(Woist Itidiiig: 
Wakefield). 


filling up ponds, &c. For erecting buildings, 
nine-tenths when the landlord finds materials, 
nineteen-twentieths when the tenant finds ma- 
terials. 

,For linseed oilcake or cotton-cake consumed in the 
last year, one-third; in the last year but one, one- 
fourth. For guano or town manure applied to 
root or green crops or hay crops in the last year, 
ono-half; for guano applied to root or green 
crops in the last year but one, one- third. “ No 
regular practice’^ as to the ‘^number of years 
(expenditure from which the average annual 
outlay is calculated.” Three to five years.” 

Half value for liming in the last year, and one- 
third for liming in the last year but one. Half 
value for boning pastures mth undissolved 
bones in tlie last yimr. Full value for laying 
down pasture in the last year. 

Full value for tile drainage in the last year, 
annual deduction being one-sixth where land- 
lord finds tiles, and one-fifth where he docs not. 
Full value for filling up ponds, &c. 


*Walefl (North) .Allowances for feoding-stuffs or artificial manures 

are almost unknown. No allowance by custom 
for durable or permanent improvements. ** But 
in the Isle of Anglesey it has boon attempted to 
establish a custom of tenant-right by tenants 
erecting houses and buildings, and then claiming 
either a right for themselves or their successors 
to stay upon tho farm or to bo paid compensa- 
tion for the improvements.” 


*WaleB (South) No general customs exist in any county giving com- 

pensation for purchased fceding-stuils and artifi- 
cial manures. Very few allowances for durable 
improvements; but in Caermarthonshire and 
Glamorganshire there is a payment for lime. 
Buildings erected and draining executed by the 
tenant are paid for in Cardiganshire and in West 
Caermarthenshiro, but not in East Caennarthen- 
shire, Glamorganshire, Pembrokeshire or Ead- 
norshire. 
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Sect. 1. — Object and Application of Agricultural Ifoldings Act. 

The Agricultural Holdings Act, 1875 (88 & 39 Viet. c. 92), has no 
preamble, but its object may bo briefly stated to bo to seouro to all 
agricultural tenants nldve some uniform “ tenant right to that com- 
pensation for certain specified unexhausted improvements whicli has 
long been secured over a Umited area of the Idngdom to different 
tenants in different modes and degrees by the varying, and some- 
times more extensive, “ custom of the country” (a). 

The act was passed on the 13th August, 1875, and commenced Commence- 
on the loth February, 187G (scot. 58). 

The act applies only to a “ holding that is cither wholly agricul- Act applies 
tural or wholly pastoral, or in part agilcultural and as to the residue Sgsof 'Svo^ 
pastoral,” and does not apply to such holdings unless they amount to AcrcBormoro 
two acres or more. But it must distinctly be borne in mind tliat the Act applies, 
act applies to all such tenancies, if created after the commencement rable^un&M 
of the act, and to all such tenancies from year to year, current at the 
commencement of the act, unless the operation of the act has been 
formally excluded by writing. But although it may not have been 
excluded in writing, the landlord and tenant may displace its opera- 
tion ( 1 ) by mutual agreement, and ( 2 ) by taking advantage of the 
ciistom of the country. Such is shortly the effect of sects. 54, 66 , 

67, 68 , 69 and 60, which are now subjoined. 

By sect. 54, nothing in this act shall prevent a landlord and Power to du- 
tenant, or intending landlord and tenant, from entering into and 
carrying into effect any such agreement as they think fit, or shall 54 . 

(e) See Cooke on the Agricultural Holdings Act, p. 14. The act is set out Terbatim, 
post, Appendix A., Seot. 9. 
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Chap. XXI.— Agricultural Holdings Act, 1876. 

interfere with the operation thereof.” By sect. 55, parts only of the 
act may ho adopted hy mutual agreement in writing. 

By sect. 56, “this act shall apply to every contract of tenancy 
beginning after the commencement of this act, unless in any case the 
landlord and tenant (i) agree in writing, in the contract of tenancy or 
othmckcy that this act, or any part or provision of this act, shall not 
apply to the contract ; and in that case, this act, or the part or pro- 
vision thereof to which that agreement refers (as the case may be), 
shall not apply to the contract.” 

By sect. 57, “ in any case of a contract of tenancy from year to 
year or at will, current at the commencement of this act, this act 
shall not apply to the contract, if, within two months after the com- 
mencement of this act, the landlord or the tenant gives notice in 
writing to the other to the effect tliat he (the person giving the notice) 
desires that the existing contract of tenancy between them shall 
remain unaffected by this act ; but such a notice shall be revocable by 
writing ; and in the absence of any such notice, this act shall apply to 
the contract. In every other case of a contract of tenancy current at the 
commencement of this act, this act shall not apply to the contract.” 

These four sections, 54, 55, 56 and 57 are best considered togother. 
The 64tli section seems to have in view agreements made after a 
contract of tenancy, while the 56th, which starts with agreements 
made simultaneously with the contract of tenancy, seems, by the use 
of the words “ or otherwise,” to provide for agreements made after 
the contract of tenancy also. It might, perhaps, be argued that an 
agreement made after the contract of tenancy will require a con- 
sideration to sui>port it, whereas for the agreement made simul- 
taneously with the contract of tenancy, that contract itself will be a 
sufTicient consideration. If this argument bo correct, a deed would 
be necessary in the case of agreements after the tenancy. But, as the 
section speaks specifically of an agreement in writmjy it is conceived 
that a writing is sufficient, even if the waiver of the act should not bo 
held to be in itself a legal consideration. It seems clear that section 55 
may be read together with section 57, and that parties might have 
adopted part only of the act in reference to a tenancy from year 
to year, and that the whole of the act has been excluded by notice 
under that section. The revocation of the notice may be partial only. 

. By sect. 59, a tenant may not, claim compensation both under the 
act and under a custom of the country “ in respect of the same work 

(h) By sect. 4, “landlord” means the and “landlord” or “tenant” includes 
pdlTBon entitled to possossion subject to “the agent authorized in 'writing to act” 
the contract of tenancy, although the under the act, and “the executors, ad- 
land is incumbered or charged; “tenant” ministrators, assigns, husband, guardian, 
means “the holder of land” under a committee of the estate, or tnistees in 
contract of tenancy (and therefore includes bankruptcy, of a landlord or tenant.” 
assigns in the widest sense of the term) ; « 
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Or thing and by sect. 60 there is a saving for (inter alia) rights Cit.XXI.8. l. 
under any customs of the country.” jg^Hoi^Ad 

The operation of the act is threefold — (1) in giving tenants generally 

compensation for unexhausted improvements ; (2) in allowing tenants ject of Act. 
to remove fixtures ; and (3) in giving tenants from year to year a 
more secure tenure, by extending the common law notice to quit 
from six to twelve months. The two latter objects of the act have 
abeody been noticed (c) ; it remains here to deal with “ compensation 
for unexhausted improvements,” — the main feature of the statute. 


Sect. 2. — Compensation for Unexhausted Iniproeements, 

The act (sects. 5 — 19) deals, and deals separately, with three Thro© Clouses 
“ classes ” of “ improvements.” These three classes correspond with, 
but are less inclusive than, the “ permanent,” “ durable,” and “ tem- 
porary improvements” marked out in the report of the Central 
Chambers of Agriculture, which has been abeady noticed (^/). Un- 
less the improvement in respect of which compensation is claimed 
come within the category of one of these three classes, the tenant will 
still be entitled to no compensation by virtue of the act. The first 
class includes thirteen kinds of improvement, such as drainage and 
other works of construction of an extensive and expensive character. 

The second class includes six kinds of improvement, such as boning 
of land with uiidissolved bones and other expensive modes of fertilizing 
the land. The third, two kinds only, both arising from manure. 


(a) First Class Improvements. 

The improvements of the first class are, by sect. 5, as follows : — 

(1) Drainage of land ; 

(2) Erection or enlargement of buildings ; 

(3) Laying down of permanent pasture ; 

(4) Making and planting of osier beds ; 

(6) Making of water meadows or works of brigation ; 

(6) Making of gardens ; 

(7) Making or improving of roads or bridges ; 

(8) Making or improving of watercourses, ponds, wells, or reser- 

voirs, or of works for supply of water for agricultural or 
domestic purposes ; 

(9) Making of fences ; 

(10) Planting of hops ; 

(11) Planting of orchards ; 

(12) Eeclaiming of waste land ; 

(13) Warping of land. 


Id Clan : — 

Draiuago.- 

Buildings. 

Pasture. 

Osier Bods. 

Irrigation. 

Gardcus. 

Hoads. 

Water- 

courses. 


Fences. 

Hops. 

Orchards. 

lucloBure. 

Warping. 


(p) See as to Fixtures, ante, 606; and 
As to prolongation of notice to tenant 

L.T. 


from year to year, ante, 300. 
(il) Ante, 739. 

3 C 
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for Improve- 
ments under 
Ag. Hold. Act, 

Durability of 
Ist Class 
Improvement, 
20 Years. 

Amount of 
Compensa- 
tioB. 


Case of 
limited 
Owner. 


Deduction for 
Want of Re- 
pair, &c. 


Chap. XXI.— Agricultural Holdings Act, 1875. 

By sect. 10, the consent in writing of the landlord must be obtained 
previously to executing any of the above [Ist class] improvements, 
otherwise the tenant “ shall not be entitled to compensation.” 

By sect. 6, any of the above improvements “ shall not in any case 
be doomed to continue unexhausted ” beyond the end of txcenty years 
“ after the year of tenancy in which the outlay thereon is made.” 

By sect. 7, the amount of the tonant^s compensation in respect of 
any of the above improvements is ‘‘ the sum laid out by the tenant on 
the improvement, with a deduction of a proportionate port thereof for 
each year while the tenancy endures after the year of tenancy in 
whicli the outlay is made, and while the improvement continues 
unexhausted.” 

But in order to meet the case of limited ownership, it is provided 
by the same section that where the landlord was not, at the time 
of the consent given to the execution of the improvement, absolute 
owner of the holding for his own benefit, the amount of the compensa- 
tion shall not exceed a capital sum fairly representing the addition 
which the improvement, as far as it continues unexhausted at the 
determination of the tenancy, then makes to the letting value of the 
holding.” 

By sect. 11, “in the ascertainment of the amount of the tenant^s 
compensation in respect of an improvement of the first class, there 
shall be taken into account, in reduction thereof, any sum reasonably 
necessary to bo expended for the purpose of putting the same into 
tenantable repair or good condition.” 


(b) Second Class Improvements, 

ind Class The improvements of the second class ore (sect. 6) as follows : — 

Boningr. (1) Boning of land with undissolved bones ; 

ChaUdng, &o. (2) Chalking of land ; 

(3) Clay burning; 

(4) Claying of land ; 

(5) Liming of land ; 

(6) Marling of land. 


Durability of 
2nd Claes 
Improvement, 
lYem, 


Kotico to 
Landlord. 


By sect. G, any of the above improvements “ Bhall not in any case 
he deemed to continue unexhausted” beyond the end of 7 years 
“following after the year of tenancy in which the outlay thereon is 
made.” 

By sect. 12, “ the tenant shall not he entitled to compensation in 
respect of any of the above improvements unless not more than 
42 and not less than 7 days before beginning to execute it, he has 
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given to the landlord notice in writing of his intention to do so;” 
“ nor,” proceeds the section, “ where it is executed after tlie tenant 
has given or received notice to quit, unless it is executed with the 
previous consent in writing of the landlord.” 

By sect. 8, the amount of compensation is “ the sum properly laid 
out by the tenant on the improvement, with a deduction of a pro- 
portionate part thereof for each year while the tenancy endures after 
the year of tenancy in which the outlay is made and while the im- 
provement continues unexhausted.” 

The qualification ‘‘properly,” it will ho observed, does not occur in 
sect. 7, which regulates tlio amount of compensation for first class 
improvements. The deductions to which the compensation for an 
improvement of the second class is subject, under sects. 16 — 19 of 
the act, in common with compensation for improvements of the other 
two classes, are noticed in sub-soct. (d) of this chapter. 


Gu. XXI. 8. 2. 
Comfiemation 
Jor Improve^ 
menta under 
Ag. Hold, Act. 

CoQRGut of 
Landlord 
after Notice 
to Quit. 

Amouut of 
Compensa- 
tion. 


(c) Third Class Improvements. 

The third class improvements are, by sect. 5, as follow : — 3rd Claat:-^ 

AppUcation to land of purchased artificial or other purchased Manure, 
manure. 

Consumption on the holding, by cattle, sheep, or pigs, of cake or Consumption 
other feeding-stufi not produced on the holding. 

By sect, 6, the above improvements “shall not in any cose bo Durability of 
deemed to continue unexhausted” beyond the end of 2 years improvoment, 
“ following after the year of tenancy in which the outlay thereon is ^ 
made.” 

By sect. 9, the amount of compensation is “ such proportion of the Amount of 
sum properly [see supra] laid out by the tenant on the improvement 
as fairly represents the value thereof at the determination of the 
tenancy to an incoming tenant.” 

Three sections (sects. 13 — 15) qualify the right to compensation. 

By sect. 13, the right to compensation is wholly forfeited in any Exhausting 
cose where, after the execution of the improvement, “there has Compen^^^^* 
been taken from the portion of the holding on which the same was 
executed, a crop of com, potatoes, hay or seed, or any other exhaust- 
ing crop.” 

By sect. 14, the right to compensation in respect of “ consumption Custom of 
of cake or other feeding-stuff,” is forfeited, where “ under the custom Sude^m- 
of the country or an agreement,” the tenant “ is entitled to and claims 
payment from the landlord or incoming tenant in respect of the oddi- 
tional value given by that consimiption to the manure left on the 
holding at the determination of the tenancy.” 

- By sect. 15, in ascertaining compensation, “ there shall not be token Dcductioa. 

3c2 
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Cn. XXT. s. 2. 
Compemation 
for Improve^ 
menta under 
Ag.Hold. Act, 

3rd Class Im- 
provoment— 
con id. 


Deduction for 
Taxes, Rent, 
&o. 


Set-off of 
Benefit to 
Tenant, 


Tenant’s 
Compensation 
for Breach of 
Covenant. 


Landlord’s 
Compensation 
for Breach of 
Covenant. 


into account any larger outlay during the last year of the tenancy 
than the average amount of the tenant’s outlay for like purposes 
during the 3 next preceding years of the tenancy, or other less 
number of years for which the tenancy has endured.” 

And by the same section, ‘Hliere shall be deducted the value of the 
manure that would liave been produced by the consumption on the 
holding of any liay, straw, roots or green crops sold off the holding 
williin the last 2 years of the tenancy or other less time for which 
the tenancy has endured, except as far as a proper return of manure 
to the holding has been made in respect of sucli produce sold off.” 

(d) Ocnmil Deductions, 

The provisions of sects. IG— 19 which now follow, apply to im- 
provements of all the throe classes : 

By sect. 16, the tenant’s compensation is subject to deductions in 
respect of rent, taxes, rates and tithe-rent charge due or becoming 
duo by the tenant, and also in respect of “ the landlord’s compensa- 
tion” under tlie act. 

By sect. 17, “ in the ascertainment of the amount of the tenant’s 
compensation there shall be taken into account, in reduction thereof, 
any benefit which the landlord lias given or allowed to the tenant in 
consideration of the tenant executing the improvement.” 

The next 1 wo sections provide a concurrent remedy with the ordi- 
nary common law remedy for breaches of contract, if any, by either 
landlord or tenant. 

By sect. 18, where a landlord commits a breach of covenant or 
other agreement, and the tenant claims compensation for an improve- 
ment under the act, “ then tlie tenant shall be entitled to obtain, on 
the determination of the tenancy, compensation in respect of the 
breach, subject and according to” the provisions of the act. 

By sect. 19, w^here a tenant commits or permits waste, or commits 
a breach of covenant or agreement, and claims compensation for an 
improvement under the act, “ then the landlord shall be enabled by 
counter-claim, but not otherwise, to obtain, on the determination of 
the tenancy, compensation in respect of the waste or breach” (if com- 
mitted or permitted more than four years before the end of the 
tenancy) “ subject and according to the provisions of” the act. 


Sect. 3 . — Procedure to assess Compensation, 

Notice to By sect. 20 of the act, a tenant shall not be entitled to obtain 
compensation, unless one month at least before the determination of 

Claim. 
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the tenancy he gives notice (^) to the landlord of his intention’^ to Cn.xxi.s.a. 
claim it; and the landlord may, where such notice is given, give 
‘‘ before the determination of the tenancy, or within 14 days ” there- mder 
after, a counter-notice of an intention to claim compensation on his 
part. By soot. 21, the amount and mode and time of payment of 
compensation are to be settled by a reference, in case the parties do 
not agree. 

Sects. 22 — 41 provide for the appointment of referees and umpire, Rofcrcnce. 
the hearing of the reference, the form of the award, and the payment 
of the compensation money. For these sections, the reader is referred 
to the statute itself, wliich is set out at length in Appendix A. to this 
book. It may be mentioned here, that, by sect. 23, a single referee 
may bo appointed by consent ; that where two referees are a])pointed, 
either party may require the umpire to bo appointed by the luclosuro 
Commissioners for England and Wales, and that in certain cases of 
failure by referees to appoint an umpire, the appointment of an umpire 
is vested in the County Court. 

By sect. 31*“ the award shall find and state the time at wliioh each Award, 
improvement, in respect whereof compensation is awarded, is taken, 
for the purposes of the award, to be exhausted.’’ And, by sect. 32, 

the award shall not award a sum generally for compensation, but 
shall, as far as reasonably may be, specify” (1) the improvements; 

(2) the date of each improvement ; (3) in the case of an improvement 
of the first class, where the landlord consenting was not ahsoluto 
owner, “the extent to which the improvement adds to the lotting 
value of the holding;” (4) “the sum awarded in respect of each 
improvement act or thing;” and (5) the sum laid out by the tenant 
on each improvement (/). 

By sect. 33, all costs of and attending the reference are in the dis- Costa, 
cretion of the referee or referees or umpire, but are subject to taxation 
by the registrar, and the taxation subject to review by the judge of 
the County Court. 

By sect. 36, if the sum claimed exceeds 50/., hut not othmvke^ either Appeal, 
party may, within 7 days after the delivery of the award, appeal 
against it to the judge of the County Court, hut to no other court. The 
decision of the County Court judge on appeal is final, save that ho is 
bound to state a case for the High Court on a question of law. The 
decision of the High Court is final. 

By sect. 37, “ where any money agreed or awarded or ordered on Recovery of 
appeal to be paid for compensation costs, or otherwise, is not paid 
within 14 days after the time when it is agreed or awarded or ordered 

(f) For Form of Notice, Hce post, under the act, fcc ficct. 41. 

Appendix (F), Sect. 1, No. 6. As to (/) For Form of Award, see post, 
meaning of ** landlord” and “tenant,” Appendix (F), Sect. 2, No. 9. 

^ ante, 752 (5). As to service of notices 
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Ch. XXL s. 3. to 1)6 paid, it shall ho recoverable, upon order made by the judge of 
County Court, as money ordered by a County Court under its 
undtr ordinary jurisdiction to be paid is recoverable.” 

Ag, Hold, Act, ^ 


Sect. 4 . — Charge of Tenant's Compensation. 


Charge of 
GompenBation 
Money on 
Holding. 


Limited 

Owners. 


Aidyance by 
Land Im- 
provoment 
Uompany. 


It may frequonlly happen that a landlord against whom an award 
for heavy compensation has been mode, may desire to throw the burden 
from his personal estate upon his real estate. The 42nd section of the 
act therefore provides that the County Court, on proof of the payment 
of the compensation money, and ‘‘ on being satisfied of the observance 
in good faith by the parties of the conditions imposed {g) by the act, 
“ shall have power to make an order charging the holding with repay- 
ment of the amount paid,” by such instalments, &c. as the Court thinks 
fit, in favour of the landlord, his executora, administrators or assigns. 

Where the landlord is a limited owner, “ no instalment or interest 
shall be made payable after the time when the improvefcent in respect 
whereof compensation is paid,” will be taken to be “exhausted ”(//). 

And by sect. 43, “ any company now or hereafter incorporated by 
Parliament, and having power to advance money for the improvement 
of land, may take an assignment of any charge made by a County 
Court under the provisions of tliis act, upon such terms and conditions 
as may bo agreed upon between such company and the person entitled 
to such charge ; and such company may assign any charge so acquired 
by them to any person or persons whomsoever.” 


Sect. 5. — Concluding Observations. 

ActS general ^ beyond doubt that the operation of the act has been, as a 
excluded, general rule, excluded by landlords, and its permissive character has 
been severely criticised, A farmer has been known to compare it 
to a cow which gave a good pail of milk, and then kicked it over. 
Mr. Willis Bund, speaking of it in his treatise on the “ Law of Com- 
pensation for Unexhausted Improvements,” observes: “As a founda- 
tion for future legislation— the thin end of the wedge— it is most 
valuable; as a solution of the question” [of tenant-right] “almost 
worthless.” On the 1st of May, 1876, the proprietors of the “Mark 
Jjane Express” published a supplement to that journal, showing, in 
a tabular form, from very copious returns furnished “ ohiefly by 
farmers and land agents, with a few landowners,” how far, how, and 

(g) See the various sections of the act, (A) As to this, see 764, 766, ante. 
Appendix (A}, post. 
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why the oot had been excluded. These returns, it was correctly said, Gu.XXl. b. 6. 
showed eonclusively (1) that the act iu May, 1876, was very nearly a 

, - , ... . OhservatwHt. 

dead letter; (2) that it was the landlords who, in the vast majontyof 

instances, hod given notice to exclude it; and (3) that the farmers 
for the most port did not desire to come under the act. The reasons 
for this indifference, if not hostility, on the port of the farmers oi'o 
various; — most being satisfied with existing agreements, many having 
confidence in their landlords, preferring a custom of the country, or 
dreading litigation, and some few believing the act to bo in tlie 
interest of landlords rather than of tenants. 

It must be borne in mind, however, that the act applies to all DobirabiKty' 
Crown and Duchy of Cornwall lands, and that inadvertence and Act. 
other causes tending to prevent the exclusion of the act in uriting, it 
may be expected to come into operation more and more every year, 
especially on small holdings. As for the desirability of excluding 
the act, it is hard to see how, in cases whore neither agreement nor 
custom supply its place, the act can fail to be for the disadvantage 
of the landlord and the advantage of the tenant ; except os regards Fixtures, 
fixtures, in which respect it seems to ho for the interest of both parties, 
the tenant having, hy sect. 53, the power of removal, subject to the 
landlord’s option of purchase. 

Tho act deals in no way with valuations as between the outgoing ^ 

and incoming tenant. Tho landlord in reletting a farm would, goinifaud 
perhaps, stipulate that the incoming tenant, who reaps the benefit, 
should bear the cost of compensation, and on a sale by auction of tho 
reversion, the landlord’s liability woidd probably be thrown by the 
conditions of sale on the purchaser. 

A landlord retaining the ownership, and failmg to relet, would, of Fajment of 
course, have to bear the whole cost of compensation himself, and ^ 
this is a strong reason why, in the interest of tho landlord, the act, 
except as regards fixtures, should always bo excluded ; unless it could 
be provided that the act shoidd only operate qud a reletting at on 
increased value derived from the improvements effected by tho out- 
going tenant. 

It may be observed that, although the act has been in operation 
more than five years, not a single cose tmderthe compensation clauses 
has reached the High Court f nor is the Editor aware of any appeal 
imder these clauses of the act coming under the notice of a County 
Court. 
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znent. 


Land, being different in its legal nature from other property, has 
always been recoverable by a process different from the ordinary pro- 
cess of law. The proceeding was known technically, and is still 
known popularly, as an action of ejectment. The details of this 
action were formerly very cumbrous, and were based upon a legal 
fiction of a demise to a fancied person, John Doe ; this has been now 
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lor some twenty-five years abolished, but the name “ejectment” and Cn.XXll.B.i. 
a certain distinction between it and other actions, the most conspicuous 
of which was the absence of pleadings, were maintained until the Judi- High Court. 
cature Acts came into force in 1875. Under those acts the name has 
disappeared, and is replaced by the term, “ Action for the recovery 
of land.” This action, when brought in the High Court of Justice, Presont Ac- 
foUows in its details for the most part the ordinary course of an 
action in that Court. 


Sect. 1. — Proceedings in High Court of Justice. 

(a) Special Proceedings under Common Law Procedure Act. 

The Common Law Procedure Act, 1852, sect. 210, provides that 
the landlord, where one half-year’s rent is in arroar, and the landlord 
has a right to re-enter for non-payment, may serve a wit of eject- 
ment without any formal demand. The cases on tliis section, and 
the provisions as to relief against forfeiture, liave been already 
noticed (cf). It should be added here, that the section provides that 
“ in COSO of judgment against the defendant for non-appearance, if it 
appear to the court by affidavit, or bo proved upon the trial, in case 
the defendant appears,” that half-a-year’s rent was due before the writ 
was served, that no sufficient distress was found, and that the landlord 
had power to re-enter, then the landlord may recover judgment as if 
the rent had been legally demanded. 

Where the contract of tenancy is in writing, and the tenant holds 
over, the landlord may proceed against him in the speeial manner 
authorized by sect. 213 of the same act (6), wliereby considerable 
advantages are obtained (c). This procedure will still be available, 
mutatis mutandis, so far as compatible with the Judicature Acts 
and the Eulcs of the Supremo Court. But the landlord is at liberty 
to proceed in the ordinary way (^/). 

By this section, “ where the term or interest of any tenant now 
or hereafter holding under a lease or agreement in writing any 
lands, tenements or hereditaments for any term or number of yeiirs 
certain, or from year to year, shall have expired, or been determined 
either by the landlord or tenant by a regular notice to quit, and such 
tenant, or any one holding or claiming by or under him, shall refuse 
to deliver up possession accordingly, after lawful demand in writing (f?), 
made and signed by the landlord or his agent, and served personally 
upon, or left at the dwelling-house or usual place of abode of such 
tenant or person, and the landlord shall thereupon proceed by action 
[of ejecimenf] for the recovery of possession, it shall be lawful for 


Special Pro- 
coduroiii caso 
of Non-pay- 
ment of Kent. 


Spocittl Pro- 
c^uro in caso 
of holdiu{f 
over. 


Not compul- 
sory. 

15 & 16 Viet, 
c. 76, 8. 213. 

ProceediuffS 
in tho Special 
Form. 


(a) Ante, 295, 304. 

(A) 16 & 16 Viot. 0 . 76, B8. 213—217. 
(f) Cole Ejeo. 378. 


id) Sect. 218, poftt, 768. 
- 


10 . 


Soo Form, post. Appendix C., Sect. 
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Sect. 213. 
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to find Bail. 
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must not 
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distinct Title. 


There must 
be a Lease or 
Agreement in 
Writing^ 


for a Term 
certain, or 
from Year to 
Year. 


him, at the foot of the writ [in ejectment^ to address a notice (/) to 
sach tenant or person, requiring him to find bail, if ordered by the 
court or a judge, and for such purposes os are hereinafter next 
specified ; and upon the appearance of the party, or an affidavit of 
service of the writ and notice, it shall be lawful for the landlord, 
producing the lease or agreement, or some counterpart or duplicate 
thereof, and proving the execution of the same by affidavit, and upon 
affidavit that the premises have been actually enjoyed under such 
lease or agreement, and that the interest of the tenant has expired or 
boon determined by regular notice to quit, as the case may be, and 
that possession has boon lawfully demanded in manner aforesaid, to 
move the court, or apply by summons to a judge at chambers, for a 
rule or summons for such tenant or person to show cause within a 
time to bo fixed by the court or judge on a consideration of the 
situation of the premises, why suoli tenant or person should not enter 
into a recognizance by himself and two sufficient sureties in a reason- 
able sum, conditioned to pay the costs and damages which shall be 
recovered by the claimants in the action : and it shall be lawful for 
the court or judge, upon cause shown, or upon affidavit of the ser- 
vice of the rule or summons, in case no cause should be shown, to 
make the same absolute in the whole or in part, and to order such 
tenant or person, within a time to be fixed upon a consideration of all 
the circumstances, to find such bail, with such conditions and in such 
manner os shall be specified in the said rule or siunmons, or such part 
of the same so made absolute ; and in case the party shall neglect or 
refuse so to do, and sliall lay no ground to induce the court or judge 
to enlarge the time for obeying the same, then the lessor or landlord 
filing an affidavit that such rule or order has been made and served, 
and not complied with, shall bo at liberty to sign judgment for 
recovery of possession and costs of suit [in the form contained in the 
schedule (A) to this act annexedy marked 21, or to the like eff^ctf^ [fj. 

This enactment does not apply where the defendant bon& fide 
claims to hold possession, not as the claimant’s tenant but under some 
distinct title, and mokes an affidavit of such title in answer to the 
application (A). 

It must be observed that to entitle a landlord to proceed under this 
section there must be a lease or agreement in writing under which the 
defendant held till the term ended, or was duly determined by a 
regular notice to quit ; and the tenancy must have been for a term or 
number of years certain, or from year to year. A quarterly tenancy 
fi not sufficient (f) ; nor a tenancy for years determinable on lives {j ) ; 

(/) See if) infra. (A) Doe d. Sanders v. JtoSf 1 Dowl. 4. 

ig) For forms of proceedings under (i) Doe d. Carter v. Jioe, 10 M. & W. 

this enactment, see Cole Ejeo. 698, 702, 670; 2 Dowl., N. S. 449; 12 L. J., £z. 27. 

717 —722 ; Chit. Forms, 664—673 (9th ed.). (j) Doe d. Pembei ton v. Jfos, 7 B. 0. 2. 
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hor a lease for fourteen years, determined at the end of the first sovon 
years by a six months’ previous notice pursuant to a proviso therein 
contained (A). Further, the term must have expired, or boon deter- 
mined by a regular notice to quit ; and it is not siiflioient that the 
term has become forfeited and determined for non-performance of 
covenants or conditions. There must also have been a lawful demand 
in writing of possession made and signed by the landlord or his 
agent (/). But the usual notice to quit may of itself bo a sufliciont 
demand to satisfy the statute (m). It must bo served as directed by 
the act (?i), and if possible an express refusal to deliver up possession 
should be obtained ; otherwise it may bo difficult to satisfy the court 
or a judge that there has been such a refusal. 

After a sufficient refusal (express or to bo implied) has boon obtained, 
a writ in the ordinary fonn may be issued, but with a no/ico at the foot 
addressed to the defendant, requiring him, if ordered by tho court or 
a judge, to give bail by himself and two sufficient sureties, conditioned 
to pay the costs and damages which shall bo recovered in the action (o). 
Such writ must be served in tho usual manner. 

If the defendant do not appear, final judgment may bo signed and 
execution issued in the usual manner. 

When the defendant appears, an application should bo made to the 
court, or to a judge at chambers, founded upon a sufficient affidavit, 
to compel tho defendant to enter into a recognizance with two sureties, 
pursuant to tho statute (o). The notice of motion or summons must 
bo served in tho usual manner, and an affidavit of service made. Upon 
tho hearing of such motion or summons, the court or judge will fix 
the sura and time “ upon a consideration of all the circumstances ”(/?). 
A sum equal to one year’s value of tho premises, with a reasonable sum 
for costs (about 40/.) (y), is usually required ; but not a sum to cover 
the mesne profits (r). The amount will not be increased by reason of 
any dilapidations, or of any damage done to tho business by shutting 
up the premises, or the like («). 

A recognizance (when ordered) must bo entered into by tho de- 
fendant, with two sufficient sureties, in tho usual manner (/). If 
token before a commissioner in the country, there must be an affi- 
davit of caption (m). The recognizance and affidavit must be filed 
with one of the masters (x). Notice thereof must bo given forth- 
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(At) See Ike d. Cardigan v. Ror, 1 D. & 
R. 6^0, decided under the former act, 1 
Gw. 4, 0. 37. 

S Form, Appendix (C), No. 10. 

) Wilkinson y. Colley^ 6 Burr. 2694, 
198 ; Hirst v. Rwti, 6 M. & W. 393. 

(n) Ante, 762. 

( 0 ) SeeBapra[y). 


(p) Doe d. Marquis of Anglesea v. Brown^ 
2 D. & R. 688 ; Colo Ejoc. 384. 

Doc d. Levy v. Ror, 6 C. B. 272. 

Doe d. Sampson y. RO0, 6 Moo. 64. 
Doe d. Marks v. Roe^ 6 D. & L. 87 ; 
Doe d. Levy v. Roc, C C. B. 272. 

(t) Colo Ejeo. 385 ; see form, Id. 719. 
(k) See form. Cole Ejec. 720. 

(4 15 & IG Viet. c. 70, B. 21 c. 
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Chap. XXII. — Hecovkry of the Premises by the Landlord. 


Ch.XXII.b. 1. with (//). The bail may be excepted to and compelled to justify, as 

^icor^y of gg^gg 

nigh Coi^rt After the time, or the enlarged time (if any), allowed by the order 
^ for putting in bail has elapsed, “ the lessor or landlord filing an afB- 
~ - davit that such rrw/eorl order has been made and served and not com- 

tiudg^ment for , ^ p 

Want of Bail, plicd with (s), shall be at liberty to sign judgment for recovery of 

possession and costs of suit in the form contained in [schedule {A) to 
this act annexed^ marhed No. 21, or to the like effect] ” (s). 

P^>ce^ings If the recognizance bo filed and completed in due time, the plaintiff 
should proceed to trial in the usual manner. He should take care to 
pleted. ]yQ prepared to prove at the trial {inter alia) tlio service of notice of 

JudgmLt^ trial, and the amount of mesne profits to which he is entitled. If a 

and Elocution verdict be found for tlio plaintiff, the judge will not order a stay of 
Co^£tiou. judgment or execution (to allow of an application for a new trial), 
except on condition that within four days from the day of the trial 
the defendant shall actually find security by a recognizanoe with two 
UnloM, &c. sureties not to commit waste, &o. (a), unless it appear to the judge 
that the verdict was contrary to the evidence, or the damages given 
were excessive ; nor will execution bo stayed by proceedings in error 
without a recognizance pursuant to sect. 208 (i). 

16 & 16 Viet. By the Common Jjaw Procedure Act, 1852 (15 & IG Viet. o. 76), 
RocoUry of ** Whenever it shall appear on the trial of any ejectment at the 

MobueProfitfl. suit of a landlord against a tenant that such tenant or his attorney 
hath been served with duo notice of trial, the judge before whom such 
cause shall come on to be tried shall, whether the defendant shall 
appear upon such trial or not, permit tlie claimant on the trial, after 
proof of his right to recover possession of the whole or of any part of the 
premises mentioned in the writ in ejectment, to go into evidence of the 
mesne lyrofits /Acrce/ which shall or might have accrued from the day 
of the expiration or determination of the tenant’s interest in the same 
down to the time of the verdict given in the cause, or to some pre- 
ceding day to bo specially mentioned therein ; and the jury on the 
trial, finding for the claimant, shall in such case give their verdict 
upon the whole matter, both as to the recovery of the whole or any 
part of the premises, and also as to the amount of the damages to be 
paid for such mesne profits ; and in such case the landlord shall have 
judgment within the time hereinbefore provided, not only for the 
recovery of possession and costs, but also for the mesne profits found 
by the jury : provided always, that nothing hereinbefore contomed 
shall be construed to bar any such landlord from bringing any action 
tor the mesne profits which shall accrue from the verdict, or the day 

(y) See form, Cole Ejeo. 722. (a) 15 & 16 Viet. o. 76, b. 216. 

( 2 ) Sco the furm, Cole Ejec. 722 ; Chit. \b) Sot d, Lnrranl v, dfeorr, 7 Bing. 

Forms, 669. 124 ; 1 Dovl. 203. 
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specified therein, down to the day of the delivery of possession of Cn.XXII.s.l. 
the premises recovered in the ejectment.” This section applies to nil 
actions of ejectment as between landlord and tenant, and is not con- High Court 
fined to cases in which security has been given, pursuant to sect. 213 (c) . 

Mesne profits may be recovered under sect. 214, although tlie writ and 
issue do not contain any claim in respect of them (d)* 

If the tenant appear at the trial, that of itself amounts to sufficient 
proof that due notice of trial has been given, and no further evidence 
on that point is necessary (<?). 

It is optional with the landlord to proceed for mesne profits under 
this section, or to bring a subsequent action of trespass for mesne §oct. 2i4, or 
profits, &c., or for double value, or double rent (/). But where bail othorwiw. 
has been put in, pursuant to sect. 213 (z/), the recognizance is con- 
ditioned “ to pay the costs and damages which shall bo recovered by 
the claimant in the action;” and this will of course include any 
damages recovered in the ejectment in respect of mesne profits, 

&o. (A). 

By sect. 215, ‘‘in all cases in which such security shall bo given as 16 & ic Viot. 
aforesaid (/), if upon tlie trial a verdict shall pass for the claimant, ^ 

unless it shall appear to the judge before whom the same shall have privon against 
been had, that the finding of the jur 7 was contrary to tho evidence, 
or that the damages given were excessive, such judge shall not, except stayed, 
by consent, make any order to stay judgment or execution, except on 
condition that witliin four days from the day of the trial, tho defen- 
dant shall actually find security by tho recognizance of himself and 
two sufficient sureties, in such reasonable sum as tho judge sliall 
direct, conditioned not to commit any waste, or act in the nature of 
waste, or other wilful damage, and not to sell or carry off any stand- 
ing crops, hay, straw or manure produced or made (if any) upon tho 
promises, and which may happen to be thereupon, from tho day on 
which tho verdict shall have been given to the day on which execu- 
tion shall finally be maJe upon the judgment, or tho same bo set 
aside, as the cose may be \ provided always, that tho recognizance 
last above mentioned shall immediately stand discharged and bo of no 
effect, in case proceedings in error shall be brought upon such judg- 
ment, and the plaintiff in error shall become bound in the manner 
hereinbefore provided” {j). 

An order to stay judgment oT execution without any such condi- 

(A) Colo Ejcc. 388. 

(i) Sect. 2 1 3,' ante, 762. 

O') Soot. 208. Proooedingfi in nrror aro 
now abolished (R. S. C. Ord. LVIII. r. 1), 

292 388 ^ conceived that tho last paragraph 

(/) 15 & 16 Viet. c. 76, 8. 218. of sect. 215 will bo in force in case of 

. {f) Ante, 762. ippeal. 


S Ante, 761. 

I Smith r. 2li«, 9 Bxch. 307. 

Dae d. Thmpton r. Hadftm, 2 Moo. 
. 283 ; 12 A. & E. 136 ; Cole Sjec. 
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Chap. XXII. — Becovery op the Premises bp the Landlord. 
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tion, may be made in the following cases: — 1. "^ere it appears to 
the judge that the finding of the jury was contrary to the evidence. 
2. Where it appears to the judge that the damages given were exces- 
sive. 3. By consent (A-). 

By sect. 216, “all recognizances and securities entered into as lost 
aforesaid may and shall be taken respectively in such manner, and by 
and before such persons as are provided and authorized in respect of 
recognizances of bail upon actions and suits depending in the court in 
which any such action of ejectment shall have been commenced (/) : 
and the officer of tho same court, with whom recognizances of bail are 
filed, shall file such recognizances and securities, for which respectively 
the sum of two shillings and sixpence, and no more, shall be paid ; 
but no action or other proceeding shall be commenced upon any such 
recognizance or security after the expiration of six months from the 
time when possession of tho premises, or any part thereof, shall 
actually have been delivered to the landlord.’’ 

The order to stay, &c., whether made with or without the above- 
mentioned “condition,” should be drawn up and served forthwith. 
And if a recognizance be ordered, the defendant should take care to 
enter into one, with two sufficient sureties, within four days after the 
verdict, cxclmive of the day of trial. It seems that notice of such 
recognizance should be given forthwith, and that the sureties may be 
compelled to justify in like manner as where a tenant is ordered to 
find bail before being permitted to defend (;w). 

By sect. 217, a special procedure was provided where the right of re- 
entry accrued in or after llilary or Trinity Terms. Tho section is as 
follows : “ In all actions of ejectment hereafter to be brought in any 
of her Majesty’s Courts at Westminster, by any landlord against his 
tenant, or against any person claiming through or under such tenant, 
for tho recovery of any lands or hereditaments in any county, except 
London or Middlesex, where the tenancy shall expire, or the right of 
entry into or upon such lands or hereditaments shall accrue to such 
landlord in or after Hilary or Trinity [^Terms’] respectively, it shall be 
lawful for the claimant in any such action, at any time within ten 
days after such tenancy shall expire, or right of entry accrue as 
aforesaid, to serve a writ in ejectment in tho form contained in the 
schedule (A) to this act annexed, marked No. 13, except that it shall 
command the persons to whom it is directed to appear within ten days 
after service thereof, in the court in which such action may be brought; 
jind the like proceedings shall be thereupon had as hereinbefore pro- 
vided, save that it shall be sufficient to give at least six clear df^rs’ 
notice of trial to the defendant before the commission day of the 

(A) For form of order, see Cole Ejec. (/) See 32 & 33 Viot. o. 38. 

776. {m) Cole Ejec. 389. 
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assizes at which such ejectment is intended to he tried ; and any 
defendant in such action may, at any time before the trial thereof,, 
apply to a judge by summons to stay or set aside the proceedings, 
or to postpone the trial until the next assizes ; and it shall be lawful 
for the judge, in his discretion, to make such order in the said cause 
as to him shall seem expedient.” It would probably be hold, since 
the decision in The Oovernors of Chrisfs College v. Martin (»), that 
the old terms subsist for the purposes of this enactment ; and that a 
landlord may avail himself of the provisions of the section so far as 
they can be considered as still in force and of advantage to him. The 
obligation on the tenant to appear within ten days may bo taken to 
be at an end, as in all cases now the appearance by a defendant must 
bo in eight days (a). The object of this enactment is to enable land- 
lords to proceed to trial at the ensuing assizes, and to prevent tenants 
and persons claiming through or under them, from wrongfully hold- 
ing over until the second assizes, which, but for this section, they 
might do in many cases. The section applies not only where the 
tenancy has expired or been duly determined by a notice to quit> 
but also to cases where a right of entry has first accrued under 
a proviso for re-entry for non-perfonnance of any covenant or 
agreement on some day in or after Hilary or Trinity Sittings ( j;). 
The writ is in the usual form, except that it directs the defendants 
to appear within eight days after service thereof. It must not only 
be issued, but also served within eight days after the tenancy has 
expired, or the right of entry first accrued, otherwise the writ, 
or the service thereof (as the case may be), will be irregular (j). 
But the application to set it aside must, as in other cases of irregu- 
larity, be made promptly (r), and must be supported by an affidavit 
showing specially when the tenancy expired, or the right of entry 
accrued, and when the writ was issued, and when the copy was served. 
It cannot be objected at nisi prius that the action was not com- 
menced within eight days after the right of entry accrued, that being 
merely matter of irregularity («). If the defendant appear, the pro- 
ceedings to trial are the same as in other cases, except that at 
least six clear days’ notice of trial ” must be given, i. e. exclimve 
both of the day of notice and of the commission day. The want of 
sufficient, or indeed of any, notice of trial will be waived if the 
defendant appear at the trial, and take his chance of the verdict {t). 
It is not necessary to prove at the trial that notice of trial has 
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J ) 30 L. T. 637. 

R. S. G., Ord. II., r. 3; Appendix 
Fart L, No. 1. 

) Poe d. Antrobus v. PepsoUf 3 B. & 
[. 402 ; Poe d. Rattan v. Brindley^ 4 
*B. & Adol. 84. 


(y) Poe d. Rankin v. Prindleyy supra. 

(r) Cole Ejec. 390 ; Reg. ftac. H. T. 
1863, Nos. 135, 136. 

Poe d. Rankin v. Brindley^ supra. 

\t) Poe d. Antrobus v. Jcpson^ supra. 
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Chap. XXII. — Recovery of the Premises by the Landlord. 

been given, unless the plaintiff seeks to recover mesne profits in the 
ejectment («). 


(h) Proceeding hj ordinary Action. 

It is generally advisable for a landlord to proceed against a tenant 
in the special manner iiutliorized by 15 & 16 Viet. c. 76, ss. 213 — 217, 
when prafjticablo, because he thereby obtains considerable advantages ; 
but he is always at liberty to proceed in the ordinary manner, like 
any other person. Sect. 218 expressly provides, that “ nothing herein 
contained shall be constnied to prejudice or affect any other right 
of action or remedy which landlords may possess in any of the cases 
hereinbefore provided for, otherwise than hereinbefore expressly ^en- 
acted.’’ In some cases the landlord has no option to proceed other- 
wise than in the ordinary manner, ox. gr. where the tenant did not, 
at the time when his term ended or was determined, hold under any 
lease or agreement in writing ; or where the same has not expired, or . 
been determined by a regular notice to quit, but some forfeiture is 
relied on. 

Before commencing an ejectment the landlord should ascertain 
clearly that he has a right of entry, i. e. a legal right to actual pos- 
session of the property, and not merely a right to tho reversion and 
its incidents, such as rent, &c. The tenancy must have expired by 
cfRuxion of time, or have been determined by duo notice to quit, or 
in some other legal manner; or the lease or agreement must have 
contained a proviso or condition of re-entry to take effect on some 
act or event whioli has happened, or on the breach of some covenant 
or stipulation which has not been performed (r). A mere breach of 
covenant is not sufficient to support an ejectment, unless the lease or 
agreement contains a proviso for re-entry applicable to such covenant, 
but the remedy is only by action for damages (a;). Generally speak- 
ing, an ejectment cannot be maintained for non-payment of rent 
(notwithstanding a proviso for re-entry applicable thereto), unless half- 
a-yeor’s rent or more is in arrear and there is no sufficient distress 
to be found on tho demised premises countervailing all the arrears 
due (y), with the rent being demanded (s). But sometimes the lease 
expressly provides, that in cose any rent shall be in arrear for a 
specified number of days (although no formal demand shall have been 
made thereof), it shall be lawful for the lessor to re-enter &o. (a). 
Such words, or any others to tho like effect, are sufficient to dispense 

Doe d. Anirohus v. Jepson^ supra. (y) 15 & 16 Viot. c. 76, 8. 210; Cross v. 

(r) See lloipie v. Cummings^ 16 C. B., Jordan^ 8 Excli. 149. 

N. S. 421. (z) mil V. Kempshall, 7 C. B. 976. 

(:r) Lit. B. 326 ; Doe d. Wilson v. [a) See 8 & 9 Viet. o. 124, Sched. 2, 
Phillips f 2 Bing. 13; Doe d. Dark v. Col. 2, Form 11, post, Appendix A., 
Rouditch^ 8 Q. D. 973. Sect. 1. • 



Sect. 1. — Fsoceedinos in High Court of Justice. 


7C9 


with the necessity for a formal demand of the rent according to the Cu.XX.II. 8.1. 
strict rules of the common law (b). s^tviy of 

Sometimes a demand of possession is necessary before an ejectment Court 
can be maintained (c), although the defendant is not entitled to the 
usual notice to quit. This happens when the defendant is, by con- " “ 

struotion of law or otherwise, a tenant at will to the plaintiff, and roasctwiou 
fiuoh tenancy has not been legally determined by entry or other- 
wise (rf). 


The procedure in an ‘‘action of ejectment,'’ or, as it is now called, 

“ an action for the recovery of land,” is the same, for the most part, Actions, 
as that in use in ordinary actions. There are, however, some points With coi-tain 
in wliich this action is peculiar, and these will be duly noticed, and 
it may be well to call attention to some few details as to tlie writ 
under the old practice. 

The m'it should bo “directed to the persons in possession by Writ to have 
name”(r'). The Christian and surname or title of dignity (/) of Ocfendnnia. 
each person in possession os tenant or subtenant of all or any part 
of the property claimed, should bo correctly stated. But the court, ThFuct of 
even under the old practice, refused to set aside the writ, or the copy ““ ' 

and service, when the writ was faulty by reason only of a mis- 
nomer {g)o 

Only persons in possession as tenants or subtenants should be Only TonantH 
named as defendants in the writ ; not their wives, children, servants, tenants in 
or visitors, for they do not occupy as tenants, and are not “ persons in 
possession” within the meaning of sect. 168 of the act 15 & 16 Viet, 
c. 76. Generally speaking, the occupation of a servant is considered 
as the occupation of his master by his servant (4). But the servant 
of a deceased tenant may so act as to render himself liable to be 
sued personally in an ejectment {/) ; and if he appear to the wit it 
will be no defence that he occupied merely os the servant of another 
person (4). 

If there be a tenant in possession who occupies by a subtenant, the Teuants wlio 

have Hublet. 


(^) Doe d. Jfairis v. IfasierSf 2 B. & G. 
490 ; Goodrighi d. Hare v. Caior^ 2 Douf^. 
477, 486; homer's case, Co. B., Pt. 5, 
40 b ; Cole £jcc. 411, 412. 

(c) See fonxi of such demand, post, 
Appendix C., Sect. 9; but it need not 
be in writing. 

((f) Colo £jec. 58. 

is) See 16 & 16 Viet. c. 76, s. 168. 

(/) Titles of dignity should be thus 
stated, viz. : The Most Noble A., Duke of 
B. ; llie Most Honorable C., Marquis of 
D. ; The Bight Honorable £., Earl of F. ; 
The Bight Honorable G., Viscount H.; 
The Bight Honorable J., Baron K. ; The 
Bight Honorable L. M. [this is applicable 

L.T. 


to nicmhors of Her Majesty’s Privy 
Council] ; The Honorable N. 0. [Sons of 
Peers]; Sir P. Q., Baronet; Sir B. S., 
Knight ; and the like. Tho title or addi- 
tion of M. P., or Esquire, need not be 
given, hut may sometimes be added by 
way of courtesy. 

(g) Dos d. htanton v. Roe^ 6 M. & S. 
203 ; WiUs V. Ld, Sujicid, 4 C. B. 760 ; 
6 D. & L. 177: 

(A) Decks V. Deavmont, 16 East, 33; 
Mayhew v. iiuttle, 4 E. & B. 347. 

(*) Doe d. JtkiuH v. Doe, 2 Chit. B. 179; 
Doe d. Cvffy, Stradling, 2 Stark. 137. 

(A) Doe d. James v. IStaunton^ 2 B. & A. 
371; 1 Chit. B. 113. 

• 8 IJ 
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former may be named in the writ as one of the defendants (in) : but it 
is sufficient to name the subtenant, leaving him to give notice of the 
writ to his immediate landlord, pursuant to 15 & 16 Viet. o. 76, 
s. 209. 

Subtenants in possession of all or part of the property claimed 
should bo named in the writ(7*). Occupiers of apartments or lodgings 
are generally subtenants of part, and therefore may be named in the 
writ [o ) ; but it is more usual to omit them {p). 

If the possession of the premises is vacant^ the writ should be 
directed to the person who would have been tenant in possession if he 
had not abandoned the possession (j). If he be dead, the writ should 
bo directed, not to him, but to his executors or administrators (r). 
If there be no rightful executor or administrator, an executor de son 
tort, \tho has taken possession^ may be sued (r). 

The property claimed should bo described in the "writ “ with reason- 
able certainty ”(«). The want of such certainty did not nullify the 
writ, but was only ground for an application to a judge or master for 
better particulars of the land claimed, which he has power to give in 
all eases (<). An order for such particulars has not usually been 
made, except under special circumstances, because any defendant may 
defend for the part in his own possession, and can generally be at no 
loss as to its identity (w), and now will not ordinarily be wanted, 
because the defendant can generally obtain such further information 
08 he requires from the statement of claim. 

The property need not be described with such certainty os to 
identify it, or to distinguish it from other property in the same 
parish (.r), although it is not unusual to do so, when conveniently 
practicable. A general description of the property will usually be 
sufficient. 

The form of indorsement given in the Eules of the Supreme Court 
is as follows : — 

“ The plaintifl^s claim is to recover possession of a house. No. , 

in Street, or of a farm called Blackocre, situate in the parish 

of , in the county of (y). 

The parish and county wherein the property lies should be cor- 
rectly stated. The prescribed form above given says “ in the parish 
of , in the county of If any mistake be made, an 

(w) Roe V. WhiggZy 2 Bos. & P., N. It. 80 ; Hoe d. Pamphilon v. R/oe^ 1 Dowl., 
330. N. S. 186. 

(m) Hoe d. Turner v. Gee, 9 Dowl. 612. (e) See 16 & 16 Viet. o. 76, b. 168. 

Colo Ejec. 84; Hoe d. Heneon y. Roe, (t) Id. sect. 176. 

ID. & L. 667 ; Hoe d. Threader y. Roe, (w) Hoe d. Baxton v. TwiMr, 11 C. B. 

1 Dowl., N. S. 261; Rrawley y. Wade, 896; ColeEjeo. 86, 86. 

M‘Clel. 664. (j) Id. 86. 

(p) See Colo Ejeo. 76, 84. (y) B. S. C., Appendix (A), Fart II., 

(q) Id. 86. Sect. 4. 

(r) Hoe d. Crottch y. Roe, 13 L. J., Q. B. 
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amendment will generally be permitted at the trial, imless it appear 
that the defendant has been actually misled or prejudiced by the mis- 
description (r?). 

The -writ should state correctly the names of all the persons in 
whom the title is alleged to be ; but the Rules of the Supreme Court 
give “the court or a judge’’ ample powers for adding parties at any 
stage of the proceedings (6), and for allowing one or more of many 
parties having the same interest to sue on behalf of all (c). The writ 
need not attempt to distinguish whether all or any of the plaintiffs 
claim jointly or severally. 

The writ must be served in the same way as in other actions, 
except where the possession is vacant, in which case service may, 
“ when it cannot otherwise be effected, be made by posting a copy of 
the writ upon the door of the dwelling-house or other conspicuous 
part of the property” (rf). 

When the property is within the jurisdiction of the High Court of 
Justice, an order may bo made allowing the writ to be served on a 
defendant out of the jurisdiction (e). 

Substituted service may be allowed in some cases (/). 

Generally speaking, each defendant should be served separately. 
But where several defendants are in possession os joint tenants, and 
that is distinctly shown by afEidavit, service on any one of them of a 
"writ in the old form has been held to be sufficient {g). 

Therefore, also, service on one of several executors is sufficient, 
provided the affidavit shows them to be joint tenants in possession as 
such executors (A). 

Churchwardens and overseers are not considered as joint tenants, 
and therefore each must bo served separately (i). 

The writ should be served on companies, public commissioners, &c. 
in the manner authorized by their special act, or some act incorporated 
therein {k). 

We have already seen that there is a special provision for service 
in the case of vacant possession ; but it must not bo supposed that the 
possession of land is “ vacant” merely because nobody happens to bo 
upon it at the time of issuing or serving the writ! That frequently 


Cii.XXII.B.l. 
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(a) See Doe d. Marriott v. Edu arde^ 1 ( 7 ) Doe d. Overton v. Roe. 9 Dowl. 1039 ; 

Moo. & E. 319 ; 6 C. & P. 208. Doe d. v. Roc, 1 D. & L. 873 ; Doe d. 

ip) E. S. C., Ord. XVI., r. 13. Renueit v. Roe, 7 C. B. 127. 

\c\ Id. r. 9. And see Blake v. Done, 31 {h) Doe d. Strickland v. Roc, 4 D. & L. 

L. J., Ex. 100. 431 ; 1 Bail 0. C. 210 ; Doe d. Paul v. 

(rf) E. S. C., Ord. IX., r. 8 . Munt, 1 Chit. E. 162. 

{e) E. S. C., Ord. XI., r. 1 . And see (♦) Doed. Weeke v. Roe, 5 Dowl. 405. 

Daniel ▼. Woodroffe, 7 Dowl. 494, where \k) E. S. C., Ord. IX., r. 7. See the 

jMrwffo/ service out of the jurisdiction was Companies Clauses Consolidation Act, 
held to be sufficient. 1846 (8 & 9 Viet. c. 16), s. 135 ; the Eail- 

(/) E. S. C., Old. IX., r. 2. See, too, ways Clauses Consolidation Act, 1846 

Doe V. Roe^ D. & E. 514 ; Doe d. Rarriton (8 & 9 Viet. 0 . 20), s. 138 ; the Commis- 

V. Roe, 10 Fiice, 30. sioners Clauses Act, 1847 (10 Viet. 0 . 16), 

• s. 90. 

3d2 
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happens when there is a tenant in possession. There may he a legal 
or constructive possession without any actual occupation, or during 
the tenant’s absence (/). If ho has left any of his goods or chattels 
on the premises, or any part thereof — ex. gr. beer in a cellar, or hay 
in a barn — ho thereby virtually retains possession of the premises, and 
it would bo improper to proceed in ejectment as in case of a vacant 
possession, especially if his place of residence be known (;w). But if 
the affidavit show that the person named as defendant in the writ was 
recently in possession as tenant of the premises sought to be recovered, 
and that ho has since abandoned and deserted the possession of them, 
and cannot bo served, personally or otherwise, with a copy of the writ, 
and that nobody was in or upon the premises, or any part thereof, at 
the lime when a copy of the writ was posted upon the door of the 
dwelling-house or other conspicuous part of the property, service in 
the special form will probably suffice. 

By 15 & l(J Viet. c. 76, s. 209, ‘‘every tenant to whom any such 
wi‘it in ejectment shall bo delivered, or to whose knowledge it shall 
come, shall forthwith give notice thereof (;/) to his landlord, or to his 
bailiff or receiver, under penalty of forfeiting the value of three years’ 
improved or rack rent of the premises demised or holdon in the pos- 
session of such tenant, to the person of whom he holds, to be reeo- 
vered by action in any court of common law having jurisdiction for 
the amount.” In such action the plaintiff, being considered as a 
“ party grieved,” may recover the above penalty, together with full 
costs of suit; 

There is a corresponding enactment in the County Courts Act, 
19 & 20 Viet. c. 108, s. 53 (o). 

Of course when the claimant in the ejectment is the immediate 
landlord of the defendant, no such notice need be given. 

Any person named as a defendant in the writ may appear within 
the time appointed. Ilis right to do so cannot be questioned upon a 
summary application to strike out or set aside the appearance, founded 
upon an affidavit stating that he is not in possession, by himself or his 
tenants, of any port of the property claimed, os that would be to allow 
the plaintiff to contradict his own statement made by his having 
named the person in question as a defendant to the action, and would 
amount to trying the whole question on affidavits (p). But, if he 
defend for more than he is in po^ession of by himself or his tenants, 
an application may be made to confine his appearance and defence 
pimuant to sect. 176 of the Common Law Procedure Act, 1852. 

“^Any person named in the writ may defend not only for the land in 

(l) See Doe d. Burrowe y. Roe^ 7 Dowl. Chit. R. 506, n. 

326 ; Doe d. Johnson v. Roe, 12 L. J., (n) See Form, post, App. 0., No. 24. 

Q. B. 97 ; 2 Chit. Arch. 1019 (llthed.). (o) Post, 791. 

(m) Savage v. Dent^ 2 Stra. 1064 ; 1 (p) Doe d. Turner v. Oee^ 9 Dowl. 612.* 
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his own possession, but also for other land olaimed in the writ and in Cu.XXII.b.i. 
the possession of his tenants, whether the latter bo named in the writ 
or not ( j) . Court 

If a mere servant, bailiff or other person having no title be named 
as a defendant in the writ, and served with a copy, ho should not q£ 

appear; for he may be personally liable as a trespasser, and his Tonant. 
capacity of servant, &c. will afford no defence, and he may be con- 
demned in the costs of the action (r). He should liand over the copy 
writ to his employer, and leave him to defend or not as he may think 
fit. If judgment bo signed against him for want of appearance no 
costs will be recoverable (a) ; except, perhaps, as damages in a subse- 
quent action of trespass for mesne profits, &o. (^) ; nor will the judg- 
ment be any evidence in such subsequent action tliat the party served 
with the writ, and who suffered judgment by default, was in actual 
possession of the land, either as a tenant or trespasser, at the time of 


such service or judgment (//), 

Any person not named as a defendant in the writ of summons may, 
by leave of the court or a judge, appear and defend on filing an not named, 
affidavit showing that ho is in possession of the land either by himself 
or his tenant {x). Any person appearing to defend an action for the 
recovery of land as landlord, in respect of property whereof ho is in 
possession only by his tenant, shall state in his appearance that ho 
appears as landlord (//). The application should be by summons (s). 

Nice questions of title will not bo entered into on such applituitioii Court will 

to appear under these niles ; but nevertheless the court, or judge e/retiouiii 

or master, will exorcise some discretion in granting or refusing tho allowing nuch 

. . . -i* j. i .1 i.*ii Appcaruiico. 

application {(t)» Where a person claims in opposition to tlie title 

of tho tenant in possession, ho can in no light be considered as his 
landlord, and should not be allowed to bo a co-defendant with the 
tenant (6). Where it is shown that tho tenant obtained possession 
from the claimant, a third person claiming adversely will not be per- 
mitted to defend os landlord of sucli tenant (c). So whore tho tenant 
obtained possession from a person through whom the plaintiff claims, 
and such tenant has attorned and paid rent to the plaintiff, even 
subsequent to the commencement of the ejectment, a tliird person 
claiming adversely, and wishing to shift the burden of proof, will imt 
be permitted to appear and defend as landlord of the tenant in posses- 
sion (d). But the word “ landlord extends to all persons claiming 


(g) Cole Ejeo. 123. 

(r) Doo d. Cufy, StraMing, 2 Stark. 
187 ; Doe d. James v. StantoUf 2 B. & A. 
371. 

(«) Gray on Costa, 196. 

(<) Colo Ejec. 339. 

(u) Id. 124, 642. 

{X) R. S. C., Ord. XII., r. 18. 

• (y Id. r. 19. 


(z) Soo Croft V. Lumki/f 4 E. & B. 608 ; 
24L. J., Q. B. 78; Whituorth v. 7/«w- 
phries, 6 H. & N. 185 ; 29 L. J., Ex. 113. 

(a) Butler v, Meredith^ 11 Exch. 86, 94 ; 
Whitworth V. Bumphrm, supra. 

(b) Fairdaim d. FoivUr v. ShamtUk^ 3 
Burr. 1295. 

(c) Doe d. Horton v. Ithye^ 2 Y. & J. 88. 
[tl) Whltnorlh V. lIuMphricftf supra. 
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title consistent with the possession of the occupier, whether he has 
actually received any rent or not (<?). It seems that a mortgageo 
may defend as landlord of the mortgagor whom he has permitted to 
remain in possession (/). But a mortgagee, who has no interest in 
the result of an ejectment, ought not to bo put forward merely to 
serve the purposes of the mortgagor or his tenant in possession (f/). 
In an ejectment by a lessor against a lessee for a forfeiture for 
breaches of covenant, an elegit creditor of the lessee who has not 
obtained actual possession under the writ, nor receipt of any rent, will 
not bo permitted to appear, he not being in possession by himself or 
his tenant within the meaning of the act (A). Two persons claiming 
separately will not bo permitted to defend as landlords of the same 
tenant for the same land (f). But one person may, it would seem, 
defend as landlord of the whole premises, and another os assignee of 
a sublease of part (A*). 

A person not named as a defendant in the writ, but who is in 
possession by himself or his tenant, will be allowed to appear and 
defend without giving security for costs, notwithstanding he resides 
abroad (/). 

Wliere a person not named as defendant in the writ of summons 
has obtained leave of the court or judge to appear and defend, he 
must enter an appearance according to the ordinary rule (w), “ intituled 
in the action against the party or parties named in the writ as defen- 
dant or defendants, and shall forthwith give notice of such appearance 
to the plaintifi^s solicitor, or to the plaintiff if he sues in person, and 
shall in aU subsequent proceedings be named as a party defendant in 
the action’’ (n). 

When a person appears as “landlord” of a particular tenant in 
possession, he is at liberty to set up any defence which such tenant 
might have set up had ho appeared to the action, except the wont of 
a notice to quit from the claimant to the tenant in possession, who 
has suffered judgment by default (e). Whatever estoppels from dis- 
puting the claimant’s title would have bound the tenant in possession 
will bind him equally (/)), whether by act in pais or by admissiois of 
the tenant (q). 


((') Lmlocl' d. Korrii v. Dancader^ 4 
1^. R. 122; Doe d. HeblethwaiU y. AoCf 
cited 3 T. R. 783. 

(/) Doe d. Tilyard v. Cooper^ 8 T. R. 
G46. 

4(y) Doe d. Pearaon y. Eoe, 6 Bmg. 613. 

[h) Groft y. Zumleyt 4 E. & B. 614 ; 24 
L. J., Q. B. 78, 80 ; Thompson v. Tom* 
kineonf 11 Exoh. 442. 

(0 Doe d. Lloyd y. Em, 15 hi. & W. 431. 

(k) See Chester y. Wortky, 17 0. B. 410. 


(Q Sutler y. Meredith, 11 Exoh. 86 ; 24 

L. J., Ex. 239 ; ovemiliiig Doe d. Mudson 
y. Jameson, 4 M. & R. 570. 

(«) R. S. C., Ord. Xn., IT. 1-15. 

(») Id. r. 20. 

o) Doe d. Davis y. Creed, 6 Bing. 327. 
(/?) Doe d. JTniyht y. Lady Smythe, 4 

M. & B. 347 ; Doe d. Manners y. Mixem, 
2 Koo. & R. 56 ; Doe d, Willie y. Bireh* 
more, 9 A. & E. 662. 

{g) Doe d. Mee y. Sutherland, 4 A. ft E. 
784. 
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Any person appearing to a writ of summons for the recovery of 
land shall be at liberty to limit his defence to a part only of the 
property mentioned in the writ, describing that port with reasonable 
certainty in his memorandum of appearance, or in a notice intituled in 
the cause, and signed by him or his solicitor, such notice to be served 
within four days after appearance; and an appearance where the 
defence is not so limited shall bo deemed an appearance to defend for 
the whole”(r). If one of several defendants, who has a good defence 
as to part only, joined in defending for the whole, he will thereby 
render himself liable to the general costs of the suit, if the claimant 
recover any part(«). It is, therefore, most important for such a 
defendant to give a proper notice in due time. Any defendant who 
defends for part only and fails, is liable, with the Other defendants, 
to all the plaintiff’s costs (t), 

A form of notice limiting a defence is given in the Appendix A. to 
the Eules of the Supreme Court (h). 

“ In case no appearance shall be entered within the time limited for 
appearance, or if an appearance be entered but the defence be limited 
to part only, the plaintiff shall bo at liberty to enter a judgment that 
the person whose title is asserted in the writ shall recover possession 
of the land, or of the part thereof to which the defence does not 
apply” (a:), and affidavit of service of writ must be filed before judg- 
ment con be so entered (y). 

If the plaintiff has indorsed on his writ a claim for mesne profits, 
arrears of rent or damages for breach of contract, ho may still enter 
judgment for possession as if that was the only subject-matter of his 
claim, and proceed for the rest of the claim as in ordinary cases (c). 
It was formerly the rule that, in such a case, no costs should be 
recovered under the judgment, but that they might be recovered in a 
subsequent action for mesne profits, &o. {a). And this would seem 
to be still the cose, os the rule of court, unUke those relating to judg- 
ment for want of appearance in money claims, is silent as to costs. 
But imdor Order LV. of the Eules of the Supreme Court, a judge 
would have power to grant costs on a special application for that 
purpose. 

The venue in actions of ejectment was formerly local, but local 
venues are now abolished, the plaintiff being at liberty to propose any 
place at which the court sits for trial of the action, subject to alteration 
by order of a judge, which order may be discharged or varied by a 
divisional court (i). 


Cn.XXIL8.l. 
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(f) R. S. C., Old. in., r. 21. 

(«) Jko d. Biihton y. Hughet, 6 Tyr. 
057; 4 Dowl. 412 ; Cole l^eo. 128. 

it) Johnson y. Mills, L. R., 8 C. P. 22 ; 
.37 L. J., 0. P. 67. 

(tt) R. 8. G., Ord. XII., r. 22, Appen- 
dix A., Part I., Form No. 7. 


te) R. S. 0., Old. XIIL, r. 7. 

&) Id. r. 2. 

Cz) R. 8. C., Ord. Xin., r. 8. 

(a) Do 0 V. Davies, 1 Esp. 358 ; Dos v. 
Enddart, 2 G., M. & R. 316 ; 4 Dowl. 437; 
Oraos y. Morgan, 2 Binfc. N. G. 534. 

(5) R. S. C., Ord. XXXVr., r. 1. 
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Chap. XX]|p||llliravER^ op the Premises by the Landlord. 

The plaintifE cannot, unless by leave of the court or a judge, join 
any cause of action with an action for the recovery of land, except 
claims in respect of mesne profits or arrears of rent in respect of the 
premises claimed, or any part thereof, and damages for breach of any 
contract under which the same or any part thereof ore held(c). 

The statement of claim should contain such particulars as will 
avoid the necessity of the defendants making any special application 
for particulars. 

“ No defendant who is in possession by himself or his tenant need 
plead his title, unless his defence depends upon an equitable estate or 
right, or he claims relief upon any equitable ground against any right 
or title asserted by the plaintiff.” In other cases it is enough to state 
that he is in possession by himself or his tenant (df). 

Specimens of pleadings in an action for the recovery of land by a 
landloiHi from liis tenant may be found in the Appendix to the Rules 
of the Supreme Court (c). 

The defendant may set up any counter-claim, but the court or a 
judge may order the claim and counter-claim to be separately tried (/), 
and they will probably, in using their discretion, be guided by the 
analogy of the rule as to joinder of causes of action, which has already 
been referred to. 

In Wallen v. ForresH {g)f a tenant holding over was not allowed, in 
an action of ejectment by the landlord, to interrogate him as to 
whether his title had expired. 

If a plaintiff who is bound to deliver a statement of claim fails to 
do so, the defendant may apply for judgment dismissing the action 
with costs for want of prosecution (A). 

If a defendant is in default with his pleading, the plaintiff may 
enter a judgment, that the person whose title is asserted in the writ 
of summons shall recover possession of the land with his costs (t). If 
a claim for mesne profits, &c. be added in the writ, the plaintiff may 
have judgment for them, and an inquiry, if required, as to the amount 
08 in other actions for pecuniary debts or damages (A). 

Formerly in the event of the defendants not appearing at the trial, 
the plaintiff was entitled to judgment in ejectment without proof (/), 
but had to prove his claim for mesne profits, &o. as in other undefended 
actions. Under the present practice there is only one rule apply- 
ing to all actions, viz, “ If when an action is called on for trid, 


1^) R. S. G., Old. XVII., T. 2. For in- 
Rt£oo8 in whiob joinder of other caiues of 
action have been allowed, see Tawcll v. 
The Slate Co., L. R., 3 Ch. Div. 629; JFhet- 
a/oM V. Jiavia, L. R., 1 Ch. Div. 99; 45 
L. J., Ch. 49 ; Cook v. Fnchmarah, L. R., 
2 Ch. Div. Ill ; 45 L. J., Ch. 604 ; AlUn 
v. Kennet, 24 W. R. 845; Kitehing v. 
Kitching, 24 W. R. 901. 


[d) R. S. C., Ord. XIX., r. 16. 

( 0 ) R. S. C., Appendix C., No. 24 ; and 
see post, Appendix £., Sect. 2 (b). 

U) R. 8. C., Ord. XIX., r. 3. 

[g) L. R., 7 Q. B. 239. 

(A) R. 8. C., Ord. XXIX., r. 1. 

(1) Id. r. 7. 

\k) Id. r. 8, and rr. 2—6. 

(0 16 & 16 Viet. c. 76, B. 183. 
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the plaintiff appears and the defendant does not appear, thou the Cic.XXILb.1. 
plaintiff may prove his claim, so for as the burden of proof lies upon 
him”(m). If “the defendant appears and the plaintiff does not JiighConH 
appear, the defendant, if he has no oounter-oloim, shall be entitled to 

judgment dismissing the action ; but if he has a counter-olaira, then 

he may prove such claim so far os the burden of proof lies upon 
him” (w). 

Only one counsel will be allowed to address the jiny on behalf of Number of 
the claimants, whether they claim under the eanio or distinct titles {o ) ; 
but, of course, one may open the case, and another sum up the evi- 
dence, as may be arranged between them. Only one counsel will bo 
allowed to address the jury on behalf of the defendants except whore 
they appear to the action and defend separntehj in respect of different 
parts of the propert}'', or under distinct titles {p) : but tlie counsel for 
each defendant who defends separately may cross-examine the plain- 
tiff^s witnesses, and may also produce and examine witnesses for his 
own client {p) ; and it seems that the counsel for one defendant may 
open the defence, and the counsel for another sum up the evidence, as 
may be arranged between them. 

The claimant is generally entitled to begin, because the onus of proof nijrbt to 
lies on him to show his title ; but the defendant will bo allowed to 
begin upon admitting the whole of the plaintiff’s case (i. e. each and 
every link of his title), and relying upon a totally distinct title (r/). 

Proof of a sulEcient title in any one or more of the claimants will EWdenco for 
support the action, either for the whole or for part of the property, 
according to the evidence (r). But where a title is shown to less than Title, 
the whole, the evidence for the claimants must show to what parti- 
cular part or share they are entitled ; the onus of proof on this point 
lies on them (a.), and tlie defendant is entitled to have a verdict 
entered for him as to such part, or the residue, to which no such title 
is shown {t). 

The claimants must either prove a title by estoppel (?/«), or a legal Wlmtkind 
title to actual possession of the property claimed, or some part or share bo provod.^^ 
thereof ; and it must appear that such title was vested in them, or 
some or one of them (ar), on the day mentioned in the writ (y), and 
from thence until the writ was served (s). 


(m) R. S. C., Old. XXXVI., r. 18. . 

S id. r. 19. 

Doe d. Fox y. Bromlegt 6 D. & B. 
292 294. 

(p) Doe d. Eogg y. Tindall^ 8 C. & ?. 
665 ; Moo. & M. 314. 

[q) Doe d. Bather y. BraynCf 6 C. B. 
666 . 

(r) See, for example, Doe d. Bowlaneon 
y. Iraintorightf 6 A. & E. 620 ; Flliee v. 
Elliee, £., B. & E. 81 ; 27 L. J., Q. B. 
•316; Llogd v. Davia^ 16 C. B. 76, 79. 


(e) Doe d. Hellyer v. King^ 6 Exch. 791 ; 

2 Low, M. & P. 493 ; Doe d. Bowman y. 

Lewie^ 13 M. & W. 241 ; 2 D. & L. 667. 
(i) Aleoek y. Wihhato^ 2 E. 633 ; 

29 Ii. J., Q. B. 143 ; Owen v. Otrew, 3 H. & 

C. 88, 96; 33L. J., Ex. 237. 

(mJ Doe d. Bord v. Burton, 16 Q. B. 807. 
{x) Supra (r). 

(y) CJolo Ejeo. 94, 288. 

{z) Doe d. Gardner v. Kennard, 1 2 Q. B. 

244 ; Newby v. Jackeon, 1 B. & C. 454. 
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Ch.XXII.s.1 
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High Court 
[by Ordinary 
Action), 


Commonce- 
ment of Title, 


Evidenco of 
tho Lease or 
Agrooment. 


Enoroaoh- 

ments. 


In cose the title of the claimant shall appear to have existed as 
alleged in the writ, at the time of service thereof, but it shall also 
appear to have expired before the time of trial, the olaimeuit shall 
notwithstanding be entitled to a verdict, according to the foot, that 
ho was so entitled at the time of bringing the action and serving the 
writ, and to a judgment for his costs of suit ’’ {a) ; but in such case he 
docs not recover possession of the property. * 

The claimant’s evidence must show a legal right to actual posses- 
sion. The claimant must generally recover upon tho strength of his 
own title, and not upon any weakness or defect in the defendant’s 
title (6). But, as between landlord and tenant, the evidence is gene- 
rally of a title by estoppel. 

The claimant’s title to actual possession must be shown to have 
accrued on or before the day on which possession is claimed in tho 
writ. Therefore, where the defendant was tenant at wiU, it must 
appear that the will was determined on or before the day mentioned 
in tho writ (c). It is, however, sufficient that the claimant’s right of 
entry accrued on the very day on which possession is claimed in the 
writ, even in an action for a forfeiture (rf). But the claimant’s title 
must be shown to have continued down to and until the service of tho 
writ (e). If such title has since expired, before the trial, the claimant 
will be entitled to a verdict to that effect, with costs (/), If the day 
be erroneously stated in the writ prior to that on which the claimant’s 
title accrued, the judge at nisi prius may, if ho thinks fit, allow tho 
date to be amended, even in an action for a forfeiture (jj). But this, 
of course, is in the discretion of the judge (A). 

In ejectment between landlord and tenant, or their respective repre- 
sentatives, tho claimant must always prove the lease or agreement in 
writing (if any), or the oral contract, under which the defendant, or 
the person through whom he claims, held possession. 

The claimant must prove that the lessee had possession of the pre- 
mises sought to be recovered, or some part thereof, under or by virtue 
of the lease or agreement in writing, or of the oral letting, as the case 
may be. . 

Encroachments on the land of persons other than the landlord mode 
by tho tenant during tho term ore, as we have seen (t), generally pre- 
sumed, in the absence of evidence, that they were made for tho tenant’s 
own sole benefit, to have been added to the demised premises, and to 
form port thereof, for the benefit of the tenant during the term, and 

5 16 & 16 Viet. 0 . 76, 8. 181. (/) 16 & 16 Viot. o. 76, b. 181, which 

See Cole on Ejeo. 87. would seem atill to be in foioe. 

Goodtitle d. Oalloway y. Herbert^ 4 {g) Roe d. Edwarda y. Leaeh^ 3 M. & Q-. 

. 680 ; Roe d. Jaeoba y. Phillipa^ 10 229 ; 9 Bowl. 877 ; Roe d. Simpeon y. 

Q. B. 130. Hall, 6 M. & G. 796 ; 1 B. & L. 49. 

(d) See Roe d. Oravee y. Welle^ 10 A. & (A) See Roe d. Loaoombe y. Clifford^ 2 

E. 427. C. & E. 448. 

' (e) See note (s), supra. (t) Ante, 668. 
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afterwards for the landlord. They may be recovered together with 
and as part of the demised premises ; or if all the premises originally 
demised have been delivered up to the landlord, they may be re- 
covered separately (A:) : and they may bo so recovered at any time 
within the period limited for the recovery of the demised premises, 
i.e. within twenty years (or after the first of January, 1879, twelve 
years (1 ) ) after the expiration of the term. But this presumption of 
law does not arise where the encroachment was made by the tenant 
before the commoncemont of his tenancy (/«). 

If the defendant be not the lessee, it must be proved that he came 
into possession under or after the lessee. Such evidence (in the absence 
of proof to the contrary) 'will sliow that ho entered into possession as 
assignee of the term (n). Proof that the defendant has on his own 
account paid some of the rent roserved by the lease or agreement, 
would bo strong evidence of his being such assignee. 

If the claimant bo not the lessor, his title to the reversion must be 
deduced and proved by the production of proper conveyances of the 
reversion. But if it bo shown that the defendant has paid to the 
plaintiff some of the rent reserved by the lease or agreement, or that 
ho has submitted to a distress made by the plaintiff for such rent, and 
BO in effect admitted his title, that will be sutficient, as ho will bo 
estopped from denying tie title of a person whom he has treated as 
his landlord (e). 

Where a forfeiture is relied on, it must appear that the reversion 
was assigned to and became vested in the claimant before such for- 
feiture (p ) ; and that the proviso for re-entry extends to the claimant 
as such assignee (j). A power of re-entry reserved to the lessor, but 
not mentioning his heirs, or his executors or administrators, will not 
extend to them (r). If ‘‘assigns” be mentioned, but not heirs or 
executors, it seems that the assigns can take advantage of the con- 
dition only during the lessor’s life, but not afterwards (.v). 

It must appear that on or before the day mentioned in the writ of 
ejectment the term or tenancy expired by effluxion of time, or that it 
was duly determined by notice, by an act causing a forfeiture, or 
otherwise, as the case may be (/). The forfeiture (if any) must have 
accrued on or before the day mentioned in the writ of ejectment, and 
whilst the claimant was the owner of the reversion. 


(it) Andretca ▼. Eailen^ 2 £. & B. 349. 

\l) 37 & 38 Viet. 0. 67. 

(m) Dixon y. Baty^ L. R., I Ex. 259 ; 
14 W. R. 836. 

(w) Doe d. Jforria v. fTilliams, 6 B. & C. 
41 ; Doe d. Hindley v. Bickarhyy 6 Esp. 4; 
Rm d. Mean v. Benoit^ 4 C. & P. 230. 

(o) See ante, 200; and Doe d. Marlow y. 
Wiyyint, 4 Q. B. 367 ; Doe d. Prichett y. 
* Mitchell^ 1 Brod, & B. \\\ Oravenor y. 


Woodhomef 2 Bing. 71 ; Cooke y. Loxley^ 
6 T. R. 4. 


(p) See in Uunt y. Bishop^ 8 Exoh. 676, 
680 ; 9 Id. 636i 


{^) Cole Ejeo. 404, 405. 

(r) Easeell d. Hodgaon y Gowthwaite^ 
Willcs, 600 ; Doe d. Gregaon v. Earmon. 
2 T. R. 426. 

Co. Lit. 216 b, n. (1). 

Ante, 272. 


i 
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Ch.XXII.8.1. 
Recovery of 
Premiaei in 
High Court 
[by Ordinary 
Action). 

hicimo 

rrofitfl. 


Kvidence for 
Defendant. 


If the claimant seek to recover mesne profits he must prove — 
1. His right to recover possession of the whole or part of the pre- 
mises mentioned in the writ. No mcsno profits are recoverable in 
an ejectment, except as between landlord and tenant. It is optional 
with the landlord whetlior he will seek to recover in the ejectment 
any mesne profits. Such option may bo exercised at the trial without 
any previous notice in that behalf (h) ; but the requirements of 
sect. 214 of 15 & 16 Viet. c. 76, must be complied with (a;). 2. The 
value of the mcsno profits from the day of the expiration or deter- 
mination of the defendant’s interests in the same, down to the time 
of the verdict, or to some preceding day to bo specially mentioned 
therein, must bo proved as in an action for mesne profits. 

It is generally advisable for a landlord to take a verdict for the 
mcsno profits whore the defendant apj)ears at the trial, and has pre- 
viously given bail “to pay the costs rrful (/(tm/f/rs, which shall bo 
recovered by the claimants in the action,” pursuant to 15 & 16 Viet, 
c. 76, s. 216 (//). But where the defendant does not appear at the 
trial, the claimant seldom offers proof of his title, &c. for the mere 
purpose of recovering mesne profits. lie may, however, do so, and 
sometimes with advantage, especially where bail has been given as 
above mentioned. 

The defendant may prove that his tenancy has not expired, or been 
duly determined by notice to quit or otherwise ; or that a new tenancy 
has since been created, either expressly or impliedly by the payment 
and acceptance of rent due at a later period (z\ If a forfeiture be 
relied on, the defendant may not only dispute the sufficiency of the 
claimant’s evidence on that point, and also produce contradictory evi- 
dence, but lie may also (if ho can) prove a waiver of such forfeiture, 
with full knowledge thereof (ft). But this evidence will not avail 
where there has been a continuing broach after such waiver (/>). If 
the ejectment bo for non-payment of rent the defendant may prove 
payment of such rent, or of all the arrears except less than one half- 
year’s rent ; or that there was a sufficient distress on the demised pre- 
• mises, or some part thereof, to countervail all the arrears due, and that 
such distress might have been found with reasonable diligence (c). But 
such proof will not avail if a strict demand of the rent according to 
the rules of the common law be proved (d) ; or such formal demand bo 


(m) Smith V. Tett, 9 Exch. 307. 

. (j-j See that section at len^h, ante, 
764. 

(y) Ante, 761. 

(s) Hoa d. Uollingworth v. Slmnett, 2 
Esp. 717 ; Piahop v. Howardy 2 B. & C. 
100 . 

(a) Croft y. Lumleuy 6 E. & B. 648 ; 26 
L. J., Q. B. 223 ; 6 H. L. Cas. 672. 


[h) Hoe d. Haker v. Jonee^ 6 Ezoh. 498 ; 
Hoe d. Mmion v. Gladvciny 6 Q. B. 953 ; 
Hoe d. i'lower y: Techy 1 B. & Add. 428; 
Hoe d. Ambler v. Woodbridge. 9 B. & G. 
376. 

(r) As to when there is a sufficient dis- 
tress on the premises, see Hoe d. Haverton 
V. Tranhny 2 G. & E. 678. 

(rf) Acocka T. Philtipey 6 H. & N. 183. 
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dispensed with by the terms of the proviso for re-entry contained in 
the lease (<?). 

Generally speaking, as wo havo seen in discussing the modes of 
estoppel (/), a tenant and any person claiming through or under him 
is estopped from disputing the landlord’s title to demise; but he 
may show by evidence that it has since expired or been legally deter- 
mined, or parted with by way of mortgage, sale or otherwise (</). When 
the lessor himself does not sue, the derivative title of the claimant may 
bo disputed, so far as that can be done without impugning the lessor’s 
right to demise according to tlie terms of the lease ; unless, indeed, 
the defendant has admitted the claimant’s title by payment of rent or 
otherwise, and such admission cannot bo explained away by evidence 
showing fraud or mistake (//). Sometimes the defendant may prove a 
determination or suspension of the right of re-entry by an eviction from 
part of the demised premises (/). 

If there be a term created by deed, and such term has not yet ex- 
pired, the Statute of Limitations has no application. For however 
long a time rent may have been omitted to bo paid, the landlord’s 
right to re-enter subsists for tho whole length of tlio term, however 
long. This is the effect of Grant v. Ellk (Z*), Boe d. Bavey v. 
Oxenham (/), and the House of Lords case of Archbold v. Scully (m), 

A nonsuit now has the same effect as a verdict for the defendant ; 
“ but in case of mistake, surprise or accident, any judgment of nonsuit 
may bo set aside on such terms, as to payment of costs and otherwise, 
as to the court or a judge shall seem just” (/?). 

A judgment for the plaintiff may be enforced by writ of posses- 
sion (o) in the manner formerly used in actions of ejectment in the 
superior courts of common law (/?), and tlie person prosecuting the 
judgment is entitled to sue out the writ of possession, without any 
order for the purpose, upon filing an affidavit showing due service of 
the judgment, and that the same has not been obeyed ( 7 ). There may 
probably still be either one writ for possession and costs, or separate 
writs, at the election of the claimant (r). 

Under the former practice, the judge had power by the statute 
11 Geo. 4 & 1 Will. 4, c. 70, s. 38 (which was, it may bo observed, 
left untouched by the Common Law Procedure Acts), to grant imme- 
diate possession. This section is, however, repealed by the Statute 


(tf) J)os d. Marrit v. MoiterSf 2 B. & C. 
490; 4D. &B. 46. 

(/) Ante, 200. 

! g) Longford v. SeUneti 3 Kay Sc J. 220. 
h) See uole Ejec. 219. 
i) Wheeler y. Smenton^ 6 H. & N. 
1 . 

{k] 7 M. & W. 131. 
ll) 9M. & W. 113. 

(m) 9 H. L. C. 360. 


(«) E. S. C., Ord. XLI., r. 6 ; Bee, too, 
Tichbome v. MoUyn^ L. E., 8 C. P. 29 ; 
41 L. J., C, F. 113; 26 L. T. 664; 20 
W. E. 661. ' 

(o) E. S. C., Ord. XLII., r. 3. 

(p) E. S. C., Ord. XLVIIL, r. 1. 

(7] Id., r. 2. For the mode of enforcing 

writs of poascsslon, see Chit. Arch. Pr. if. 
1046. 

(r) Common Law Frocediiro Act, 1852, 
8. 187. 


Ch.XXTI. 8.1. 
Recovery of 
Premieei in 
Jfigh Conrl 
{by Ordinary 
Action), 


When Tenant 
can deny 
Landlo^'a 
Title. 


Statute of 
Limitntiona. 


Effect of 
Nonsuit. 


Judgment, 
how en- 
forced. 


At what Time 
Execution 
may issue. 



782 


Chap: XXII. — ^Becovpry of the Peehises bt the Landioed. 


Cu.lxiLs.i. Law lleTision Act of 1873. There is no provision in the new Eules 
in Supreme Court as to the time at which a writ of possession 

JUfh Court may issue, except that there is a general rule, that “As between the 
onginol parties to judgment, execution may issue at any time within 
six years from recovery of the judgment” («) ; which would seem 
to imply, that execution by writ of possession may issue immediately 
after judgment is entered. Execution for mesne profits, &c., or 
costs, may always, unless it be specially ordered otherwise, issue 
immediately on the entry of judgment {t). 

When a landlord obtains a verdict in ejectment against a tenant 
who has found security for the costs and damages, pursuant to 15 & 
16 Viet. 0 . 76, s. 213 (w), the judgment or execution cannot be stayed 
by order of the judge, except under the circumstances and in manner 
provided by sect. 215 (or). 

Sect. 2. — Bi/ Proceedings in the County Court. 

By the statutes giving jurisdiction to the County Courts there are 
two methods provided for the recovery of real property, which are 
sometimes distinguished as “recovery of possession” and “ ejectment;” 
the limit of the former being whore neither annual value nor rental 
exceeds 60/., that of the latter where neither annual value nor rental 
exceeds 20/. The former of these is confined to tlie cases of wrongful 
holding over, and leaving rent unpaid. For these cases a special pro- 
cedure is provided, analogous to that of the Common Law Procedure 
&c€ aniff lei: Act, 1852, sects. 213 and 210. The latter method, so far as the statute 
goes, is of general application ; but a County Court rule confines it to 
the cases to which the former method is not applicable (y). 

The special procedure was introduced in 1856, but it was not until 
1867 that the general jurisdiction in “ejectment,” os it was then 
termed, W'as given to County Courts. 

(a) Actions hy Landlords for Recovery of Small Ten&tnents after Tei*m 
expred^ or determined hy Notice to quit. 

19 & 20 Viet. By the County Courts Act, 1856 (19 & 20 Viet. c. 108), s. 50, 
R^ve* of ** interest of the tenant of any corporeal heredita- 

PremiflM of ment where neither the value of the premises nor the rent payable in 

vhcre respect thereof shall have exceeded 50/. hy the year^ and upon which 
ful holding no fine or premium shall have been paid, shall have expired^ or shall have 

been determined either by the landlord or the tenant hy a legal notice to 
quity and such tenant, or any person holding or claiming by, through, 
or under him, shall neglect or refuse to deliver* up possession accordingly y 
the landlord may enter a plaint, at his option either ngainst such 

w R. S. C., Ord. XLII., r. 18. (x) Ante, 766. 

(0 Id. r. 16. (y) C. C. Rules, 1875, Ord. XXXVUJ., 

(u) Ante, 761. r. 2o ; and 797, pwt. 


uraxmi'y 

Action), 


Staging Exe* 
ouiion. 
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tenant or against such person so neglecting or refusing, in the County Ch.xXII.b.2. 
Court of the dieUict in which the prcmim lie for the recovery of the 
same, and thereupon a summons shall issue to such tenant or such County Court 
person so neglecting or refusing ; and if the defendant shall not, at 
tho time named in the summons; show good cause to the contrary, then, 
on proof of hie still neglecting or refusing to deliver up possession of the 
premises, and of the yearly value and rent of the promises, and of the 
holding^ and of the expiration or other determination of the tenancy with 
the time and manner thereof and of the title of the plaintiff, if such title 
has accrued since the letting of the premises, and of the service of the 
summons if the defendant shall not appear thereto, tlio judge may 
order that possession of the premises mentioned in the plaint bo given 
by the defendant to the plaintiff, either forthwith or on or before such 
day as the judge shall think fit to name ; and if such order bo not 
obeyed, the registrar, whether such order can bo proved to have been 
served or not, shall, at the instance of the plaintiff, issue a warrant 
authorizing and requiring the high bailiff of the court to give posses- 
sion of such promises to the plaintiff/^ 

Under this section neither the rent paid between tlio litigant Rostriction on 
parties ( 2 ) nor the annual value of the premises to let to a tenant 
from year to year at a fair rack-rent (without deducting any ground 
rent paid to a superior landlord) may exceed 50/. per annum (r;). 

If any fine or premium was paid the remedy is by ejectment in a 
superior court ; unless, indeed, neither the annual value nor the rent 
exceed 20/. (6). 

A warrant obtained by a landlord proceeding against a lessee Conolusive- 
not in possession is not conclusive against the person actually in 
possession. 

By sect. 51, “in any plaint against a tenant {c), as in the last pre- Sect. 6 I. 
ceding section is specified, the plaintiff may add a claim for rent or Claim for 
7nesne profits, or both, down to the day appointed for the hearing, or Meauo^Profits. 
to any preceding day named in the plaint, so as the same shall not 
exceed 50/., and any misdescription in the nature of such claim may 
be amended at the trial” {d). 

The time and mode of proceeding under the above act ore now c. C. Rulos 
regulated by certain rules of practice and forms which came into 
operation in 1875. The previous rules then ceased to be used (^^). 

The action must be commenced by a plaint (/) entered in the County pkint. 

(r) Brown ▼. (heking, L. R., 3 Q. B. cannot be made use of when the action ia 

672 ; 37 L. J., Q. B. 260. arainst a subtenant ; Campbell y. Loader, 

(а) BUton v. Boee, L. R., 4 Q. B. 4 ; 3 H. k, G. 620 ; 34 L. J., £x. 60. 

Be HeliUme, 38 L. J., Q. B. 6. (f) Pollock and Nicol on County Courts 

(б) Post, 796. (8tne^. See Forma, post, Appendix £. 

(«} Not against any other' person so {f) This is prepar^ by the Registrar 

neglecting or refusing, &o. and entered in the book kept for Uiat 

^ It m been held that this section purpose in his office. 
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Court of the district wherein the tenements are situate ; and thereupon 
a summons ( 9 ) shall issue. This must he served pursuant to section 
64 (A). The decision of the judge as to the sufficiency of the service 
is conclusive (/). Neither party can require a jury to be summoned 
as in other actions, hut the judge decides all questions of law and 
fact (A). 

To maintain the action under the above section it is necessary that 
the plaintiff should prove : 

That the ordinary relation of landlord and tenant of the property 
claimed has existed between the plaintiff and defendant ; or between 
the plaintiff and some other person by, through, or under whom the 
defendant holds or claims (/). It is not necessary to show that the 
plaintiff was the original lessor ; it is sufficient to prove that when the 
term expired, or was determined, he was the immediate reversioner of 
the tenements ; or if such reversion then belonged to several persons, 

08 joint tenants, coparceners or tenants in common, that the plaintiff 
was one of the persons so entitled But if the title of the plaintiff 
accrued since the letting of the premises, such title must be deduced 
from the landlord and proved in the usual manner. Thus, under the 

9 & 10 Viet. c. 96, where the plaintiff claimed as a mortgagee, and 
the defendant under a demise from the mortgagor subsequent to the 
mortgage, and the defendant had never attorned to the plaintiff or 
consented to hold under him : it was held, that the statute did not 
apply, and consequently that the County Court had no jurisdiction (m). 
Again, wlicre the defendant had been lot into possession under an 
agreement to purchase, one of the terms of which was that he should 
pay 8^^. a week rent, to be afterwards deducted from the purchase- 
money, and it appeared that ho had paid sums which, together with 
the set-off, equalled the amount of the purchase-money : it was held, 
that the ordinary relation of landlord and tenant did not exist between 
the parties, and therefore that the County Court had no jurisdiction ( 0 ). 

The defendant must be proved to have been either the tenant to 
whom the demise was made, or a person “ holding or claiming by, 
through, or under him” (;>). Any person who obtains the possession 
from the tenant by the tenant’s voluntaiy act directly or indirectly, 
either as an assignee or a subtenant, or by fraud and collusion with 
the tenant, is within the sta-tute, and estopped from denying the 
landlord’s title (</). Proof that the defendant came into possession 

M See Form, post, Appendix E., (0 Ante, 782 ; v. ^B. &L. 

A Sect. 3 (r). 669 ; Ranks v. Rcbbeek, 2 L., M. & P. 452. 

(A) Post, 791. (m) 9 & 10 Viot. o. 96, s. 142. 

(i) Robinson v. Ijnaghan^ 2 Exch. 333. (») Jones v. Owen, 6 B. & L. 669. 

\k) Pollock & Nicol G. G. Prac. 270 o) Ranks t. Rebbeek, 2 L., M. & P. 462. 

(Bth ed.) ; but it is otherwise with respect (p) Ante, 782. 

to actions of ejectment under 30 & 31 (y) In re Rmery y. Rarnett, 4 C. B., 

Viet. c. 142, 8. 1 1 ; C. G. Rule, Ord. XVI., N. S. 423 ; 27 L. J., G. P. 216. 
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after the original tenant eiltered and during the continuance of the Cn.xxn.8.2. 
demise, is prim& facie evidence that he obtained possession os assijrnee •/ 

^ ^ O Pvt*tH\9t9 t/i 

of the term (r), or in some way olaima by, through, or under the tenant County Court 
within the meaning of the statute. (iioidmgovn). 

There must be no real dispute or question between the parties as No Real Dis- 
to the right and title of the plaintiff, or of the defendant, to the tone- 
ments; otherwise the County Court will have no jurisdiction under this 
act(«), unless by the written consent of both parties, signed by them 
or their solicitors (^). Generally speaking, as we have seen, a tenant 
cannot dispute a landlord’s title (/f). And whore and so far as that 
rule is applicable, no such dispute or question can legally arise between 
the parties (j?). In some cases, however, a tenant may prove that 
since the demise his landlord’s title has ceased, or been duly deter- 
mined, or assigned over to some third person, who has made a fnjsh 
demise or conveyance to the defendant; or, if the plaintiff bo not 
the original lessor, or the person from whom the defendant obtained 
possession of the.demised premises, the latter may prove that he paid 
rent to the plaintiff, or submitted to a distress made by him for rent, 
by mistake and in ignorance of the real facts ; and that the plaintiff 
really has no title. In such cases, upon proof of facts of the above 
nature, the County Court would have no jurisdiction to proceed 
further (y). But it is the duty of the judge to inquire into the facts Duty of the 
and to hear the evidence, so far as is necessary to ascertain that a real aaoertoin 
question as to the title legally may and actually does exist between 
the parlies ; and that it is not a mere pretence raised by the defendant QuoRtion as 
for the sole purpose of ousting the jurisdiction of the County Court-. 

If it appear to him that a bond fide question as to title does exist, he 
should decUno to proceed further, or strike out the cause for want of 
jurisdiction ( 2 ), in which cose ho may (if ho thinks fit) award costs 
against the plaintiff (ct). If it appear that no such question can legally 
be raised by the defendant, or that no such question does actually 
exist, and that the objection is a mere pretence of the defendant for 
the purpose above mentioned, the judge should overrule the objec- 
tion and proceed to hear and determine the action (6). If he decide 
erroneously upon the question whether certain facts do raise a question 

(r) See Cole Ejeo. 224. - 185G, per Bramwoll, B., at Chambers. 

(#) Fearsw ▼. OUuehrook^ L. R., 3 Ex. (y) 9 & 10 Viet. c. 95, s. 68 ; Marwood 
27 ; 37 L. J., Ex. 15. lu this case the v. Waters^ 13 C. B. 820. 
defendant ol^med the freehold, subject {z) Pearzofi v. OlazcbrooJc^ L. R., 3 Ex. 
only to the payment of a quit rent. 27 ; 37 L. J., Ex. 15 ; Sewell v. Jonea^ 1 

(^) 19 & 20 Viet. 0 . 108, B. 25 ; see the L., M. k P. 525.' 

form of such consent, No. 78 in the (a) 30 & 31 Viot. c. 142, s. 14. 

Sdiedule to the G. 0. Rules, 1875. \b) Fearon v. Korvall, 5 D. & L. 439 ; 

ftt) Ante, 200. Lilley t. Harvey y Id. C18 ; Owen v. FearcOy 

\x) ^ery ▼. Bameity 4 C. B., N. S. Id. C64, n. ; Re Finery t. Barnetiy supra ; 

423; 27 L. J., C. P. 216; Lloyd y. JoneSy Lothem v. Speddinyy 17 Q. B. 440; Lloyd 

6*0. B. 81 > Barbour v. Barlow y 8th July, v. Jonezy supra. 

L.T. . 3 E 
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of title, the defendant may appeal to the High Court of Justice (c) ; 
or a rule or order (in lieu of a mandamus) may he applied for to 
the court (rf), or to a judge pursuant to 19 & 20 Viet. c. 108, 
8. 43 (c) ; or a prohibition may be applied for (/). Formerly, if 
the court or a judge directed the applicant to declare in prohibition 
pursuant to 1 Will. 4, c. 21, the question of jurisdiction became one 
of pleading and evidence (//), But now “when an application shall 
bo made to a superior court, or a judge thereof, for a writ of prohibi- 
tion to be addressed to a judge of a County Court, the matter shall be 
finally disposed of by rule or order, and no declaration or further 
proceedings in prohibition shall bo allowed (A) : and no renewed 
application can be made, except to the same court or judge under 
special circumstances (/). 

The plaintiff must prove that “ neither the value of the premises, 
nor the rent payable in respect thereof,’’ has exceeded 60/. by the 
year (i). Under the 9 & 10 Viet. c. 95, s. 122, if the rent reserved 
were under 50/. per annum, and no fine paid, the (^urt had jurisdic- 
tion, notwithstanding the annual value of the premises had increased, 
by buildings or otherwise, to a much greater amount than 50/. (/). 
Now neither the rent nor the annual value may exceed 60/., and this 
must bo proved at the trial, whether the defendant appear there or not. 

He must show that “ no fine or premium ” was paid for the lease. 
This will sufficiently appear by the lease, in the absence of express 
proof to the contrary. 

Ho must show that the term or tenancy has expired or been deter^ 
mined either by the landlord or the tenant by a legal notice to quit. 
The statute expressly requires proof at the trial of the holding, and of 
the expiration or other determination of the tenancy, with the time 
and manner thereof, whether the defendant appear at the trial or not. 
We have already fully considered the law as to notices to quit (m). 
When the landlord seeks to recover the premises by reason of a 
forfeiture committed by the tenant, and a condition or proviso for 
re-entry, the action is not maintainable under this section (w). 

Ho must show that the defendant has neglected or refused, and 
still neglects or refuses, to deliver up possession of the premises. For 
the purpose of showing this, a demand of possession should be made, 


{a) Mountnoy v. Collier^ 1 E. & B. 630. 
(d) Pearson v. OUuehrook^ supra. 

(f) In re Emery v. Bametty supra. 

(/) 13 & 14 Viot. c. 61, B. 22 ; 19 & 20 
Viet. c. 108, 88. 40, 41, 42; Jones t, Owen, 
5 D. & L. 669; Banks r. Rebbeck, 2 L., 
M. & F. 462; Marwoody, Waters, 13C.B. 
820 ; Be Chew v. Holroyd, 8 Exob. 249 ; 
Lawford v. Partridge, 1 H. & N. 621 ; 26 
L. J., Ex. 147. 

{g) Thomson v. Ingham, 14 Q. B. 710 ; 


2 L., M. & P. 216. 

(A) 19 & 20 Viet. 0. 108, 8. 42. 

(i) Id. B. 44. 
fA) Ante, 782. 

(0 In re Earl of HarringUm t. Ramsey, 
8 Exoh. 879 ; 2 E. & B. 669 ; Fearon t. 
Eorvall (2), 6 D, & L. 446; but see Crowley 
y. Vitty, 7 Exoh. 819. 

(m) Ante, 306. 

(m) Poe d. Cmdy y. Sharpley, 16 M. ft 
W. 668. 
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and, if posBible, a refuBal obtained in like manner as under the 15 & Cn.XXll.fl.2. 

16 Viet. 0 . 76, B. 213 (o). The act requires “ proof of his still neglect- 

ing or refusing to deliver up possession of the premises.” But proof Comty Court 

that he retains possession of them after demand made, ns above 

mentioned, will be prima facie evidence that he still refuses, or at all 

events neglects to deliver up possession {p)» 

If the defendant do not appear at the trial, the service of the sum- Sei-vicc of 

** , . . 1 /r* • SummoiiB. 

mons must be proved (j). The judge s decision as to the sumcienoy 
of the service is conclusive (>•). 

If the plaintiff seek to recover rent or mesne profits pursuant to 
sect. 61 (s), he must prove t/ie amount in like manner as in an action 
of ejectment. But the other evidence ns to tlie tenancy, &c. will 
generally bo sufficient to prove the amount or value of the mesne profits. 

When the landlord proceeds under tliis section, the defendant may Defendant 
produce contradictory evidence, so far ns ho is not estopped from so “lat therois 
doing by the relation of landlord and tenant. Thus, ho may show 
that the ordinary relation of landlord and tenant never existed ns plaintiff and 
between him and the plaintiff, or as between any persons under whom I^efcndont. 
tlicy respectively claim (/). But, generally speaking, if the defen- 
dant’s tenancy to tho plaintiff he sufficiently proved, or if it appear 
that the defendant obtained possession througli or under tho plamtiff 
or his tenant, the defendant will not be permitted to dispute tho plain- 
tiff ’s title ; and where that is the case, no dispute or question as to tho 
title con arise, so as to exclude the jurisdiction of tho County Court (u). 

Sometimes, however, he may show that since the demise tho plaintiff ’s 
title has expired or ceased, or been determined, or assigned to some 
person from whom the defendant has obtained a fresh demise or con- 
veyance (.r) ; or that the defendant has a title to tho premises not in- 
consistent with his tenancy to the plamtiff during the term. When 
anything of this sort is proved, and a hona fide question as to title 
sufficiently appears, the judge should, os we have seen, abstain from 
deciding in favour of either party, for want of jurisdiction (^). It 
was once held to be no defence that air action of ejectment Avas 
pending in one of the superior courts for the same property upon the 


same title («). 

If a verdict and judgment be found for the plaintiff, the judge will 
order that possession of tho premises mentioned bo given by the de- 
fendant to the plaintiff, either forthwith or on or before such a day os 
the judge shall think fit to name (a). 


(o) Ante, 761. 

( j?) See Cole Ejeo. 656. 

(^) Ante, 783 ; aa to the mode of ser- 
▼ice, Tide sect. 64, post, 791. 

S I £obintoti v. Leuaghan^ 2 Exch. 333. 
Ante, 783. 

JoneiY, Owm, 6 D. & L. 669; Bmh$ 
thhecii, 2 L., M. & P. 452. 


Barbour y. Barlow^ Colo Ejec. 655, 

“’(S’ColoEjec. 217, 667; ante. 200. 

(y) 6 A 10 Viet. c. 95, s. 58. 

(z) Bmilly. Wtlltamon] 7 H. & N. 391 ; 
31 L. J., Ex. 131. But sc© 799, post. 

(a) See Form, post, Appendix E., Sect. 
3(c). 
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An order of a County Court judge under sect. 50 is not analogous 
to a judgment in ejectment, so as to entitle the landlord to maintain 
a subsequent action of trespass for mesne profits, &o. It creates no 
estoppel (6). Nor, where the order is obtained by the landlord pro- 
ceeding against his tenant, but not against a person in possession of 
a sublease, is the order conclusive against the sublessee, who may, 
notwithstanding the order, sue the landlord in trespass, if the landlord 
had not in fact a right to possession (c). 

The successful party is entitled to his costs. Even where the court 
decides that it has no jmisdiction, it niay award costs against the 
plaintiff (rf), who ought to have proceeded in the proper court. 

If the yearly rent or value of the premises exceeds 20/., the unsuc- 
cessful party may appeal pursuant to sect. 68 of the same act — the 
County Courts Act, 1856 — either under the former practice by case 
stated, or by motion under the County Courts Act of 1875 (c). 

If the order for the delivery of possession made at the hearing be 
not obeyed, the registrar, whether such order can be proved to have 
been served or not, shall at the instance of the plaintiff issue a war- 
rant, authorizing and requiring the bailiff of the court to give posses- 
sion of such premises to the plaintiff (/). The effect and operation of 
such warrant, and the protection thereby afforded to the bailiff, &o., 
is hereafter stated {g). The plaintiff is protected from any action of 
trespass^ notwithstanding any informality or irregularity in the pro- 
ceedings (A). 

(b) Actions hy Landlords for Recovery of Small Tenements^ for 
Nonpayment of Rent. 

By the County Courts Act, 1856 (19 & 20 Viet. o. 108), s. 52, “ when 
the rent of any corporeal hereditament, where neither the value, of the 
premises nor the rent payable in respect thereof exceeds 50/. by the 
year (/), shall for one half-year be in arrear^ and the landlord shall have 
right hy law to re-enter for tho nonpayment thereof, he may, without 
any formal demand or re-entry y enter a plaint in the County Court of the 
district in which the premises lie for the recovery of the premises ; and 
thereupon a summons shall issue to the tenant, the service whereof shall 

{b)^ Campbell y. Loader^ 3 H. & G. 620 ; .that the tenancy was not weekly, hut 
34 L. J., Ex. 50. yearly. 

{c) Eodaon t. Walker^ L. R., 7 Ex. 66 ; (rf) 30 & 31 Viet. 142, s. 14. 

41 L. J., Ex. 61 ; 25 L. T. 637; 20 W. R. «) Post, 794. 

489, diss. Martin, B. See, however. Flit- \f) Ante, 783 ; see Form, post, Appen- 
tere'f^ Allfrey^ L. R., 10 0. P. 29, where dix E., Sect. 3 (c), No. 4. 
a landlord having evicted his tenant under (y) Post, 791 . 

a warrant as for a weekly tenancy, and (J) Post, 792. 

having sued in a County Court for arrears (i) Ante, 786. It is to be observed that 
of a weekly rent, was held concluded, in this section does notsav ** and upon which 

an action of trespass for the eviotion, by no fine or premium "ball have been paid,'/ 

the decision of the County Court judge, as in sect. 60, ante, 782. 
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dand in lieu of a demand or re-entry ^ and if the tenant shall, 5 clear Gii.XXlI.s.2. 
days before the return day of such summons, pay into court all the 
rent in anear and costs, the said action shall cease; but if he shall not county Court 
make such payment, and shall not at the time named in the summons 

show good cause why the premises should not be recovered, then, on 

proof of the yearly value and rent of the premises, and of the fact that 
one half~year^8 rent was in arrear before the plaint was entered, and prove. 
that no sufficient distress was then to be found on the premises to counter- 
vail such arrear, and of the landlord's power to re-enter^ and of the rent 
being still in arrear^ and of the title of the plaintiffi, if such title has 
accrued since the letting of the premises, and of the service of the sum- 
monSy if the defendant shall not appear thereto, the judge may order Order for 
that possession of the premises mentioned in the plaint be given by 
tlie defendant to the plaintitf on or before such day, not being less 
than 4 weeks from the day of hearing, as the judge shall think fit 
to name, unless within that period all the rent in arrear and costs be 
paid into court ; and if such order bo not obeyed, and such rent and 
costs be not so paid, the registrar shall, whether such order can bo 
proved to have been served or not, at the instance of the plaintiff, 
issue a warrant authorizing and requiring the high bailiff of the 
court to give possession of sucli premises to tlie plaintiff, and tlio 
plaintiff shall from the time of the execution of such warrant hold the Warrant for 
premises discharged of the tenancy y and the defendant and all persons 
claiming by, through or under him shall, so long as the order of the 
court remains unreversed, bo barred from all relief in equity or other- 
wise.’^ 

Before this enactment the County Court liad no jurisdiction where 
possession was claimed by reason of a forfeiture and a right to re-enter 
during the term for nonpayment of rent, but only where the term had 
ended, or been determined by a regular notice to quit. 

This section is very similar in substance and effect to tlio 15 & 16 
Viet. c. 76, s. 210 (A), save that it is restricted and confined to small 
cases, i. e. where neither the annual value nor the rent exceeds 50/. 

Any fine or premium paid for the lease wDl not deprive the County 
Court of jurisdiction under this section, os it would under section 
50 (/). 

The mode of proceeding under this section is similar (mutatis mu- Procedure, 
tandis) to that under section 50 (ni). 

Before entering his plaint the plaintiff should clearly ascertain Preliminaiy 
that he has “ a right by law to re-enter for the nonpayment ” of one 
half-year’s rent in arrear. He can have no such right except by enter, 
virtue of some condition or proviso for re-entiy contained in the lease 


(h) Ante, 295. 


(0 Ante, 786. 


(m) Ante, 782. 
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or agroement (whether by deed, writing or oral agreement, express or 
implied) under which the defendant holds (o) ; nor until the time or 
period (if any) thereby allowed to save the forfeiture has elapsed {p ) ; 
and he should further ascertain that there is no sufficient distress to 
le found on the premises to countervail such arrear (q). The distress 
need not be sufficient to countervail “ all the arrears,” if more than 
one half-year’s rent be due ; but it is otherwise under 16 & 16 Viet. 
0 . 76, s. 210, which is differently worded in this respect. 

The plaintiff will be put to exactly the same proof as in an action 
under sect. 50 (r), except that, in place of proving that the tenancy 
was determined by notice or expired, and that the tenant has refused 
to give up possession, he must give evidence of the fact that one half- 
year’s rent was in arrear before the plaint was entered; and that 
before and at the time that the plaint was entered, the landlord had 
power to re-enter for nonpayment of the said half-year's rent. This will 
appear by the lease or agreement under which the defendant holds, or 
by the parol evidence of the tenancy, including the express condition 
or proviso for re-entry on nonpayment of rent. It must appear that 
the number of days (if any) allowed by such condition or proviso for 
payment of the rent to save the forfeiture elapsed before the plaint 
was entered («). 

And the same observations will apply to the case of the defendant 
as under sect. 50, subject to the some exception as herein mentioned 
with regard to the ground on which the possession is claimed by the 
landlord. The defendant may, however, put an end to all proceedings 
by paying into court the arrears of rent and costs, even after hearing, 
if it be done within the time given to him for the purpose by order 
made at such hearing (^). 

If the verdict be for the plaintiff, the judge, as under sect. 50, may 
order that possession of the premises mentioned in the plaint be given 
hy the defendant to the plaintiff on or before such day, not being less 
than four weeks from the day of hearing, as the judge shall think fit 
to name, unless within that period all the rent in arrear and the costs 
bo paid into court (i!). 

The procedure in case of the order for possession being disobeyed 
wiU be the some as in cases imder sect. 50 (u). The effect and opera- 
tion of such warrant, and the protection thereby afforded to the bailiff, 
&o., ore hereafter stated {x). The plaintiff is protected from any 
action of trespass, notwithstanding any irregularity or informality in 
th^ proceedings. Moreover the plaintiff shall from the time of the 

(») Cole Ejeo. 403, 416, 660. («) Dm d. Hixm t. JSm, 7 0. B. 184. 

(p) Doe d. Dixon v. Roe^ 7 C. B. 134. M Ante, 789. 

\q) Ab to the mode of proving this, see \u) Ante, 782. 

Cole Ejcc. 216. (a;) Post, 791. 

(r) Ante, 782. 



Sbct. 2.— Procbedinos in Oountt Court. 


791 


-exeoutioii of suoli warrant hold the premises discharged of the tenancij, OR.XXn.s.2. 
and the defendant and all persons claiming hy, through or under 
him shall, so long as the order of the court remains unrerersed, be Comt^ Couri 
barred from all reUef in equity or otherwise ” (y). 


There ore certain provisions in the County Courts Acts which, as 
they apply equally to both the above forms of action for recovery of 
possession by landlords from their tenants, may be best noticed at one 
time in this place. They relate to the following matters 


(i.) Service of Summons. 

By 19 & 20 Viet. c. 108, s. 54, “a summons for the recovery of a 
tenement may be served like other summonses to appear to plaints in 
County Courts ; and if the defendant cannot bo found, and hiu place monn served, 
of dwelling shall either not be known, or admission thereto cannot 
be obtained for serving any such summons, a copy of the summons 
shall be posted on some conspicuous part of the premises sought to 
be recovered, and such posting shall be deemed good service on the 
defendant.” 


(ii.) Ifotice hy Suhtenant to his imtnediate Lessor of Simmons for 
Recovery of Possession. 

By 19 & 20 Viet. o. 108, s. 53, “ where any summons for the i9 & 20 Viot. 
recovery of a tenement as is hereinbefore spemfied shall be served on 
or come to the knowledge of any subtenant of the plaintiff’s imme- Summons by 
diato tenant, such subtenant being an occupier of the whole or of a ^^^^te**** 
part of the premises sought to be recovered, ho shall forthwith give Landlord. ' 
notice thereof to his immediate landlord, under penalty of forfeiting three Penalty. 
yearf rach-rent of the premises held by such subtenant to such land- 
lord, to be recovered by such landlord by action in the court from 
which summons shall have issued; and such landlord on receipt of 
such notice, if not originally a defendant, may be added or substi- 
tuted as a defendant to defend possession of the promises in ques- 
tion.” 

This section is similar in substance and effect to the 16 & 16 Viot. 

0 . 76, s. 209. 


(iii.) Warrant of Possession. 

By 19 & 20 Viot. 0 . IO 8 , s. 65, any warrant to a high bailiff to 10 & 20 Viot. 
give possession of a tenement shall justify the bailiff named therein 


(y) Ante, 789. 


0 . 108, B. 65. 
Warrant for 
Possession- 
how executed. 
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Chap. XXII. — Recovery of the Premises by the Landlord. 

in entering tipon the premises named therein, with such assistants 
as he shall deem necessary, and in giving possession accordingly, but 
no entry upon any such warrant shall be made except between the 
hours of nine in the morning and four in the afternoon.” 

By sect. 56, ‘‘ every such warrant shall, on whatever day it may 
be issued, bear date on the next day after the last day named by the 
judge in his order for the delivery of possession of the premises in 
question, and shall continue in force for three months from such date 
but no longer, but no order for delivery of possession need bo drawn 
up or served.” 

(iv.) Amendments. 

By 19 & 20 Viet. c. 108, s. 57, “ the judge of a County Court may 
at all times amend all defects and errors in any proceeding in such 
court, whether there is anything in writing to amend by or not, or 
whether the defect or error be that of the party applying to amend or 
not ; and all such amendments may bo made with or without costs, 
and upon such terms as to the judge may seem fit ; and all such 
amendments as may be necessary for the purpose of determining in 
the existing suit the real question of controversy between the parties 
shall be so made, if duly applied for.” But after final judgment has 
been given and no new trial moved for, and the unsuccessful party 
has given due notice of appeal, the judge has no right to correct his 
judgment on any point («) ; nor is it competent for him, when once 
he has heard and disposed of an application for a new trial, to refuse 
the case at a subsequent court. lie may be rostrained from so doing 
by prohibition (a). 

(v.) Consequences of Irregularities and Informalities. 

By 19 & 20 Viet. o. 108, s. 60, “ no officer of a County Court in 
executing any warrant of a County Court, and no person at whose 
instance any such warrant shall be executed, shall be deemed a tres- 
passer by reason of any irregularity or informality in any proceeding 
on the validity of which such warrant depends, or in the form of such 
warrant, or in the.mode of exeeuting it, but the party aggrieved may 
bring an action for any special damage which he may sustain by 
reason of such irregularity or informality against the party guilty 
thereof, and in such action he shall recover no costs, unless the' 
damages awarded shall exceed forty shillings ” (A). 

The 9 & 10 Viet. c. 95, ss. 124, 125, containing provisions of a 
similtlr nature, are not repealed by 19 & 20 Viet. o. 108, s. 2. 

(s) Jrvisg V. Aehew^ L. R., 6 Q. B. 208. (6) Now ** exceeding 10/,” if the action 

Oteat Northern Rail. Co. y. Moesop. be brought in a superior court ; 30 A 31 
17 0. B. 180 ; 26 L. J., 0. P. 22. Viot. c. 142, s. 6. 
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(vi.) Appeal. SMOteryof 

Premwt tn 

By 19 & 20 Viot. o. 108, s. 68, an appeal from tho decision of a 
County Court on the same grounds and subject to the same conditions ^ rear). 
as are provided by the fourteenth section of the act of the thirteenth jg ^ 20 Viot 
and fourteenth years of the reign of her present Majesty, chapter c. 108 , s. 68. 
sixty-one, shall be allowed in all actions of replevin where the amount 
of rent or damage exceeds 20/., and in all actions for the recovenj of or^Value ” 
tenements where the yearly rent or mlae of the premises exceeds 2^1, ^ 
and in proceedings in interpleader where the money claimed, or the 
value of the goods or chattels claimed, or of tho proceeds thereof, 
e^lioeeds 20/., and in all actions and proceedings where the sum 
claimed exceeds 20/.’^ 

The 14th section of the 13 & 11 Viet. c. 61 (referred to in the 13 &H Viet, 
above enactment) is os follows:— And be it enacted, that if either 
party in any cause of the amount to which jurisdiction is given to other Cases, 
the County Courts by this act shall be dissatisfied ^vith the determi- 
nation or direction of the said court in point of law or upon the 
admission or rejection of any evidence ^ such party may appeal from tho 
same to any of tho superior courts of common law at Westminster: 
provided that such party shall, within ten days after such determi- 
nation or direction, give notice of such appeal to tho otlier party, 
or his attorney, and also give security, to be approved by tho clerk 
of the court (c), for the costs of the appeal, whatever may be the 
event of the appeal, and for the amount of the judgment if ho bo 
the defendant, and the appeal bo dismissed {d) : provided, neverthe- 
less, that such security, so far as regards the amount of tho judgment, 
shall not be required in any case where the judge of the County Court 
shall have ordered the party appealing to pay the amount of such 
judgment into tho hands of the clerk of the County Court (c) in which 
such action shall have been tried, and the same shall liave been paid 
accordingly; and. the said Court of Appeal may either order a new 
trial on such terms as it thinks fit, or may order judgment to be 
entered for either party, as the case may be, and may make .order 
with respect to the costs of the said appeal, os such court may think 
proper ; and such orders shall be final.” 

By 13 & 14 Viet. c. 61, s. 15, such appeal shall be in tho form Appeal in the 
of a case agreed on by both parties, or their attomies, and if they Sp^al Cw. 
cannot agree, the judge of the County Court, upon being applied to 
by them or their attomies, shall settle the case and sign it, and 

(c) Now called tho registrar; 19 & 20 compliauce 'with 'which the court cannot 

Viot. 0 . 108, s'. 8. entertain the appeal, . see Irancis v, 

(d) As- to how far the giving of such Dowdnwell, L. R., 9 C. P. 423, and the 
jBeonrity is a condition present, without cases there cited. 
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Buoh case shall he transmitted hy the appellant to the rale depart* 
ment of the master’s office of the ooart in which the appeal is to he 
brought.” 

By the County Courts Act, 1876 (38 & 39 Viet. c. 60), s. 6, the 
appeal may be by motion and rule nisi, which, when no oourtis sitting 
to hoar such appeals, may be obtained at chambers. 

This section applies to appeals imder 19 & 20 Viet. o. 108, 
B. 69 (e). 

By 19 & 20 Viot. c. 108, s. 69, “ no appeal shall lie from the de- 
cision of the County Court, if before such decision is pronounced both 
parties shall agree, in writing signed by themselyes or their attomies 
or agents, that the decision of the judge shall be final ; and no such 
agreement shall require a stamp.” 

(vii.) Equitable Defences and Counter-claim and other Matters, 

With regard to equitable defences and counter-claims, as well os to 
the peculiarities in the County Court Buies relating to actions for the 
recovery of land, these matters wUl be found fully considered under 
the next head — that of “ Ordinary Action in County Courts” (/). 

(viii.) Fees. 

By the Treasury Order of 26th October, 1875, mode in pursuance 
of the County Court Acts of 1856, 1865, 1867 and 1876, &o., the 
following fees (amongst others) may be taken in the County Courts : 

For every plaint — one shilling in the pound. 

Where the claim or demand exceeds forty shillings, and the 
summons is to bo served by bailiff, an additional fee of one 
shilling. 

Where in any cose the number of defendants shall exceed three, 
an additional fee of one shilling for each defendant above 
three. 

For every hearing — ^two shiHings in the pound. An additional 
hearing fee shall be taken for every new trial. 

For issuing every warrant to deliver possession of tenements — 
eighteenpenoe in the pound. 

In plaints for the recovery of tenements when the term has 
expired or been determined by notice, all poundage except as 
aforesaid (i. e. exoept where otherwise specified in this sohe- 
dule) shall be estimated on the amount of the weekly, monthly, 

« or yearly rent of the tenement, as such tenement shall have 
been let by the week or month, or for any longer period ; and 

{«) Ai to ib« piaotioe on andh appeals, see 0. 0. Buies, Boa. 166—107. 

(/) Port, 796. 
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if no rent sholl have been reserved, then on the amount of Ch.XXII.b. 2. 
the half-yearly value of the tenement, to he fixed hy the Seemtyef 

. . rrmiset in 

registrar. Comfy Court 

Where a claim for rent or mesne profits, or both, is added to a 

plaint for the recovery of a tenement, an additional poundage ^ — 

duill he taken on the amount or amounts so claimed, hut 
where thereby the total amount on which poundage would ho 
token shall exceed twenty pounds, the poundage shall ho esti- 
mated on twenty pounds only. 

In plaints for the recovery of tenemente for nonpayment of rent, 
aU poundage, except as aforesaid, shall ho estimated on the 
amount of the half-yearly rent of tho tenement. 

Where a counter or other claim is made under Order X. of tlio 


County Court Eules, 1875, the same foes shall he taken as 
upon tho entry and hearing of a plaint. 

In the above cases, where the poundage would, hut for this 
direction, he estimated on an amount exceeding trventy pounds, 
it shall he estimated at twenty pounds only. 

In every case where the poimdago cannot ho estimated hy any 
rule in this schedule, it shall he estimated on twenty pounds. 

All fractions of a pound, for the purpose of calculating pound- 
age, shall ho treated as an entire pound. 

No increase of foes shall he mode hy reason of there being more 
than one plaintiff or defendant, except as before directed, 
where the number of defendants exceed three. 


(o) Ordinary Action in County Courts, 

By sect. 11 of the County Courts Act, 18G7 (y), “All actions of 30*31 Vkt. 

ejectment, where neither tlio value of the lands, tenements, or here- Ejectment in 

cUtaments, nor the rent payable in respect thereof, shall exceed the County Court 

sum of 20/. hy the year (A), may he brought and prosecuted in the 

County Court of the district in which the lands, tenements, or hero- K®*!* 

, •! i. » exooedB20/. 

ditaments ore situate. 

By sect. 12, “ The County Courts shall have jurisdiction to try Soot. 12. 
any action in which the title to any corporeal or incorporeal hero- 
ditaments shall come in question, where neither the value of the lands, ActionJ, ° ^ 
tenements, or hereditaments in dispute, nor the rent payable in 
respect thereof, shall exceed tho sum of 20/. hy the year (A), or in neitherannaal 
case of an easement or licence where neither the value nor reserved 
rent of the lands, tenements, or hereditaments in respect of which the 
easement or licence is claimed, or on, through, over or under which 


M 80 * ai Yiot. 0 . 142. 

(A) Vidaport, 796; aikte, 786. Wheihar 
any fine or prendum shall have been paid 


or not ; but any such fine or premium may 
tend to show that the annual yalue for the 
time being exceeds 20/. 
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County Court 
Rules, Ord. 
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such easemont or licenco is claimed, shall exceed the sum of 26/. hy 
the year : provided that the defendant in any such action of eject- 
ment, or his landlord, may, Avithin one month from the day of service 
of the writ, apply to a judge at chambers for a summons to the plain- 
tiff to show cause why sucli action should not he tried in one of the 
superior courts, on the ground that the title to lands or heredita- 
ments of greater annual value than 20/. would be affected hy the 
decision in such action; and on the hearing of such summons the 
judge, if satisfied that the title to other lands would be so affected, 
may order sueh action to be tried in one of the superior courts, and 
thereupon all proceedings in the County Court in such action shall bo 
discontinued.” 

By sect. 13, “ An appeal from the decision of a County Court on 
the same grounds, and subject to the same conditions as are provided 
by the section 14 of the act' [13 & 14 Viet. c. 61] (/), shall be allowed 
in all actions of ejectment, and in all actions in which the title to 
any corporeal or incorporeal hereditament shall have come in question, 
and, with Ihe leaA’c of the judge, an appeal shall be allowed in actions 
in which an appeal is not now allowed, if the judge shall think it 
reasonable and proper that such appeal should be allowed.” 

There Avill also be a right to appeal by motion under the County 
Courts Act, 1875 (A*). 

The “ rent payable ” means as betAvecn the litigant parties, and not 
any rent that may be paid by a sublessee (/), though, if the latter 
rent exceeds 20/, that would bo slTong primS. facie evidence that 
the annual value exceeds 20/. The “ annual value ” moans the 
actual marketable value per annum ; and of this the rent at which 
the propeity would let from year to year to a suitable tenant is a 
fair criterion (vi). The annual value means the annual value of the 
projjerty itself, and not of the interest therein of either of the parties; 
so that if a ground-rent bo payable thereout to a superior landlord, 
such ground-rent must not bo taken into consideration, or deducted 
in estimating the annual value of the property (?/«). It is to be 
observ^ed, that neither the annual value nor the annual rent may 
exceed 20/., otherwise the County Court will have no jurisdiction 
under this act. 

The Eules, Orders, and Forms, of proceedings in the County Courts 
which are now (1880) in force came into operation on the 2nd of 
November, 1875. 

By C. C. Eules, Ord. XXXVII. r. 25, “ Where on action can be 
brought to recover possession under the provisions of the County 


(0 Ante, 793. 

(k) See ante, 794. 

{t) Brown y. Cocking ^ L. R., 3 Q. B. 


072; 37 L. J., Q. B. 250. 

{m) Bkton Y. Aow, L. R., 4 Q. B. 4 ; 
Bo lIMonOf 38 L. J., Q. B. 6. 



Sect. 2. — Proceedings in Countv Court. 


797 


Courts Act, 1856, no action shall be brought under the County Cii.XXII.s.2. 
Courts Act, 1 807.’^ This rule re-enacts rule 255 of the County Court ®/ 

Eules of 1868 {n). CowUy Court 

The effect of the above rule seems to be, that the ordinanj action of 
ejectment cannot be maintained in the County Court fiy a landlord - — — — 
against a tenant^ except when the following circumstances concur, ooptodCaaea 
viz.: — 1. Neither the value of the property nor the rent payable in 
respect thereof shall exceed 20/. by the year(o). 2. It must not meutmaybe 
be a case of ‘‘holding over,*’ after the term has expired, or been Court, 
determined by a legal notice to quit, given by either party ; unless, 
indeed, there was a fine or premium paid for the lease (/>). 3. It 
must not be for nonpayment of rent (j), whether a fine or premium 
was paid for the lease or not. 

In these excepted cases, the landloi*J must follow the special pro- 
cedure marked out by the County Courts Act, 1856, and the practi- 
tioner must refer to the New County Court Eules and Forms before 
mentioned (r), or to some County Court practice published in or 
since the year 1875. 

To return to the ordinary action under the Act of 1867. — By Joinder of 
Ord. V. r. 10 of the C. C. Eules, it is provided that “ all persons 
in whom title is alleged must be joined as plaintiffs, and the person 
or persons alleged to be in possession or apparent possession must be 
defendants.’’ Misjoinder of parlies will not, however, defeat tho 
action (Ord. XVII. r. 12). 

By Ord, VI, r, 1, “ No cause of action shall, unless by leave of tho Of Causes of 
judge, be joined with an action for the recovery of laud, except claims 
in respect of mesne profits, or arrears of rent in respect of tho premises 
claimed or any part thereof, or damages for breach of any contract 
under which tho same or any part thereof are held.” And by Eule 7 Joinder of 
of the same order, “ If at any time it appears, or is made to appear, of Action, 
to the court that the causes of action united, or claims joined, in any 
action cannot be conveniently tried and disposed of together, it may 
order separate trials, or may exclude any such cause of action or 
claim, and may order the particulars to bo amended accordingly and 
may make such order as to costs as may be just.” 

By Ord. VII. r. 5, “ Where the action is brought under sect. 11 Dowription 
of the County Courts Act, 1867, to recover any lands, the plaintiff ° 
shall at the time of entering the plaint file a statement in writing 

(n) A doubt has arisen (see the previous rule is quite Valid, inasmuch as it deals 

edition of this work) whether this rule is with practice onlj. See 19 & 20 Viet, 

consistent with 30 & 31 Viet. o. 131, s. 11 c. 108, s. 32. 

(706, ante). If inconsiBtent, the rule (o) Ante, 796. 

would not bo valid. See Irving v. Atkew, [p) Ante, 786. 

, L. R., 6 Q. B. 208, where, however, tho Ante, 788. 

rule to which obieotion was taken was (r) Ante, 796. 
held valid. But it is conceived that the 
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Discontinu- 
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containing a full description of the property sought to bo recovered 
and of the annual value thereof, and of the rent, if there be any, fixed 
or paid in respect thereof.’’ 

By Ord. VIII. r. 7, ‘‘ The summons in an action brought under 
sect. 11 of the County Courts Act, 1867, to recover lands, shall be 
delivered to the bailiff forty («) clear days at least before the return- 
day, and shall be served thirty-five clear days before the return-day 
thereof.” 

By Eule 20 of the same Order, “ Whore tlie action is to recover any 
lands or tenements the summons may, in case of vacant possession, or 
if the defendant cannot be found and his place of abode shall not bo 
known or admission thereto cannot be obtained for serving the sum- 
mons, bo served by posting a copy of such summons upon the door of 
the dwelling-house or other conspicuous part of the property, and such 
affixing shall be deemed good service on the defendant.” 

By Ord. IX. r. 3, “ Any person not summoned as a defendant may, 
by leave of the registrar, appear and defend on filing an affidavit 
(with a copy for each plaintiff and defendant) twelve clear days 
before the return-day, that he is in possession, by himself or tenant, 
of the property or pait thereof therein described; whereupon the 
registrar must enter the name, &c. of such person in the plaint book 
ns an additional defendant, and send a notice, with a copy of the 
affidavit annexed, of such entry to the plaintiffs and original defen- 
dants ten clear days before the return-day.” 

By Eule 4 of the same Order, ** Where a defendant desires to limi t 
his defence to a part only of the property sought to bo recovered, he 
may give notice in writing, signed by himself or his solicitor, to the 
registrar, twelve clear days before the return-day, and send the same 
by post to the plaintiff or plaintiffs.” 

A defendant may rely on any equitable ground of defenoe against 
the plaintiff’s claim, in which case he must, five clear days before the 
retum-day, file a statement of the grounds he so relies on(^); or he 
may make any counter-claim against the plaintiff, in which case he 
must file a concise statement of the counter-claim seven clear days 
before the retum-day (f«). There is no rule, such as applies to joinder 
of causes of action by a plaintiff, forbidding any counter-claim what- 
ever to be set up in an action for the recovery of land ; but probably 
if such was not connected with the plaintiff’s claim, it would always 
be ordered to be tried separately (a?). 

3y Ord. XXXVII. r. 23, ‘‘ Where the plaintiff is desirous either of 
abandoning the action altogether or in respect of some portion of the 
property, ho may give notice to the registrar and to the defendant by 

(s) It is necessary to givo this time to (0 Ord. IX. r. 16. 

enable a defendant to avail himself of (u) Ord. X. r. 1. 

sect. 12 of 80 & 31 Viet. c. 142, ante, (^} Ord. VI. r. 7 ; Old. X, ir. 2, 3. 

796. 
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post ; and after the receipt of such notice, the defendant may apply 
for an order against the plaintiff for the costs incurred before the 
receipt of such notice and of attending the court on the return-day 
to obtain such order.” 

It was held, in Bissill v. WilUanmn (y), that the pendency of on 
ejectment in one of the superior courts was not a bar to the plaintiff’s 
proceeding in the County Court, under 19 & 20 Viet. c. 108, for 
recovery of possession. But now, by Ord. XYI. r. 10, “where at 
the return-day it shall appear that an action for the some cause, at 
the suit of the same plaintiff, is pending in any other court of record, 
the court shall order the plaint to be struck out, unless tlio plaintiff 
shall undertake to discontinue the action in such other ciourt, before 
a day to be named, to which such trial shall bo adjourned, and unless 
before such adjourned trial such action shall have been discontinued, 
the plaint shall then be struck out.” 

By Eule 24 of Ord. XXXVII., “Any defendant may, at any time 
before the return-day, confess the action, as to the whole or any part 
of the lands, by signing, in the presence of the registrar or one of his 
clerks or a solicitor of the Supreme Court, and attested by the person 
in whose presence it is signed, an admission of the title of the plaintiff 
to the lands or to the said part thereof, and of his right to the posses- 
sion thereof; and the registrar shall, upon the receipt of such admission, 
forthwith give notice thereof by post to the plaintiff, and the judge 
may, on the return-day, upon proof of the signature of the defendant 
or defendants to such admission by affidavit or otherwise, in case the 
some is not attested by the registrar or clerk, and without any further 
proof of the plaintiff’s title (if no defendant other than the defendant 
signing such admission defends for the said lands or the said part 
thereof) give judgment for the plaintiff for the recovery of possession 
and costs ; provided, that if the plaintiff receive notice of such admis- 
sion before the return-day, he shall not be entitled as against the 
defendant or defendants signing to any costs incurred subsequently 
to the receipt of such notice, except the costs of attending the court 
on the return-day, unless the judge shall otherwise order; provided 
also, that where the admission is not signed by all the defendants 
defending for the sold lands or the said part thereof the trial shall 
proceed against these non-admitting defendants as if no admission 
had been signed.” 

A tenant served with a summons for the recovery of land, where 
the claim is inconsistent with the title of his landlord (s), should give 
notice to his landlord, to avoid the risk of being subject to the penalties 
imposed by sect. 209 of the Common Law Procedure Act, 1852. 

(y) 31 L. J., Ex. 131 ; 7 H. & N. 391. rived from the Coutit 7 Courtfl Act, 186G 
The power to make rules ** for regulating (19 & 20 Viet. o. 108), s. 32. 

‘ the practice ” of the Coimtj Courts is de- («) Mektey v. Buckley^ 1 T. R. 647. 
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Ch.XXII.8.2. 
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Judgment. 


Costs. 


By Ord. XYI. r. 3, “Actions for the reooveiy of land or tene- 
ments may, at the instance of either party, he tried hy 

a jury.” 

By Ord. XVIII. r. 8, “ Where in an action brought under sect. 11 

of the County Courts Act, 1867, to recover land the 

title of the plaintiff shall appear to have existed, as alleged in the 
summons, at the time of entry of the plaint, but to have expired 
before the return-day, the plaintiff shall bo entitled to judgment 
according to the foot that he was so entitled, and for his costs of suit, 
unless the court shall otherwise order.” By Rule 9 of the same 
order, where in a similar action “ judgment is given for the plaintiff, 
execution may issue upon a day to be named in the judgment, and if 
no day be named then it may issue after the expiration of fourteen 
clear days from the day on whioh judgment shall have been given.” 
By Rule 10, whore “ judgment has been obtained for the recovery of 
possession and costs, there may be either one warrant or separate war- 
rants for the recovery of possession, and for the costs, at the election 
of the plaintiff.” And by Rule 11, where “ judgment is given for the 
defendants or any of them with costs, executions may issue for the costs 
against the plaintiffs upon a day to be named in the judgment, and if 
no day be named then it may issue after the expiration of fourteen 
clear days from the day on which judgment shall have been given.” 

By Ord. XIX. r. 29, “Where an order has been made in any action 
or proceeding for the delivery up to any person of lands or tene- 
ments the registrar shall, upon the application of the 

person entitled to such possession, issue to the bailiff cither a warrant 
of possession or won'ant of assistance, as the cose may rei.][uire.” 

By Ord. XXXVI. r. 10, “ Costs in actions for the recovery of tene- 
ments may, where the fees of court are paid on 61 . 

and upwards, be allowed to solicitors upon the scale applicable to 
actions on contract where the amount claimed exceeds 20f., if the 
judge diall so order.” 

Except in so for os is specially directed by the above rules, actions 
of ejectment in the County Courts will follow the ordinary rules in 
other actions in these courts. 

As to the fees of court, see ante, 794. 
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Sect. 3. — Pmeedings hefare Justices. 

(a) Recovery of Small Tenements tcronQftilhj held over. 

In order to save the landlords of small tenements the expense and 
delay of a proceeding by ejectment to recover possession, where a 
tenant refuses to quit at the determination of his interest in the pre- 
mises, the statute 1 & 2 Viet. c. 74, sect. 1, enacts, that “ when and 
BO soon as the term or interest of the tenant of any house, land or 
other corporeal hereditaments held by him at will, or for any term not 
exceeding seven years^ either without being liable to the payment of any 
rent, or at a rent not exceeding the rate of twenty pounds a yea)\ and 
. upon which no fine shall have been reserved or made payable, shall 
have ended, or shall have been duly determined by a legal notice to 
quit or otherwise, and such tenant, or (if such tenant do not actually 
occupy the premises, or only occupy a part thereof) any person by 
whom the same, or any part thereof, sliall be then actually occupied, 
shall neglect or refuse to quit and deliver up possession of the pro- 
mises, or of such part thereof respectively, it shall be lawful for the 
landlord of the said premises, or his agent, to cause the person so 
neglecting or refusing to quit and deliver up possession to bo served 
(in the manner hereinafter mentioned) with a written notico in the 
fonn set forth in the schedule to this act (a), signed by the said land- 
lord or his agent, of his intention to proceed to recover possession 
under the authority and according to the mode pfescribed in this act ; 
and if the tenant or occupier shall not thereupon appear at the time 
and place appointed, and show to the satisfaction of tho justices here- 
inafter mentioned reasonable cause why possession should not be given 
under tho provisions of this act, and shall still neglect or refuse to 
deliver up possession of tho premises, or of sucli part thereof of which 
ho is then in possession, to the said landlord or liis agent, it shall bo 
lawful for such landlord or agent to give to such justices proof of tho 
holding and of the end or other determination of the tenancy, with 
the time or manner thereof ; and where the title of the landlord has 
accrued since tho letting of tho premises, the right by which he claims 
the possession ; and upon proof of service of the notice, and of tho 
neglect or refusal of the tenant or occupier, as tho case may be, it 
. shall be lawful for the justices acting for the district, division or place 
within which tho said promises, or any port thereof, shall bo situate, 
in petty sessions assembled, or any two of them, to issue a warrant 
under their hands and seals to the constables and peaco officers of tho 
district (J), division or place within which the Said premises, or any 


CH.xxn.8.8. 
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1 & 2 Viet, 
c. 74, 8. 1. 
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(a) See Form, Appendix G., Sect. 12. 
And see Delaney v. Fox^ 1 G. B., N. S. 
;66 ; 2 Id. 768 ; 26 L. J., G. P. 6, 248. 


» Jones V. Chaptnan^ 14 M. & W. 124 ; 
& L. 907. 
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part thereof, shall he situate, commanding them, within a period 
to he therein named, not less than 21 nor more than 30 clear days 
from the date of such warrant, to enter (hy force if needful) into 
the promises, and give possession of the same to such landlord or 
agent : provided always, that entry upon any such warrant shall not 
ho made on a Sunday, Good Friday or Christmas Day, or at any time 
except between the houi’S of nine in the morning and four in the 
afternoon : provided also, that nothing herein contained shall he 
deemed to protect any person, on whose application and to whom any 
such warrant shall he granted, from any action which may he brought 
against him hy any such tenant or occupier, for or in respect of such 
entry and taking possession, where such person had not, at the time 
of granting the same, lawful right to the possession of the same pre- 
mises : provided also, that nothing herein contained shall affect any 
rights to which any person may he entitled as outgoing tenant, hy 
the custom of the country or otherwise.’’ 

By sect. 2, such notice of application intended to ho made under 
this act, may he served either personally or hy leaving tlie same with 
some person being in and apparently residing at the place of abode of 
the persons so holding over as aforesaid, and that the person serving 
the same shall read over the same to the person served, or with whom 
the same shall ho loft as aforesaid, and explain the purport and intent 
thereof; provided, that if the person so holding over cannot he found, 
and the place of abode of such person shall either not he known, or 
admission thereto cannot he obtained for serving such summons, 
the posting up of the said summons on some conspicuous part of the 
premises so held over shall he deemed to he good service upon such 
person.” 

By sect. 3, “ in every case in which the person to whom any such 
warrant shall he granted had not at the time of granting the same 
lawful right to the possession of the premises, the obtaining of any 
such warrant as aforesaid shall ho deemed a trespass hy him against 
the tenant or occupier of the premises, although no entry shall he 
made hy virtue of the warrant ; and in cose any such tenant or occu- 
pier will become bound with two sureties as hereinafter provided, to 
he approved of hy the said justices, in such sum os to them shall 
^Bcom reasonable, regard being had to the value of the premises and to 
the probable costs of an action, to sue the person to whom such war- 
rant was granted with effect and without delay, and to pay all the 
efiosts of the proceeding in such action, in case a verdict shall pass for 
tlie defendant, or the plaintiff shall discontinue or not prosecute his 
action, or become nonsuit therein, execution of the warrant shall he 
delayed until judgment shall have been given in such action of tres- 
pass ; and if upon the trial of such action of trespass a verdict shall 
pass for the plaintiff, such verdict and judgment thereupon shall 
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supersede the warrant so granted, and the plaintiff shall ho entitled to Ch.XXII.b. 3. 
double costs {c) in the said action of trespass’^ (rf). rrmimlefire 

The jurisdiction of justices under this act is not ousted by the Juntieei 
defendant bon& fide setting up the title of a third person (<?). The 
justices should hear and determine any such question. 

A similar summary remedy is given to the guardians of the poor Summary 
of any union or parish with respect to lands vested in them or under 
their management or control (/), and to the valuer under iiiclosure 
acts, in respect of encroachments and recent inclosures of land sub- 
ject to the provisions of those acts (g). Also against schoolmasters, 

&c. who wrongfully hold over, after removal from their office (A) ; also 
to the secretary of state for war (/). 

(b) Recovery of Parish Property. 

The statute 59 Geo. 3, c. 12, s. 24, enacts, “ that if any person, CJ) Geo. 3, 
who shall have been permitted to occupy any parish or to\vn house, ‘ 


(r) By 5 & G Viet. c. 97, a “reaflonable 
indemnity is substituted for double costs.** 
(rf) By sect. 4, “Every such bond as 
herembeforo moulioiied Bhall bo made 
to the said landlord or bis ajycnt, at tho 
costs of such landlord or agent, and shall 
bo approved of and signed by the said 
justices ; and if the bond so tuk^'n bo for- 
feited, or if upon the trial of tho action 
for securing the trial of which such bond 
Avas given, the judge by whom it shall bo 
tried sliall not indorse upon tho record in 
cuui*t that tho condition of tho bond liath 
been fulfilled, tho party to whom tho bond 
shall havo been so made may bring an 
action, and recover thereon: provided 
always, that the court where such action 
as hist aforesaid shall bo brought may, by 
a rule of court, give such relief to the 
parties upon such bond as may bo agree- 
able to justice, and such rule shall have 
tho nature and effect of a defeazance to 
such bond.* * By sect. 6, “It shall not bo 
lawful to bring any action or prosecution 
against the said justices by whom such 
warrant as aforesaid shall have been is- 
sued, or against any constable or peace 
officer by whom such warrant may bo 
executed, for issuing such warrant or exe- 
cuting the same respectively, by reason 
that tho person on wnoso application tho 
same shall bo granted had not lawful 
right to the possession of tho promises.'** 
And by sect. 6, “Where the landlord at 
the time of applying for such warrant as 
aforesaid had Jawful right to the possos- 
sion of the premises, or of the part thereof 
BO held over as aforesaid, neither the said 
landlord nor his a^nt, nor any other per- 
son acting in his behalf, shall be deemed 
to be a trespasser by reason merely of any 
irregularity or informality in tho mode of 
• pro^eding for obtaining possession under 

3 


the antliority of this act, but tho party 
aggrieved may, if ho think fit, bring an 
action on the caso for sucli irregularity or 
iufomiility, in which the damage alleged 
to be sustained thereby shall bo specially 
laid, and may recover full satisfaction for 
such special damage, with costs of suit : 
)rovidcd, that if the special damage so 
aid bo not proved, tho defendant shall bo 
entitled to a verdujt, and that if juoved, 
but assessed by tho jury at any sum not 
exceeding five sliillings, tho plaiiitifi* shall 
recover no more costs than damages, un- 
less the judge before whom tho trial shall 
liavo been held shall certify upon the back 
of the record that in his o])iuioii full (sosts 
ought to be allowed.** By sect. 7, “ Tho 
term ‘landlord* shall bo understood as 
signifying the person entitled to tho im- 
mediate reversion of tlio X)n)miscs, or, if 
the property bo hold in joint tenancy, 
coparcenary, or tcuaiicy in common, shall 
bo understood as signify ing imy ouc of 
tho persons entitled to such reversion ; 
and the word ‘agent’ sliall bo taken to 
signify any person usually employed by 
tho landlord in tlie letting of tho premises 
or in the collection of tho rents thereof, or 
specially authorized to act in the pai-ticu- 
lar matter by writing under tho hand of 
such landlord.** By 21 & 22 Viet. c. 73, 
Hs. 1, 2, every stipendiary magistrate may 
do alone acts authorized to be done by two 
justices, including acts required to be dono 
at petty sessions. For the forms under 
the act, see Appendix 0. sect. 12, x>OBt. 
it) Jiecs V. bavieSf 4 C. B., N. S. 6C. 

(/) 6 & 6 Wm. 4, c. 69, B. 6. 

Q) 16 & 1C Viet. c. 79, 8. 13; see 
ChikofcY. Youldotif 29 L. J., M. C. 197. 
{h) 23 & 24 Viet. c. 136, s. 13. 

(i) 22 Viet. c. 12, s. 6. 
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or any otlier tenement or dwelling belonging to or provided by or 
at the charge of any parish for the habitation of the poor thereof, 
or who shall have unlawfully intruded himself or herself into any 
such hoiiso, tenement or dwelling, or into any house, tenement or 
hereditament belonging to such parish, shall refuse or neglect to 
quit the same, and deliver up the possession thereof to the church- 
wardens and overseers of the j)oor of any such parish, within one 
month after notice and demand in writing for that purpose, signed 
by such churchwardens and overseers, or the major part of them, 
shall have been delivered to the person in possession, or in his or 
her absence affixed on some notorious part of the premises, it shall 
be lawful for any two of his Majesty’s justices of the peace, upon 
complaint to them made, by one or more of the churchwardens 
and overseers of the poor of the parish in which any such house, 
tenement or dwelling shall be situated, to issue their summons to the 
person against whom such complaint shall be made to appear before 
such justices, at a time and place to be appointed by them, and to 
cause such summons to be delivered to the party against whom tho 
complaint shall be made, or in his or her absence to bo affixed on tho 
premises, seven days at the least before the time appointed for 
hearing such complaint ; and such justices are hereby empowered and 
required, upon the appearance of the defendant, or upon proof on 
oath that such summons hath been delivered or afiixed as is hereby 
directed, to proceed to hear and determine tho matter of such com- 
plaint, and if they shall find and adjudge the same to be true, then 
by warrant under their hands and seals to cause possession of the 
premises in question to bo delivered to the churchwardens and over- 
seers of the poor of tho parish, or to some of them.” 

By sect. 25, “if any person, to whom any land appropriated, 
purchased, or taken under tho authority of this act, for the employ- 
ment of the poor of any parish, or to whom any other lands be- 
longing to such parish, or to the clmrchwardens and overseers thereof, 
or to either of them, shall have been let for his or her own occu- 
pation, shall refuse to quit and deliver up the possession thereof to 
tho churchwardens and overseers of the poor of such parishes, at the 
expiration of the term for which the same shall have been demised 
or let to him or her, or if any person or persons shall unlawfully enter 
upon, or take or hold possessioh of any such land, or any other land 
or hereditaments belonging to such parish, or to the churchwardens 
or overseers, or to either of them, it shall be lawful for such church- 
wardens and overseers of the poor or any of them, after such notice 
and demand of possession as is by this act directed in the case of 
parish houses, to exhibit a complaint against the person or persons in 
possession of such land before two of his Majesty’s justices of the 
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peace, who are hereby authorized and required to proceed thereon, Ch.xxii. 8.3. 
and to hear and determine the matter thereof ; and if they shall find 0 / 

and adjudge the same to be true, to cause possession of such land to 
be delivered to the churchwardens and overseers of the poor, or some 

of them, in such and the like course and manner os are by this act 

directed with regard to parish houses.” 

Upon an information and complaint, under sect. 24, by parish 
officers, the justices ore not precluded from inquiring into the matter 
and determining thereon, by reason of the defendant claiming title 
to the property on behalf of himself or the person by whom he was 
put into possession (A). 

Where a person has been let into possession of a house belonging 
to the parish, by the parish officers, as an ordinary tenant, they cannot 
proceed against him to recover possession under the 24th section of 
this statute (/). Waste land of a pariah, into the occupation of W’hich 
a person has been let under licence of the majority of the parish free- 
holders, under an agreement to pay rent to churchwardens and over- 
seers in aid of the poor rates, is parish land, whicli they may recover, 
under sect. 24 of tlie above act, after notice and demand of possession ; 
and indeed it appears possible tliat they might in such a case expel tlio 
tenant without resorting to the statutory luocoduro {m), 

( 0 ) Recovery of Cottage AUotmenh, 

By 2 & 3 Will. 4, c. 42, power is given in parishes inclosed under 2 & 3 Will. 4, 
acts of parliament, in which allotments have been made for the 
benefit of the poor, for the trustees of the allotments and parish 
officers in vestry assembled, to let them in small portions to indus- 
trious cottagers. 

By sect. 5, “ if the rent is in arrear for four weeks, or if, at the end Notice to Quit 
of any year of occupation, it is the opinion of the vestry that tlio land 
hoB not been duly cultivated, the churchwardens or overseers, or any Weeks, 
or either of them, with the consent of the vestry, may serve a notice 
to quit upon the occupier, who shall deliver up possession within one 
week after notice.” 

By sect 6, “ if any person to whom such portion of land ns afore- 
said shall have been let, for his or her own occupation, shall refuse to 
quit and deliver up possession thereof when thereto required, according 
to the terms of this act, or if any other person or persons sliall unlaw- 
fully enter upon, or take or hold possession of any such land, it shall 
be lawful for the churchwardens and overseers » of the poor, or any or 
either of them, to exhibit a complaint against the person so in possos- 

[k) Ex parte Vaughan^ L. R., 2 Q. B. Meg, v. Bolton^ 1 Q. B. CG. 

114; 36 L. J,, M. 0. 17 ; 7 B. & 8. 902, (m) See per Bylce, J., Appleton v. 

(/) Reg. V. Middlesex //., 7 Dowl. 767 ; Morrefjy 2 F. & F. 167. 
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sion of such land before two of his Majesty’s justices of the peace, 
who are hereby authorized and required to issue a summons, under 
their hands and seals, to the person against whom such complaint 
shell be made, to appear before them at a time and place appointed 
therein ; and such justices are hereby required and empowered, upon 
the appearance of tlie defendant before them, or upon proof on oath 
that such summons has been duly served upon him, or left at his 
usual place of residence, or if there should have been any difficulty 
in finding such usual place of residence, then upon proof on oath of 
such difficulty, and that such summons has been affixed on the door 
of the parish church of the said parish in which such land is situated, 
and in any extra-parochial place on some public building or other 
conspicuous place therein, to proceed to hear and determine the matter 
of such complaint ; and if they shall find and adjudge the same to bo 
tnio, then, by warrant under their hands and seals, to cause possession 
of the land in question to bo delivered to the churchwardens and 
overseers of the poor, or to some of them.” By sect. 11, the powers 
and provisions of the act, so far as they are applicable, may be applied 
in cases where inclosuros are made under 1 & 2 Will. 4, cc. 42, 69, by 
which the powers of 59 Geo. 3, c. 12, for taking land for the benefit 
of the poor are extended, or where land shall in any other manner be 
found appropriated for the general benefit of the poor of any parish. 

By the General Inclosure Act (8 & 9 Viet. c. 118), power is given 
to the inclosuro commissioners to appropriate a portion of lands in- 
closed for the purpose of lotting it in gardens, not exceeding one 
quarter of on acre each, to the poor; and by sect. 110, “if the rent 
reserved upon the letting of any garden by the allotment wardens 
shall at any time be in arrear for forty days, or if at any time during 
the tenancy, being not less than three calendar months after the com- 
mencement thereof, it shall appear to the allotment wardens that the 
occupier of such garden shall not have duly observed the terms and 
conditions of his tenancy, or shall have gone to reside more than one 
mile out of the parish, then and in every such case the allotment 
wardens shall serve a notice upon such occupier, or, in cose he shall 
have gone to reside out of the parish, shall affix the some to the door 
of the church of the parish, determining the tenancy at the expiration 
pf one month after such notice shall have been so served or affixed, 
and thereupon such tenancy shall bo determined accordingly : pro- 
vided always, that in every such case the allotment wardens or their 
Blooming tenant shall pay to the occupier, whose tenancy shall have 
been so determined, a fair recompense in money for any crops (not 
being crops prohibited by the terms of such tenancy) which may be 
growing on such garden at the time of such determination, and for 
any manure left on such garden, or any benefit accruing from the . 
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"manuring of such garden to the wardens or their incoming tenant; Ofl.xxil.s.3. 
and the justices, to whom application may be made for a warrant ^coyery of 
to give possession of such garden, shall settle the amount of such 
recompense, in case the parties differ about the same, and stay the 

execution of such warrant until the same shall have been paid or ^ 

tendered, or (in case such occupier be absent) until the payment 
thereof shall have boon sooured to the satisfaction of such justices.” 

. By sect. Ill, ‘‘in case, upon the determination of any such tenancy Recovery of 
as aforesaid, the occupier of any such garden shall refuse to quit and ^ardon!*^^ 
deliver up possession thereof, or if any other person shall unlawfully 
enter upon, take or hold possession of any such garden, or of any 
port of such allotment, the allotment wardens may recover possession 
according to the mode prescribed by the statute 1 & 2 Viet. c. 74 (n), 
in such and the same manner as if the said wardens Avere landlords or 
a landlord, and os if such ovorholding occupier or other person were 
a tenant neglecting or refusing to quit and deliver up possession 
within the meaning of the last-mentioned act.” 

Both the above acts, tlie act 2 & 3 Will. 4, c. 42, and the act 8 & 9 Poor Allot- 
Vict. c. 118, were amended by the Poor Allotments Management opcmcnt Act, 
Act, 1873 (30 Viet. c. 19). That statute provides that the allotment 
trustees and the vestry may appoint a committee for the purpose of 
exorcising their powers. By sect. 11, “the notice to quit mentioned,” 
in 2 & 3 Will. 4, o. 42, “ may be given by a committee under the Notice by 
hands of any three of its members for any cause deomod by it 
sufficient and proper, and shall operate and have effect in the same 
manner and to the same extent as a notice to quit given for any such 
cause as in that section mentioned.” 


(d) Recovery of Deserted Premises (o). 

By 11 Geo. 2, c. 19, s. 16, “if any tenant holding any lands, tone- ii Geo. 2, 
ments or hereditaments, at a rack-rent^ or, whore the rent reserved shall 
be full threefourths of the yearly value of the demised premises, who ^nt 
shall be in arrear for one year’s rent (extended by 57 Geo. 3, c. 52, to 
one half-year’s rent, although no express right of re-entry be reserved). Distress Jus- 
shall desert the demised premises, and leave the same nvmltivated or eutorDuLrted 
unoccupied^ so as no sufficient distress can he had to countervail the arrears Premises. 
of renty it shall and may be lawful to and for two or more justices of 
the peace of the county, riding, division or place (having no interest 
in the demised premises), at the request of the lessor or landlord, 
lessors or landlords, or his, her or their bailiff or receiver, to go upon 
and view the same, and to affix or cause to bo affixed on the most 


(») Ante, 801. 


(o) See Colo Ejeo. Chap. LXXII. 
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notorious part of the premises, notice in writing what day (at the 
distance of 14 days at least (p) ) they will return to take second riew 
thereof ; and if upon such second view the tenant, or some person on 
tis or her behalf, shall not appear and pay the rent in arrear^ or there 
shall not be sufficient distress upon the premises, then the said justices 
may put the landlord or landlords, lessor or lessors, into the pos- 
session of the said demised premises ; and the lease thereof to such 
tenants, a% to any demm therein contained onhj^ shall from thenceformrd 
become voidy 

This statute, which gives a summary remedy to landlords, does not 
require the request or complaint to bo made upon oath : therefore, 
where in trespass against two magistrates for turning a tenant out of 
possession under this act, a record of the proceedings, drawn up 
conformably to the statute, was given in evidence, it was held, that 
it was a complete defence to the action, though they did not appear 
to have acted on the oath of the landlord (y). In this and all 
other like coses the justices ought to make a record of the whole 
proceedings (r). 

Sect. 17 provides, ‘‘that such proceedings of the said justices shall 
be examinable in a summary way by the next justice or justices of 
assize (s) of the respective counties in which such lands or premises 
lie ; and if they lie in the city of London or county of Middlesex, by 
the judges of the Courts of Queen’s Bench or Common Pleas [and if 
in the counties palatine of Chester, Lancaster or Durham, then before 
the judges thereof ; and if in Wales, then before tlie courts of grand 
sessions respectively (t)'] ; who are hereby respectively empoivered to 
order rcbtitution to he made to such tenants^ together with his or her 
expenses and costsj to be paid by the lessor or landlord, lessors or 
landlords, if they shall see cause for the some ; and, in case they shall 
affirm the act of the said justices, to award costs not exceeding five 
pounds for the frivolous appeal.” This section will still apply, but 
with such alterations as are required by the altered state of the 
courts, and the appeal in London or Middlesex will therefore 
apparently lie to any judge of the Queen’s Bench or Common Pleas 
Division of the High Court of Justice (w). 

It having been decided that the 11 G-eo. 2, c. 19, s. 16, did not 

(p) L 0 ., fourtoen clear days ; Creah v. assize; Iteg, y. Sewell^ 8 Q. B. 161. 
fhe Jneticee of Jirightofi, 1 F. & F. 110. (<) Eendered obsolete by 1 VViU. 4, 

Soo form of notice, 3 Bum’s J. 194 (30th o. 70, and the Judicature Act, 1873. 
ed.). (m) This being an exclusive jurisdiotioiL 

{q) Hasten v. Careic^ 3 B. & 0. 649. of the Queen’s Bench and Common Pleas 
(r) Ashcroft v. Bourne^ 3 B. & Adol. judges, will probably not lie to a judge 
684 ; Jfaylock v. Sparks, 1 E. & B. 471 ; of the Exchequer Division except when 
Creak v. The Justices of Brighton, 1 F. & F. sitting at chambers or otherwise for the 
110 ; Cole Ejcc. 678, 814. other two divisions ; but as the appeal is 

(ff) This appeal must bo made to the to the judges, not their courts, it is 
judge or judges ^omg the circuit, in their doubtful whether it wiU not now lie to 
individual capacity; not as justices of any judge of the High Court. 
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applj to oases where the laudlord had not, hy the terms of the lease, Cn.XXILB.3. 
a right of entiy (ic), the statute 57 Geo. 3, o. 52, extended the powers 
thereby given to the case of tenants “ who shall hold such lands and '^{Deterted 
tenements or hereditaments under any demise or agreement either 
written or verbal, and although no right or power of re-entry bo of Re- 
reserved or given to the landlord in cose of nonpayment of rent, 

Since this enactment a right of entry is clearly unnecessary (y). 

Where the premises are within the metropolitan police district, the 3 & 4 Viet. 

3 & 4 Viet. c. 84, enacts (sect. 13), that, after the passing of that 
act, “ none of the police magistrates within the metropolitan police Metro^u^ 
district shall be required to go upon any deserted lands, tenements or 
hereditaments, for the purpose of viewing the same, or affixing any 
notices thereon, or of putting the landlord or landlords, lessor or 
lessors, into the possession thereof,” under the provisions of 1 1 Oco. 2, 
c. 19, and 57 Geo. 3, c. 52, “ but that in every case within the metro- 
politan police district in which by the said acts, or either of thorn, two 
justices are authorized to put the landlord or lessor into the posses- 
sion of such deserted promises, it shall be lawful for one of the 
police magistrates, upon the request of the lessor or landlord, or his 
or her bailiff or receiver, made in open court, and upon proof given 
to the satisfaction of such magistrate of the arrear of rent and deser- 
tion of the premises by the tenant as aforesaid, to issue his warrant, Warrant to 
directed to one of the constables of the metropolitan police force, 
requiring him to go upon and view the premises, and to affix thereon 
the like notices as under tlie said acts, or either of them, are required 
to bo affixed by two justices of the peace ; and upon the return of 
the warrant, and upon proof being given to the satisfaction of the 
magistrate before whom the warrant shall bo returned that it has 
been duly executed, and that neither the tenant, nor any person on 
his or her behalf, has appeared and paid the rent in arrear, and that 
there is not sufficient distress upon the premises, it shall be lawful 
for such magistrate to issue his warrant to a constable of the metro- 
politan police force, requiring him to put the landlord or lessor into 
the possession of the premises ; and every constable to whom any 
such warrant shall be directed shall duly execute and return the same, 
subject to the provisions containod ” in 2 & 3 Viet. 0 . 47, “ os to the 
execution of warrants directed to constables of the metropolitan police 
force ; and upon the execution of such second warrant, the lease of 
the premises to such tenant, as to any demise therein contained only, 
shall thenceforth be void.” 

By 11 & 12 Viet. 0. 43, s. 34, “it shall bo lawful for the Lord 11 & 12 Viet. 
Mayor of the city of London, or for any alderman of the said city, 

(x) Easter T. 41 Gfeo. 3, MS. ; Ex parte (y) Edmrds 7 . Eodgee^ 16 C. B. 477. 
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for tho time being, sitting at the Mansion House or Guildhall Justice 
Rooms in the said city, to do alone any act, at either of the said 
justice rooms, which by any law now in force, or by any law not con- 
taining an express enactment to the contrary hereafter to be made, is 
or shall be directed to bo done by one or more justice/^ This applies 
to proceedings in the city of London under the before-mentioned 
acts (s). But althougli such mayor or alderman sitting as aforesaid 
has all the power of two justices, yet ho has not the power of a metro- 
politan police magistrate acting under 3 & 4 Viet. c. 84, s. 13 (s), and 
therefore ho cannot send a constable to view the premises, and to 
affix notices, &c., but ho must proceed in like manner as two or more 
justices. 

A stipendiary magistrate in any city, town, liberty, borough or 
place (other than tho city of London, or tho metropolitan police dis- 
trict) should proceed in like manner as two or more justices (a). 

Tho foregoing statutes do not contain any exception with respect 

to leases mode in consideration of any fine or premium. Therefore, 

any such fine or premium is immaterial except so far as it tends to 

show that the rent reserved is not a rack-rent, or not full three-fourths 

of the yearly value of tho demised premises (J). The statutes apply 

to all demises, whether written or oral, however long may bo the 

term and however largo may be tho amount of rent reserved (c). It 

is no longer of any consequence that the lease or agreement contains 

no condition or proviso for re-entry for nonpayment of rent (ci) ; and 

therefore this mode of proceeding may sometimes be adopted where 

no action for recovery of land could be supported, either in the High 

Court or in tho County Court. But the following circumstances must 

concur, viz. 1. The rent reserved must be a rack-rent, or full three- 

fourths of the yearly value of the demised premises. 2. One-half a 

year’s rent at the least must be in orrear. 3. The premises must have 

been deserted and left uncultivated or unoccupied, so as no sufficient 

distress can be had to countervail the arrears of rent. No information 

or complaint on oath need bo made before the justices ; a mere request 

is sufficient (f?). But upon an application to a tnetropolitm police 

magistrate, proof must bo made to his satisfaction of the rent in 

arrear and desertion of the premises by the tenant (/). The justices 

are upon their own view to determine whether the premises are 

^ deserted or not (g ) : also, whether they have been left uncultivated or 

unoccupied so as no sufficient distress can be had to countervail the 

arrears of rent : also, whether tho rent reserved is a rack-rent or full 

'* (z) Edwards v. Hodges^ 15 C. B. 477. («) Dasten v. Carew^ 3 B. & C. 649. Soe 

, (a) U & 12 Viet. 0 . 43| 8. 33. also Ee J^erham, 5 H. & N. 30 ; 11 & 12 

(b) See Colo Ejcc. 676. Viot. o. 43, a. 10. 

M Ex parte Pilton, 1 B. & A. 369. (/) 3 & 4 Viet. o. 84, s. 13 ; ante, 809. 

\d) 67 Gko. 3, 0 . 52; ante, 809; Edwards (g) Basten v. Carew^ Bupra. 

V. Hodges, 16 C. B. 477. 
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tiree-fourths of the yearly value of the demised premises. Upon Ch.XXII.b.3. 
these points they may, if they think fit, receive the evidence or state- 
ments of any broker, surveyor, or other competent person, or of the {Demted 
landlord or his bailiff or receiver : but they ouglit to form their own 
judgment or conclusion (/*). It has been decided, where a tenant 
ceased to reside on the premises for several montlis, and left them 
without any furniture or sufiioient other property to answer the 
arrears of rent, that the landlord might properly proceed under tlio 
statute to recover the possession, although he knew whore the tenant 
then was, and although the justices found a servant of the tenant on 
the premises when they first went to view the same {i). On the other 
hand, in a case where the wife and children of the tenant remainod 
on the premises, but there was no furniture in the house, except tlirce 
or four chairs, which were stated by the wife to belong to a neigh- 
bour: held, by the judges of assize on appeal (reversing the decision 
of the justices), that the premises had not boon desertrd witliin the 
meaning of the act(l'). Where magistrates had given possession 
of a dwelling-house as ckmied and unoccupied, and the judges of 
assize, on appeal, made an order for restitution with costs, and the 
tenant brought an action of trespass for the eviction against the 
magistrates, the constable, and the landlord; it was hold, that the 
record of the proceedings before the magistrates was an answer to 
the action on behalf of all the defendants (/). The proper remedy 
is to appeal against the decision of the justices pursuant to 11 Goo. 2, 
c. 19, s. 17 (m). 

The order of the judges of assizes on appeal should bo directed to 
the justices from whom the appeal comes, as the court have refused a 
mandamus to compel the justices of the peace to cause restitution to 
be made, in conformity with an order of the justices of assize on 
appeal, where the order was not being directed to any one(/^). 

Formerly the court would not compel justices to act, who doubted 
their jurisdiction, though incorrectly (o). 

If the magistrates have a record of their proooodings under this act 
drawn up, it will be an answer to any action of trespass l)rought 
against them or the landlord or constable who took possession, not- 
withstanding there may have been a successful appeal against the 
order (;?). 


(A) See ColeEjec. 677. 

(t) Sx parte Pilton, 1 B. & A. 369. See 
also Taylereon y. Peters^ 7 A. & E. 110; 
decided under S Anne, o. 14, bs. 6, 7. 

{k) Aehcroft y. Bourne^ 3 B. & Adol. 684. 
(Q Asherofi v. Bourne f supra; Baetm v. 
CareWj 3 B. & G. 649. 

(«) Ante, 808 ; Bey. v. Sewell^ 8 Q. B. 
•161. 


(«) Bey. V. Traillf 12 A. & E. 761. 

(o) Bx parte Fulder, 8 Dowl. 635 ; FjX 
parte William J)qvifj 2 DowL, N. S. 24. 
But nov see 11 & 12 Viet. c. 44, s. 6; 
Bey. V. Cotton, 16 Q. B. 574, Coleridge, J. ; 
Bey. V. Inyham, 17 Q. B. 884. 

\p) See Ashcroft v. Bourne, supra; Bey. 
V. Sewell, supra; per Abbott, C. J., ia 
Boston V. Carew, supra. 
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CHAPTER XXIII. 

CRIMINAL LAW AFFECTING LANDLORD OR TENANT. 

. . . PAOB 

Sect. 1. Letting infected Jlouse or Sect. 3. I^uries to Buildings hj 

Lodgings 812 Tenants 813 

2. Larceny by Tenants 812 4. Forcible Entry and Detainer 813 

Sect. 1. — Lettuuj infected Jlouse or Lodgings, 

Public ITcalth By BGct. 128 of the Public Health Act(fl), 1875 (38 & 39 Viot. 
Penalty on persou wlio knowingly lets for hire any house, room, or 

letting^ part of a house in which any person has been suffering from any 
wWcMnfwted <l^“g®rous infectious disorder, without having such house, room, or 
Persons have part of a house, and all articles therein liable to retain infection, dis- 
been lodging, satisfaction of a legally-qualified medical practitioner, 

as testified by a certificate signed by him, such person shall be liable 
to a penalty not exceeding twenty pounds. For the purpose of this 
section the keeper of an inn shall be deemed to let port of a house to 
Penidty for any person admitted as a guest into such inn.” And by sect. 129, 
S^e^entfl!*^ persoii lotting for hire or showing for the purpose of letting for 
hire any house or part of a house, who, on being questioned by any 
person negotiating for the hire of such house or pai-t of a house as to 
the fact of there being, or within six months previously having been, 
therein any person suffering from any dangerous infectious disorder, 
knowingly makes a false answer to such a question, shall be liable at 
tlio discretion of the court to a penalty not exceeding twenty pounds, 
or to imprisonment with or without hard labour for a period not ex- 
ceeding one month.” 


Sect. 2. — Larceny hy Tenants or Lodgers. 

24 & 25 Viet. By 24 & 25 Viet. c. 96, s. 74, “ whosoever shall steal any chattel or 
c. 96, fl. 74. lot to bo used by him or her in or with any house or lodging, 

cSttdf or whether the contract shall have been entered into by him or her or by 
Futures. husband or by any person on behalf of him or her or her husband 

shall be guilty of felony, and being convicted thereof shall be liable, 

(a) Tins act (sect. 2) does not apply to s. 39, which differs slightly from the cor- 
the metropolis. As to the metropolis, see responding section of the Pnhlio Health 
Sanitary Act, 1866 (29 & 30 Viet. c. 90), Act. 
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0^ 

at the discretion of the court, to be imprisoned for any term not ex- Cn. XXIII b. 2 
ceeding two years, with or witliout hard labour, and with or without 
solitary confinement, and, if a male under the age of sixteen years, lodgtrt. 
with or without whipping ; and in ease the value of such chattel or 
fixtures shall exceed the sum o/5/., shall be liable, at the discretion of value, 
the court, to be kept in penal servitude for any term not exceeding 
seven years and not less than three years, or to bo imprisoned for any 
term not exceeding two years, with or without hard labour, and with 
or without solitary confinement, and, if a male under the age of six- 
teen years, with or without whipping ; and in every case of stealing 
any chattel in this section mentioned it shall bo lawful to prefer an 
indictment in the common form as for larceny ; and in every case of I^’orm of In- 
stealing any fixture in this section mentioned, to prefer an indictment 
in the same form as if the offender were not a tenant or lodger ; and 
in either case to lay the property in the owner or person letting to 
hire.” 

The law implies no obligation upon a lodging-house keeper to take Lodjfi^- 
care of the goods of his lodger. Where, therefore, certain property of Jjot 
a lodger who was about to quit had been stolon by a stranger, who in 
his absence was permitted by the occupier of the house to enter the Btolou.^ 
rooms for the purpose of viewing them : it was held, that the lodging- 
house keeper was not responriblo for the loss [h). 


Secu’. 3 . — Injuries to Buildings by Tenants, 

By 24 & 25 Viet. c. 97, s. 13, “ whosoever, being possessed of any 24 & 25 Viet, 
dwelling-house or other building, or part of any dwelling-house or 
other building, held for any term of years, or other loss tenn, or at ir^demoliSi^ 
will, or hold over after the termination of any tenancy, shall unlaw- 
fully and maliciously pull down and demolish, or begin to pull down BuildLg 
or demolish, the same or any part thereof, or shall xmlawfully and * 
maliciously pull down or sever from the freehold any fixture being or Fixture, 
fixed on or to such dwelling-house or building, or part of such 
dwelling-house or building, shall be guilty of a misdemeanor.” 


Sbci\ 4 . — Forcible Entry and Detainer (c). 


The offence of forcible entry and detainer is. defined to be the Nature and 
violent taking or keeping possession of lands and tenements, with by 

Indictiiioiit. 

(4) JTWifcfv. &«%, 8C.B.,N. 8.264; («) See Cole Ejeo. Chap. LXXIV. ; 

29 L. J., O.P. 246; iatutyr. Itichardmn, 2Buni’e J. 690—614 (30th ed.). 

J E. & B. 144. 
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Chap. XXIII.— Crimes of Landlord or Tenant. 


Ch.7CKIIIb. 4 menaces, force and arms, and without the authority of the law (<?). 

Forcible Entry This was formerly permitted, under certain circumstances, where a 
and Detainer, , _ . . , . . « . / -v i x i • 

person had been disseised or put out of possession (/) ; hut being 

found very prejudicial to the public peace, it was thought necessary, 
by various statutes (ff), to restrain all persons whatever from the use 
of such violent methods to do themselves justice. Although a man 
may arm himself and his friends for the defence of the possession of 
his house against such as threaten to make an unlawful entry, he can- 
not lawfully do the same in defence of his close (A). The indictment 
for forcible entry into leasehold premises is founded on 21 Jac. 1, 
c. 15 ; for a forcible detainer, on 8 Hen. 6, c. 9, or 21 Jac. 1, o. 15. 
An indictment lies also at common law for a forcible entry, although 
it is generally brought on the acts of parliament (t). No expulsion 
or detainer in this case need be proved, because no restitution can be 
awarded (A). The tenement in which the force was made must be 
described with convenient certainty; and the indictment must set 
forth, that the defendant actually entered, and ousted the party 
grieved, and continued his possession at the time of finding the in- 
dictment, otherwise ho cannot have restitution, because it does not 
appeiir that he needs it (/). If, however, a man’s wife, children, or 
seiTants continue in the house, or upon the land, he is not ousted of 
his possession ; but his cattle being upon the ground do not preserve 
his possession (/n). A repugnancy in setting forth the offence in an 
indictment upon any of the statutes is an incurable fault (n) : an 
indictment for forcible entry was quashed, therefore, for not setting 
forth that the party was seised or disseised ; or what estate ho had in 
the tenement ; for if he had only a term for years, then the entry 
must bo laid into the freehold of A., in the possession of B. (o). Upon 
the finding by the grand jury of the indictment, the judge of assize 
has a discretion to refuse to award restitution (p). 

By 8 Hen. G, o. 9, for a more speedy remedy, the party grieved 
by J^iBtices. ^lay complain to any one justice, or to a mayor, sheriff or bailiff 
within their liberties. Concerning which power of the justice, it is 
enacted as follows: — ^After complaint mode to such justice, by the 
party grieved, of a forcible entry made into lands, tenements or other 
possessions, or forcibly holding thereof, he shall, within a convenient 
, time, at the costs of the party grieved (without any examining or 

(c) 4 Blac. Com. 148. (*) Hex v. Baker^ 3 Burr. 1731. 

(/) 1 Hawk. r. C. 0 . 64, s. 1 ; 1 Buss. (^) Bex v. Wxhon^ 8 T. R. 367. 

Crimes, 421 (4tb ed.]. (/) Hawk. F. C. c. 64, as. 37, 41. 

(ff) 6 Bio. 2, fit. 1, c. 8 ; 15 Bic. 2, o. 2; (m) Halt. c. 132. 

8 Hen. 6, c. 9 ; 31 Eliz. o. 11 ; 21 Jao. 1, (n) 1 Hawk. F. C. o. 64, s. 39. 

0 . 16 ; 2 Chit. Stat. 164—167 (3rd ed.); 1 (o) 3 Salk. 169 ; 3 Burr. 1732 ; Big. v. 

Buss, on Crimes, Ch. XXIX. ; 2 Bum’s J. Bowbct^ 8 Dowl. 128. 

662—695 (30th ^.]. (|j) Beg. y. Harland^ 8 A. & E. 826 ; 2 

(A) Bex V. Bxthop of Bangor ^ 1 Buss, on Moo. & B. 141. 

Crimes, 388 (y) (4Ui id.). 
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standing upon the right or title of either party), take sufficient power 
of the county, and. go to the place where the force is made (y). All 
people of the county, as well the sheriff as others, shall be attendant 
on the justices, to arrest the offenders, on pain of imprisonment and 
fine to the Queen : and if the doors be shut, and they wilhin the 
house shall deny the justice to enter, it seems he may break open the 
house to remove the force (r) : if, after the entry made, the justice 
“shall find such force, ho shall cause the offenders to be arrested;” 
and the offenders being arrested, they shall bo put in the next gaol, 
there to abide convict by the record of the same justice, until they 
have made fine and ransom to tlie Queen (.s*). Tlie justieo ouglit to 
“make a record of such force by him viewed;” which record sliall 
be a sufficient conviction of the offenders, and the parties sliall not bo 
allowed to traverse it. This record, being made out of the sessions, 
by a particular justice, may bo kept by him ; or ho may make it 
indented, and certify the one part into the (iueen^s Bench, or leave it 
with the clerk of the peace ; and the other part he may keep himself. 
For this view of the force by the justice, being a judge of record, 
makes his record thereof, in the judgment of the law, as strong and 
effectual as if the offenders had confessed tlie force before him ; and, 
as far as regards the restraining of traverse, more effectual than if the 
force had been found by a jury, upon the evidence of olhors. A con- 
viction for a forcible detainer must show on the face of it an unlawful 
entry; as well as a forcible detainer : a conviction on the view merely 
of the justices, without any evidence of an unlawful entry, is bad, 
oven though information and complaint of an unlawful expulsion bo 
stated (f). An inquisition taken under the 8 Hen. 8, c. 9, should 
set forth the estate possessed by the party in the property (n). It is 
doubtful whether the holding over by a termor after the expiration of 
his term is constnictively an unlawful entry (;r). The court will not 
compel magistrates to hear a complaint and act summarily under the 
statutes (y). 

Although regularly the justices only who wore present at the inquiry, 
and when the indictment was found, ought to award restitution ; yet 
if the record of the presentment or indictment be certified by the jus- 
tice or justices into the Queen’s Bench, or the same presentment or 
indictment be removed or certified thither by ceiiiorari, the justices 
of that court may award a writ of restitution to the sheriff, to restore 
possession to the party expelled ; for the justices of the Queen’s Bench 
have a supreme authority in all coses of the crown (s). Also where, 

(q) Dalt. 0 . 44; 1 Hawk. P. C. c. 66, 817. 

6. 8. («) y. Bowser^ 8 Dowl. 128. 

(r) Dalt. c. 44. (a?) Rex v. Oakley ^ 4 B. & Adol. 307. ' 

W 15 Ric. 2, 0 . 2. (y) Ex parte Davy^ 2 Dowl., N. S. 24. 

. \t) Rex V. WiUon, 1 A. & £. 627 ; 3 Id. {z) Dalt. o. 44. 


CH.XXIIIfl.4 

Forcible Entry 
and Detainer, 


KcBiituiionby 
tlio Quccu’ti 
Boneb. 
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Chap. XXIIL— Crimes of Lahdlobo or Tbnaht. 


Ch.XX1IIb.4 
ForcibU Fntty 
and Detainer » 


Biot. 


What IB a 
forcible 
Entry. « 


upon removal of the proceedings into the Queen's Benohi the oonvio- 
tion shall be quashed, the court will order restitution to the party 
injured. Where a conviction of forcible entry was quashed for the 
uncertainty of “ messuage or tenement,” but the restitution was op- 
posed, on an affidavit that the party’s title (which was by lease) was 
expired since the conviction ; the court said they had no discretionary 
power in this case, hut were hound to award restitution on quashing 
the conviction {a). 

If a forcible entry or detainer shall he made hy three persons or 
more, it is also a riot, and may he proceeded against as such, if no 
inquiry has before been made of the force (6). 

In general, it seems clear, that to denominate the entry forcible, it 
ought to bo accompanied with some circumstances of actual violence 
or terror ; and therefore that an entry, which has no other force than 
Buoh as is implied by the law in every trespass whatsoever, is not 
within these statutes (c). With respect to violence y it seems to be 
agreed that an entry may be forcible, not only in respect of a violence 
actually done to the person of a man, — as by beating him if ho refuse 
to relinquish his possession ; — but also in respect of any other kind of 
violence in the manner of the entry, — as by breaking open the doors 
of a house, whether any person be in it or not, especially if it be a 
dwelling-house; and perhaps, also, by an act of outrage after the 
entry, — os by carrying away the party’s goods. It seems, however, 
that an entry is not forcible, by the bare drawing up a latch, or pulling 
back the bolt of the door, there being no appearance therein of being 
done by a strong hand or multitude of people : and it has been hold, 
tlmt an entry into a house through a window, or by opening a door 
with a key, is not forcible (rf). With respect to the circumstances of 
terrovy it is to be observed, that wherever a man, either by his beha- 
viour' or speech at tlie time of his entry, gives those who are in pos- 
session just cause to fear that he will do them some bodily hurt, if 
they will not give way to him, his entry is esteemed forcible. This 
is the case whether he cause such a terror, by carrying with him an 
unusual number of attendants: or by arming himself in such a 
manner as plainly intimates a design to kill, maim or beat those who 
shall continue in possession ; or threatening to do so, or using such 
expressions as plainly imply a purpose of using force (e). It seems 
' that if a person enter into another man’s house or ground with appa- 
rent violence, though it be but to cut or take away his com, grass or 
other goods, or to fell or chop wood, or do any other like trespass, 

(fl) Rex V. Jonesy 1 Stra. 474. (4tli ed.) ; 2 Bnm^s J. 697 (30th ©d.). 

(6) Dalt. 0 . 44 ; I Hubs, on Crimes, 380, (d) 1 llawk. F. G. o. 64, a. 26 ; 1 Robs. 

428 (4th ed.). on Crimes, 427 (4th ed.). 

(#) Rex V. SmytA, 6 C. & P. 201 ; 1 («f) 1 Hawk. P. C. c. 64, s. 27. 

Moo. & R. 155 ; 1 Russ, on Crimes, 42G 
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fl-nd though he do not put tho party out of his possession, it is a 
forcible entry. If tho entry were peaceable, and after such entry 
made, parties cut or take away any other man’s com, grass, wood or 
other goods, witliout apparent violenco or force, such acts are not 
punishable as forcible entries (/*) ; but if he enter peaceably, and then 
by force or violence out or take away any corn, grass or wood, or 
forcibly or wrongfully carry away any other goods there being, it 
seems to bo n forcible entry punishable by tho statutes. But no 
entry is forcible from any threatening to spoil another’s goods, or to 
destroy his cattle, or to do liiin any other sueli like damage, which 
is not personal (/). It is a forcible entry, if a man, liaving an estate 
in land, by a defeasible title, continue with force in tlie possession 
thereof, after a claim made by one who had a right of entry 
tliereto {(j). 

It is clear that a forcible} entry may be committed by a single 
person, as well as ]iy twenty (//) ; but those who accompany a man, 
wlieii he makes a forcible entry, shall bo judged to enter with liim, 
wlicther they actually come upon tlio lands or not (/). lie, however, 
who barely agrees to a forcible entry made to his own use, Avithout 
his knowledge or privity, shall not be adjudged to make an entry 
Avithiii these statutes, because ho noway concuiTod in or promoted 
the force {k). 

Tho same cu’ciimstauccs of violence} and terror, which will make an 
entry forcible, will make a detainer forcible also : and a detainer may 
bo forcible, Avhelher tlio entry woi-e forcible or not (/). 

(/) Drtlt. 0 . 12G. (/() I Hawk. P. C. n. Gl, h. 2t. 

(jl) I Hawk. P. C. r. Gl, s. 23. (/) TJ. s. 30; I Ruhr, on Crimos, 427 

{//) LI. B. 20, (401 ed.) ; 2 Burn’s J. 698 (30tli «!.). 

(i) Id. H. 22. 
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APPENDIX A. 

STATUTES (ff). 


I’AOK 

Secjt. 1. 8 & 9 Viet. c. 124, To facili- 
tate the granting of certain 
Leases (with a condHO form) 821 

2. 11 & 12 Viet. c. 29, The 

Hare Act — Power to occu- 
pier to kill hares without 
game certilicato 825 

3. 12 & 13 Viet. c. 26, Defects j 
in Leases under rowel’s. ... 82 G i 

4. 13 Viet. c. 17| Defects in 
Leases Amendinont Act .... 828 

5. 14 & 15 Viet. e. 25, Emhlc- 1 

meuts — Crops seized in j 
Execution — Agricultural 
Tenants* Fixtures 828 j 


PAGE 

Sect. 6. 15 k 16 Viet. c. 76, s. 209, 
Nolif^e of AVrit of Ejectment 


bj Ten.aiit to Landlord .... 829 

7. 32 & 33 Viet. e. 41, Poor’s 

Rates — Ruling Oc’cupicrs 
for Sliort TeriUH 830 

8. .33 & 31 Viet. c. 97— The 

Stamp Act, 1870 833 

0. 38 k 39 Viet. c. 92, Agri- 
cultural Holdings Act, 1875 813 
10. 39 k 10 Viet. c. 74, Ap- 


proval of Improvements 
under above Act by Patron 

of Reiictico 852 

11. 43 & 44 Viet. c. 17, Uroimd 
Game Act, 1880 853 


Sect. 1.— S & 9 Vict. c. 124. 

An Act to faciliUite the Grantiny of certain Lams* [8</t Aiujast^ 1845.] 

Whereas it is expedient to facilitate the le.a.sing of lands and tenemonts : ho it 
enacted, [^&c.] that whenever any party to any deed, made according to tlio foniis 
set foi-lh in the first schcdiilo to tliis act, or to any other deed which sliall bo ex- 
pressed to be made in pursuance of this act, sluill employ in such dec’d re.sj)ec,live|y 
any of the forms of words contained in coliunn I of Ihe Kc'coud sclioduh* htueto 
annexed, and distiiigui.shed by any number therein, such deed shall he taken to 
have the same efl’oct, and ho construed, us if .sncli i)arty liad inserted in such deed 
the form of words coiitaiiu'd in column 2 of the same schedule, and (li.sliiigiiislietl 
hy the same number as is annexed to the form of words einj)loyed by .sncli ])ai ty, 
but it shall not bo ni'cessary in any such deed to insert any such ininiber. 

2. That every such deed, unles.s any c.xccptiou be sjjccially made therein, shall 
be.hold and construed to include all outhouses, buildings, huriis, stables, yards, 
gardens, cellars, ancient and other lights, paths, pa.ssagc.s, ways, waters, water- 
courses, liberties, privileges, easements, profits, commodities, emoluments, here- 
ditaments, and appurtenances whatsoever to the lands and tenements therein 
comprised belonging or in anywise appertaining. 

3. That in taxing any bill for preparing and executing any deed under this 
act, it shaU be lawfiu for the taxing officer, and he is hereby recpii red, in estimating 
the proper ftum to be charged for such transaction, to consider not the length of 
such deed, but only the skill and labour employed, and responsibility incuned in 
the preparation thereof. 

4. That any deed or part of a deed, which shall fail tg take effect by 3 irtue 
of this act, shall nevertheless be as valid and effectual, and shall bind the partie.s 


(a) For a' reference to the numerous 
statutes cited in the text (the material 
sections of which are given at length), 
see the Table of Statutes cited,” wliich 
follows the ” Table of Cases” at the be- 
ginning of the book. The statutes on 


the subject of landlord and tenant, up^to 
1880, are collected with notes in Chita’s 
Statutes, vol. 3, tit. ” Landlord and Te- 
nant,” and vol. 4, tits. “Leases” and 
“ Leases (Ecclesiastical, College and 
Hospital).” 


Arr. A. s. 1. 

8 & 9 Vict. 
0. 124. 

•re 111 
<1 
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lljfj KjiiUi* Klfcrt 
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111! liouscn, &c. 
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Appendix A, (statutes). 


Afp. a. b. 1 
8 & 9 VicT. 
c. 124. 

CoDitraction 

Clatuo. 


Schedules, &c. 
port of Act. 

Commencement 
of Act. 

Extent of Act. 


thereto, as far as the rules of law and equity will permit, as if this act had not 
been made. 

5. That in the construction, and for the purposes of this act, and the schedules 
hereto annexed, unless there be something in the subject or context repumant 
to such construction, the word “lands” shall extend to all tenomonta and here- 
ditaments of frocliold tenure, and to such customary lands as will pass by deed, or 
deed and surrender, and not by surrender alone, or any undWidod part or sharo 
therein respectively ; and every word importing the singular number only, shall 
extend and bo apjdied to several persons or things, as well as one person or thing, 
and the converse ; and every word importing the masculine gender only, shall 
extend and bo applied to a female as well as a male; and the word “party” 
shall mean and include any body politic or corporate, or collegiate, as well as an 
individual. 

6. That the schedules, and the directions and forms therein contained, shall 
bo (loomed and taken to bo parts of this act. 

7. That this act shall commence and take effect from and after tho first day 
of October [1845]. 

8 . That &is act shall not extend to Scotland. 


The First Schkdulk. 

This indexture, made tho day of , one thousand eight hundred and 
forty [or ot/ifr i/rarj, in pursuance of an act to facilitate tho granting of 

certain leases, Betwkex [Itere insert the names of the parties, and recitals, if aui/] : 
WITNESSETH, that the said [/casor] or doth, or do, demise unto the 

said [leMee"] or [JesseeA], his [or their] oxecutors, administrators and as- 
signs, All, &c. [parcels]. From tho day of for tho term of thence 
ensuing: Yielding therefor during tho said term the rent of [state the rent 
and mode of payment], (h) 

In WITNESS whereof the said parties hereto have hereunto set their hands and 
seals. 


The Second Schedule, 

Directions as to the Forms in this Schedule, 

1. Parties who use any of tho fonns in tho first column of this schedule, may 
substitute for tho words “ lessop” or “lessor,” any name or names: and in every 
such case corresponding substitutions shall bo taken to ho made in tho corre- 
sponding forms in tho second column. 

2. Such parties may substitute the feminine gender for the masculine, or the 
plural number for the singular, in tho fonns in tho first column of this schedule ; 
and corresponding changes shall bo taken to bo made in the corresponding forms 
in the second column. 

3. Such parties may fill up the blank spaces left in the forms 4 and o in tho 
first column of this schedule so employed by them, with any words or figures, 
and tho words or figures so introduced shall bo taken to bo inserted in tho cor- 
responding blank spaces left in the forms cinhodied. 

4. Such parties may introduce into or annex to any of the forms in the first 
column any express oxcei)tion8 from, or express (pialifications thereof respectively; 
and the like exceptions or qualifications shall ho taken to bo made from or in tho 
corrogibnding forms in tho sc'cond column. 

5. Where the premises demised shall be of freehold tenure, tho covenants 1 to 
10 shall bo taken to bo mudo with, and tho proviso 11 to apply to, the heirs 

^ and assigns of tho lessor. And where the promises demised shall be of leasehold 
tenure, tho covenants and proviso shall be taken to be made with and apply to 
the lessor, his executors, administrators and assigns. 

Column 1, Column 2. 

1. That the said 1. And the said [lessw] doth hereby for himself , his 
[lessee] covenants heirs, executors, administrators and assigns, covenant 
with tho said [Ussor] with the said [^fBBor], lhat he, the said [lessee], his exe- 
to pay rent. enters, administrators and assigns, will, during the said 


[h) AIbo tho covenants— T xut, &c., as in column 1 {seUciing those intendeS), 



Column 1. 


2. And topay taxes; 


3. And to repair; 


4. And to paint 
outside every 
year ; 


5. And to paint and 
paper inside every 
year; 


6. And to insure 
from fire in the joint 
names of the said 

E Jmor] and the said 

To show receipts ; 


And to rebuild in 
case of fire. 


7. And that the 
said \lmoT] may en- 
ter and view state of 
repair, and that the 
said [feasee] willre- 
according to no- 
tice. 

{e) It is difficult to say 
, Chap. XV. 
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Column 2. 

term, pay unto the said [/esaor] the rent hereby re- 
served, in manner hereinbefore mentioned, without any 
deduction whatsoever. 

2. And also will pav all taxes, rates, duties and assess- 

ments whatsoever, whether parocliial, parliamentary or 
otherwise, now charged or hereafter to no charged upon 
the said demised premises, or upon the said [/eaaor] on 
account thereof (excepting land tax, and excepting, in 
Ireland, tithe rent-charge, and such portion of the poor 
rate as the [le8sor\ is or may bo liable to pay ; and ex- 
cepting also Eul taxes, mt^s, duties and assessments what- 
“soover, or any portion thereof, which the is or 

may bo by law exempted from {c) ). 

3. And also will, during the said term, well and suffi- 
ciently repair, maintain, i)avo, empty, cleanse, amend and 
keep the said demised promises, with the appurtenances, 
in good and substantial repair, together with all chimney- 
pieces, windows, doors, fastenings, water-closets, cisterns, 
partitions, fixed presses, shelves, pipes, pumps, pales, 
rails, locks and keys, and all other fixtures and things, 
whi(ih at any time during the said term shall bo erected 
and made, when, where and so often as need shall bo. 

4. And also that the said [lessfc], bis executors, admi- 
nistrators and assigns, will, in every year in the 

said term, paint nil tho outside wood- work and iron- work 
belonging to tho said jiremisos, w'ith two coats of proper 
oil colours, in a workmanlike manner. 

0 , And also that the said his executors, admi- 
nistrators and assigns, will, in every year, paint 

tho inside wood, iron and other works, now or usually 
painted, ^vith two coats of proper oil colours, in a work- 
manlike manner; and also re-paper with paper of a 
(jiuility as at present, such parts of tho premises as are 
now papered ; and also w’ash, stop, whiten or colour such 
parts of tho said premises as are now plastered. 

0. And also that tho said [/mrfi], his executors, admi- 
nistrators and assigns, w’ill forthwith insure tho said pre- 
mises hereby demised to tho full value thereof, in soino 
respectable insurance oflicc, in the joint names of tho said 
[/fMorJ, his executors, administrators and assigns, and 
the said his executors, administrators or assigns, 

and keep tho same so insured during the said term : And 
will upon the request of the said [Imor] or his agent, 
show the receipt for tho hist premium paid for such in- 
surance for every current year : And as oftfjn as the said 
premises licroby demised snail bo burnt down or damaged 
oy fire, all and every the sums or sum of money which 
shall be recovered or received by the said his 

executors, administrators or assigns, for or in respect of 
such insurance, shall bo laid out and expended by him in 
building or repairing tho said demised premises, or such 
parts thereof as shall bo burnt down or damaged by fire 
us aforesaid. 

7. And it is hereby agreed that it shall bo lawful for 
I tho said [feAAor] and his agents, at all seasonable times 
during the said term, to enter the said demised premises, 

' to take a schedule of the fixtures and things made and 
erected thereupon, and to examinb the condition of the 
said premises ; and further, that aU wants of reparation, 

, which upon such views shall bo found, and for the amend- 


Ait. a. b. 1 
8 & 9 VicT. 
c. 124. 


from what taxes, rates, &c. a tenant is by law exempt ; ante, 
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App. a. s. 1. Column 1, Column 2. 

8 & 9 ViCT. 

0 . 124. ment of wliicli notice in writing ehall be left at tiie pre- 

mises, the said [/efldfe], bis executors, administrators 
and assigns, will, witbin throe calendar months next 
after every such notice, well and sufficiently repair and 
make good accordingly. 

8. That the said 8. And also, that the said Uessw}, his executors, 
{lessee^ will not use administrators and assigns, will not convert, use or 
premises as a shop. occupy the said premises, or any part thereof, into or os 

a shop, warehouse or other place, for carrying on any 
trade or business whatsoever, or suffer the said premises 
to be usCd for any such purpose or otherwise than as a 
private dwelling-house, without the consent in writing 
of the said [/efisor]. 

9. And will not as- 9. And also, that the said [/ewe#;] shall not nor will 
sign without leave. during the said term assign, transfer or act over, or 

othei’wise by any act or deed procure the said premises, 
or any of them, to bo assigned, transferred or set over 
unto any person or persona whomsoever, without the 
consent in writing of the said [/rs^or], his executors, 
administrators or assigns, first had and obtained. 

10. And that ho 10. And further, that the said will, at the 

T^dll leave promises in expiration or other sooner detennination of the said term, 
good repair. pc'aceably surrender and yield up unto the said [Imor^ 

the said prcinisesheroby demised, with the appurtenances, 
together with all buildings, oreedions and fixtures, now 
or hereafter to bo built or erected thereon, in good and 
substantial repair and condition in nil respects, reasonable 
wear and tear, and damage by iiro only excepted. 

11. Proviso for re- II. Provided always, and it is expressly agreed, tbat if 
entry by the said the rent hereby reserveil, or any i)art thereof, shall bo uri- 
lessoron non-payment paid for fifteen days after any of the days on which the 
of rent or non-iier- same ought to have boon paid (although no fonnal demand 
formance of covenants, shall have been made thereof), or in case of the breach or 

non-performance of any of the covenants and agrooments 
herein contained on the i)art of the said [/fme], his 
executors, administrators and assigns, then and in either 
of such cases it shall be lawful for the said [/mor] at 
any time thereafter, into and upon the said demised pro- 
mises, or any part thereof, in the name of the whole to 
re-enter, and the same to have again, repossess and enjoy 
as of his or their fonner estate, anything hereinafter {d) 
contained to the contrary notwithstanding. 

12. The said [ka- 12. And tho doth hereby for himself, bis 

fior] covenants with heirs, executors, administrators and assigns, covenant 
tho said for with tho said [/raarc], his executors, administrators and 

quiet enjoyment. assigns, tliatho and they paying the rent hereby reserved, 

and performing tho covenants hereinbefore on his and 
their part contained, shall and may peaceably possess 
and enjoy tho said demised promises for the tenn hereby 
granted, without any intomiption or disturbance from 
the said [/caaorl bis executors, administrators or 
assigns, or imy other person or persons lawfully claiming 
by, from or under him, thorn or any of them. 

((/) This is inaccurato ; but tho mistake d. Spencer v. Godu'w, 4 M. & S. 265 ; Cole 
•«doc8 not appear to bo so serious as in f>oe Ejec. 411. 
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Sect. 2.--11 & 12 Vict. c. 29. 

An Act to enable Persom haviny a fiijht to bill Ilaree in Knijlund and H to do 

flo, hy themselves or Persom author ized hy themy without heiny retjuircd to tube out 

a Game CcTtifimte{e). [22;/// Juhjy 1848.] 

Whereas bj^an act passed in the forty-eighth 5'car of the rci^fii of Kin}? Ocor^o 
the Third, intituled “An Act for repealing the Duties of Assessed Taxes, aiul 
granting now Duties in lieu thereof, and certain additional Duties to bo consoli- 
dated therewith, and also for repealing the Stamp Duties on Game Cert iii cutes, 
and granting now Duties in lieu thereof, to bo placed under the Manag/'nicnt of 
the Commissioners for the Affairs of Taxes,” and by an act passed in tlio tifty- 
second year of the reign of the said King GcorJ>e the Third, intituled “An Act 
for granting to His Majesty certain new and additional Duties of Assessed 
Taxes, and for consolidating the same with the former Duties of Assc^ssod Tuxes,” 
and by an act passed in the third year of tJie reign of Her ])rcsent Afujosty, 
intituled “An Act for granting to Her Majesty Duties of Cust/uns, Kxciso, and 
Assessed Taxes,” certain duties of ass/issed taxes w/t/i gninted to her Afaj/^sty 
the Queen upon, amongst other things, every })erson who sliall uso any dog, 
gun, net, or other engine for the purpose of taking or killing any game wliat- 
over, or sliiill assist in any manner in the taking or killing of any game : And 
whereas by divers laws now in force penalties are imp«)«ed on all poisons taking 
or killing, or assisting in tlio taking or killing of, amongst other things, any 
game whatever, who shall not have obtained a certificahi of the duo payment of 
such duties : And whereas it has been found that much damage has bc'oii and is 
continunllv done by bares to the produce of inclosed lauds, ami that great losses 
liavo ther<;l)y accrued and do accTUo to the oeeujaers of sncli land ; and it is 
expedient that jior.sons in the actual oecupation of such inelosi'd lands or tlm 
ownens thereof, who havt^ the right of killing game tlion'/m, should bo uHow/mI 
to take, kill and d(}stroy hares thereon, witliout tho iiaymeiit of the said duties 
of assessed taxes, and without tlio incuiTing of any of the penalties above mon- 
tion/Ml : bo it therefore enacted, Ikv,, that from and after the passing of this act 
it shall bo lawful for any person, being in tho actual occupation of any iuclos(jd 
lands, or for any owner thereof who has tlui right of killing game thereon, by 
himself or by any ])orson directed or autliorized by him in writing, according to 
tho form in the schedule to this act annexed, or to tho like (*ffeet, so to do, to 
take, kill, or destroy any hare thou being in or upon any such inclosed lauds, 
without the payment of any such duties of as.sessod taxes as aforesaid, and with- 
out the obtaining of an annual game certificate. 

2. That no owncjr or occupier of land as aforesaid shall boauthori/od to grant 
or continue, under tlio provisions of this act, authority to more than onoijcrson, 
at one and the same time, to kill hares upon his land within anyone parish; 
and that ho shall deliver tho said authority, or 11 copy thereof, or cause tlio biimo 
to bo delivered, to the clerk of tho magistrates acting for tlio JMty Sessions 
Division within wliich tho said lands are situate, Avho sliall forthwith r/'gistm' 
tho same, and tho date of such registration, in a book to bo ki pt liy him for sucli 
purpose, wliich book shall bo at all reasouablo times o]K!U to tho insjiodion of 
the clerk of the commissiouers acting in the execution of tho acts for aNSOssed 
taxes or of any of the coll(*ctors of uss(‘ss(mI taxes within such district ; and tho 
said authority, so soon as it shall have been registc.Tcd as aforesaid, shall bo held 
good until after tho first day of February in tho year following that within 
which the same is granted, unless tho same be previously revoked, and notice of 
such revocation be given to the clerk of tho magistrates us aforesaid ; and tlio 
said registered authority, or the unrevokod rc’gister thereof, sliall bo good and 
sufficient evidence of the right of tho person to whom authority is givim by the 
same to kill hares upon the lands mentioned within tho same without having 
obtained an annual gome cortiticato. 

3 . That no person so directed or authorized to kill any hare as aforesaid shall, 
unless otherwise chargeable, be liable to any duties of assijssed taxes us gamo- 
koeper. 

{$) This statute is printed more in illus- occupier from the obligjitiun to take out a 
tration of the Ground Game Act, 1880 , certificate, while section 6 of the present 
(p. 853 , post,) than for any practical uso it act saves reservations of game, 
has. Section 4 of that act exempts tho 


Arr. A. s. 2. 
11 & 12 Vict. 
c. 29 . 


48 Goo. 3, c. M. 


6*2 Geo. 3, c. 03. 


3 & -i Vict. c. 17. 
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Apr. A. B. 2. 
11 & ]2Vict4 
c. 29. 
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Interpretation 
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ArpjoNDix A. (statutes). 

4. That from and after the passing of this act it shall bo lawful for any person 
to pursue and kill or to join in the pursuit and killing of any hare by coursing 
with greyhounds, or by hunting with beagles or other hounds, without haying 
obtained an annual game certificate. 

6. That nothing herein contained shall extend or be taken or construed to 
extend to the malting it lawful for any person, with intent to destroy or injure 
any hares or other gome, to put or cause to be put any poison or poisonous 
inf^ediont on any ground, whether open or inclosed, whore game usually resort, 
or in any highway, or for any person to uso any firearms or gun of aii}^ descrip- 
tion, by night, for the purpose of killing any game or hares. 

0. That where any tenant of any land for life or lives, years, or otherwise, 
now is or hereafter shall be bound by any agreement not to take, kill or destroy 
any game upon any hinds included in such ogroemeiit, then and in all such 
cases nothing herein contained shall extend or bo taken or construed to extend 
to autliori/o or empower such tenant to take, kill or destroy any haro upon any 
such lands so included in such agreement, or to authorize any other person to 
kill or destroy any hare upon any such lands. 

7. That in the interpretatinn of this act the singular number shall extend to 
several persons and ihings as well as to one person or thing ; and any word 
importing the plural number shall apply to ono person or thing as well as to 
several persons or things ; and ovciy word importing tho masculine gender only 
shall extend to a female as well ns a male; and that the word “agreement'* 
shall include any covenant, proviso, pi’omiso, undertaking, condition, or reserva- 
tion ; and that tho word “ 2 )ari 8 h *’ shall include any hamlet, township, tithing 
or extra-parochial phicc; and for the inirposcs of this act tho word “night’* 
shall ho considered and is hereby declared to commence at tho expiration of the 
first hour after sunset, and to concludo at tho beginning of the last hour boforo 
sunrise. 

8 . That tin’s net shall extend to that part of the United Kingdom culled 
England and Wales. 

Schedule. 

T A. B. do authorize C. D. to kill hares on [“ my lands,** or “ tho lands occu- 
pied by me,** as the case may he], within tho of 

[here ivsert the name of the jxtrish or other jthiccy as the case may be], IMod this 
day of [here insert the day, month and year]. 

Witness, A. J5. 


Sect. 3.— 12 & 13 ViCT. c. 26. 

An Act for yraniing IMief against Defects in Leases made under Powers of Leasing, 

in eertain Cases, [26th June, 18'19.] 

Whebeas, through mistake or inudvortcnco on tho part of persons granting leases, 
and through ignorance on tho jiart of lessees of tho titles of persons from whom 
leases aro accej)tod, leases granted by persons having valid powers of leasing aro 
frequently invalid as against thesuccessors in estate of such persons by reason of the 
n()n-ob5cr\'nncc or omisbion of some condition or restriction, or by reason of some 
other deviation from tho terms of such powers : and w'hereas leases granted in the 
intended exercise of such powers are sometimes invalid as against tho successors in 
estate of tho iicuotis granting tho same, by reason that at tho time of granting tho 
same the person granting the lease could not lawfully grant such lease, although at 
a Bubfccqucnt time, and during the continuance of his estate in tho hereditaments 
comprised in such lease, he might have granted tho same in tho lawful exercise of 
such power : and whereas it is expedient that provision should he made for mnt- 
-ing relief in tho cases afoicsaid, in manner after mentioned : be it enactcdT&c.], 
that in construing this act words importing the singular number shall in- 
clude the plural number, and words importing the plural number ^all include 
the singular number, and words importing males shall extend to females, and 
the word “person” shall include coiryorations aggregate or sole, unless in any 
of tho cases aforesaid there be something in the context repugnant to such con- 
struction. 

2 , That where in tho intended exorcise of any such power of leasing as afore- 
said, whether derived under an act of parliament or under any instrument law- 
fully creating such power, a lease has oeen or shall hereafter be granted, which 
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is,’ by reason of the non-observance or omission of some condition or restriction, Arr. A. s. 3. 
or by reason of any other deviation from the terms of such power, invalid as 12 & 13 vicr 
against the person entitled after the detennination of the interest of the person 26 . 

granting such lease to the reversion, or against other the person who, subject to _ ' 

any lease lawfully granted under such power, would have been entitled to the fmotH in Equity 
heroditainonts comprised in such lease, such lease, in case the same have been 
made bona fide, and the lessee named therein, his heirs, exemtors, administrators K 
or assigns (as the case may require), have entcTod thereunder, shall bo considered tUo 
in equity as a contract for a grant, at the request of tho lessee, liis heirs, 
executors, administrators or assigns (as tho case may require), of a valid lease 
under such power, to tho like purport and effect as such invalid lease as aforesaid, 
save so far as any variation may be necessary in order to comply with tho terms 
of such power ; and all persons who would have boon bound by a lease lawfully 
granted under such pow'or shall bo bound in e(inity by such contract: provided Proviso whfro 
always, that no lossoo undor any such invalid loaso as aforesaid, his heii*s, oxocu- lllfylSner !h 
tors, administrators or assigns, shall bo entitled by virtue of any such ©([iiitablo willing to con- 
contract as aforesaid to obtain any variation of such lease, whore the persons who 
would hayo boon bound by such contract aro willing to confirm siicli h^aso with- 
out variation (/). 

[3. That the acceptance of rent under aui/ ituch incaJid leaiie as aforesaid shall ^ a^ A^vpinncr of 
against the. person so accept ing the same, he deemed a confirmation of such lease, 

Pepoalod by 13 Viet. c. 17, s. 1, post]. 

4. That where a h^aso granted in the intondcMl exercise of any sucli power of TiCJiHos invulid 
leasing as aforesaid is invalid by reason that at tho time of the granting thereof tiVn'o^nm^^^ 
tho person granting tho same could not lawfully grant such lease, but tlio estate romovulnl if tho 
of such person in the lioroditaments comprised in such lease shall have continued 
after the time when such or tho like loaso might have been granted by birn in until 

the lawful oxonjise of such power, then and in every such case such lease shall tia-tmn' when 
take effect, and bo as valid us if the same had been granted at such last-men- f,aiy^,?iiut^Hu^ 
tioned time, and all tho provisions heroin coutaiiiod shall ajiply to every siicli a lo’isc. 
lease. 


6. That when a valid power rf leasing is vested in or may bo exercised by a 
person granting a lease, and sueb lease ^by reason of tho dotmaniiiatiou of the 
estate or interest of such person or tithorwiso) cannot liave effect and continuance 
according to tho terms thereof, iiuleiiendontly of such power, such lease shall, 
for tho purposes of this act, bo deemed to be granted in tlio intemdod exorcise of 
such power, although such power bo not referred to in such loaso. 

6. IVovidod always, and bo it enacted, that nothing in this act contained 
shall extend or lie construed to projudico or take away any right of action or 
other right or roinody to which, but for the passing of this act, tlio lessee named 
in any such lease as aforesaid, his heirs, executors, administrators or assigns, 
would or might have been entitled, under or by virtue of any cov(*nant for title 
or quiet enjoyment contained in such lease on tho part of the person granting 
tho same, or to prejudice or take away any right of ro-entry or other n’ght or 
remedy to which, but for tho passing of this act, tho person granting such lease, 
his heirs, executors, administrators or assigns, 01 other tho jiorsou for tlio time 
being entitled to tho reversion expectant on tho doteriiiiiiLition of such lease, 


AVIiat shiill Ix) 
iln*inofl Hti in- 
Uaulwl Exmjwo 
of (I Tower. 


Himnff the 

of the 
fxNw'en undiT 
( 'ovoiiaut-H for 
Title and for 
quirt Enjoy- 
niciil, and the 
l.c.-tfor’s Jtiiflit 
of Jle-cntry for 
nnvifli of Cove- 
nant, \:c. 


would or might have boon entitled, for or by reason of any breach of tho covenants, 
exmditions or provisoes contained in such lease, and on tlio part of tho lessee, 
his heirs, executors, administrators or assigns, to be obscrvtMl and pcrforrmid. 


7. That this act shall not extend to any lott.so by an ecclesiastical corporation 
or sjjiritual person, or to any loaso of tho possessions of any college, hospital or 
charitable foundation, or to any loaso where, before tho pas.sing of this act, tho 
horoditamonts comprised in such lease haA’o boon suiTcndcTed or roliiiquishod, or 
recovered adversely by reason of tho invalidity thereof, or thoro has boon any 
judgment or decree in any action or suit concerning the validity of such lea.so, 

and shall not prejudice or affect any action or suit already commenced and now Pendiiw Suiti 
ponding in any court of law or equity, but every such action and suit may bo plSiced. 
proceeded with, and such relief had therein, as if this act }iad not passed. 

8. That this act shall not extend to Scotland. of Act. 


if) And see 13 Viot. c. 17, s. 3, post. 
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Sect. 4.— 13 Vict. o. 17. 

An Ad to amend an Ad of the last Session of Parliament for granting Reli^ 

against Defeds in Leases made under Powers of Leasing, [31«< May^ 1850.] 

Whereas an act was passed in the last session of parliament, “for granting 
Belief against Defects in Leases inailo under Powers of Leasing in certain Cases ; ^ 
and by another net of the sumo session tho operation of the said first-recited 
act was suspended until tho first day of Juno, one thousand eight hundred and 
fifty-six ; And whereas it is expedient that tho said first-rccited act should bo 
amonded : bo it thereforo enacted [&c.], that so much of tho said first-rccited 
act as enacts that the acceptance of rent under any such invalid lease as therein 
mentioned shall, as against the person accepting tho sumo, bo deemed a confirma- 
tion of such lease, shall bo repealed. 

2. That whore, upon or before tho acceptance of rent under any such invalid 
lease, as in the said nrst-recited act mentioned, any receipt, memorandum or note 
ill writing, confirming such lease, is signed by the person accepting such rent, or 
some other person by him thereunto lawfully authorized, suen acceptance shall, 
as against tho person so accejiting sueh rent, be deemed a confirmation of such 
lejiso. 

3. That where during tho continuance of tho possession taken under any 
such invalid lease, as in the said first-recited act mentioned, tho person for tho 
time being entitled (subject to such possession as aforesaid) to the hereditaments 
comiiiited in such leuFC, or to the possession or the receipt of the rents and profits 
thereof, is able to contim such leuso without variation, tho lessee, his heirs, 
executors or lulininistiators (as tho case may require), or any person who w'ould 
have been bound by tho lease if tho same hud been valid, shall, upon tho request 
of tho person so aide to confirm tho same, bo bound to accept a confimiation 
uccoidingly ; and such confiimation may bo by memorandum or note in writing, 
signe d by tho persons confiiming and accepting respoetivoly, or by some other per- 
sona by them respect ivoly thereunto lawlully authorized ; and after conlinnation 
and acceptance of confirmation such lease shall bo valid, and shall bo deemed to 
have had from the granting thereof the same effect as if tho sumo hud been 
originally valid. 


Sect, 5.— 11 & 15 Vict. c. 25. 

An Ad to imjfrove the Tjtw of Landlord and Tenant in relation to EmhkmentSy to 
(iroH'ing Crops srized in Kxcenthny and to Agricultural Tenants' Fixtures, 

I24th Juhjy U’,51.] 

WliEHEAS it is expedient 1o amend the law to prevent or lessen tho evils of tho 
right to emblements, and tho loss and injury arising therefrom, and also the law 
relating to growing crops seized under executions, and to agiicultural fixtures : 
bo it therefore declared and enacted [&c.]. 

1. 'fhat where tlio lease or tenancy of any fann or lands held by a tenant at 
rack-rent shall dotormino by tho death or cesser of tho estate of any land- 
lord entitled for his life, or for any other uneertuin interest, instead of claims 
to ombleiuents, tho tciuiiit shall continue to hold and occupy such farm or lands 
until the expiration of tho then current year of his tenancy, and shall then 
quit, upon the terms of his lease or holding, in tho same manuor as if sueh 
lease or tenancy were then dotorminod by effluxion of time or other lawful 
means during tho continuance of his landlord’s estate; and tho succeeding 
"landlord or owner shall bo entitled to recover and receive of tho tenant in 
tho same manner ns his predecessor or such tenant’s lessor could have done 
if ho had boon living or had continued the landlord or lessor a fair propor- 
tion of the rent for tho period which may have elapsed from the day of tiie 
•4cuth or cesser of tlio estate of such predecessor or lessor to the time of the tenant 
HO quitting, and the succeeding landlord or owner and the tenant respectively 
shall, os between thcmselve.s and as against each other, bo entitled to all the 
benefits and advantages, and be subject to tho tenns, conditions and restrictions 
to which tho preceding landlord or lessor and such tenant respectively would 
have been entitled and subject in case the lease or tenancy haa determined in 
manner aforesaid at tho expiration of such current year : provided always, that 
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no notice to quit sliall be necessary or required by or from either party to 
determine any such holding and occupation as aforesaid {g\ 

2. That in case all or any part of the growing crops of the tenant of any fiiriii 
or lands shall bo seized and sold by any sheriff or other officer by virtuo of any 
writ of fieri facias or other writ of execution, such crops, so long as the aanio 
shall remain on the farms or lands, shall, in default of sufflriont distress of the 
goods and chattels of the tenant, be liable to the rent which may accrue and 
become duo to the landlord after any such seizure and sale, and to the roinodios 
by distress for recovery of such rent, and that notwithstanding any bargain and 
sale or assignment which may have been made or executed of such growing crops 
by any such sheriff or other officer (A). 

8. That if any tenant of a farm or lands shall, after the passing of this act, 
loith the consent in writimj of the UindUml for tho time being, at his own costs and 
expense, erect any farm-building, cither dohichod or otliorwise, or put up any 
other building, origino or machinery, either for agricultural purposes or for tho 
purposes of trade and agricultiiro (which shall not have boon oroctoil or put uj) 
in pursuance of some obligation in that behalf), thou all such buildings, engines 
and machinery shall bo the properly of tho tenant, and shtill bo roiiiovable by 
him notwithstanding tlio same may consist of sejiarate buildings, or that tho 
same or any part thereof may bo built in or permanently fixed to iln'. soil, so as 
the tenant making any such removal do not in anywise injure the land or 
buildings belonging to tho landlord, or otherwise do put tho same in like plight 
and condition, or as good plight and conditb)n, as the same were in before the 
erection of anything so nnnoved: provided, nevortholcss, that no to iiaiit shall, 
under tlio provision last aforesaid, bo entitled to r(3inovo any such matter or 
thing as aforesaid without iirst giving to tho landlonl or his agent one montli’s 
previous notice in writing of his intention so to do; and thoitin])on it shall be 
lawful for tho landlord, or his agent on his authority, to elect to pnrehast^ tho 
matters and things so proposed to bo removed, or any of them, and the right to 
i*omovo tho same shall thereby cease, and tho same shall bidong to the lamllord ; 
and tho value thereof shall bo ascertaintul and determined by two referees, one 
to be chosen by each party, or by an inni«re to be named by such roferoos, and 
shall bo paid or allowed in account by tho landlord who shall havo so elected to 
purchaso tho same (f). 

4. That if any occupying tenant of land shall quit, leaving unpaid any tithe 
rent-charge for or charged upon stich land whicdi ho was by the terms of bis 
tenancy or holding legally or equitably liable to pay (A), and the tithes owner 
shall give or have given notice of proceeding by distress upon the land for 
recovery thereof, it shall bo lawful for tho landlord, or the Huccceding tenant or 
occupier, to pay such titho rent-charge, and any expenses incident thereto, and 
to recover the amount or sum of money which he may so pay over against such 
first-named tenant or occupier, or his bigul I'oprcscntativcs, in tho sumo manner 
as if the same were a debt by simple contract due from such first -named tenant 
or occupier to the landlord or tenant making such payment. 

6. Nothing in this act shall extend to Scotland. 


Sect. (5.— 10 & 10 Vict. c. 76. 

An Act to amend the Procesf^ Practice and Mode of Pleading In the Fiaperlor 
CourtSf itc. Jane, 1002.] 

209, Every tenant to whom any wiit in ejectment shall bo delivered, or to 


whose knowledge it shall come, shall i 
iff) See ante, 722. 

(A) As to previous law, see Wharton v. 
Naylor, 12 Q. B. 673; ante, 413. 

(t) See ante, 605 ; and see Agricultural 
Holdings Act, 1875, s. 63, post, 851. The 
main difference between the provisions of 
the present act and those of the Agri- 
cultnrsl Holdings Act in reference to fix- 
tures is, that the latter act (except in the 


give notice tliorcof to his land- 

caso of a steam cuginn) dispenses with the 
consent of the landlord. It is impossible 
to see how the adoption of tho Agricultural 
Holdings Act in reference to fixtures only 
can prejudice cither party. See ante, 759. 

(A) See ante, Ch. XV. Sect. 15, “Tithe 
Kent-Cliarge;” post, Afpeudix B., s. 15, 
note. 
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Appendix A. (statutes). 

lord, or his bailiff or recoivor, under penalty of forfeiting the value of three 
years* improved or rack rent of tho premises demised or holden in the poBBession 
of such tenant, to tho person of whom ho holds, to ho recovered by action in any 
court of common law having jurisdiction for the amount. 


Sect. 7.-32 & 33 Vict. c. 41 (/). 

Jn Act fov amending the Lato with respect to the Rating of Occupiers for shoi't 

Tenns^ and the making and collecting of the Poor's Rate, Julgy 1869.] 

Whereas it is expedient to amend tho law relating to tho collection of poor 
rates assessed upon occupiers of heroditamonts held for short terms, and to the 
making and collecting of tho poor imte : he it therefore enacted, [&c.] as 
follows ; — 

1. The occupier of any rateable hereditament lot to him for a teim not 
exceeding throo months e^ll bo entitled to deduct tho amount paid by him in 
respect of any poor rate assessed upon such hereditament from the rent duo or 
accruing duo to the owner, and every such payment shall ho a valid discharge 
of tho rent to tho extent of the ralo so paid. 

2. No such occupier shall bo compelled to pay to the overseers at one time or 
within four weeks a greater amount of the rate than would ho duo for one quarter 
of tho year. 

3. In caso tlio rateable value of any hereditament does not exceed twenty 
pounds, if tho hereditament is situate in tho metropolis, or thirteen pounds if 
situate in any parisli wholly or partly within tho borough of Tjivorpool, or ten 
pounds if situtito in any parish wholly or partly within the city of Manchester 
or tho borough of llirmiiighaTn, or eight pounds if situate elsewhere, and tho 
owner of such hoi'cdihvment is willing to enter into an agi’ccmcnt in writing with 
tho overseers to become liable to them for tho poor rates assessed in respect of 
such hereditament, for any tenn not being loss than ono year from tho date of 
such agreement, and to pay tho poor rates w'hothor tho hereditament is occupied 
or not, tho overseers may, subject nevertheless to tho control of tho vestry, ngroo 
with tho owner to rcooivo tho rates from him, and to allow to him a commission 
not exceeding twonty-tive per cent, on tho amount thereof. 

4. Tho vestry of any parish may from time to time order that the owners of 
all rateable hereditaments to which section threo of this act extends, situate 
within such parish, shall ho rated to tho poor rate in respect of such rateable 
horeditamcMits, instead of tho occupiers, on all rates made after tho dato of such 
order ; and thereupon and so long as such order shall be in force tho following 
enactments shall have effect : 

1. Tho overseers shall rate tho owners instead of tho occupiers, and shall 

allow to thorn an abatement or deduction of fifteen per centum from the 
amount of tho rate : ^ 

2. If tho ow’ncr of ono or more such rateable hereditaments shall give notice 

to tho overseers in writing that ho is willing to be rated for unv torm not 
being less than ono year in respect of all such rateable hereditaments of 
which ho is tho owner, whether tho same be occupied or not, tho overseers 
shall rate such owner accordingly, and allow to him a further abatement 
^ or deduction not exceeding fifteen, per centum from the amount of the 
rate during tho time ho is so rated ; 

3. The vestry may by resolution rescind any such order after a day to be fixed 

by them, such day being not less than six months after the passing of 
^such resolution, but tho order shall continue in force with respect to ,all 
rates made before tho date on which the resolution takes effeot : 

Provided that this clause shall not be applicable to any rateable hereditament in 
which a dwelling house shall not be included. 


(1) See ante, Chap. XV. 
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"5. When an owner who has bocomo liablo to pay the .poor rate omits or Arp. A. s. 7. 
neglects to pay, before the 5th day of June in any year, any rate or any instal- 32 & 33 Vict. 
ment thereof which has become due previously to the preceding fifth day of c. 41. 

January, and has been duly demanded by a demand-note delivered to him or - — 

loft at his usual or lost known place of alJodo, he shall not bo entitled to deduct Owners omitting 
or receive any commission, abatement, or allowance to which he would, except 
for such omission or neglect, be entitled under this act, but shall be liablo to <iay of Juno to 
pay, and shall pay, rach rate or instalment in full. Commis- 

0 . The statute thirteenth and fourteenth Victoria, chapter ninety-nine, with . . . 

respect to the rating of small tenements, and so much of any local statute as {4 99 , 

relates to the rating of owners instead of occupiers, are hereby repealed, so far &c., m faraJ 
AS the same apply to any poor rate made after this act comes into oi)cration. totiiePiwSSn' 

7. Every payment of u rate by tho occupier, notwithstanrling the amount (.„„atructivo 
thereof, may bo deducted from his rent as herein provided, and every payment payment of tlio 
of a rate by the owner, whether ho is himself rated instead of tho occupier, or hate. 

has agreed with tho occupier or with tho overseers to pay such rate, and not- 
withstanding any allowance or deduction which the overseers iiro empowered to 
make from the rate, shall bo deemed a payment of tho full rate by the ocoupior 
for tho purpose of any qualification or franchise w'hich as regards rating de])eiids 
upon the payment of tho poor rato. 

8. Whore an owner who has undertaken, whether hy agreement with tho WMiorc Owuew 
occupier or with tho overseers, to pay tho poor rates, or lias otluTwiso hccomo 

luihlo to pay tho same, omits or negh'Cts to pay any such rate, the orcupicr may imyinir tlm 

pay tho same and deduct tho amount from tho rent due or accruing iluo to tho huihc- umy ai*- 
ownor, and tho receipt for such rate shall bo a valid discharge of tho rent to tho 
extent of tho rate so paid. 

9. Every owner wlio agi'ccs w'ith tho overseers to jiay tho poor rate, or who UunorH to give 
is rated or liablo to bo rated for any hereditament instead of tho occiipior, shall pj'lJ” 'and'iiabic 
deliver to the overseers, from time to time, when required by them, in wnting, to rnwlty for 

a list containing the names of tho actual occupiers of tho hereditaments com- '''iifuiumissiun. 

pri.sed in such agreement, or for which ho is so rated or liablo to bo rated ; and 

if any such owner wilfully omits to deliver such list w'heu required to do so, or 

wilfully omits therefrom or misstates therein tho name of any occupier, ho j^all 

for every such omission or misstatement ho liable, on summary conviction, to a 

penalty not exceeding two pounds. 

10. Section twenty- eight of “ Tho Representation of tlio Pco])lo Act, 1807,” to Ocru- 

with respect to notice to be given of rates in arroar, shall apply to occupiers of ™ 

premises capable of conferring, tho parliamentary franchise, although tho owners 

of such proniiscs have bocomo liable ’for tlio rates assessed thereon under tho 
provisions of this act. 

11 . Where the owner has become liable to tho payment of the poor rates, tho T.iuiiiiity of 
rates duo from him, together with tho costs and chtirgcs of levying and recovering 

the same, may bo levied on tho goods of tho owner, and ho recovered from him ” ’ 

in the same way as poor rates may bo recovered from the occupier. 

12. Notwithstanding the owner of any such rateable hereditament as aforesaid Ht'covny of 
has become liable for payment of tho poor rates assessed thereon, the goods and the 
chattels of tho occupier shall be liable to be distrained and sold for payment of 

such rates as may accrue^ during his occupation of tho premises, at any time 
whilst such rates remain unpaid by tho owner, subject to tho following 
provisions : 

1. That no such distress shall ho levied unless the rate has been demanded in 

writing hy tho overseers from the occupier, and the occupier has failed 
to pay tho samo within fourteen days after the sciwico of such demand : 

2. That no greater sum shall bo raised by such distress than shall ut the time 

of making the same be actually duo from tho occupier fur rent of tho 
premises on which the distress is made : 

3. TW any such occupier shall be entitled to deduct tho amount of rates for 

which such distramt is made, and the expense of distraint, from tho rent 
due or accruing due to the owner, and every such payment shall be a 
valid discharge of the rent to tho ei^nt of tho ratb and expenses baid. 

13. Every owner of any hereditament for the rates of which ne hasliecome Owner may ap- 
liable shall nave the samo right of appeal (subject to the samo conditions and ^uSaList 
conse^uencos) against the valuation lists and tho poor rates as if ho were the and 
oooiipier thereof. 
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14. Tlie overseers of every parish when they maio a poor rate shall sot 
forth in tho title of the,Tato the period for which the same is* estimated, and if 
the same is payable by instaliiioiits, the amount of each instalment and the 
date at which each instalment is payable ; provided that if tho necessities of tho 
parish shall require it, another rato may be made before such period shall have 
elapsed. 

16. Tho overseers who make the poor rato for a period exceeding throo months 
may declare that the saino shall bo paid by instalments at such times as they 
shall sj)ccify, and tlioroupon each instalment only shall bo onforceablo as and 
when it falls duo, and tho payment of any such instalment shall, as respects any 
qualification or franchise depending upon tho payment of the poor rate, bo 
tleemed a payment of such rate in rcs])ect of tho period to which such instalment 
n})])lics. 

16. Jf tho oec.iqaor assessed in tho rato when nrndo shall con so to occupy 
before tho rato shall liavo been wholly discharged, nr if tho hereditament being 
uii<)ceiii)ied at tho time of the making of the rato become occupied during tho 
l)eriod for which tho rato is made, tho overseers shall enter iii tho rate book tho 
name of the person who succeeds or comes into tho occupation, as tho caso may 
bo, and the date when such occupation commoiKHis, so far Jis tho samo shall bo 
known to them, and such occupier shall thenceforth bo deemed to have boon 
actually rated from tho date so (mtcrod by tho ovorsoer, and shall bo liable to 
pay so much of tho rato as shall bo proportionate to tlie lime between tho 
coinmcnccincnt of his oc<:ui)ation and tho cxi)iration of tho ))eriod for which tho 
rate was made, in like inannor, and with tlio like remedy of appeal, ns if lie had 
been rated when tho rato was made ; and an outgoing occupier shall remain 
liable in liko manner for so much and no more of tho rato as is proportionate to 
the timo of his occupation within the period for which the rato w'aa made ; and 
tlio twelfth section of the statute 17 Ooo. 2, c. 38, shall ho repealed. 

17. A poor rato shall be deemed to bo made on tho day when it is allowed by 
the justices, and if tlio justices sover in their allowance then on tho day of tho 
last allowance. 

18. Tlio production of the book purporting to contain a poor rate, with the 
allowance of tho rate by tho justices, shall, if tho rato is made in tho fonn pre- 
scrihod by law, bo prima facio evidence of tho duo making and publication of 
such rate. 

19. Tho overseers in making out the poor rate shall, in every case, whether 
tho rato is collected from tho owner or occupier, or the owner is liable to tho 
]iayment of tho rate instead of tho occupier, enter in tho occu])ier8’ column of tho 
into book the nnino of tho occupier of every rateable horedita’rnent, and such 
occupier shall bo deemed to bo duly rated for any qualification or franchise as 
aforesaid ; and if any overseer negligently or wilfully and without reasonable 
cause omits tho name of the occupier of any rateable hereditament from tlio rale, 
or negligently or wilfully misstates any name therein, such overseer shall for 
every such omission or misstatement bo liable on summary conviction to a penalty 
not exceeding two pounds ; provided that any occupier whoM name has boon 
omitted shall, notwithstanding such omission and that no claim to bo rated has 
been made by him, ho entitled to every qualification and franchise depending 
upon rating, in the samo manner as if his name had not boon so omitted. 

20. The word “ overseer” shall include every authority that makes an assess- 
ment for the poor rate; tho words “ poor rate” shall moan tho assessment for the 
relief of tho poor, and for tho other purposes chargeable thereon according to law, 
and in tho metropolis shall extend to every rate made by tho overseers, and 
chargeable uiwn the same property as the poor rate; tho word “owner” shall 
mean any person receiving or claiming tho rent of tho hereditament for his own 
use, or receiving tho same for tho use of any corporation aggregate, or of any 
public company, or of any landlord or lossco who shall bo a minor, a married 
woman, or insane, or for tho uso of any person for whom he is acting as agent; 
the word “ parish” shall signify every placo for which a separate overseer can be 
appointed; tho word “vestry” shall include not only the vestry of parish 
cxi^ng under the authority of some general or ^cial act of parliament, or by 
special custom or otherwise, hut also the meeting of the innabitants of any 
township, yill, or place having a separate overseer, and for which a separate 
poor rate is made, held after notice given in liko manner as is required by 
law in regard to the meetings of vostries ; and the word “ metropolis” shall 
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Stamp Act*, ,1870. 


include only the ipetropolie as defined by “ The Metropolis Management Act, 
1855»** 


dl. This act shajl not extend to Scotland or to Ireland. 

22. This act may be cited as ^*Th6 Poor Rate Assessment and Collection Act, 
1B69/' and shall come into operation on the twenty-ninth of September, 1809 : 
providod that -^e vestry of any parish may before that day order that the owners 
shall be rated instead of the occupiers under this act, but no such order shall 
take effect until after the said twenty-ninth day of September, 1869. 


Sect. 8.-33 & 34 Vict. c. 97. 

An Act for grantimj certain Stamp Duties in lieu of Duties of the same kind now 

payable under variom Acts ^ and consolidating and aineuding Provisions relating 

thereto, [l()//i Angnsty 1870.] 

[The following sections are selected as relating to the subjects treated of in this work,^ 

1. This act maybe citod as “The Stamp Act, 1870,” and shall come into 
operation on the first day of January, 1871, which date is hereinafter referred to 
as the commencement of this act. 

^ 3. Prom and after the commencement of tin's act, and subject to the exemp- 
tions contained in the schedule to this act, and in other acts for tho time 
being in force, there shall he charged for the use of her Majesty, her heirs and 
successors, upon tho several instruments specified in the schedule to this act, tho 
several duties in the said scliedulo specified, and no other duties {m), [This in 
effect abolishes Pjioghessive Duty.] 

4. Any instrument which by any act heretofore i)assed, and not relating to 
stamp duties, is specifically charged with the duty of Ihirty-fivo sliillings, shsill, 
from and after the cominencoinent of this act, bo chargoahlo only witli tho duty 
of ten shillings in lieu of the said duty of tJiirty-livo shillings. 

0. (1.) All stamp duties which may from time to time be chargeable by law 
upon any instruments, are to he paid and denoted according to tho general and 
special regulations in this act contained. 

(2). Tho said schedule and everything therein contained is to bo read and 
construed as part of this act. [See extracts from Schedule, post, 838.] 

General Hegitlatioxs. 

7. (1). Every instrumout written upon stamped material is to be written in 
such manner, and every instrument partly or wholly w'ntton beforo being 
stamped is to be so stamped, that tho stamp may appear on tho face of tho 
instrument, and cannot bo used for or applied to any other instrument written 
upon the same jneco of material. 

(2.) If more than one insti-ument bo written ujwn tht) same piece of material, 
every one of such instruments is to he separately and distinctly stamped with 
tho duty with which it is chargeable, 

8. Except where express provision to the contrary is made by this or any 
other act,— 

(1.) An instrument containing or relating to several distinct matters is to be 
separately and distinctly charged, as if it wore a separate instrument, with duty 
in respect of each of such matters ; 

(2.) An instrument made for any consideration or considerations in respect 
whereof it is chargeable with ad valorem duty awd also for any farther or other 
valuable consideration or considerations (w), is to bo charged with duty in respect 
of such last-mentioned cousidoration or considerations, ns if it were a separate 
instrument made for such consideration or considerations only. 

10. All tho facts and circumstances affecting tho liability of any instrument 
to ad valorem duty, or tho amount of the ad valorem duty with which any 
instrument is chargeable, are to be fuUy and truly set forth in tho instrument; 

(m) By the Inland Bevetme Repeal (m) This docs not apply to building 
Act, 1870 (33 & 3i Vict. c. 99), above 100 leases because of the exceptiou in sect. 8, 
acts and parts of acts relating to stamps and see sections 3 and 98 (2). 

* are repealed. 
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and every person who, with intent to defraud her Majesty, or her heirs or 
successors, 

(1.) Executes any instrument in which all the said facts and circumstances 
are not fully and tnily sot forth ; 

(2.) Being employed or concerned in or about tho preparation of any instnj- 
raent, neglects or omits fully and truly to set forth therein oil the said 
facts and circumstances ; 
shall forfeit the sum of ten pounds. 

14. Where the duty with which an instrument is chargeable depends in any 
manner upon tho duty paid upon another instrument, tho payment of such last- 
mentioned duty shall, if application be made to the commissioners for that pur- 
pose, and on production of both the instruments, bo denoted in such a manner 
as the commissioners think fit, upon such first-mentioned instrument (o). 

16. (1.) Except whore express provision to tho contrary is made by this or any 
other act, uny unstamped or insufficiently-stamped instrument may be stamped 
after tho execution tliereof, on payment of the unpaid duty and a penalty of ton 
pounds, and also by way of further penalty, where tho unpaid duty exceeds ton 
pounds, of interest on such duty, at tho rate of five pounds per centum per 
annum, from tho day upon which tho instrument was first executed up to tho 
time when such interest is equal in amount to the unpaid duty. 

And the payment of any penalty or penalties is to bo denoted on the instru- 
ment by a particular stamp. 

(2.) Provided as follows : 

(a.) Any unstamped or insufficiently-stamped instrument w'hicli has been 
first executed at any place out of tho United Kingdom, may be 
stamped, at any time within two months after it has been first 
received in tho United Kingdom, on payment of tho unpaid duty 
only: 

(b.) Tho commissioners may, if they think fit, at any time within twelve 
months after tho first execution of any instrument, remit tho 
penalty or penalties, or any part thereof. 

16. (1.) Upon tho production of any instrument chargeable with any duty, 
as evidence in any Court of Civil Judicature in any part of the United Kingdom, 
tho officer whose duty it is to read tho instrument shall call tho attention of tho 
judge to any omission or insufficiency of the stamp thereon, and if tho instru- 
ment is one which may legally bo stamped after the execution thereof, it may, 
on payment to the officer of tho amount of tho unpaid duty and tho penalty 
payable by law'on stamping tho same as aforesaid, and of a further sum of one 
pound, bo i*eceived in evidence, saving all just exceptions on other grounds. 

(2.) The officer receiving tho said duty and penalty shall give a receipt for 
tho same and make an entry in a book, kept for that purpose, of the payment 
and of the amount thereof, and shall communioato to tho commissioners tho 
name or title of the cause or proceeding in which and of tho party from whom 
ho received tho said duty and penalty, and the date and description of the 
instrument, and shall pay over to tho receiver-general of inland revenue, or to 
such other person as tho commissioners may appoint, tho money received by 
him for tho said duty and penalty. 

(3.) Upon production to tho commissioners of any instrument in respect of 
which any duty or penalty has been paid as aforesaid, together with the receipt 
of tho said officer, the payment of such duty and penalty shall be denoted on 
such inatnimont accordingly. 

17. Save and except as aforesaid, no instniment executed in any part of the 
United Kingdom, or relating, wherosoovor executed, to any property situate, or 
to any matter or thing done, or to bo done, in any part of the United Kingdom, 
shall, except in criminal proceedings, be pleaded or given in evidence or ad- 
mitted to be good, useful, or available in law or equity unless it is duly stamped 
in accordance with the law in force at the time when it was first executed. 

18. [Commissioners may decide whether an instrument is chargeable with 
an^' and what duty.] 

20. [Commissioners may require an abstract and evidence, and may refuse 
to proceed until such abstract and evidence has been fumii^ed accordingly.] 


(o) A duplicate lease generally requires a denoting stamp, but nob a counterpart. 
See 93, post, 836. 



Stamp Act, 1870. 


835 


i^. Except whero express provision is made to the 'Contrary, all duties are to 
bo denoted by impressed stamps only. 

24. (1.) An instfument, the duty upon which is retiuired, or permitted by 
law, to be denoted by an adhesive stamp, is not to bo doomed duly 8tampo<l with 
an udhoflive Stamp unless the person rcciuired by law to cancel such adhesive 
stamp cancels the same by wiiting on or across the stamp his name or initiala^ or 
the name or initials of his finii, together with the true date of his so writiIl{,^ so 
that the stamp may bo effectually cancelled, and rendered incapable of being 
used for any other instrument, or tinhsa it is otherwise proved that the stamp 
appearing on the instrumerd was affixed thereto at the proper time, 

(2.) Every person who, being i*cquired bj^ law to cancel an adhesive stamp, 
wilfully neglects or refuses duly and elfoctually to do so in manner aforesaid, 
shall forfeit the sum of ten pounds. 

25. Any person who — 

(1.) Fraudulently removes or causes to bo removed from any instrument any 
adhesive stamp, or affixes any adhesive stamp which has been so 
removed to any other instrument with intent that such stamp may bo 
used again ; 

(2.) Sells or offers for sale, or utters any adhesive stamp w'hich has been so 
removed, or utters any instrument having thereon any adhesive stamp 
which has to his knowledge been so removed as aforesaid ; 

(3.) Practices or is concerned in any fraudulent act, contiivanco or device not 
specially provided for, with intent to defraud her Majesty, her heirs or 
successors of any duty ; 

shall forfeit over and above any other penalty to which he may bo liable the 
sum of fifty jicunds ( p). 


fSrEGiAL Peoulations. 

As to Agreements (7). 

36. The duty of sixpence upon an agreement maj’’ bo denoted by an adhesive 
stamp, which is to bo caiicollcd by tlio person b}^ whom the agreement is first 
executed. 


to Appraisements (?’). 

38. (1.) Every appraiser, by whom an appraisement or valuation is made, 
shall, witnin fourteen days after the making thereof, write out the same, in 
words and figures, showing the full amount thereof upon duly-stumped mateiml, 
and if ho neglects or omits so to do, or in any other manner delivers out, or 
states tlio amount of, any such appraisement or valuation, shall forfeit the siiiii 
of fifty pounds. 

(2). Any person who receives from any appraiser, or pays for the making of, 
any appraisement or valuation, unless the same bo written out and stamped as 
aforesaid, shall forfeit the sum of twenty pounds. 


As to Bills of Sale (r). 

57. A copy of a hill of sale is not to be filed in any court, unless the original 
duly stamped is produced to the proper officor. 


As to Conveyances on Sale (a). 
70 — 77. [These are too long to he here inaerted,'\ 


(p) By the Stamp Duties Management 
Act, 1870 (33 & 34 Yict. 0. 98), s. 26, 
every person who by any writing in any 
manner defaces any adhesive stamp be- 
fore it is used shall forfeit the sum of five 
pounds ; provided, that any person may, 
with the express sanction of the commis- 
sionera, and in the manner and in confor- 
mity with Uie conditions which they may 


pTcscribo, write upon an adhesive stamp 
before it is used for the purpose of the 
identification thercrif. 

{q) For the duty on agreements for 
leases, see post, 836; on other agreo- 
ments, post, 838. 

(r) For the duty thereon, sec post, 838, 
(»} For the duty thereon, see post, 839. 


App. a. b, 8 . 

33 & 34 ViCT. 
c. 97. 


now Dntica to 
be drnutod. 

General Direo- 
Uona Hs to tbo 
Cnncollation of 
(ullicnuvo 
SUimpii. 

Penalty f(»r 
neglect or re- 
fusal, 10/. 

Penalty for 
ibYauds in rela- 
tion to adhesive 
Stamps, 


or to any Duty, 
fiO/. 


Duty may bo 
denoted by ad- 
hesive Stump. 


Appraisements 
to be written 
out. 


Penulty on tho 
Appraiser, 50/. 


On other Of- 
fenders, *20/. 


Bills of Sole. 


Conveyances on 
Bale. 
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App. a. b. 8. 
33 & 34 VicT. 
0. 97. 


Ctnrtain Copies 
and Extracts 
may bo stumped 
'Without Penalty 
within Fourteen 
Days after 
Attestation. 


By whom Duty 
to be paid; may 
be denoted by 
adhesive Stamp. 


Copyholds, &c. 


When duly 
stomped. 


Agreements for 
not more than 
36 Team to be 
ohaigcd as 
Lcoi^. 


Leases, how to 
bo charged in 
respect of Pro- 
duce, &o. 


Effect of Btate- 
lueut of Value. 


Directions as to 
Duty in certain 
Cases. 


As to attested Copies and Extracts [u). 

79. An attested or otherwise authenticated copy or extract of or from — 

'l.J An instrument chargoahlo with any duty ; 

' An original will, testament or codicil ; 

Tiio probate or probate copy of a will or codicil ; 

, Letters of administration or a confirmation of a to.stamont; 
may be stamped at any time within fourteen days after the date of the attes- 
tation or authentication, on payment of the duty only without any penalty. 

As to certified Copies and Extracts from Registers of Births^ Ac. (a). 

80. The duty upon a certified copy or extract of or from any register of 
births, baptisms, iriarriagos, deaths, or burials is to bo paid by tho person 
requiring tlio copy or extract, and may bo denoted by an adhesive stamp, 
which is to be cancelled by tho person by whom the copy or extract is signeil 
before ho delivers tho same out of his hands, custody or power. 

As to Copyhold and Customary Estates (y). 

81—86. \jrii€.se arc too long to lye inserted J] 

As to Duplicates and Coutiterparts {z), 

93. Tho duplicate or counterpart of an instmmont chargeable with duty (ex- 
cept the counterpart of an instrument chargeable as a lease, such counterpart not 
Icing executed hg or on behalf of any lessor or grantor) is not to bo deemed duly 
shniiped unless it is stamped as an original instrument, or unless it appears by 
some stamp impressed thereon that the full and proper duty has been paid upon 
the original instrument of which it is tho duplicate or counterpart. 

As to fjvaseSy (rt). 

96. (1.) An agreement for a lease or tack, or with respect to tho lotting 
of any lands, tenements or heritable subjects for any term not exceeding 
thirty-fivo years, is to be charged with tho same duty as if it wore an actual 
lease or tack made for tho term and consideration mciitioiiod in tho agroomont. 

(2.) A lease or tack made subsequently to, and in conformity with, such an 
agreement duly stamped, is to bo charged with the duty of sixpence only. 

97. (1). Where tho consideration, or any part of tho consideration, for which 
any lease or tack is granted or agreed to bo grunted, does not consist of money, 
but consists of any produce or other goods, the value of such produce or goods is 
to be deemed a consideration in respect of which tho lease or tack or agreement 
is chargeable with ad valorem duty, and where it is stipulated that the value of 
such produce or goods is to amount at least to, or is not to exceed a given sum, 
or where tho lessee is specially charged with, or has tho option of paying after, 
any permanent rule of cem version, tno value of such produce or goods is, for tho 
purpose of assessing the ad valorem duty, to be estirnatod at suen given sum, or 
according to such permauent rate. 

(2.) A lease or tack or agreement made cither entirely or partially for any 
such consideration, if it contains a statement of the value of such consideration, 
und is stamped in accordance with such statement, is, so far as regards tho subject- 
matter of such statement, to be deemed duly stamped, unless or until it is other- 
wise simvn that such statement is incorrecty and that it is in fact not duly stamped. 

98. (1.) A louse or tack or agreement for a lease or tack, or with respect to 
^ny letting, is not to he charged with any duty in respect of any penal rent, or 
inci*ea8od rent in tho naturo of a penal rent, thereby reserved oi- agreed to be 
reserved or mado payable, or by reason of being made in consideration of the 


(u) For tho duty thereon, see post, 839. 

W w- 

(y) For the duty thereon, see post, 840. 
(s) Id. 

(a) For duty, see post, 841. By 39 & 
40 Viet. c. 16, B. 11, “an instrument 
whereby the rent reserved by any other 


instrument chargeable with stamp duty 
as a lease or took, and duly stamped 
accordingly, is increased, .shall not be 
chargeame with stamp duty otherwise 
than as a lease or tack in consideration 
of the additional rent thereby made pay- 
aUe.“ 
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surrender or abandonment of any existing loose, tack or agi-eemout of or relating 
to the same subject -matter. 

(2.) No lease m^e for any consideration or considerations in rosi)cct whereof 
it 18 chargeable with ad Talorem duty, and in further consideration either of a 
coTenant by the lessee to make, or of his having previously made, any substan- 
tial improvement of or addition to the property demised to him, or of any covenant 
relating to the matter of the lease, is to do cnarged with any duty in respect of 
such further considoi-ation (5). 

(3.) No lease for a life or lives not exceeding throe, or for a term of years 
determinablo with a life or lives not exceeding three, and no lease for a tonn 
absolute not exceeding twenty-one years, gimited by an ecclesiastical corpora- 
tion, aggregate or solo, is to be charged with any higher duty than thirty-fivo 
shillings. 

(4.) and (5.) rrlate to Trinity Colleyo^ Dublin^ and Srofrh hasetty (fr. 

99, The duty upon an instmment chargeable with duty as a lease or tack for 
any definite term less than a year of — 

(1.) Any dwelling-house or tenement, or part of a dwelling-houHO or tenement, 
at a rent not exceeding the rate of ton pounds per annum ; 

(2.) Any furnished dwelling-house or apartments; 
or upon the duplicate or counterpart of any such instrument, may bo denoted by 
an adhesive stamp, which is to bo cancelled by the person by whom the instru- 
ment is first executed. 

ICO. (1.) Every person who executes, or iircparea or is employed in preparing, 
any instrument uprin which the duty may, under the provisions of the last pre- 
ceding section, be denoted by an adhesive stamp, and which is not, at or before 
the execution thereof, duly stamped, shall forfeit the sum of five pounds. 

f2.) Provided that nothing in this section contained shall render any person 
lianlo to the said penalty of five pounds in respect of any letters or corrospoud- 
enco. 


As to MortgayeSy <&r, 

112. The exemption from stamp duty conforrod JQr the act of 6 & 7 Will. 4, 
c. 32, for the regulation of llonofit Building Societies, shall not extend to any 
mortgage to bo made after the passing of this act, excc^jit a mortgage by a 
member of a benefit building society for securing the repayment to the society 
of money not exceeding five hundred pounds. 


As to Beceipts, 

120. The term “receipt” means and includes any note, memorandum or 
writing whatsoever wWeoy any money amounting to two pounds or upwards, 
or any bill of exchange or promissory note for monoy amounting to two pounds 
or upwards, is acknowledged or expressed to have been roc(*ivcd or deposited or 
paid, or whereby any debt or demand, or anj' part of a debt or demand, of the 
amount of two pounds or ujiwurds, is acknowledged to have been settled, satisfied 
or discharged, or which signifiefl or imports any such acknowledgment, and 
whether the some is or is not signed w'ith tho name of any person. 

121. The duty upon a receipt may be denoted by an adhesive stamp, whicli is 
to be cancelled by tho person oy whom tho receipt is given before he deliveis it 
out of his hands. 

122. A receipt given without being stamped may bo stamped Tsnth an impressed 
stamp upon tho terms following ; that is to say, 

(1.) Within fourteen days after it has been ^ven, on payment of tho duty and 
a penalty of five pounds ; 

(2.) After fourteen days, but within one month, after it has been given, on 
payment of tho duty and a penalty of ton pounds ; 
and shall not in any other case be stamped with an impressed stamp. 


(b) In consequence of the decision in lie 
Bolton's LeasCy L. R., 5 Ex. 82 ; 39 L. J., 
£x. 61, it is enacted by 33 & 34 Viet. c. 44, 
that this enactment shall have a retro- 
spective operation, so os to avoid tho addi- 


tional duty payable by virtue of the eon- 
btiuction put by the court on 17 & 18 Viet, 
c. 83, s. 16 (repealed by 33 & 34 Viet, 
c. 99). 


Arr. A. s. 8. 
33 & 34 ViCT. 
c. 97. 


Duty in certain 
Caoos nuiy to) 
deriuicd by ad- 
hesive Stamp. 


Pcmilty in cer- 
tain Caf«8. 


ri’oviso. 


Mortgages. 

Exemption from 
Ktump Duty in 
favour of 
Ik'nefit Building 
fiociotics re- 
nt rifted. 


Inlorpreialinn 
of ferm "Bo- 
ffipt.” 


Duty may be 
denoted by ad- 
heedvo Stamp. 

Terms upon 
which Heceipts 
may be ntamped 
ofkr Execution. 
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App. a. 8. 8. 
33 & 34 ViCT. 
0. 97. 

Penalty for 
Offenccfl. 


Sobcdule of 
Stamp Duties. 


123. If any perflon— 

Gives any receipt liable to duty and not duly stamped ; 

(2.) In any case where a receipt would bo liable to duty refuses to give a 
receipt duly stamped ; 

(3.) Upon a payment to the amount of two pounds or upwards gives a receipt 
for a sum not amounting to two pounds, or separates or divides the 
amount pbid with intent to evade the duty ; 
ho shall forfeit the sum of ton pounds. 


SCnEDULE(c). 

Affidavit or statutory declaration made under the provisions of d & G £ d. 
Will. 4, c. 62 0 6 

ExeinidUnu* 

(1.) Affidavit made for the immediate purpose of being filed, road 
or used in any comt, or before any judge, mastei’, or officer 
of any court. 

(2.) Affidavit or declaration made upon a requisition of the com- 
missioners of any public board of revenue, or any of the 
officers acting under them, or required by law, and made 
before any justice of the peace. 

Agreement for a lease or tack, or for any lotting. ‘ 

8ee Lease or Tacjc, and Section 96. [Ante, p. 836,] 

Agreement, or any Memorandum of an Agreement, made in 
England or Ireland under hand only, or made in Scotland without 
any clause of registration, and not otherwise specifically charged 
with any duty, whether the same be only ovidonco of a contract, or 
obligatory upon the parties from its being a written instrument . 0 0 6 

Emnptions, 

(1.) Agreement or memorandum, the matter whereof is not of the 
value of 5/. 

(2.) Agreement or memoranflum for the hire of any labourer, 
artificer, manufacturer or menial servant. 

(3.) Agreement, letter, or memorandum mode for or relating to 
the sale of any goods, wares or merchandise. 

And sec Section 36. [Ante, p. 83o.] 

Appraisement or Valuation of any property, or of any interest 
therein, or of the annual value thereof, or of any dilapidations, or 
of any r6})airs wanted, or of the materials and labour used or to bo 
used in any building, or of any artificer’s work whatsoever. 

Where the amount of the appraisement or valuation does not 


exceed oL 



, 

. 0 0 3 

Exceeds bJ, and does not exceed lOl, 

. 

.006 

„ 10/. 


20/. 

, 

.010 

„ 20/. 

it 

30/. 


0 1 6 

„ ,*50/. 

19 

40/. 


0 2 0 

» 40/. 


60/. 


0 2 6 

60/. 

I) 

100/. 


0 5 0 

„ 100/. 

)) 

'200/. 


0 10 0 

„ 200/. 

19 

600/. 


0 15 0 

„ 500/. 


, 


1 0 0 


Exemptions, 

(1.) Appraisement or valuation made for, and for the information 
of, one party only, and not being in any manner obliwtory 
as between parties either by agreement or operation of law. 


(f) This .schedule derives its force from such duties as are material to the sub^* 

sects. 3 aud G of the act, ante, 833. Only jeets of this work arc inserted here. 
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f2.J [Appmsement for adminilty or vioe-admiralty courta.] 

(3.) Appraisement or valuation of any property made for the 

S se of ascertaining the legacy or succession duty [not 
te duty] payable in respect thereof. 

And see Section 38. [Ante, p. 835.] 

Assignment or Assignation. 

By way of security, or of any security. See Moiitgage, &c. 

Upon a sale, or otherwise. See Conveyance. 


£ 8, fl. Apr. A. 8. 8. 

33&34VICT. 
0. 97. 


Attested Copy, See Copy. 


Awaed in England or Ireland, and Award or Decrbet Arbitral in 
Scotland : 


Where the amount or value of tho matter in dispute does not 



exceed 5/. 


..... 

0 0 

3 

Exceeds 5/. and does not exceed 10/. . 

0 0 

6 

„ 10/. 

If 

20/ 

0 1 

0 

20/. 

)} 

30/ 

0 1 

6 

„ 30/. 

If 

40/. .... 

0 2 

0 

„ 40/. 

1 1 

50/ 

0 2 

6 

,, oO/. 

)) 

100/ 

0 5 

0 

„ 100/. 

I) 

200/ 

0 10 

0 

„ 200/. 

)) 

300/ 

0 15 

0 

„ dOO/. 

)f 

750/ 

1 0 

0 

,, 730/. 

If 

1000/. .... 

1 5 

0 

And where it exceeds 1000/. and in any other cose not above 



provided for 

• i 

. . . . . 

1 15 

0 


Bill op Sale. 

Absolute. See Conveyance on Sale. 

By way of security. See Mortgage, &c. 

And see Section 57. [Ante, p. 835.] 

Conveyance or Transfer on sale, 

Of any property (except such stock or debenture stock or funded debt 
as aforesaid). 

Where the amount or value of the consideration for the sale 


does not exceed 5/. 






0 0 

6 

Exceeds 5/. and docs not exceed 10/. 





0 1 

0 

„ 10/. „ 

13/. 





0 1 

6 

„ 15/. „ 

20/. 





0 2 

0 

.. 20/. 

25/. 





0 2 

6 

II 25/. „ 

50/. 





0 5 

0 

II oO/. 11 

75/. 





0 7 

6 

II i ol» ff 

100/. 





0 10 

0 

II 100/. „ 

125/. 





0 12 

6 

1. 125/. „ 

130/. 





0 15 

0 

II 150/. 1, 

175/. 





0 17 

6 

II 175/. „ 

200/. 


• 


• 

1 0 

0 

II 200/. ,1 

225/. 


• 


« 

1 2 

6 

II 225/. „ 

250/. 


• 


■ 

1 5 

0 

II 250/. „ 

275/. 





1 7 

6 

II 273/. „ 

„ 300/. 

300/. 





1 10 

0 


I I W WKI 

For every 50/., and also for any fractional part of 50/., of such 
amount or value . . . . . . .050 

And see Sections 70, 71, 72, 73, 74, 75, 76 and 77. 


Conveyance or Transfer of any kind not hereinbefore described . 0 10 0 

And see Section 78. 


Copt or Extract (attested or in any manner authenticated) of or from— 
An instrument chargeable with any duty. 

An original will, testament or codicil. 

The probate or probate copy of a will or codicil. 
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App. a. b. 8. (-4.) Any lettora of administration or any confirmation of a testa- £ t . d . 

33&D4VieT. ment. 

0 . 97. (5.) Any public register any register of births, baptism, m/tr- 

rintjeSf deaths, or burials, 

(6.) The books, rolls, or records of any court. 

In tbe case of an instrument cbargcablo with any 
not amounting to one shilling . . . ( Btroment. 

In any other case . . . . . .010 

Exemptions, 

n.l Copy or extract of or from any law proceedings. 

(2.) \^Rehiin(j tv Hcotland (not copiei),] ^ 

And see Hcction 79. [Ante, p. 836.] 

Cory or Extract {certified) of or from any register of births, baptisms, 
marriages, deaths, or burials . . . , ..001 


Copyhold and Customary Estates. 

Instruments relating thereto. 

Upon a sale thereof, ^ee Conveyance on Sale. 

Upon a mortgage thereof. Bee Mohtoaok, &c. 

Upon a demise thereof. Bee Lease or Tack. 

Upon any other occasion — 

Sun’onder or gi-ant made out of court, or the memorandum 
thereof. 

And copy of court roll of any sun ender or grant made in court 0 10 0 
And see Sections 81, 82, 83, 84, 85 and 86. 

Counterpart. Bee Duplicate. 


Covenant for securing the payment or repayment of money, or 
the transfer or retransfer of stock. 

Bee Mortgage, &c. 

Covenant.— A ny separate deed of covenant {not beimj an instrument 
charyeaUe with ad valorem duty as a conveyance on sale or mortgage) 
made on the sale or mortgage of any property, and relating solely 
to the conveyance or on 3 oyraont of, or the title to, the property 
sold or mort^ged, or to tho production of the muniments of title 
relating thereto, or to all or any of tho matters aforesaid : 

"Whore the ad valorem duty in respect of tho consideration or ( to the amount 
mortgage money does not exceed lOs. . , . | 

In any other case . . . . , . . 0 10 0 

Customary Estates. Bee Copyhold. 


Declaration {Statutory), Bee Affidavit. 

Deed of any kind whatsoever not described in this Schedule . 0 10 0 

And see Section 4. [Ante, p. 833.] 

Defeazance.— Deed or other instrument of defeazance of any con- 
veyance, disposition, assignation or tack, apparently absolute, but 
intended only as a security for money or stock. 

See Mortgage, &c., and Section 105. 


Deposit of title deeds. See Mortgag,e, &c., and Section 105. 


Deputation or Appointment of a gamekeeper . . . . 0 10 0 


Duplicate or Counterpart of any instrument chargeable with any 
duty : 

( The Bune duty 
Bathe original 
inatiiiiment. 


In any other case . . . 050 

And see Section 93. [Ante, p. 836.] 

Inventory. See Schedule. 
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Lease oe Tack— • £ s . d . 

(1.) For any definite torm less than a year : 

(a.) Of any dwelling-houso or tenement, or part of a dwoll- 
ing-houso or tenement, at a rent not exceeding the 

fate of 10/. per annum 0 0 1 

(b.) Of any fumisned dwelling-house or apartments whore 

the rent for such torm exceeds 25/ 0 2 6 

. The Kamo duty 

(c.) Of any lan^, tenements or heritable subjects except at tho 

or otherwise than as aforesaid .... reserved 

forthcdolliiito 

term. 


(2.) For any other definite term or for any indefinite term : 

Of any lands, tenements or heritable subjects — 

Whore tho consideration, or any part of the consideration, 
moving either to the lessor or to any other person, con- 
sists 01 any money, stock or security : 


/ The sii me duty 

In respect of such consideration . . . j Hnco^)I^H mlo 

f for the Ham 
' considenition. 


Where tho consideration, or any part of tho consideration, 
is any rent : 

In respect of such consideration : 

If the rent, whether reserved as a yearly rent or otlier- 
wise, is at a rate or average rate : 



If tho term ia 
definite, 
and docH not 
exooed 35 years, 
or is indefinite. 

If the term, 
licing defltiiic, 
excoodH 

35 yooTH, hut 
does not exceed 
100 years. 

If tlm tenn, 
beiuff dcflmto 
exceeds 100 
years. 


£ a. (/. 

£ a. (/. 

£ a. f/. 

Not oxcooding 5/. per annum 

0 0 6 

0 3 0 

0 6 0 

Exceeding— 




5/. and not exceeding 10/. 

0 1 0 

0 6 0 

0 12 0 

10/. ,, ,, 15/. 

0 1 6 

0 9 0 

0 IS 0 

15/. ,, ,, 20/. 

0 2 0 

0 12 0 

1 4 0 

20/. „ „ 25/. . 

0 2 6 

0 15 0 

1 10 0 

25/. „ „ 50/. . 

0 & 0 

1 10 0 

3 0 0 

OO/. y, ,, 75 /. . 

0 7 6 

2 5 0 

4 10 0 

75/. ,, ,, 100/. . 

0 10 0 

3 0 0 

GOO 

100/. 




For every full sum of 50/., and 




also for any fractional part of 




50/. thereof .... 

0 5 0 

1 10 0 

3 0 0 


Of anv other kind whatsoever not hereinbefore described , 0 10 0 


Memoeial to bo registered pursuant to any act of iwirliament, made £ 5. d, 
or to bo made, for tho public registering of deeds and conveyances 
in England or Ireland : 

Where the instrument registered is chargeable with any duty ( re^ 
not amounting to 2«. Gd, ' . | iiwira- 

In any other case () 2 6 

Moetgage, Bond, Debentthie, Covenant, Warrant of Attorney 
to confess and enter up judgment, and Foreign Security of any 
kind : , 

(1.) Being the only or principal or primary security for— 

• The payment or repayment of money not exceeding 25/. . 0 0 8 

£xcee<&ig 25/. ana not exceeding 50/ 0 13 

„ 60/. „ „ 100/ 0 2 6 

„ 100/. „ „ 150/ 0 3 9 

(d) Ante, 836 ; and see also 39 & 40 Viot. c. 16, s. 11, ib. note (a). 


App. a. 8. 8. 
33 & 34 ViCT. 
c. 97. 
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Afp. a. s. 8. £ 8 . 

33&34Vict. ExcoGdingl50/.andnotoxceoding200/. ... 0 6 0 

c. 97. n 200/. „ „ 250/. ... 0 6 3 

250/. „ 300/. ... 0 7 6 

„ 300/. 

For every 100/., and also for any fractional part of 100/., of 
such amount .026 


(2.) Being a collateral, or auxiliary, or additional, or substituted 
security, or by way of further assurance for the above- 
mentioned purpose where the principal or primary security 
is duly stamped : 

For over}" 100/., and also for any fractional part of 100/., 
of the amount secured 0 0 6 

(3.) Thansfpui, AssiamiKNT, Disposttiox or Assignation of any 
mortgage, bond, debenture, covenant or foreign security, or 
of any money or stock secured by any such instrument, or 
by any waiTant of attorney to enter up judgment, or by 
any judgment : 

For every 100/., and also for any fractional part of 100/., 
of the amount transfen’od, assigned or disponed . .006 

f The same duty 

And also whore any further money is added to the a principal 
money already secured Sr^urthS 

^ money. 

(4.) ReconveyancEkBelease, Disotiauge, Suiiiiexder, Resur- 
RENDER, Warrant to vacate, or Rexunciation of any 
such security as aforesaid or of the benefit thereof, or of 
the money thereby secured : 

For every 100/., and also for any fractional part of 100/., 
of the total amount or value of the money at any time 


secured 006 

And see Sections 105, 106, 107, lOff, 109, 110, 111, 

112, 113, 114 and 115. 

Receipt given for, or upon the payment of, money amounting to 2/. 
or upwards 001 


Exemptions [not copied). 

And see Sections 120, 121, 1€2, 123. [Ante, p. 837.] 


Schedule, Inventory, or document of any kirtd whatsoever, re- 
ferred to, in or by, and intended to be used or given in evidence os 
part of, or as material to, any other instrument charged with any 
duty, but w'hich is separate and distinct from, and not indorsed on 
or annexed to, such other instrument : 


Where such other instrument is chargeable with any duty not 
exceeding 10 a. 


Tho same duty 
afl suoh othor 
matrument. 


In any other case 


0 10 0 


Exemptions. £ s. d. 

(1.) [Not cojned.'] 

(2.) Any pubbe map, plan, survey, apportionment, allotment 
award, and other parochihl or public document and 
writing, made under or in pursuance of any act of par- 
liament, and deposited or kept for reference in any regis- 
try, or in any public office, or with the public books, 
papers or writmgs of any parish. 

Settlement.— A ny instrument, whether voluntary or upon any good 
or valuable consideration, other than a honk fide pecuniary consi- 
deration, whereby any definite and certain principal sum of money 
^ (w'hethcr charged or chargeable on lands or other hereditaments or 
* heritable subjects, or not, or to be laid out in tho purchase of lands 
or other hereditaments or heritable subjects or not) or any definite 
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and certain amount of stock, or any security, is settled or agroed to £ 
be settled in any manner whatsoever : 

For every 100/., and also for any fractional part of 100/., of the 
amount or value of the property settled or agreed to bo settled 0 

Exemption » 

Instrument of appointment relating to any property in favour of 
persons specially named or described as tho objects of a power of 
appointment, created by a previous settlement stamped with ad 
valorem duty in respect of the same property, or by will, where 
probate duty has been paid in respect of tho same property as 
personal estate of tho testator. 

And sec Sections 124, 125 and 126. 

Surrender— 

Of copyholds. See CorYiiOLD. 

Of any other kind whatsoever not chargeable with duty as a con- 
veyance on sale or mortgage 0 

Valuation. Sec Appraisement. 

General Exemptions from all Sr A:\rp Duties. 
copied^ except as follows :] — 

(5.) Bonds given to sheriffs or other persons upon tho replevy of 
any goods or chattels, and assigiiinonts of such bonds. 


App. a. s. 8. 
33&34yiGT. 


8ect. 9. —38 k 39 ViCT. C. 92 (ef). 


An Act for amending the Law relating to Agricultural Holdings in England* 

[13//i Angmty 1875.] 

Be it enacted by, d'C, 

PreUminarg* 


1 . This Act may bo cited as Tho Agricultural Holdings (England) Act, 1875. 

2. This Act shall commence from and immediately after tho fourteenth day of 
February, one thousand eight hundred and seventy-six. 

3. This Act shall not extend to Scotland or Ireland. 

4. In this Act — 

“ Contract of tenancy” means a letting qf. land for a tovin of years, or for 
lives, or for lives and years, or from year to year, or at will : 

“Determination of tenancy” means the cesser of a contract of tenancy by 
reason of effluxion of time, or from any other cause : 

“ Landlord” means the porsK>n for tho time being entitled to possession of 
land Hubj’ect to a contract of tenancy, or entitlod to receij)t of rent re- 
served by a contract of tenancy, whatever be tho extent of his interest, 
and although tho land or his interest therein is incumbered or charged 
by himself or his settlor, or otherwise, to any extent ; the party te a 
contract of tenancy under which land is actually occupied being alono 
doomed to be tho landlord in relation to tho actual occupier : 

“ Tenant ” means tho holder of land under a contract of tenancy : 

“Laniord” or “tenant” includes tho agent authorised in writing to act 
under this act generally, or for any special puiposo, and the executors, 
administrators, assigns, husband, guunlian, committee of tho estate, or 
tnistees in bankruptcy, of d landlord or tenant : 

“ Holding ” includes all land held by the same tenant of tho same landlord 
for the samo term under tho same contract of tenancy : 

“ Absolute owner” means the owner or person capable of disposing, by 
appointment or otherwise, of the fee simple or whole interest of or in 
freehold, copyhold, or leasehold land, although tho land or his interest 
' therein is mortgaged, incumbered, or charged to any extent : 


Short Title. 

Commencement 
of Act. 

Extent of Act. 
Interpretation. 


(tf) See this Act discussed ante. Oh. XXI., and for Forms applicable te proceedings 
under the Act, see post, Appendix F. 
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38 & 39 ViCT. 
0. 92. 


Tenant's Title to 
CompenBatiou. 


Time in which 
Iini>roTenient 
exhausted. 


Amount of 
Triiant’rt Com- 
penfiitiqn iu 
Hist Clofes. 


Amount of 
Tenant’s Com- 
pensation in 
BecondClats. 


Appendix A. (statutes). 


“ County court,’* in relation to a holding, means the county coiM within 
the district whereof the holding or tlio larger part thereof is situate : 

“ Person” includes a body of persons and a corporation aggregate or solo. 
The designations of landlord and tenant shall, for the purposes of thm act, 
continue to apply to the paitics to a contract of tenancy until the conclusion of 
any proceedings taken under this act on the dctennination of the tenancy. 


Compensation. 

6. "Vyhero, after the commencement of this act, a tenant executes on his hold- 
ing an improvement comprised in either of the three classes following : 

FiiisT Class. 


Drainage of land. 

Erection or enlargement of buildings. 
Jjaying down of permanent pfisiure. 
Making and planting of osier beds. 
Making of water meadows or works of 
irrigation. 

Making of gardens. 

Making or improving of roads or 
bridges. 


Making or improving of watcrcoiirses, 
ponds, wells, or reservoirs, or of 
works for supply of water for agri- 
cultural or domestic pmposcs. 

Making of fences. 

Planting of hops. 

Planting of orchards. 

Pcluiming of waste land. 

Wariang of land. 


Second Class. 


Doiiing of land with uiidissolvod 
hones. 

CTialking of land. 

Clay-burning. 

Claying of land. 

Liming of land. 

Marling of laud. 

TniUD Class. 

Application to land of imrchased arti- 
ficial or other purchased manure. 

Consumption on the holding by cattle, 

sheep, or pigs of cake or other 
feeding stuff not produced on tho 
holding. 


ho shall bo entitled, subject to tho provisions of this act, to obtain on the deter- 
mination of the tenancy, compensation in resi}ect of the improvement. 

0. An improvement shall not in any case be doomed, for tho purposes of this 
act, to continue unexhausted beyond the resi)Cctivo timesi following after the 
year of tenancy in W'hieh tho outlay tluTeon is made : 

\VhorG tho improvement is of tho first class, tho end of hventy years : 

Where it is of tlie second class, the end of seven years : 

Where it is of tho third class, the end of two years. 

7. Tho amount of the tenant’s compensation in respect of an impiovoment of 
tho first class shall, subject to the juovisions of this act, be tho sum laid out by 
Iho tenant on tho imnrovement, with a deduction of a proporiionato part thereof 
for each year while tne tenancy endures after tho year of tenancy in which the 
outlay is made and while tho improvement continues unexhausted ; but so that 
where tho landlord w’as not at tno time of tho consent given to tho execution of 
iho improvement absolute owner of the holding for his own benefit, tho 
amount of tho compensation shall not exceed a capital sum fairly representing 
tho addition which tho improvement, os far as it continues unexhausted at the 
det^Tnination of the tenancy, then makes to the lotting value t)f the holding. 

8. The amount of tho tenant’s compensation in respect of an improvement 
of iho second class shall, subject to the provisions of this act, be the sum 
properly laid out by the tenant on the improvement, with a deduction of a pro- 
poiiionaio part ihereof for each year while the tenancy endures after the year 
of tenancy m which the outlay is made and while the improvement continues 
unexhausted. 
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' 0. The amount of the tenant’s compensation in respoct of an improvement of 
the third class shall, subject to the provisions of this act, be such proportion of 
the sum properly laid out by the tenant on the improvement as fairly repre- 
sents the value thereof at the determination of the tenancy to an incomiim 
tenant. 

10. The tenant shall not bo entitled to compensation in rcspoct of an improve- 
ment of the first class, unless ho has executed it with the previous consent in 
writing of the landlord. 

11. In the ascertainment of the amount of the tenant’s compensation in 
respect of an improvement of the first cbiss, there shall bo taken into account, 
in reduction thereof, any sum reasonably necessary to bo expended for the pur- 
pose o^utting the same into tenantable repair or gpod condition. 

10. Tne tenant shall not bo entitled to compensation in respect of an improve- 
ment of the second class, unless not more than forty-two and not less than 
seven days before beginning to execute it, he has given to the landlord notice in 
^ting of his intention to do so, Aor whore it is exocutod after the tenant has 
given or received notice to (piit, unless it is executed with the previous consent 
in writing of the landlord. 

13. The tenant shall not bo entitled to compensation in respect of an improve- 
ment of the third class, whore, after the execution thereof, there has boon 
taken from the portion of the holding on which the same was executed, a crop 
of corn, potatoes, hay, or seed, or any other exhausting crop. 

14. The tenant shall not bo entitled to compensation in ros[)oct of an improve- 
ment of the third class, consisting in the consumption of cake or other feeding 
stuff, where, under the custom of the country or an agn^omont, ho is entitled to 
and claims payment from the landlord or incoming tenant in respoct of the 
additional value given by that consumption to the manure loft on tho holding 
at the determination of the tenancy. 

15. In the ascertainment of the amount of compensation in respoct of an 
improvement of tho third class, — 

(1.) There shall not be taken into account any larger outlay during the last 
year of tho tenancy than the average amount of tho tenant’s outlay 
for like purposes during the throe next preceding years of the tenancy, 
or other loss number of years for which tho tenancy had endured ; and, 

(2.) There shall be dediictod the value of tho manure that would have been 
produced by the consumption on the holding of any hay, straw, I’oots, 
or green crops sold off the holding within tho last two years of tho 
tenancy or other loss time for which tho tenancy has endured, oxc(ipt 
as far as a proper return of manure to tho holding ha.s been mado m 
respoct of such produce sold off. 

16. The amount of tho tenant’s compousatiou shall bo subject to tho following 
deductions : 

(1.) For taxes, rates, and titho rent-charge duo or bocomiiig duo in respect of 
tho holding to which tho tenant is liable as between him and tho land- 
lord : 


Apr. A. 8. 9. 
38 & 39 ViCT. 
c. 92. 

Aiuouiit uf 
Tcniuit'M Uom- 
penaatum in 
Thirtl Claaa. 

Consent of 
Ltmdlord for 
Firat Cliun. 

D.Nluotion in 
First Class for 
want of llepoir, 
i£C. 

Notice to Laml- 
lonl for Socoiid 
Cl'wa. 


Explosion of 
Compenaation in 
Third Class after 
oxhaustinff 
Crop. 

Exclusion of 
Compensation 
for Consumption 
of Cuke, &c. ill 
certain Cases. 


IlcNtrictiona us 
to Third Class. 


T)eduetions from 
C^)lnpeIlaation, 
for Tuxes, Rent, 
&u. 


! 2.J For rent due or becoming due in respoct of tho holding : 

3.) For the landlord’s compensation under this act. 

17. In the ascertainment of tho amount of tho tenant’s compensation there Set-off of bonoflt 
shall bo taken into account in reduction thereof any benefit which tho landlord ^Tenant, 
has given or allowed to the tenant in consideration of the tenant executing tho 
improvement. 

18. Where a landlord commits a breach of covenant or other agi-comont con- Timant’s Com- 
nocted with the contract of tenancy, and tho tenant claims under this act com- 
pensation in respect of an iinprovemont, then tho tenant shall be entitled to t^t. ^ 
obtain, on the determination of the tenancy, compensation in respect of tho 
breach, subject and according to tho provisions of this act. 

10. Whore a tenant commits or permits waste, or commits a breach of a T.aDdlurd’s Title 
covenant or other agreement connected with tho contract of tenancy, and tho 
tenant claims compensation under this act in respect of an improvement, then 
the landloi'd shall bo entitled, by counter-claim, but 'not otherwise, to obtain, 
on the determination of the tenancy, compensation in respoct of the waste or 
breach, subject and according to the provisions of this act. 

But nothm^ in this section shall onablo a landlord to obtain under this act 
compensation in respect of waste or a breach committed or permitted in relation 
to a matter of husbandry moro than four years bofoi’e tho determination r>f the 
tenancy. 
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App. a. s. 9. 
38 & 89Vict. 
c. 92. 

Notice of in- 
tended (Jluim, 


Compensation 
agreed or settled 
by Bc'ferenee. 


Appointment of 
Referee or 
Referees and 
Umpire. 


Rfiqnjmiion for 
appointment of 
Umpire by In- 
closure Commis- 
sionen, &c. 



ProreJure. 

20. Notwithstanding anything in this act, a tenant shall not be entitled^ to 
compensation under this act unless one month at loa.st before the determination 
of the tenancy ho gives notice in writing to tlie landlord of his intention to 
make a claim for compensation under this act. 

Where a tenant gives such a notice the landlord may, before the determination 
of the tenancy, or witliin fourteen days thereafter, give a counter-notice in 
wi'iting to the tenant of liis intention to make a claim for compensation under 
this act. 

Every such notice and counter-notice shall state, as far as reasonably may bo, 
the particulars of the intended claim. 

21. The landlord and the tenant may agree on the amount and mode and 
time of payment of compensation to bo paid to the tenant or to the landlord 
under this act. 

If in any case they do not so agi’eo tho difference shall bo settled by a 
rcferoiicG. 

22. Where there is a reference under this act, a referee, or two referees and 
an ninpiro, shall be appointed as follows : 

(1.) If the parties concui’, tliero may bo a single roferco appointed by them 
jointly: 

(2.) If before award tho single rofoi*co dies or becomes incapable of acting, 
or for seven days after notice from tho parties, or either of them, 
reciuiiing him to act, fails to act, the proceedings shall begin afresh, as 
if no referee hud been a])pointed : 

(8.) If the parties do not concur in the aiiiiointmcnt of a single referee, each 
of them shall appoint a roferco : 

(I.) If before award one of two referees dies or becomes incapable of acting, 
or for seven days ufte notice from either imrty rofpimiig him to act 
fails to act, the party appointing him shall ajmoint another referee ; 

(o.) Notice of every ai>])ointment of a roferco by eitner party shall be given 
to the other party : • 

(6.) If for fourteen days after notice by one party to tho other to appoint a 
referee, or another referee, the other party fails to do so, then, on tho 
application of tho party giving notice, tho county court shall within 
foui-tecn days appoint a competent and impartial person to bo a 
referee : 

(7.) Where two referees are appointed, then (subject to tho provisions of this 
act) they shall before they enter on tbo reference appoint an umpire : 

(8.) If before award an uinjiiro dies or becomes incapable of acting, the 
rofcrocs shall apixnnt another umpire : 

(9.) If for seven days after request from either party tho referees fail to 
appoint an umpiio, or another umpire, then, on tho application of 
citner party, the county court shall within fourteen days appoint a 
competent and impartial person to bo the umpire : 

(10.) Every appointment, notice, and request under this section shall bo in 
writing. 

23. Provided, that whoi*e two referees are appointed, an umpire may be 
appointed as follows : 

(1.) If either party, on appointing a, referee, rcciuires, by notice in wiiting to 
tho other, that tho umpire shall bo appointed by tho Inclosuro Com- 
missioners for England and Wales, then the umpue, and any successor 
to him, shall bo appointed, on tho application oi either party, by ^oso 
commissiojiers : 

(2.) In every other case, if cither party, on appointing a referee, requires, by 
notice in wiiting to the other, that tho umpire shall bo appointed by 
the county court, then, unless the other party dissents fy notice in 
writing therefrom, tho uminro, and any successor to him, shall, on the 
application of either party, bo so appointed, and in case of such dissent, 
* the umpire, and any successor to him, shall be appointed, on the appli- 
cation of either party, by tho Inclosure Commissioners for England and 
Wales. ^ ^ 

24. Tho powers of the county court under this act, relative to the appointment 
of a referoo or umpire shall bo exercisable by the judge of the coim having 
jurisdiction, whether he is without or within his district, and may, by consent 
of the parties, bo exorcised by the registrar of the court. 
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'25. The delivery to a reforoo of liis appointmont shall bo deomod a submission 
to a reference by uie party delivering it ; and neither party shall have power to 
revoke a submission, or the appointment of a referee, without the consent of tho 
other. 

26. The referee or referees or umpire may call for tho production of any 
sample, or vouchor or other document, or other evidence w'hich is in tho posses- 
sion or power of either party, or wliich either party can produce, and which to 
the referee or referees or umpire seems necessary for determination of the matters 
referred, and may take tho examination of the parties and witnesses on oath, 
and may administer oaths and take affirmations ; and if any person so sworn or 
affirming wilfully and corruptly gives false evidence ho shall bo guilty of pcrjuiy. 

27. The referee or referees or uminro may proceed in tho absence of either 
party whore tho same appears to him or them expedient, after notice given to 
the parties. 

28. The award shall bo in wilting, signed by tho reforoo or referees or umpire. 

29. A single Mferoe shall make his award i*eady for delivery within twenty- 
eight days after his appointmont. 

Two referees shall make their award ready for delivery within twenty-eight 
days after tho aiipointmont of tho last apjMiinted of tlnin, or within such extended 
time (if any) as they from time to tinio jointly fix by writing under their hands, 
so that they make their award ready for delivery within a time not exceeding in 
tho whole forty-nine days after tho ajipointinent of tho last appointed of them. 

30. Where two referees are appointed and act, if they fail to niako their award 
ready for deli veiy within tho time aforcstiid, then, on tho expiration of that time, 
their authority shall cease, and thereupon the matters rofen*od to them shall 
stand referred to tlie umpire. 

Tho umpire shall make his award ready for dcliveiy writhin twenty-eight days 
after notice in waiting given to him by either party or rofca-ce of tho reference to 
him, or ■within such extended time (if any) as tlw^ registrar of tho county coui-t 
from time to time appoints, on the application of tho umpire or of cither party, 
made before tho expiration of the time appointed by or extended under this 
section. 

31. The aw^ard shall fiiid and state tho time at wdiich oacli improvement, in 
rosnect whereof compensation is awarded, is taken, for tho purposes of the aw'ard, 
to DO exhausted. 

32. Tho award shall not award a sum generally for compensation, but shall, 
as far as reasonably may bo, si) 0 cify — 

The several improvements, aeteraiid things in respect whereof compensation 
is awarded ; 

Tho time at w^hich each thereof was executed, committed, or permitted ; 

In tho case of an improvement of tho first class, where tho landlord was not 
at tho time of tho consent given to the execution thereof absolute owner of 
tho holding for his own benefit, tho extent to which tho improvement adds 
to the letting value of the holding ; 

Tho sum awarded in respect of each improvement, Jict, or thing ; and 

Tho sum laid out by the tenant on each improvement. 

38. The costs of and attending tho reference, iiicludin|j the remuneration of 
the referee or referees and umpire, whore tho umpire has been rotjuirod to act, 
and including other proper expenses, shall bo home and i)ai(l by tho parties in 
such proportion as to tho referee or roforoes or umpire appears just, regard 
being had to the reasonableness or unreasonableness of tho claim of either 
party in respect of amount, or otherwise, and to all tho circumstances of tho 
case. 

The award may direct tho payment of tho whole or any parts of the costs 
aforesaid by the one party to the other. • 

The costs aforesaid shall be subject to taxation by tho registrar of the county 
couil;, on tiie application of either party, but that taxation shall bo subject to 
review^ tho judge of tho county court. 

84, The award shall fix a day, not sooner than one month after the delivery 
of the award, for the payment of money awarded for compensation, costs, or 
otherwise. 

36, A submission or award shall not bo made a rule of any court, or Iw re- 
movable by any process into any court, and an award shall not be questioned 
. otherwise than as provided by t^ act. 


App. a. s. 0. 
38 & 39 ViCT. 
0. 92. 


Mode Df Rlll)- 

iDUMion to ns 
fcrcncu. 

POWM* fui Uo- 
foroe, tu iiJ- 
quircPioduction 
of DixiiDimtM, 
luluiioistor 
Ouths, &c. 

Power to pro- 
ceed in Amoiee. 


Form of Aw'ard. 

Time for award 
of Heferec or 
llofcreeu. 


Itofereneo to 
and award by 
Unipiie. 


Duration of Im- 
provement to bo 
found. 

Award to give 
Particulars. 


Costa of Rcfer- 
euce. 


Day for Pay- 
ment. 


Submiiision not 
to be remorable, 
See. 
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App. a. s. 9. 30. WhorQ the sum claimed for compensation exceeds fifty pounds, either 

88 & 39 VicT. within seven days after the delivery of the awai'd, appeal against it 

c. 92 . to the iuAgo of the county court on all or any of tho following grounds ; 

— 1. That the award is invalid ; , • 

^' 0 ^ t coiiiponsiition has been awarded for iinprovements, acts, or things, 

uuu y oui . bi*oachos of covenants or agreements, or for committing or pennitting 

Wiisto, in respect of which tho party claiming was not entitled to com- . 
pfmsation ; 

3. That compensation has not been awarded for improvements, acts, or things, 
bi’eaehes of covenants or agroomciits, or for committing or permitting 
waste, in respect of which tho paii-y claiming was entitled to compensa- 
tion ; 

and the judge shall hoar and dct(^nriine tho appeal, and may, in his discretion, 
remit tho case to bo reheard as to tho whole or any part thereof by tho referee 
or referees or umpire, with such directions as ho may think fit. 

If no Jippoal is so brought, tho award shall bo final. 

Tho decision of tbo judge of tho county court on appeal shall bo final, save 
that tho judge shall, at the rcupiost of eithcir party, state a special case on a 
question of la\v, for tlio judgment of tho High Court of Justice, and tho decision 
of the High Court on the case, and respecting costs and any other matter con- 
nected therewith, shall bo final, and the judge of the county court* shall act 
thereon. 

Recovery of 37. Where any money agi*ood or aw’ardcd or ordered on appeal to ho paid for 

Compensation, coiiipcmsation, costs, or otherwise, is not paid within fourteen days after the 
time 'when it is agreed or awarded or ordered to bo paid, it shall be recoverable, 
upon order made by tho judge of the county court, as Tuonoy ordered by a 
county count under its ordinary jurisdiction to be paid is recoverable. 

Appointment of 38. AVhcro a landlord or tenant is an infant witliout a guardian, or is of 

Ouaitiinn. uiisound mind, not so found by inquisition, tho county court, on tho application 
of any person interested, may ap])oint a guardian of the infant or person of 
unsound mind for the purposes of this act, and may change the guardian if and 
ns occasion rocpiireM. ^ 

Provisions re- 39. The county court may appoint a person to act as tho next friend of a 
married woman for the purposes of this act, and may remove or change that 
next friend if and as occasion reciuiros. 

A inaiTiod woman entitled for her separate use, and* not i*estraiucd from 
anticipation, shall, for tho puqioses of this act, be in I’cspoct of land as if she 
was unmarried. 

AVhore any other married w^oman is desirous of doing any act under this act, 
her husband’s concurrence shall be requisite, and she shall be examined apart 
from him by tho county court, or by the judge of tho county court for the place 
whore she for tho time being is, touching her knowledge of tho nature and 
efioct of tho intended act, and it shall be ascertained that she is acting freely 
and voluntarily. 

Costg'in County 40. The costs of proceedings in the county court under this act shall bo in 

Court, the discretion of tho court. 

The lord chancellor may from time to time prescribe a scale of costs for those 
proceedings, and of costs to bo taxed by tho registrar of the court. 

Bervicoof 41. Any notice, request, demand, or other instrument under this act may bo 

Notice, &c. Borved on tho pem)n to whom it is to bo given, cither personally or. by leaving 
it fur him at his last known place of abode in England, or by sending it through 
tho post ill a registered letter addressed to him there ; and if so sent by post it 
shall bo doomed tor have boon sci-vod at tbo time when tbo letter containing it 
W'ould be delivered in onlinary course ; and in order to prove service by letter 
it shall bo sufficient to prove that the letter was properly addressed and posted, 
and that it contained too notice, request, demand, or other instrument to be 
served. 

Charge of Tenant's Compensation, 

Power for *" 42. A landlord, on paying to the tenant the amount of compensation due to 
him under this act, may obtain from the county court a charge on the holding 
in respect thereof. 

Cb^. The court ^all have power, on proof of the payment, and on being satisfied 

of the observance in good faith by the parties of the conditions imposed by this , 
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a6t, to make an order cliarf^inp; tlio holding Trith ropaymont of the amount paid, 
or any part thereof, with such interest, and bj' such instalments, and with such 
directions for giving offeid to the charge, as tlio court thinks fit. 

But, where the landlord obtaining tlio charge is not absolute owner of the 
holding foi* his own bonoQt, no instalment or interest shall bo made payable 
after the tinier when the improvement in respect whoroot* compensation is paid 
will, for the purposes of this act, ho taken to uo exhausted. 

The instalments and interest shall bo charged in favour of the landlord, his 
executors, administraiors and assigns. 

43. Any company now or hereafter incorporated by Parliament, and having 
power to advance money for the improveraont of land, may take an assignment 
of any cliargo made by a county court un.lor the provisions of this act, upon 
such tonus and conditions as may bo agr(*od upon hctweoii such coinjiany and 
tho person oiititlod to sucli charge ; and sncih comjiany may assign any charge 
so acfpiirod by them to any juirson or persons whonisoovor. 

44. Tho sum charged by tlio ordor of a county court und(‘r this act shall bo a 
charge on tho holding for the landlord's interest therein, and for all interests 
therein suhsoquoiit to that of tho landlord ; but so that the charge shall not 
extend beyond tho landlord’s interest where the landlord is himself a tenant of 
the holding. 

Cnuni (lud Dnduj La mis. 

45. This act shall extend and aj)plv to land belonging to her Majesty the 
Queen, her heirs and successors, iii right of tho frown. 

With respofib to siicli land, for tlio i)urpf>.s(;.s of this act, tho Commissioners of 
luu’ AC.ijiisty’s Woods, Porosts, and liund Kcveimes, c»r one of tlioin, or other 
tho proper ullicer (ir body having charge of such land for tho time being, or in 
ca.so tliore is n<j such <dliccr or body, tlioii such pt?r.son as lior Arajosty, her 
heirs (jr suc(;(\ssors, may appoint in writing under tho royal sign manual, shall 
r('prcs(‘nt her Majesty, her heirs and succsissors, and shall be ileemcd to bo tho 
landlord. 

Any coin])onsation payable under this act by the Commissioners of her 
Majesty’s AVoods, Povosts, and Jjand ivovenues, or either of them, in respect of 
an iiiiprovcinoiit of tho first (dass, shall h(i doomed to bo payable in respect of 
an iinprovcinont of land wiihiu section one of tho Crown Lands Act, 1800, and 
tho amount thereof shall be charged and repaid as in that section provided with 
respect to the costs, charges, and (jxpenses therein mentioned. 

Any compensation payable under this act by those commissi()nor.s, or either 
of them, ill respect of an iinjirovcmoiit of tho .second class, or of the third class, 
shall be deemed to bo part of tho oxpon.ses of the management of tho land 
rovenues of the Crown, and shall bo payable by those commissioners out of such 
money and in such maniior as tho last-meutionod expenses ai’o by law j)ayublo. 

40. T'his act shall extend and apply to land holungiug to her Majesty, her 
heirs and succossoi’s, in right of tho Duchy of Lancaster. 

With respect to such land, for tho purposes of this act, the chancellor for the 
time being of tho duchy shall represent nor Majesty, her licirs and successors, 
and shall bo doomed to bo tho landlord. 

The amount of any compensation j)ayahlo under this act by tho chancellor of 
tho duchy in respect of an improvomoni of the first class shall bo deemed to be 
an expense incurred in improveiiieiit of land belonging to her Majesty, her 
heirs or successors, in right of tho duchy, within section twontj-fivo of the act 
of the fifty-seventh year of King George the third, chapter ninety-seven, and 
shall be raised and paid as in that section provided with ro.spoct to tho expenses 
therein mentioned. 

The amount of any compensation payable under this act by tho chancellor of 
the duchy in respect of an improvement of tho second class or of tho third class 
shall bo paid out of the annual revenues of tho duchy. 

The amount of an^r compensation payable under this act to tho chancellor of 
tho duohy shall be paid into tho hands of tho receivor-goneral of tho rovenues of 
the duchy, or of his sufficient deputy or deputios ; and receipts shall be given 
by him or them for the same ; and the same shdl be apjilicd as purchase-money 
for land sold undca* The Duchy of Lancaster Lands Act, 1856, is applicable 
under section two of that act. 

47. This act shall extend and apply to land belonging to the Duchy of 
CJomwall. 

I..T. 3 I 
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With respect to such land, for the purposes of this act, such person as the 
Duke of Cornwall for the time beiiifj, or other the personage for too time being 
entitled to the revennos and possessions of the Duchy of Cornwall, from time to 
time, by sign manual, warrant, or otherwise, appoints, shall represent the Duke 
of Cornwall, or other the personage aforesaid, and bo deemed to bo the landlord, 
and may do any act or thing under this act which a landlord is authorised or 
required to do thereunder. 

Any compensation payable under this act by the Duke of Cornwall, or other 
the personage aforesaid, in respect of an improvement of the first class, shall be 
doomed to bo payal)le in respcfit of an improvement of land within section eight 
of The Duchy of Cornwall l^Ianagcmcnt Act, 1S()3, and the amount thereof may 
he advanced and paid from the money mentioned in that section, subject to the 
provision therein inade for repayment of sums advanced for iinprovemonts. 

Eccksiasiical and Charitij Lands, 

48. Whore lands are assigned or secured ns the endowment of a see, the 
powers by this act confeiTod on a landlord shall not be exorcised by the arch- 
bishop or bishop, in respc'ct of thoso lands, except with the previous approval in 
writing of the Estates Committee of the Ecclesiastical Commissioners for 
England. 

49. AVliero a landlord is incumbent of an ecclesiastical bonofieo, the powers 
by this act confeiTod on a landlord shall not bo exercised by him in respect of 
the globe land or otlujr land belonging to tlio boncii(io, except with tho i)rovious 
aiipioval in Avriting of tlie goviM-nors of liueoii Anno’s jfloimty (that is, tho 
governors of tho Jlounty of (iucon Anne for tho augmentation of tho mainto- 
nanco of tho poor clergy). 

In every such case the governoLS of Queen Anno’s Bounty may, if they think 
fit, on behalf of the incumbent, out of any money in their hands, pay to tho 
tenant tho amount of compensation due to him undiT this act ; and thereupon 
they may, instead of tho incumbent, obtain from tho county court a charge on 
the holding, in respect thereof, in favour of themselves. 

livery such charge shall bo effectual, notwithstanding any change of tho 
incumbent. 

Tho governors of Queen Anno’s Bounty, before granting their approval in 
any case under this section, shall give notice of tho application for their approval 
to tho patron of tho bcnctico (that is, the person, ollicor, or authority who, in 
case tho benefice w(;re then vacant, -would be entitled to present thereto). 

50. Tho powers by tliis act coiiferrod on a landlord shall not bo exercised by 
trustees for ecclesiastical or charitable purposes oxcopt with tho previous approval 
in writing of tho Charity Commissioners for lingland and Wales. 

Notice to Quit. 

51. Where a half-year’s notice, expiring -with a year of tenancy, is by law 
necessary and sufficient for determination of a tenancy from year to year, a 
year’s notice so expiring shall by virtue of this act bo necessary and sufficient 
for tho same ; but nothing in this section shall extend to a case where tho tenant 
is adjudged liaiikrupt, or has filed a petition for a composition or an-angoment 
with his creditors. 

Jiemnnption for Improvements. 

62 . Where on a tenancy from year to year a notice to quit is given by tho 
landlord with a view to tho use of land for any of tho following purposes, — 

, The erection of farm labourers’ cottages or other houses, with or without 
gardens ; 

The providing of gardens for existing fann labourers* cottages or other houses; 

The allotment for labourers of land for gardens or other purposes ; 

, The planting of trees ; 

‘^The opening or working of any coal, ironstone, limestone, op other mineral, or 
of a stono quarry, clay, sand, or gravel pit, or the construction of any works 
or buildings to be used in connexion therewith ; 

The obtaining of brick earth, gravel, or sand ; 

The making of a watercourse or reservoir ; 

Tho making of any road, tramroad, siding, canal, or basin, or any wharf, pier,, 
or other w'ork connect^ therewi^; 
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and tho notice to qmt statos, then it ehall, by viiiue of this act, bo no objec- 
tion to the notice that it relates to part only of tho holding. 

In every such case tho provisions of this act respecting compensation shall 
apply as on determination of a tenancy in respect of an entire holding. 

The tenant shall also bo entitled to a proportionate reduction of rent in respect 
of the land comprised in the notice to quit, and in respect of any depreciation of 
the value to him of tho residue of tho holding, caused by tho withdrawal of that 
land from tho holding or by the use to bo made thereof ; and tho amount of that 
reduction shall be ascertained by agreement or settled by a reference under this 
act, as in case of compensation (but without appeal). 

The tenant shall further be entitled, at any time within twenty-eight days 
after service of the notice to quit, to servo on the landlord a notice in suiting to 
the effect that he (the tenant) accepts tho same as a notice to quit tho entire 
holding, to take effect at the expiration of tho then current year of tenancy ; 
and the notice to quit shall have effect accordingly. 

Fixtures. 

53. Whore after tho conimenceTncnt of this act u tenant affixt^s to his holding 
any engine, machinery, or other fixture for which he is not under this act or 
otherwise entitled to compensation, and which is not so allixed in pursuance of 
some obligation in that behalf or instead of soitio fixture belonging to tho 
landlord, then such fixture shall be tho property of and bo removable by tho 
tenant : 

Provided as follows : — 

1. Before tho removal of any fixture tho tenant sliall pay all rent owing by 

him, and shall perform or satisfy all other his obligations to the land- 
lord in respect of the holding : 

2. In tho removal of any fixture tho tenant shall not da any avoidable 

damage to any building or other part of tho liolding : 

3. Immediately after tho removal of any fixture tho tenant shall make good 

all damage occasioned to any building or other part of tho holding by 
tho removal ; 

4. Tho tenant shall not remove any fixture without giving one month’s 

previous notice in writing to tlio landlord of tho intention of the tenant 
to remove it : 

5. At any timo before tho expiration of tho notice of removal, tho landlord, 

by notice in writing given by him to tho tenant, may elect to purchaso 
any fixture comprised in tlio notice of removal, and any fixture thus 
elected to bo i)urchascd shall bo loft by tho tenant, and shall becomo 
the property of tho landlord, who shall pay tho tenant tlie fair value 
thereof to an incoming tenant of tho holding : and any difference as to 
tho value shall bo settled by a reference under this act, us in case 
of compensation (but without apjieal) : 

But nothing in this section shall apply to a stoiim engine erected by tho tenant 
if, before erecting it, tho tenant has not given to the landlord notice in writing 
of his intention to do so, or if tho landlord, by notice in writing given to tho 
tenant, has objected to tho erection thereof. 

General Application of Act. 

54. Nothing in this act shall prevent a landlord and tenant, or intending 
landlord and tenant, from entering into and carrying into effect any such agree- 
ment as they think fit, or shall interfere with the oiioration thereof. 

55. A landlord and tenant, whether tho landlord is absolute owner of the 
holding for his own benefit or not, may, in any agreement in writing relating to 
the holding, adopt by reference any of the provisions of this act respecting 
procedure or any other matter, without adopting all the provisions of this act ; 
and any pFOvisioif so adopted shall have effect in connexion with tho agreement 
accordingly. 

But where, at the timo of the making of the agreement, tho landlord is not 
absolute owner of the holding for his own benefit, no charge shall bo made on 
the holding, under this act, hy virtue of the agr^mont, mcater than or dif- 
/erent in nature or duration nrom the charge which mi^t have been mado 
thoreoUi under this act, in tho absence of the agreement. 

3i 
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50. This act shall apply to every contract of tenancy beginning after the 
commoncemont of thi.s act, unless, in any case, the landlord and tenant agree iu 
writing, in the contract of tenancy, or otherwise, that this act, or any part or 
provision of this act, shall not apply to tho contract ; and, in that case, this act, 
or tho part or provision tlieroof to which that agreement refers (as the case may 
bo), shall not apply to tho contract. 

67. In any case of a contract of tenancy from year to year or at will, current 
at the cominoncomeiit of this act, this act shall not apply to tho contract, if 
within two months after the coimnoncomont of this act the landlord or the 
tenant gives notice in writing to the other to tho effect that ho (the person 
giving tho notice) desires that the existing contract of tenancy between them 
shall remain unafloctod by this act ; but such a notice shall bo revocable by 
writing; and in tho ab.sonco of any such notice, or on revocation of every 
such notice, tins act shall a2>ply to tho contract. 

In every other case of a contract of tenancy current at tho commcncomeiit 
of this act, this act shall not apply to tho contract. 

68. Nothing in this act shall apply to a holding that is not either wholly 
agricultural* or wholly pastoral, or in part agricultural and as to tho residue 
pastoral, or that is of less extent than two acres. 

69. A tenant shall not bo eniitled to claim compensation under this act 
and under any custom of the country or contract iu respect of tho same 
work or thing. 

00. Except as in this act exi>resscd, nothing in this act shall tako away, 
abridge, or nrojudicially affect any power, right, or remedy of a landlord, 
tenant, or other person, vested in or exercisable by him by virtue of any other 
act or law, or under any custom of tho country, or otherwise, in respect of a 
contract of tenancy or other contract, or of any improvement, waste, emble- 
irionts, tillages, away-going crops, lixturos, tax, rate, titho-rontchargo, rent, or 
other thing. 

IFor Count jj Court Order under the act, see postt Appendix F,"] 


Sect. 10.— 39 & 40 Vict. c. 74. 

An Ad for amendimj so much of the AffriciiUimil Holdings {England) Act, 
1875, as relates to the (Governors of the JJvunttj of Queen Anne for the Aug» 
mentation of the Maintenance of the Poor Clergy. [loth Angmt, 1876.] 
Be it enacted as follows : -- 

1. This act may bo cited as “ Tho Agricultural Iloldings (England) Act (1875) 
Amendment Act, 1876.’’ 

2. The part of an act described in the schedule to this act is hereby repealed; 
but this repeal shall not affect anytliing done, or any right or liability accrued, 
under the repealed ouactmont, before tho passing of this act. 

8. Section forty-nine of The Agricultural Holdings (England) Act, 1875, 
shall be road arid have effect as if there had been inserted therein after the word 
“writing ’’the following words, “of tho patron of tho benefice (that is, the 
person, officer, or authority who, in case the benefice were vacant, would be 
entitled to present thereto), or.” 

Schedule. 

Part of Ad Repealed, 

88 & 39 Vict. c. 92. Tho Agricultilral Holdings (Eng- ) . . , 

land) Act, 187o . . j P"* ! namely- 

The last paragraph of section forty-nine; (that is 
to saj^ 

Tno Governors of Queen Anne^ Bounty, before 
granting their approval in any case under this 
section, shall give notice of the application for 
their approval to tho patron of the benefice 
(that is, the iKJrson, officer, or au^ority who, 

I m COSO tho benefice wore then vacant, would< 

bo entitled to pi’osent thereto). 
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Sfxt. 11.— 43 & 44 ViCT. c. 47. 


Ait. a. b. 11. 


An Act for the letter Protection of Occupiers of Land ayainst Injury to their 
Crops from Ground Game, \jth Sejdmbcry 1880.] 


Whereas it is expedient in the interests of good luisbandr}’’, and for the hotter 
security for the capital and labour invested by tbo occupiers of land in the culti- 
vation of the soil, that further provision should be made to enable such occupiers 
to protect their crops from injury and loss by ground game: Do it enacted us 
follows 

1. Every occupier of land shall have, ns incident to and inseparable from his 
occupation of the land, the riglit to kill and take ground game thereon, concur- 
rently with any other person who may bo entitled to kill and take ground game 
on the same land : Provided that the right conferred on tho occupier by this section 
shall be subject to the following limitations : 

(1.) The occupier shall kill and take ground game only by himself or by per- 
sons duly authorised by him in writing : 

(a) The occupier himself and one other person authorised in wn'ting by 
such occupier shall bo the only persons entitled under this act to kill 
ground game with firearms ; 

(ft) No jierson shall bo authorised by tho occupier to kill or take ground 
game, excoiit members of his household resident on tho land in his 
occujiation, persons in his ordinary service on such land, and any one 
other ])orson bona fide employed by him for reward in the taking and 
destruction of ground game ; 

(o) ]']very person so authorised by the ocxuincr, on demand by any pcTson 
liaving a concurrent right to take and kill tho ground game on tho 
land or any person authorised by him in writing to make such 
demand, shall jirodiice to tho person so demanding the document by 
wliich ho is authorised, and in default ho shall not bo deemed to bo 
an autliorised person. 

(2.) A piTson shall not DO deemed to be an occu])ior of land for tho purposes 
of this act by reason of his having a right of common over such lands ; or 
by reason of an occupation fo^ the j)urpo.se of grazing or jjsisturago of sheep, 
cattle, or horses for not inoro than nino- montlis. 

(3.) In tho case of moorlands, and uninclosod lands (not being arable lands), 
tho occuj)i(T and tho persons authorised by him shall exorcise the rights 
(jonf erred by this s(‘ction only from tho eleventh day of Dcicembor in f»no 
year until the thirty-first day of March in the next year, both inclusive ; 
but this provision shall not apply to detached portions of moorlands or uu- 
inclosed lands adjoining arable lands, wlicro such detached portions of moor- 
lands or uninclosod lands are less than twenty-five acres in oxtemt. 

2. Where the ocMuipier of land is entitled otherwise than in pursuance of this 
act to kill and take ground game thereon, if ho shall give to any other person a 
title to kill and take such ground game, he shall iiovertholoss retain and liavo, 
as incident to and insciparable from sucli occupation, the same right to kill and 
take ground game as is declared hy section one of this act. Sav»^ as aforesaid, 
but subject as in section six hereafter mentioned, the occui>ier may cxcrciso any 
other or more extensive light which ho may possess in respect of ground game 
or other game, in the samo inaiinor and to tho same extent as if this act had not 


8. Every agreoinont, condition, or arrangement which i)nrports to divest or 
alienate tho right of tho occupier as declared, given, and reserved to liim liy this 
act, or which gives to such occupier any advaiitogo in consideration of his for- 
boaiing to exercise such light, or imposes upon him any disadvantage in con- 
soqiienco of his exercising such right, shall bo void. 

4. The occupier and tho persons duly authorised hy him as aforesaid shall not 
be required to obtain a licence to kill game for tho purpose of killing and taking 
ground gamo on land in tho occupation of such occupier, and the occupier shall 
nave tho samo power of selling any ground game so killed by him, or tho persons 
authorised by hiih, ns if ho had a licence to kill gamo : provided that nothing in 
this act contained shall exempt any person from the provisions of tho (iun 
Licence Act, 1870. 

6. Where at tho date of tho passing of this act tho right to kill and take 
ground game on any land is vested by lease, contract of tenancy, or other 
• contract bon& fide made for valuable consideration in some person other than 
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the occupier, the occupier shall not be entitled under this act, until the deter- 
inination of that contract, to kill and take ground game on 8 uch laud. And in 
Scotland when the right to kill and take ground game is vested by operation of 
law or otherwise in some j)ei\Bon other than the occupier, the occupier shall not 
bo entitled by virtue of this act to kill or take ground game during the currency 
of any lease or contract of tenanc^’^ under which ho holds at the passing of ttds 
act, or during the curroncy of any contract made bona fide for valuable conside- 
ration before the passing of this act whereby any other person is entitled to take 
and kill ground game on the land. 

For tho pui’poses of this act, a tenancy from year to year, or a tenancy at will, 
shall bo dooimid to determine at tho time when such tenancy would by law 
become detonninablo if notice or warning to dotormino tho same were given at 
tho date of tho passing of this act. 

Nothing in this act shall affect any special right of killing or taking ground 
game to which any j)orson other than the landlord, lessor, or occupier may have 
become entitled before tho passing of this act by virtue of any franchise, 
clisirter, or act of parliament. 

6 . No person having a right of killing ground game under this act or other- 
wise shall use any finiarms for tho purpose of killing ground game between the 
expiration of tho first hour after sunset and tho comuiencemont of the lost hour 
before sunrise; and no such person shall, for the purpose of killing ground 
game, em])loy spiing traps except in rabbit holes, nor employ poison ; and any 
person acting in contravention of this section shall, on summary conviction, be 
liable to a penalty not exceeding two pounds. 

7. Where a person who is not in ocoiipiition of land has the solo right of 
killing game thereon (with tho exception of sucli right of killing and taking 
ground game as is by this act conferred on tho occupier as incident to and 
inseparable from his occupation), such person shall, for tho pui’poso of any act 
authorising tho institution of legal proceedings by tho owner of an exclusive 
right to game, have tho same authority to institute such proceedings as if ho 
were such exclusive owner, without prej udice novertlndess to the right of tho 
occupier conferred by thi.s act. 

8 . For tho pui’poses of this act— 

Tho words “ ground game’* mean hares and rabbits, 

9. A person acting in accordance with this act shall not thereby bo subject to 
any proceedings or peTialtios in pursuance of any law or statute. 

10. Nothing in this net shall .authorise tho killing or taking of ground 
game on any days(/) or seasons (( 7 ), or by any methods, prohibited by any 
act of parliament in force at the time of tho passing of this act. 

11. This act may bo cited for all purposes as Tho Ground Game Act, 1880. 


(/) Tho roforence is apparently to 1 & 
2 Will. 4, c. 31, H. .3, by which the killing 
or taking of Imres (not rabbits) on bnnday 
or Christmas-day is prohibited. 

(jf) Tho reference is apparently to tho 
Act of tho Irish Parliament, 27 Geo. 3, 
0 . 36, by which the killing of hares be- 


tween tho 20th April and the 12th August, 
is prohibited, under 11 penalty of 1 h There 
is no close time for hares in England, nor 
for rabbits in any part of tho United 
Kingdom [except ae provided h\j mivm 1, 
mhmiior^ 3 of the present act as to moor^ 
lands, $c.). 
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Bkot. 60. AsdigTimeatof a Lcaoo (bj 


iDdorAoment) 89 Cl 
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ment) 896 m 
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dorsed) 896 p 
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Preliminary OusERVATiOaVs. 

“Every well-drawn lease/’ it is observed in the 8th edition of 
Prideaux on Conveyancing, vol. 2, p. 21, a.d. 1876, “contains a 
oovonant hy the lessee to pay the rent ; to pay rates and taxes, with 
such exceptions, if any, as may he intended ; to repair and deliver up 
the premises in repair at the end of the term ; and to insure against 
fire, if it is intended that the lessee shall do so. It is also usual, in 
addition to the general covenant to repair, to provide that the lessee 
shall make any specific repairs wliich may be required by the land- 
lord by notice ; and when the subject of the lease is a house, to paint 
inside and outside at certain stated periods. If the subject of the 
demise is a farm there should bo covenants as to cultivation. If it is 
not intended llmt the lessee shall insme, the covenant for repair 
should expressly except accidents by fire or other casualty, and, of 
course, if n portion of the repairs is to be done by the landlord, this 
should bo expressly provided for. . . . The lessee’s covenants 

are usually followed by a proviso or condition enabling the lessor to 
re-enter in case the rent remains unpaid for a certain time, or in case 
of a breach of any of the covenants.” In the 3rd edition of David- 
son’s Precedents (a.d. 1876) no such general opinion is given as to 
what covenants are contained in “ every Avell-drawn lease,” but it 
said, at p. 53, n., that the result of the authorities, is, that in an 
ordinary agreement for a lease to contain “ usual covenants,” the 
only clauses which either party can insist on are a covenant by the 
lessee to pay rent and taxes, to keep and deliver up in repair, and to 
allow entry to view the state of repair, with a clause for re-entry on 
non-pat/ment of rentj and “the usual qualified covenant” by the lessor 
for quiet enjoyment. 

In drawing and revising, the present Editor has not made what is 
usual his first object, but has endeavoured to frame precedents as fairly 
as possible for both parties, adding alternative forms in the customary 
manner (ri). It is obvious that a lease 'will vary greatly according 
^ it is settled on behalf of the landlord or on behalf of the tenant, 
and the Editor is bound to point out, that the precedents principally 

J a) In this (the r2tli edition) the pre- the substantial assistance very kindly 
.onta have been thoroughly revised, afforded by his friend L. G. G. Robbins, 
and many quite new forma are added, the Esq., of Lincoln’s Inn. 

Editor mainly relying in this reapect upon 
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in use wear the apjoorance of leases settled on behalf of the land- 
lord. 

For instance, the covenant for quiet enjoyment, as ordinarily 
framed in the “qualified” form (see ante, p. 645), is a protection to 
tho landlord, and not to the tenant, who is better off if the covenant 
be omitted altogether. 

Again, in the covenant not to assign, tho possibility of the landlord 
requiring a premium for the licence, or withholding it arbitrarily, 
should always bo guarded against: and it is important that this 
should bo done by words of express agreement (/>). 

Thirdly, in tho majority of modern leases the proviso for re-entry is 
framed generally, so as to bo applicable to the broach of (Uiy covoinnt 
tchaterev. Upon the proviso so framed, James, 1 j. J., said, in llodykin- 
son V. Croire^ L. 11., 10 Cli. at p. 626 : — ‘‘ It is a most odious stipula- 
tion, it is offensive^ and it is oppressive beyond measure ; and it has 
never, in my opinion, been submitted to by lessees except upon a general 
notion that lessors are men of lionour and liberality, and will not incur 
the odium which they would incur in tho eyes of their neighbours if 
they endeavoured to enforce tlieir strict riglits, by insisting on a for- 
fciluro of a valuable estate, in wliich, i)erhaps, the whole of the 
lessee’s fortune may liave bec'ii embark(‘d, because lie lias through 
inadvertenco committed n breach of covenant which may not havo 
done the lessor a sliilling’s worth of damage.” 

A qualification appears in the Ecclesiastical Leasing Act, 1842 
(ante, 28), to the (‘ffoct that tlie jiroviso for re-entry is not to be exer- 
cised unless and until an action has been brought for tho breach of 
covenant, and tho damages and costs recovered in such action havo 
remained unpaid for three months. This is, it is believed, but little 
used in practice. 

The qualification that tho proviso shall only be available in case of 
a breach causing a certain amount, say 100/. damage to the reversion, 
has long been incorporated in tho precedents to this work, but seems 
to havo found littlo or no favour. 

A qualification gradually coming into use is that the landlord shall 
not re-enter without prior notice, fixing a time within which the tenant 
may perform the covenants and save the forfeiture. [See two forms in 
Davidson’s Precedents, Vol. V. pp. 189, 892.] The only objection to 
this seems to bo that it docs not apply to breaches incapable of 
remedy. 

Perhaps tho qualification which best meets most cases is that which 
was incorporated in Lord Cairns’ Bill (sec p08t,.p. 987), and which pro- 
vides for compensation in money where a breach is incapable of remedy. 

The question is a very difficult one. The objections which would 
be urged for the tenant are obvious. On the part of the landlord, 

(b) Sear v. TToute Propertij and InvesUneni Co.^ 43 L. T. 631. 


Quiet enjoy- 
ment. 


Covenant not 
to af^sigu. 


Proviso for 
Po- entry. 


Re-entry 
after unsatiH- 
ti(HlJiKlgment 
in Action. 


Re-entry 
for wil)Htiin- 
tial Broach 
only. 


Rc-entry 
after Notice. 


Ro- entry 
after failure 
to observe or 
compensate. 
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B. 1. 1, hoverer, it mtild be urged that the measuie.o{ damages is merely 
the injury to the reTeraon (s), and that H might irequently be 
difficult, if not impossible (a), to obtain speoiflo performanoe of sA 
affirmative covenant or on iojunotion to restrain the breach <d a 
negative one. 

What seems to be required is that the proviso for re-entry should 
(1) be relegated to its proper function, that of enforcing covenants 
which cannot be enforced in any other manner; and (2) should be so 
drawn as not to become available in the hands of a lessor or his 
assignee seeking, not the observance of the covenants, but the im- 
proved value of the premises. This latter end might perhaps be 
secured — in cases where none of the qualifications above stated satisfy 
the parties,— by insuring the improved value to the tenant after 
deduction for all damages and costs upon a liberal scale. 

An attempt has been made post (see sect. 56, post), to frame a 
proviso for re<«ntty of this character. 


DAteaadPar- 

boi. 

Stomp (ft). 
Toitotum. 
Fferodi, &o. 


IL e m od i 0(yre» 
iMiito. 

To w Bent; 

Tucea 

ToBepalr. 

To paint Onto 
dde 

Andlndde. 

To leave in Bo- 
pair. 

Power to Lettfor 
to enter and 
irlew Bopafm, 
and leave Notloe 
of Defeote. 

Ptenuaeenotto 

benmdfor 

Tmde. 


Kottoairisn 


Sbot. Agreement for Lease of House specifying the Covenants and 

Conditions to he inserted* 

AoBEBMEirr made the day of , 18—, Between A. B. of , in the 

county of [o8<l0 (hereinafter called the landlord), of the one part, and 0. B. 

of , in thefaame] county [gentleman! (hereiaaiter called the tenant), of the 

other part; Witnbsseth, that the lanuloid agrees to grant and the tenant 
agrees to accept a lease of All \state parah{i\ and general vmds (d), and any 

exceptions or reservatwns {e)]^ from tho day of [*‘ now loll past,” or 

“next,” or “in the year 18 — ”]for the term (6) of years detonninablo 

as hereinafter mentioned] : At tho yearly rent of £ , payable quarterly 

on the usual quarter days, without any deductions (except for property tax), 

the first of such quarterly payments to oe made on tho day of next : 

And subject to oovenanm by tho tenant [here state concmiy the coienanfs us 
agreed on, ex. gr.], to pay tho raid rent m manner aforesaid; to pay all 
existing and future rat^, taxes and assessments; to keep tho said premises 
in good tenantable renoir and condition (damage by firo and tempest only 
exceptod); to paint all tho outside wood and ironwork of or belonging to 
the said premises twice over in good oil colour and in a workmanlike manner 
in every [three] years of the said term, and the inside wood and ironwork 
in like manner in every [seven] years of the said term : and at the end or 
determination of the said term fo leave the promises in good and tenantable 
repair, [reasonable use and wear thereof, and damage by fire and tempest in 
the meantime only excepted]. The landlord and his agents and surveyors to 
have liberty to enter and view the said premises [twice or oftener] in evory 
year of the said term; the tenant to mm good and repair all defectq within 
three oedendar months after receipt of notice m writing from the landlord (/) : 

The tenant to keep the premises insured in the sum of 2 at the least in 

joint names of the landlord and tenant* and to produce the policies and receipts- 
for premiums when required, and to expend ell monies which may Ins received 
by virtue of any sadLinsuranco in rebuDding and reinstating the premises and 
to make goCd any deficiency : And not to convert the premises into a shop, 
or use the same for carrying on any trade or business (g) : nor to assigB 
[or sublet (A)] the premises or any part thereof (otherwise tl^ by subletting 

(f)*irUAi V. Jfest London Union^ L. 

8 & F. 79,and 873| ants. 
lo) See M to repair^ 676, ante. ^ 

{b} If the agreed term doea not onosod 
86 Tears, the agreement will xeqnire the 
saamttampasalease. 

(i) See 886. 


(d) See post, $87. 

(#> Ib. 

if) See sect. 8, note (r), p. 860. 
(t) Orfpsdfrtlieparttsiilar 
dbj^ to, tiinJ^S, p. 861. 

Ch.xm^ 
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fSM^niahed for mat odjdndw^oiontliB, or for any Ims tonn) ^thont first obtaminff Atf. B* m h 

on each oooamon the licence in mitnig of the landlord. Froridod cdways* ana - 

it is hereby expressly agreed that subh licence shall be given free of charge, and 

not unreasonably ^nthSeld. The said lease also to contain the usual qualified goM 

covenant on the part of ihe landlord for quiet enjoyment. 

Also a power for re-entry on non-payment of any of thoient for [16] days ProrisoforlU- 
^although no formal demand thereof shall havo been made (i) ) ; or in case the <*) 
tenant, nis executors, administrators or assigns shall booome bankrupt, or on 
breach of any of the tenant’s covenants [Provided, nevertheless, that this power 
shall not be enforceable in tho case of such breach unless the tenant shall Ml to 
observe or oomprasate for non-observance of any covenant within six calendar 
months after notice to observe the same]. Also a proviso enabling the tenant [or FKvi«o for de- 
either party] to determine the lease at the end of the first seven or fourteen years 
of tho term on six months’ previous notice in writing, and on payment by the 
tenant (if such notice be given by him) of all arrears of rent, [and performing toenyeiLn. 
the tenant’s covenants] to the end of such notice, and then quitting possession Asreemen^-M- 
of the said premises. And the tenant agrees to exocuto a countorp^ of tho wp* 
said lease, and to pay [all or one moiety of] tho expense of tho said lease * 

and counterpart (wij. And it is hereby agreed that these presents shall operate *^7***^* 
as an agreement only, and not as an actual domi6o(n) ; But that, until a lease 
shall be executed as aforesaid, the rent, covenants and conditions agreed to be G(mtrtu*t 
therein reserved and contained shall be paid, observed and perform^, and the nottoopemtou 
several rights and remedies shall be enforc^, in the same manner as if tho 
same had been actually executed. As witness the hands of the said parties. laiekine^to 

Witness, (Signe/) A. B. • 

E.F.,of . O.D. 


Sect. 2. — Concise Agreemeni/or a Lease, 

Aobee^TENT between A. B. \^name in full of intended landlord of — and SJml* ***^ ^*^ 
C. D. \_name in full uj intended tenant], made this — day of — 18—, in 7“ . . 
which agreement the word “landlord'*’ means tho said A. B., his heirs and 
assigns, and tho word “ tenart ” means the said C. D., his executors, adminis- 
trators and assigns. 

The landlord shall grant and tho tenant shall accept a lease of All [describe 
jparce/a] for 21 years, determinable at the end of the first 3, 7, or H years, at 
the option of the tenant, to be signified by not loss than 6 calendar months’ 

notice in writing to tho landlord, at the yearly rent of £ clear of all 

existing and future rates, taxes, and assessments. 

The said not rent shall be paid half-yearly, on the day of , and on Rent. 

the day of , the first of such half-yearly payments to be made on the 

— ' day of 18—. 

Tho loose shall contain the following covenants by the tenant rowimU by • 

To pay net rent as aforesaid ; lonant. 

To Koop the premises with the fixtures [sot forth in the schedule hereto] in 
gooa repair, damage by fire, tompost or oxtomal explosion excepted. And 
to point with two coats of good oils the inside woodwork and ironwork 
every 7 years, and tho ouMde work and ironwork every 3 years, And 
to allow we landlord to enter four times a year to view the stato of repair, 

And to yield up the premises with tho said fixtures in good repair at the 
end of the term (reasonable wear and tear and such damage as aforesaid 
excited). 

To use the premises as a private dwelling-house only. 

Not to assign or sublet the premises without the written consent of the land- 
lord [Provided always, and it is hereby expresriy agreed that such consent 
ahall be granted free of charge, and not be unreasonably withheld] ( 2 ). 


(jb) Per another form of proviso for re- 
enter, see Sect. 2, p. 800. 

(0 Or soy (the same bebg lawfully 
OH scuj of the Hud days w 
at any time alterwaida, and not paid 
iriiea dsmanded). 

(sO Ante, 179. 

(a) This would prevent the isatnunent 
from being ooostraed to be an actual de- 
miae or lease {Pmvig v. Bm*, 1 Moo. 


AB.S10; 7 0. A P. 300). 

{ 0 } These words create an intennediaie 
dennae, for which a diatieaa may be made ! 

B. Cb., 8 , 


Andersim t. Midlmd B. Cb., 8 K A S, 
614; 80li.7.,(t.B.94. 
fp) m sect. 1 , note (4), p, 6684 
(j) See2WA«rv.BV/4,LrBi.,8Bt.l8l; 
ana 828, ante. For other Ainis^ sea 
Sects. 3^0. Words ct expuM agree- 
ment axe neoeasaiy, eeeattk^p. m. 
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App. B. a. U. 

Covenants by 
X^ndlard 


X)ato and Bur- 
tics. 

Stamp (0. 
Testatum. 
Parcels. 

General Words. 
Futures. 


Beddendum. 


Covenants by 
Lessee. 

To pay llent. 

And interest on 
arrears. 

Bates and 
Taicoa. 

To palntf Ao. 
To repair. 

Cesser of Rent 
in case of Fire 
until, &o. 


Appendix B. (conveyancino pbecedbnts). 

The lease shall contain the following ooTOnants by the landlord : — 

The usual qualified coyenant for quiet enjoyment ; 

A coTenant to insure and keep insured the premises against fire to the 

amount of £ at the least, And to rebuild within 6 months in case 

of fire (f). 

The lease shfiul oontain the following provisoes 
A proviso for re-entry by the landlord in any of the following cases — 

On non-payment of rent within 28 days after demand in wriUng thereof ; 
On the tenant becoming bankrupt ; 

On [here add other events, if any, to which it is intended that an absolute 
proviso for re-entry shall apply]. 

On breach by the tenant of any covenant, in an action for breach of which 
judgment shall have been obtained, and the damages and costs to be 
recovered in such action shall haye remained unpaid for three calendar 
months. 

And it is further agreed that these presents shall operate as an agreement only, 
and not as an actual demise. 

And it is further agreed that the landlord shall forthwith put the premises 
into complete tonantablo repair, [or shall forthwith execute upon the premises 
the works, repairs, and decorations specified in the schedule hereto]. 

The Schedule above referred to. 

[Here specify the repairs^ <f?c. to be executed.] 

(Signed) A. B. 

0. Pi 


Sect. 3. — Agreement for Sublease operaiimj as a Demise {s). In case of Fire, Lessor 
to rebuild, and Rent to he suspended. 

Aobeement made the day of , 18—, Between A. B. of &c., of the 

one part, and C, D. of &c., of the other part ; Witnesseth, that the said A. B. 
agrees to lot, and the said C. P. agrees to take, All {describe parcels, ex. gr,, that 
moesuago or dwelling-house situate and being No. 22, Harj) Lane, Great Tower 
Street, in the city of London], With the actual and reputed lights, members, 
ca^ments and appurtenances (m) ; And the use of tho fixtures belonging to the 
said A. B. now or at any time lioi*eafter during the said term in or upon the 
said premises [the principal articles whereof are mentioned in the schedule 

hereunder written] ; Pou the term of years from the day of Inst 

post (r) ; At tho clear yearly rent of £ , payable, by equal quaiterly payments, 

on tho four usual quarter days, tho first of such quarterly payments to bo made on 
the — day of — next. And the said C. D. neroby agrees to pay tho said rent 
at the times and in manner hereinbefore mentioned [wim interest at the rate of 
£5 i>er cent, on any of the rent when in arroar for more than one calendar month, 
calculated from tho day it became duo to the time of payment (sc)] : Also, to pay 
land tax, sowers rates, and all other rates, taxes and impositions of every descrip- 
tion in respect of tho said premises during the said tenancy (landlord’s projiorty 
tax only excepted); Also, to paint, paper and whitewash the said premises 
when, whore and as often as shall be reasonably necessary, and to keep tho said 
premises in good tenantablo repair, order and condition (damage by fire [tempest, 
explosion of gas or gunpowder, war or riot always] excepted) ; But if such 
pi'omises or any part tlioreof shall be destroyed or damaged by fire, [tempest, 
explosion of gas or gunpowder, war or riot, in any of such cases] the said C. D. 
shall not be Imble to pay any rent whatever (except arrears previously due) until 
tho said A. B., his executors, administrators or assigns shall haye caused such 
promises to be repaired or rebuilt, as the cose may ro(][uiTo ; and then only a fair 
and just proportion of the rent during such repairs or rebuilding, tho amount 


' (r) This is onosusl, the tenant insniing 
in most oases. But it seems to save trouble 
that^ihe landlord should insure. The 
premium can, of course, be added to the 
rent if desired. Bee post, sect. 23, p. 831. 

(«) This form was taken partly from 
Furnivall v. Gfwp, 8 C. B., N. 8, 497. 

if) A lease stamp is necessary; ante, 

886 .' 

(«) Bore state any exception or reser- 


vations ; post, 897. 

' (v) Or say ‘‘from the day of — 
[last at next], from year to year;”' or 

My, ‘♦frmn the day of 18 , 

for one year oertain, and so on from year 
to year.^’ But in the latter case it will 
qperaie as a lease for two years at the 
least. 

(*) Sea form of such oovenant* post, 
873. 
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' thereof to be settled bv mutual consent, or by an arbitrator to bo mutually agreed 
on, or to be appointoil pursuant to the Common Law Procedure Act, 1854, and to 
be paid one week next after the amount tlioroof shall be so settled as ai'orosaid {y ) : 
the costa of any such reference and award to bo in tho discrotion of the arbitm- 
tor(z), who shul direct by whom and to whom the same shall bo paid and shall 
in other r^eota hayo all the usual powers of an arbitrator, and whose award 
and decision shall be final. [The oxcoptious horoinboforo contaiiuHl not to bo 
applicable to any case in which there shall have boon nogligenco or wilful 
default on tho part of tho said 0. D., his assigns or agents, or any of his family]. 
The said 0. D. not to carry on or permit to bo carried on upon tho said promises 
or any part thereof [here specify any trades or businesses that may he parlknlarly 
ohjected to, ox. gr., tho trades of a butcher, slaughterman, tallow chnudlor, 
melter of tallow, soap-maker, tobacco-pipo maker, currier, smith, sugar-bakor, 
fellmonger, dyer, distiller, fuiiier, blacksmith, common brewer, coppersmith, 
working brazier, pewtoror, tin- plate worker, cooper, tripo-boilcr, tripe seller, 
coal-shod or vendor of coals, boater of flax, auctioneer, victualler, seller of 
intoxicating liquor of any kind, w'hother to be consumed on or oil* tho promises, 
or any of them, or] any [oilier] noisome, nt)xious, olTensivo or dangerous 
trade or business whatsoever; nor to do or sulVcr or omit any act or thing 
whatsoever whereby or in coiisoqiionco whereof tho lease iiniler which the said 

premises are now hold, bearing date tho — day of , 18- -, and made or 

expressed to be made between E. E. ihenun described of tho one part, and the 
said A. B. of th(i other part, may bo forfeited or vacated or become void or 
voidable : And tho said 0. D., at the end of tho said ((mancy, to leave, surrender 
and deliver up to the said A. B., his executors, administrators or assigns, all tho 
smd nrcmiscs, together with all tho lixtures which now are, or which at any 
time hereafter during the said tonauev may bo fixed or sot up by the said A. B., 
in good plight and condition (rcasonahlo fair w'our and tear thereof and damage 
by lire excepted), [//rre specify anylhiny specially ayned to be done by the tenant 
on the expiration of the tenancy, ex. yi\, tne partitions dividing tho attic story 
into four rooms, and tho raised floor taken down by tho said C. J)., to bo rofixod 
and made good in a proper and workmanlike manner ut or before tho end of tho 
tenancy]; Provided always [here insert jirorwa for re-entry, boo p. 89 (>g:] 
[If the landlord is to do any repairs or alterations here specify them, ex, f/r.] : Tlli: 
Sixid A. B. shall, within [twenty-eight] days from tne date of tliis agreement, 
make good and support the floor of tho warehouse of tlio said premises, and 
repair and make good tho frame and glass of the skylight, and fix tho present 
partition of tho same warehouso, or as the same may be ay reed on {a), othorwiso 
tho said C. D. shall bo entitled, within [sovon] days after the expiration of the 
said [tw^oiity-eight] days, to quit possession of tho said demised ])romisoa, and 
determine and make void those presents by a notice in writing signed by him, 
and delivered to Iho said A. B., or loft for him at [state^ his place of residence^ 
aforesaid, without paying any rout or other compensation in respect thereof. 
As WITNESS tho hands of tho said parties. 

Witness, (Signed) A. B. 

J.K.,of[&c.] O.D. 

Tho [First] Schedule roforrod to in tho above written agreement. 

[Here specify the fixtures,] 

The [Second] Schedule referred to in tho above written agreement. 

[Here specify the repairs agreed to he done,] 

Witness, (Signed) A. B. 

J, K. 0. J), 


(y) This will effectually prevent any 
action being brought before tbo amoiint 
has been so ascertained ; Jtery v. Seo/t, 8 
Exoh. 487; 6 H. L. Cm. 811. Without 
such a stipulation the landlord might sne 
for all tho rent, and leave the tenant to 
pay into court a sufficient sum at his peril ; 
JBsHnstt V. Ireland^ E., B. k E. 328 ; 28 
L. J.^. B. 48. 

(«} With a view to costs, &c., the arbi- 


trator should, at the oommoncement of the 
inquiry, ascertain how much the tenant 
ofi'ered to pay, and how much tho land- 
lord was willing to accept. 

(a) If tho repairs and alterations are 
numerous, say **do all tho repairs, altera- 
tion and improvements mentioned in the 
schedule to these presents and at the end 
add a schedule, specifying the work to be 
done. 
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done by Land- 
lui-d. 

Otherwise, &c. 
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BUmp(c). 
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Appendix B. (conveyancinq precedents). 

Sect. 4.— Oonciw Agremmi for UUing a FumUhed House {h): 

Agreement made the day of 18—, Between A. B. of Ac, (herem- 

after called the landlord), of the one part, and C. D. of &c. (hereinafter called 
the tenant), of the other part; The landlord agrees to let, and the tenwt 
a^ees to take, All that funxished dwelling-house [describe ii\ with 
the fixtures and appurtonances ; Together with the furniture and effects 

mentioned in the simodulo to these presents ; For the term of [weeks 

or calendar months], to be computed from the day of [instant or 

next] ; At the rents of £— — [per week or calendar month] for the premises 
and of £— — for the furniture respectively, such rents to bo payable, [state 
when payable as agreed^ ex.gr», on Saturday in each week, or on the fifteenth day 
of each month, or at the end of the said tenancy, or payable from month to 

month in advance on the day of each monto, and to be suspended or 

reduced in case of damage by fire until such damage bo repaired by the 
landlord] : The tenant agrees at the end of his tenancy to leave the demised 
premises, including the said fixtures, appurtenances, furniture and effects in as 
good state, condition and repair as they now are, reasonable wear and tear and 
aamage by fire or tempest excepted : The landlord agrees to pay all rates and 
taxes of every description (except the gas rate, which shall bo paid by the 
tenant in accordance with his consumption of gas, and shall be apportioned if 
necessary), and to do all necessary repairs when required during the said tenancy; 
also to indemnify the tenant against all ground and other rent, charges and 
incumbrances (if any) affecting tho said premises, and from all distresses, claims 
and demands in respect thereof (d). As witness tho hands of the said parties. 

The Schedule above referred to, [Here specify the furniture^ Be par~ 

ticular to mention every crack or other defect,^ tho following windows were 

cracked at the date of tho above agreement, viz. [here specify each cracked 
windoxul. 

(Signed) A. B. 

Witness, C. D. 

E. F., of [&c.] 


Sect. 6.— Conewe Agreement for letting Furnished Lodgings^ with 
Attendance, Sc, 

Agreement made the day of , 18—, Between A. B. of &c. (herein- 

after called tho landlord), of tho one part, and C. D, of &c. (hofeinaftor calied 
the tenant), of the other part; Tho landlord hereby agrees to let, and the 
tenant agrees to take, All thoso the rooms or apartments following, (tl^t 
is to say) [describe the rooms, ex,gr,, tlio front parlour, and the back b^-room 
on tho second floor, and the small coal-collar in the front area,] being 

parts of the house and premises of the landlord, situate at aforesaid, 

Together with all easements and appurtenances [including gas-light, which 
is to bo supplied by tho landlord] ; And also tho furniture, goods, chattels 
and effects m the said rooms or apartments, [tho principal articles whereof 
arc mentioned in tho schodulo to those presents (e)] ; And also such attend- 
ance as hereinafter mentioned ; To HOLD from the day of , from week 

to week [or from month to month], doterminable by either pai^ upon giving to 
the other [one week’s or one calendar month’s] previous notice in writing to quit, 

ending on [any Saturday, or on tho day of any month], half such notice to 

be sufficient if given during tho first [week or month]; At tho rent of £ per 

week, payable on [Saturday] in each week during tho said tenancy ; (or at the rent 

of £ per calendar month, payable on the day of each month during the 

said tenancy] ; The tenoxft, at the end of his tenancy, to leave the said demised 
premises, together with the said furniture, goods, chattels and effects, in as good 


There is an implied warranty by 
„ inrA of fitness for occupation ; Wil^ 
V. Fineh^JSalton, L. B., 2 Ex. D. 33S; 
ante, 169. 

(tf) 2s, 6d. if rent more than 26L See 
Stamp Act, 1870, s. 99 and sched., ante, 
841. 

(d) Here insert any special dauBOfl with 


regard to use of horses and carriages, 
garden produce, [».y,, “And it is 
hereby agreed that the tenant shall have 
all the produce of the garden as it becomes 
ripe, the gardener’s wages beiag paid by 
thelandlotd.’n o r-- / 

(s) The sohednle of fnndtnre, io. may 
be omittedi if prefemd. 
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^ state, oondition and repair as they now are, reasonable wear and tear and damage 
by fire or t^pest excepted ; The landlord agrees to pay all rates and taxes of 
eyery description : The landlord agrees to do all necessary repairs when required 
by the tenant; also to indemnify the tenant against all ground and other rent which 
is or may become due or payable to any superior landlord of the said proniiseH 
during tne said tenancy, and from all disttosses, claims and demands in respect 
thereof: The landlord also agrees to find and provide the tenant with the 
attendance of a respectable female servant, and with nil other iHiccssury and 
proper attondanoe, including cooking and boot and shoo cleauiug ; also to find 
and provide him with proper and simicient plate, linen, chuia, knives, silver or 
eleotro-plated forks and spoons, and other necessary household things, to 
enable him to reside comfortably in the said rooms or apartments during the 
said tenancy ; Tho landlord not to do or siitfer to bo done anything in the wiid 
house of a noisy, noxious or offensivo nature during tho said tenancy : Piio- 
VIDED that if at any time during tho said tmiancy tho tenant shall bo annoyed, 
vexed or disturbed by anything of a noisy, noxious or oftensivo uatui’e, 
contrary to tho stiimlations in that bohalf above contained ; or if tlio tenant 
shall find or discover auytliing that may ut all lead him to suspect that 
there is any embaiTassmont on tho part of tho landlord (^ 7 ), or any danger 
of a distress for rent, rates or taxes, or of an execution against the goods 
of the landlord, tlien and in any KU<‘h case it sliall bo lawful for tho tenant 
by notice in waiting forthwith to dotermiuo the tenancy hereby created, 
and to quit possession of tho said rooms or apartmouia without giving any 
previous notice to quit, un^iihing heroinboforo contained to the contrary in 
anywise notnithstauding ; and th('ronpon tho tenant shall bo liable to pay 
rent pro rata to tho tiino of quitting; [Providod novej'tholoss tliat tho 
tenant shall not horoby be deprived of any of tho prohjction afforded by 
the Lodgers* Goods Protection Act, 1871]. As witness tho hands of tho said 
parties. 

Tub ScirEDULE above roferrod to. [^llere specif y the farniturey (tc. Bti)ar^ 
UciUar to mention every crack or other defect, also to mention the cracked 
windows.] 


Sect. ^.•^Agreeinent for Sub^lease of a Shop and Booms unfurnished, hut with the 
Fixtures therein — Tenancy from year to year — Lessor to pay all Bates and 
Taxes — Proviso that the Lessor shall not sue or distrain for the Rent until after 
he has paid his own Rent and produced the. Receipt {h). 

Agreement made this day of , 18—, Between A. B. of r&c.] 

(horeinaftor called the landlord) of tho one part, and C. D. of [&c,] (here- 
inafter called tho tenant) of the other part; Tiie landlord licrc)by agrees to lot, 
and the tenant agrees to take tho shop and rooms following, that is to say, [two 
rooms on tho gi'ound floor, and the shop ut tho b.ack thorooi, aiid also two rooms 
on tho second floor, and tho back kitchen and small coal- cellar, with the use of 
the yard and other conveniences, and tho appurtenants there.to belonging, and 
also tho fixtures in tho said shop and rooms, being [)art of a houno and pre- 
mises situate and being [No. 67, Seymour Street, rhiston Square aforesaid], 

now in the occupation of the landlord from tho day of [instant, or 

last, or next], from year to yoar(/); At the yearly rent of £ sterling, 

payable by equal quarterly payments, on the day of , tho day of 

, the day of , and tho day of , tho first quarterly pay- 
ment to be made on tho day of next ; And the landlord hereby agrees 

to pay all rates, taxes, and ossowments, which now are or shall at any time 
during the continuance of tho said tenancy be assessed, imposed upon the said 
premwes, or upon tho occupier in respect thereof; And it is further agre^ 


( 0 ) This may as well be inserted, not- 
wimstandingthe provisions of theLod^rers* 
Goods Protection Act, 1871, as to 
see ante, 414. 

(A) This form is taken (with variations) 
from OUes v. Spencer, 3 C. B., N. S. 244, 


viso was effectual to prevent a distress 


until the condition therein contained had 
boon complied, with. 

(•) This tenancy may he determined by 
the usual notice to quit at the end of the 
first or any subsequent year tWeof ; but a 
demise ** for one year certain, and so on 
from year to year,” is a den^ for two 
years at the least. 


863 

Aff. B. b. 4. 


Date and Par- 
tir«. 

Paroelfl. 


Fixtiiros. 


llcddcndtim. 


Tx*8sor to par 
all lUtufl and 
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Appendix B. (conveyancing precedents), 

that whon the tenant shall quit the said promises ho shall leave them in as good 
state, condition and repair as they now are, reasonable wear and tear and damaTO 
by tire and tempest only excepted ; Provided always, and it is lastly agreed by 
and between the said parties hereto, that no action, distress or other proceeding 
shall be commenced or prosecuted by or on behalf of the landlord, in respect of 
the non-payment of the rent hereby reserved, unless and until he shall have 
paid the rent duo from him or them to the superior landlord or landlady of the 
said house and luomisos fNo. 67, Seymour Street aforesaid], and shall have 
liroduced and shown to the tenant the receipt or receipts for such rent. 4s 
WITNESS the hands of the said parties. 

Witness, 

E.P., of [&c.] 


(Signed) A. B. 

C. D. 


Sect. I.^AfjreeMent for a Suh-lease fur Twenty-one YearSy deterviinahky d:c,—‘ 
Covenants as in Ground Lease — Lessee to have the Option of p^irchasing within 
Two Years on certain Terms (/r). 

IIE.U) of proposed lease from A, B, to C. D. of No. 24, Gardens, Maida 

Hill, Paddington, in the county of Middlesex, with the actuol and reputed 
rights, members, easements and appurtenances (except [Acre, state any exception 
or reservation to the landlord (/)]): Term twciity-ono yours from the 29th Sep- 
tember, 18—, detomiinablo by [either party] at the end of the first seven or 
fourteen years. . upon twelve calendar months’ previous notice in writing, and 
upon payment by lessee, bis oxiMJutors, ndininistrah)rs or assigns (if such notice 
bo given by him or them) of all rent and a invars of rent to the expiration of 
the notice, and then giving up possession. JUmt 200/. per annum [for the first 
seven years, and 220/. per aimuui afterwards during the reinaindor of tho tenn], 
payable by equal quarterly i)aymonts on tho usual days, tlio first papiont to 
be made on tho 2oth day of December next [and to bo suspended in case of 
damage by fire, or explosion not caused or contributed to by the lessee, or 
tempest, &c.]. Lessee ^ pay the land-tax (if any), howers rates and all other 
rates, taxes and impositions whatsoever (except property tax). Covenants by 
lessee to perform and obsorve nil tho covenants and conditions in tho IcasSo from 

[tho Bishop of London and his trustees to the said A. B.J dated the day 

of , 18—, so far as they are applicable to tho ])rennscs hereby agreed to 

bo demised, except the covenant to jmy tho rent reserved in and by such lease 
[Acre state any other exception^. Tho lessor, at his own expense, to furnish and 
coinploto the premises in a pro})er and workmanlike manner, and lo put thorn 
into good tenantablo repair, order and condition in every respect tit for an 
incoming tenant, before the [loth day of yoptember next (//)], otherwise tho 
lessee to have the option of cancelling this agreement on or after that day and 
before tho [29th day of September aforesaid], upon giving notice in writing 
under his hand to tfio lessor, or leaving such notice for him at his last known 

place of abode, or at No. 24, Gardens aforesaid. Tho lease and a 

counterpart thereof to be prepared by the lessor’s solicitor at tho lessee’s 
expense, and to coutuin a clause giving the lessee, his executors, adminis- 
trators and assigns, the option of purchasing within two years from 29th 
Septomber, 18—, tho then residue of tho lessor’s term, for the sum of 3,300/. 
sterling, and 20/. per annum rent payable by equal [half-yearly] payments 

on the day of and the day of , with power to distrain "for the 

same and to dispose of such distress as for rent-service. Upon any such pur- 
chase no proof of tho lessor’s title is to bo required. Such lease and counterpart 
to be executed and possession of tho premises given on or before tho 29th hay of 
September, 18—. 

Dated this day of , 18—. 

Witness, (Signed) A. B. 

E.F.,of[&c.] O.D. 


(A) This form is token (with variations) 
frem TUdesky v. Clarkm, 31 L. J., Oh. 
362; 30Beav.419. 

(/) Post, 897. 



Same as on lease for same term. 

See Tidey v. Molleit, 1$ C. B., N. S. 
33 L. J., 0. P. 235. 
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SecTi 8 . — Concise outline of Terms for letting a Farm, with reference to a 
^previous Lease {<p\ 

Terms for the leaso of a farm at , containing \liere (fescrihe the 

land, (C?c.] ; toi*m twelve years and a half from Lady-day last ; rent lioOL, to be 
paid quarterly ; landlord to pay the tilho rent-charge and drainage taxes ; 
tenant to pay all other rates, taxes and assessments whatsoever (except pro- 
perty tax) ; landlord to put buildings, gates and posts in i*opnir, and tenant 
afterwards to keep them m repair, being allowed rough timber ; timant to pay 
for *th 0 inuck and straw upon the fiiriii by valuation : All the other covenants 
and conditions to be the samti as in the leaso under which J. 11. 11. now holds the 
said farm, including a 2 >ower of re-entry by the landlord on non-pavniont of 
rent or brt^ach of covenant by the tenant: Landlord to allow tenant ‘J.V. of the 
first half-year’s rent: [“The Agricultural Holdings Act, lH7o,’* not to apply 
in any w'ay, or such part only of the Agricultural Holdings Act, jih gives tho 
tenant proi>erty in fixtures to apply to this contract of tenancy] (r) : [Tenant 
to pay all expenses of tliis agreement and of the leaso and coiiiiteipart] («). 
Those terms shall operate ns an agreement only and not as an iictual demise; 
but until a le.'iso shall be executed, tho lonts, covcaiants and conditions hereby 
agreed to bo resorvod and coutainod by and in such lease (iinduding tlio proviso 
as to “ Tho Agricultural Holdings Art, 1875”) sliall bo paid and observed, and 
the several rights and remedies shall bo enforced in tho .siuikj inannor as if the 

samo had been actually executed. AVe agree to the above conditions this 

day of , 18--. 

(Signed) llouEHT I1 uown(/), 

Agimt to AVilliam Smith, esquiro. 

Joiry Jones. 


Sect. ^.—Agreement for letting a Farm from Year to Year, 

Agreemext made tho day of , 18—, Between A. B. of, &c, (herein- 

after called the landlord) of thLono)>art, andC. 1). of, &c,. (henan after called Iho 
tenant) of the other part. Tho landlord agrees to lot and tho tenant agrees to 
take tho dwelliug-houso, farm and farm buildings, cottages and appurtenances 
situate [here describe the prew isen'] {u), for tho term of one year coininoncing at 
Michaelmas next, and afterwards from ye.ir to year, but detcrtninnbhi at the end 
of tho first or of any other year by either party giving to tho other one 

year’s written notice to quit at the yearly rent of £ clour of all tithe, rent- 

charge and other deductions (except land tax and landlonl’s j)roporty tax), 
piiyahlo quarterly on the usual quarter days in each year, the first ])iiyinoiit to 
bo made on the 20th of Dcceinbor next; and at the additioiuil rout of £~ for 
every acre, and so in pi^oportion for any greater or leas quantity than an aero of 
sward or permanent pasture or meadow land which, during the said tonancj', 
phall bo cropped, tiUea or cultivated contrary to the agrotmient heroinaftor con- 
tained without the consent in writing of tho Lindloid or his agent, and such 
additional rent to bo paid quarterly on tho days aforesaid, tho first payment 
thereof in each case to become due and to bo made on such of those cpiartor days 
as shall happen next after such cropping or cultivation ns aforesaid, and to con- 
tinuo payaolo on pach succeeding quarter day during tho tenancy. 

And it is further agrood iis follows : — 

All gaino, wild fowl, rabbits and fish (subject only to tho concurront rights of 
the tenant under the Ground Game Act, 1880) are excepted and reserved to the 
landlord with tho exclusive right of hunting, coursing, shooting, fishing and 
sporting (subject only as aforesaid) ; an,d also all timber and othor trees, pollards 
and sapbngs, and all mines and minerals with full liberty of access to tho 
landlord’s agents and all persons authorized by him to cut, lop, quarry, work, 
and cany away the samo respectively. Tho landlord paying to the tenant 


(p) This form is taken (with variations) 
from Coltm v. Wright, 7 E. &B. 301 ; 8 Id. 
647 ; where it was held, that the defendant, 
by his signature In the above form, im- 
pliedly promised that ho had sufficient 
. authority to sign; and see ante, 67. 

(^) Samo as on lease; ante, 87. 

T..T. 


(r) Ante, Chap. XXI, 

' ' See ante, 170. 

\t) Supra (p). • 

If) It will often be found convenient to 
give the particulars of the premises in a 
schedule. 

3 K 
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Rtimp (7), 
TK*minp. 
PiiToelH. 
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Rentd. 


Execptionfl and 
Bcaervations. 
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reoflonablo compensation for damage done to his growing crops in so doing ; and 
also full liberty of access as aforesaid to the premises to view the state of repair 
of the buildings, gates and fences, and the management and cultivation of the 
land, and for any other reasonable purpose. 

And the tenant agrees os follows 

To pay the said yearly rent of £ and (if the same shall become payable) 

tbe said additional rent on tho days and in manner aforesaid, and to pay all 
tithe rent-charge and all existing and future taxes, rates, assessment and ou^ 

g oings whatsoever (except as aSiresaid) ; and personally to reside in tho said 
welling-house, and not to assign, underlet or part with possession of the pro- 
mises or any part thereof except the cottages (whicli may bo let to weekly 
tenants) without tho consent in writing of the landlord or his agent ; and to 
keep, and at tho end or sooner determination of tho tenancy to leave, in 
thorough repair and order tho said dwelling-house and cottages with all 
fixtures and additions thereto respectively, and all buildings for the time being 
on tho said promises (oxfjopt tho main timbers, tiled roofs and outside walls of 
the said dwelling-house, cottages aud buildings), and also tho thatched roofs, 
roads, doors, gates, stiles, fences, walls, rails, bars, culverts, gutters, ditches, 
drains, pumps, ponds, wells, banks, dams, floodgates, and bridges, and to do at 
all times what may bo necessary to allow tho surfaco-watcr to flow off ; and to 
point all tho outside wood and iron work in and upon the promises hitherto or 
usually paiuted with two coats of tho best oil paint when nccossary, and at least 
in every fourth year of the tenancy, and to tar and varnish all other wood and 
iron work hithoAo or usually tarred or varnished. 

[^[f the tenant ia to maure, inatrU To insnro tho said messuage and cottages and 
all buildings for tho time being on tho said premises, &c., S(^o jmaty sect. 41, y>. 899.] 
To cultivate tho farm according to the best system of husbandry [and i)articu- 
larly the arable land on tho four course system, and not to have white straw crops 
in any two successive years]. To clean the land and keep it clean ; not to cross 
crop the land ; not to grow for seed, taros, mustaid, rape or turnips or any 
unusual or exhausting crop except for his own use, and then not upon the whole 
to a greater extent than one aero without tho written consent of the landloid or 
bis agent, and [liereimert any special atipulationa aa to cropping]. 

To consume or use upon the premises all artificial as well as meadow hay, 
clover, root, and gi’oou crops, straw, haulm and chaff, and tho muck, dung and 
manure into which tho sumo shall bo convoi-tcd into manure, and not to clean 
off tho farm or soil tho same respectively under a penalty of 20^. for every cart 
load so drawn off or sold at any time. 

To purchase aud lay out on the farm every year such lime, muck and other 
manure as shall bo rcciuisitc? for tho proper cultivation thereof. 

i Here insert any other atipvhtionsaa to cultivation and management,] 

’o permit the landlord and all persons authorized by him at all reasonable 
times during the tenancy to have access to t jo promises to view tho state of 
repair of tho buildings, gates and fences, and the cultivation aud management 
of tbe farm, and for any other reasonable purpose. 

To preserve all game [except hares], and the eggs and young of game [rabbits], 
wild fowl and fish for tho landlord and all persons authorized by him, subject 
01 ^ to tho exercise by the tenant of his concurrent rights as aforesaid. 

To permit the landlord to bring actions or take any legal proceedings against 
trespassers or poachers in tbe tenaiit/s name, to lay information and give evidence 
(he Doing indomnifiod by tho landlord), and to sign and servo if required notices 
to trespassers and others to keep off tho farm. 

Not to cause or suffer roods, footpaths or ways to bo made over any part of 
the premises. 

Not to cut, lop or prune any timber or other trees or saplings. To preserve 
and protect the fruit trees and to replace with young trees of the best quality any 
that may perish through decay or accident, ana to have as well those now growing 
#8 any hereafter to be planted in good order and condition. To cut tho under- 
wood in regular seasons, none to bo cut of less than twelve seasons’ growth. 
To keep in oraer, make and plash tho hedges, none to be out of less than six years’ 
^wth. To plant quickset or hornbeam in the gaps or decayed places in the 
hedges, to w^ and cleanse and protect the same from cattle. To scour and 
cleanse tho ditches os often as necessary, and to cut and destroy at le^t once in 
every year the weeds and rubbiidi growing on all the banks, hedges, ditches and 
wastes. 
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Not to take or suffer to be taken any oartli, clay, soil, peat, marl, stone, 
minerals or gravel from the surface of the land without the couseiit in writing of 
tho landlord or his agent. 

Not to plough or break up any sward or permanent pasture or meadow land. 

Not to depasture any agistment stock of any kind upon the said farm in tho 
last year of tno tenancy under a penalty of 10/. for every bead of live stock that 
shall bo so depastured thereon. 

[//m insert any uthn ’prohibitions,'] 

And tho landlord agrees in manner following: — 

To permit tho tenant paying the several rents or sums hereinbefore roseived 
or made payable, and performiiig and observing tho several agiromoiits on liis 
part heroin contained, peaceably to poss(*ss and enjoy tins siiid prciiiisos din ing 
the tenancy without any intoiniption or disturbanco by tlio landlord or any 
person claiming under him. 

To pay all land tax and landlord’s property tiix [and tillie ronts-eharge], pay- 
able in respect of tlio said premises. 

To k('rj) in good and substantial repair and order the main timbers, tiled roofs 
and outsulc walls of tho said dwolling-hoiisf*, cottages and all buildings for tho 
time Ix’iiig on the said iircinises, tlic toiiaut giving timely notice that such repair 
has become necessary. 

To supply to tile tenant on demand for all repairs to bo executi'd by him, 
bricks, tiles, slates, liino and rough timber (or at the landlord’s option timber in 
scantling and foathcr-cdgeil boards) to bo umhI l>y the tenant in a proper and 
tradosmanliko manii<‘r; and the cartage of the same to a distance not oxceiuling 
six miles from the said joiaaisi's to be porfonned by llic tenant gratis. 

And it is fiirlluT agreed as follows: — 

No customs of tho country shall have anj' ojieration u]»ou this contract of 
tenancy; but th(4 rights of llio iiarties shall depend only ni>on tlie, tenns of this 
agreement and tho Agricultiiral Holdings Act, ISTo [which shall apply to this 
contract except as respects that jiart of clause o which ndates to Imiirovemenls 
of the Secontl (’la>s, which shaU not apjdy to tliis contract]. 

If and whenever tho said yc'arlv rout of £ or tlm additional rent or 

any part tln'vi'of rosjiectivi'ly shall tie in arrear for days, w’holhc'r h.'gally 

demanded or not, or if and whoiiover tln re shall boabvoaeli of any of the tenant’s 
agreoineiits herein coutJiiucd, or if llio touant shall become bankrupt or insolvent 
or make any coin])osjtion with bis creditors, ov suffer exocution Dicu and in any 
of tho said cases it shall bn hiwful for the landlojd tomiti’r upon any part of tho 
premises in tlio namo ol tlio \vhol<‘, and thorou])(m the timancy shall dotormino. 

In caso the landlord shall distrain for n'lit it shall bo lawful for him to sidl by 
auction or otherwise all buy, straw and other fodder, crojis, coi n or roots token 
iindor such distrci^t, and the same may be cousnmod (if tho landlord so wishes) 
on liny part of tho said fann, and the cattle or slock of any jmrebaser of tho said 
hay, straw and other fodder, crops, corn or roots, may bo put to consumo tho 
same on tho said farm for so long a period as the landlord may deem nec.cssjiry 
without any liability on tho part of such imi chaser, and without his being 
doomed a trespasser. 

[The landlord (or incoming tenant) at tho end of the tenancy shall take at a 
valuation all tho Lent com and other straw, chaff and fodder, and artilicial as 
well as meiulow hay of tho last year’s crop, which shall not have boiai cojisuiikhI 
before tho end of the tenancy at consuming prices, and also all wheat straw of 
tho crop which shall not have been consumed at tho end of tho tenancy at full 

price, with a deduction of s. per load upon tho sai<l wheat straw. Jhit all 

the said straw, fodder, chaff, hay and wheat straw shall bo dolivorod up to tho 
landlord [or incoming tenant) dry and in good condition placed under covor in 
tho homeatall or thatched and socurod from tho weather, and the wheat straw 
to be in addition tnissed and tied by tho toiiant, ho being paid for tho 
trussing, tying and thatching.] Tho tenant is to quit the fann, house, 
cottages and promises at Michaelmas day and to have tho uso of tho 
bams and rick-yards if necessary, or as much thereof as may ho necessary, 
but no more; to thrash and market his crop of corn of tho last year 
and stabling for horses to cany out his corn if re([uin*d, and accommodation 
for ouo man to tend the horses up to tho 2oth of December after the cud of tho 
tenancy [// the landlord or incoming tenant is not to take the cum, <fec. imert 
• any etipvdaiions tohich are to regulate the rights o f parties at the end of td\o tenancy, 
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App. B. s. 9. «• </•» and also up to the day of then next ensuing, or such shorter 

period as shall Ibe necessary ; the use of the Close for the purpose of 

consuming thereon by his cattle and stock all the straw chaff and fodder and 
artificial, as well as meadow hay, which shall not have been previously 
consumed]. 

ApWtratlon If and whenever any disagreement or misunderstanding shall arise as to the 
cnauHc. intent and moaning of this contract, such disagreement or misunderstanding 

shall bo submitted to two referees and their umpire, but such valuers or their 
umpire shall have power to arbitrate and award on those matters which aro 
hcroinboforo particularly mentioned for valuation, and such as are provided for 
valuation in so much of the Agricultural Holdings Act, 187o, as is agreed to bo 
incorporated heroin, and on no other matters, claims, or demands whatsoever. 
All valuations and reforonces arising out of this contract shall be made and con- 
structed as provided for in the said Agricultural Holdings Act. 

Interpretation Tlio word ‘ ‘ landlord” shall incl udo his heirs and assigns, and the word ‘ * tenant” 

Clause. include his executors, administrators, and assigns. As w^lTNESS, &c. 
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Sect. 10. — Arjrcment for letting a Votlngr from Year to Year. 

Agreement mado tho day of , 18— Between A. B. of &c. 

(hereinafter called tho landlord) of tho one part, tind C. J). of &c. (hereinafter 
called the tenant) of tho other part. 

1. Tho landlord hereby agrot^s to lot and tho tenant hereby agrees to take till 

thtit cottage situate in tlio i)arish of in the county of , formerly in tho 

occupation of together with tho garden and appurtonances thereto 

belonging, which premises aro described in tho schoiliilo luu’oto [for tho tonn 

of one year from the day of , 18 -, and aftfjrwarJs from year 1x) 

year at the yearly r(’ut of £ — payable (juartcrly on tho usual (piartor-days in 

eac.h year, tlio first payiinait to bo mado on tho day of next, and tho 

last payment to ho mado in advance one cahmdar month boforo tho expiration 
of tho tenancy. The said rent to bo paid clour of all deductions except for land- 
tax and proporty-tttx]. 

2. Tho tenant agrees to pay tho said rout on the days and in manner aforesaid 
and also all existing or future taxes, rates, assossiucnts ami outgoings of ove^ 
doscription (except as aforesaid) for the time being payable by tho tenant in 
rcs])cet of tlio promises. 

3. Tho tenant to wliitewash tho collage Mhcn required and to keep all 
oes.spools and drains well cleansed and to ko(?p the premises (including fixtures 
blit except the roof and outsido walls) in good and tonanlable repair rcasonablo 
wear and tear cxeeptc'd. 

‘I. Tho ti'iiant to cultivate tho garden [and orchard] in a proper manner 
[ami to prune and preserve all fruit-trees and to replace any tliat may perish 
through decay or accident, and to leave us well those now gi’owing as any 
hercaft(?r to bo planted in good order and condition]. 

5. Tbo tenant not to assign or sublet the promises or any part thci*eof, nor 
to ti\ko or retain any lodgers or allow any married son or daughter to reside 
.with him in tho said cottage without the landlord’s consent. 

fi. Tho tenant on tho expiration or sooner determination of tho tenancy to 
deliver up the premises in such good and tenuntablo repair, order and condition 
as aforesaid. 

7. Tho landlord and his agents to have access to the premises at all rcasonablo 
times to view the state and condition of the same. 

8. The tenancy shall he determined at any quarter-day upon three months’ 
previous notice in writing by eitlier party. 

9. Prorided always, that if and whenever any part of the said rent shall ho in 

nrrear for days, whether legally demanded or not, or if and whenever 

there shall bo a breach of any of tho tenant’s agreements the landlord may enter 
upon any part of the premises in tho name of tho whole, and thereupon the 
tenancy shall deteniiine. 

As WITNESS, &c. 

[Tho SciTEDl’LE above referred to.] 
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Sect. 11 . — Aymnwd for httimj a Cottage^ if c. on Tvmnru ui Willy or fnm Atp. B. s. 11. 

Wcik to Wiitiiy or from Mouth to Mouth, 

Agreement made the day of , 1 ?»— , Between A. B. of, &c. of Dato und rar- 

tho one part, and C. I), of, &c. of tho other part; tho siiid A. B. doth demiso 
unto tho said C. D., his executors, administrators and assigns, Ai.l [descriliv 
parcfh} tocothor with tho [outbuildings, yard, garden, land and] apjairte- 
nances to tho said cothigo belonging or thci'owith usually held and enjoyed 

[except and always reserved ; hvrt^tate any exvcpiion[6)\’\ From tho day 

of — - [instant, or List or next], “so long as both parties hhall please, upon j. on a atvirt 
a strict tenancy at will and not otherwise/* or sag “upon a weekly teinuiey 
determinable bjr cither party on any Eaturdagy upon one week’s previous iioliee ^ Vnmi AVwk 
to quit in writing,” or sag “ upon a monthly tenancy, determinable by citluu* toANVk. 

party, on the day of any month, upon ono calendar month’s pre.vious notie,e 3 Mouth 

to quit in WTitiiig,” provided* that three days’ loss notieo than tho above shall be to Mouth, 
eumciont, if given during tho first [wciok or month] of tlio tenancy : Yielding nciUoiulum. 

therefor during tho said tcnan(!y tho rent of shillings and peiiGO per 

week, on day in each week [or tho rent of pounds shillings and 

ponce per month on the day of each month], tlio first of such pay- 
ments to be made on tho day of . And tho .said lossot^ agpos with the Atn-oomonts by 

said Ic.ssor to j)ay rent ; and to ])ay rales and taxes (/) ; that tluj said h'sst'o will 
not u.so pn'inises us a shop ; and will not assign without l(*:ive [nor sublet the 
said premises or any ])art thereof without such b'avo ;J and that he will leave 
promises in good rc'pair. The said lessor may re-enter on non-payment of rout 
or non-obscrvauco of agrccmeiits. As wttness, &('. 


Sect. V2,~-Agrccmrui for Lease of Laud for Uaildiug Purposes, 

Agreement made tlio day of , 18 —, Between A. B. of, i^'c. (heroin- Purticii. 

after called tho lessor), of tlio utio part, and C. J). of, &c. (herciiiaftf*r ealb*d HUmp («). 
tho li 5 ssee), of the oth(T part. 

The bissor agreo/S to demise and lot, and tho lcsM‘,e agrees to take, All that PumlH. 
piece or parcel t)f building land situate, &c. [pa mV^], which ]>iecu of laud hereby 
agreed to be demised is delineated wdlb the abuttals 011 the j)lun drawn in the 
margin of tlicse pre-sents, and then 'in coloured rod ; FxrEPTiNG and reserving 
unto the lessor, Ac. [mcrct/DVo/a] (>), Tocjetder with all riglits, inombiTs, and 
appurteiianees belonging or appertaining to the premi.so.s for tlio term of nirn'ty- Ti'ith. 

iiino years from th(} day of , IS At and undi*r tlio several yc'urly 

rents following, tliat is to say, for tho first ycjar of tho said torin a i)epp(‘rcorn Rf iitM. 
rent, if deinamled ; for the second year thevtjof the rent of £- — — ; for tho third 
year thereof the rout of £ ; and for the fourth, and for each and ev(,-ry sub- 
sequent year during tho said term, the full yearly rent of i' , all such sev('ral 

rents to l)o ])aid quavtoiiy on the usual quarter days, the first payment of rent 

to bo made on tho day of , 18 — , aind aueh several rents to bo cbiar of 

land tax, sewers, main drainage, [and Metropolitan] rate.s, lithe* rents-cdiargo, 

and all existing or future taxe.s, rato.^, charges, as.sessnients, and deduetioiiH 

whatsoever, whether parliamentary, parochial, or otherwise, to which the pic- 

mise.s, or the lessor or les.soe in ro.spcct of tho premises, jire or is, or hereafter 

shall bo liable, except only the landlord’s lu’ojiorty tax in respect of (ho sabl 

rents. And such several rents (if requirecl by the le.s.soe) shall l)e api)ortioijed AppoHlonmcnt 

and divided for or in respect of the messuages or buildings and land to bo com- 

prised in tho Icaw^s (if more than ono) to be granted jiursiuuit to these presents, 

in such manner as the lessee and his nominees, and the lessor or his surveyor or 

agent for the time being, shall mutually agree upon, but so that the appoi lioncd 

rent shall in no ease exceed one-sixth of the ruck rent of tho houses compiised 

in such leases respootivelv. And every such louse, and a counterpart thereof, rjeawaiobc 

" l^aiittcd. 


(d) See poet, Sect. 33. (u) Stamp, Gd., tho term exceeding 

(^) Omit thi coveuont, and such of tlioso thirty-five youi*!>; see ante, p. 830. 
which follow, as are not actually agreed on. (r) See post, 897, 
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shall bo prepared by tho solicitors of the lessor at the costs and charges in all 
respects of tho lessee (?/), and shall contain covenants to pay rents and all future 
and existing rates, taxes, assessments, and deductions whatsoovor, except land- 
lord’s property tax, and to repair, ami insur^^, to show receipts, and rebuild, in 
case of fire ; and that tho lessor shall have lull liberty to enter and view tho stato 
of repair and condition ol tho i)remiso.s comprised in such lease ; and also a pro- 
viso for re-entry on noii-paynumi of rent, &c. [«(■« Sect. 1, p, 858, sub- 
stituthifi “lessee or his nominee,” for “tenant”] by tho lessor^); and all 
covenants and conditions which may ho necessary in conformity with tho 
terms of these presrjnts, or which may ho reasonably required by tho lessor 
or his solicitor. And it is iikiieiiy ackekd and declaukd between and by 
the parties hereto, that leases of tho laud and premises hereby agreed to bo 
demised, may bo retpured to be grant(*d under ihesn ])resonts, upon the terms 
and in the events hereinafter mentioned (that is to say), thiit as soon as tho 
le.ss(i(3 sli.all, to tlio siiti.sfa(jtion of tho h'.ssor or his siirve 3 'or for tho timo 
being, have <3r('ctod, roofed, and covereil in, or caused to bo erected, roofed, 
and covoreil in, on tho said land, any messuages or dwelling-houses, at tho 

cost of JL' at tho least for each messuagi) or dwelling-house, with its ap- 

purt(;nancf's, and according to .such plana, eleviitious, and spcciUcatioria as sliall 
l»e pimiously approved by tho surveyor for tlie time being of the lessor, then ho 
tho lessor .shall and will, when thereunto requested, grant unio the lessee or his 
nomineo or nominees a hiaso or Icmisos of such mcssiuigoa or dwclling-liouaes 
which shall have hoou so erected, roofed and covered in, and otherwise partially 
completed asaforesuid, at an ajipm-tioned annual rimt to bo fixed as Injromboforo 
montioiuid. riioviDUD always, &c. [/me insert nny spenaf stipithdions ictl/i 
rctptrd to tMe siten^ /roahtijey or luyinij oiity iCr. of t/te inknded Ionise'} (ind uppnrfe- 
nautiand] And IT is ifEHEUY A(iuKKl) and DKCLMIEJ) that every lease to be 
granted under those pro, seats .•<hall contain a plan of thepnanises therein respec- 
tively coitqirised, to ho pr(»pared by tho surveyor for the iiino being of the les- 
sors. And the lossoo iKTidjy agrees that In^ will accept eveay such louse as shall 
be granted under these ])ru.s<mts, without ro<piiriug or investigating the lessor’s 
title, and will (ixeciito a counterpart thereof, and pay tho costs of every such 
loaso and countorpurt, and also tho costs, churgtis, and cxpimsiis of thti surveyor 
for tho timo being of the lessor, wdiich shall have been iucurr('d with respisjt to 

tho promises comprisod in such lease. And that he will, within mouths 

from tho date of tluiso prosimts, at his own cost, sullicioutly fciic.o olf tho laud 
lioreby ugiced to ho demised, so as to protect the adjoining land from tres])ass 
and damage, and will, previously to requiring any lease to ho gr.'uitod under 
these proscuts, hmeo oft tho land from timo to lime required to ho leased from 
tho adjoining land, with a suhslaiiti.al wood j>aling, or witli a brick wall of at 
least nino inches thick, to tho .satisfaction of tho lessor or his surveyor or agent 
for tho timo being. Anj) that ho will, wdthin tho period of fivo years from 

tho day of , 18 — , lay out and exijond the suui of £ at tho 

least, by an expenditure of not less than £ dining tho fir.st two years 

ending tho day of , 18—, ami tho fiu’thor sum of £ at tho 

least during tho thr<!o next suectioding years onding tho day of , 18 — , 

Buch sums of money to ho laid out aud oxpemded in the enaction and completion 
on tho said land lior(*by agrt'od to bo doini.scd of good and substantial itioshuageH 

or dwolling-housos at tho cost of £ at tho least for each messuage or 

dwolliug-Louso with its appurtenances. Aud all such messnages or dwolling- 
houses to ho built of solid biick or stono, with roofs of best slate or ornamental 
tiles, with suitable gardens, outbuilding aud ollices, drinns and sewens iitL'ielicd 
thert'lo, and Avith good, well-seasoned and prop»T mateiials of all kinds, all such 
erections and works to bo according to jdans, elevations and fe})ecificatioiia to be 
previously approved by the survcjmr for tho time being of the hwsor, and to bo 
completed under tho iuspoction and to tho satisfaction of such surveyor. And it 
is lioreby agreed and declared that tlio lessee shall bo at liberty to mako and 


■^(y) For fom of lease in conformity with 
this agreement see post. Sect. 15, p. 870. 
Tho form of lease is how'ever often prepared 
at the same time as the agreomeut, and ap- 
pended as a schedule thereto ; in such a case 
Bay, “And shall be in the form appended 


by way of schedule to these presents, or as 
near thereto as circumstances will admit.” 

( 2 ) A qualification of the power of re- 
entry is essential for the protection of tho 
lessee where buildings have been erected 
at bis expense, or premium paid. 
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open and lay out sucli roads, ways, streets and squares in, throuj^di, over, or 
upon tho said pioce’or parcel oi land hereby iigroed to bo demised as he shall 
think proper or most advantageous, the plans of all such propc^seil roads, ways, 
stroets and squares being first subiiiittod to and apju'oved by the surveyor for 
the time being of the lessor. And it is hereby oxpn^ssly agreed mid decdarod 
that the lessee shall at his own cost coinploto or cause to bo eompleled all such 
roads, ways, streets and squares, and the approaches thereto, and the drains and 
sewers connected with the houses to bo built us aforesaid within five years of 
the date of those prosonta’ to the satisfaction in all respects of the saitl survi'yors. 
And it is further agreed and doelarod that when and so soon as any iilans or 
elevations of the said messuages or dwelling-houses, roads, ways, stroets and 
squares, drains, sowers and other works h(*i*ohy agroi'd or authorized to bo 
constructed shall haVe been approvc’d of by the surv(‘yor for tlio tinio being of 
the lessor ho tho lessee shall and will at his own cost cause good and acinirato 
copies or tracings thereof to be diq^osited witli such siirvi‘yor, and tluit no 
mcssiiago, building or woik what(?vor shall bo erected, made or constructed by 
tho liissoo 111)011 tho said jiioco or parcel of land her(‘l>y agreed to bo demised, or 
upon any part thereof except only in accordance and in conformity witli tho 
stipulations and provisions lioj*(‘iii contained rcspi'cling the eri'ctiou and con- 
struction of tho niossuages, hiiiMings and w'orks lioreby ugri‘i‘d or autliorized to 
be oreeted, made and coustructed on tlio said land : Ujjovidmd always, and it 
is hereby agreed and declared betwism and by tlio partii's Ina'cto that notwith- 
staiuling anything herein ho loro eoutaiiied in ease tho le.sst'e shall not in tho 
manner and within tho res])octivo periods aforesaid expend in and al)out tho 
erection of such messuages or dwolling-houses and buildings as alhrosaid 
tho sums hereinbefore agreed to bo ex]ionded in tho making and com]»leting and 
rendering fit for hahilatioii tho same, upon tho ground hereby agreisl to bo 
demis'd, and shall net in all other rc'spocts carry out into complete elTect the 
agreements hereinbefore contaim’d and on bis jiart to bo ])Orformed and ob.servod 
it shall bo liiw'ful for the h'ssor at any time after such default shall have been 
made as afor(‘said by notice iii Avriting under his hand to be dclivereil to the 
les.sen or left at Lis last knowm ))laco of abode in Jhighind to determine and 
mak(^ void thi.s present agreoincnt and every inaltor and thing hoi'eiii contained 
as to all and singular the hind and promi.ses hereby agreed to bo demised exiiopt 
such ])art or parts thor(*of as shall have been before such notice actually 
demised : I’kovidt:!) also, and it is hereby agreed and declared betAVoen and by 
the parties hereto that nothing in tlieso luvseuis contained is intended to bo or 
shall in any AA^ay be held or coustriusl lo be or o])erate, as a pre.soiit demi.so or to 
give or Yt‘st in tho li'ssce any bnan of years in tlio said piiM'o or parcid of laud 
and ])romises lier<‘by agreed to he demised until such liiaso or leases thereof 
shall bo actually granted as aforesaid [insert inUr^reinUm davscy see Hcd, 9 , 
aiikj p, 8 (j 8 j. As AVITNESS, lice. 
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Sect. 13 . — Comue Lease pursuant 8 tfc 9 Viet, c. 124 (b). 

This Indenture, maclo the day of , 18— , in pursuance of an act ta 

facilitate the {^ranting of certain leases, Between A. B. of , in the county 

of [esquire], of the one part, and C. 1). of , in the same county 

[tailor], of the other ptut ; Witnessetji, that the said A. B. (d) Both demise 
unto llie said 0. D., his executors, a<linini.strators and assigns, All [Aere 

dtscrihe the pfircrla, ex, ^r.] : All that piece of land situate at , in the parish 

of , ill the county of , containing [ square yards, or acres, 

— roods and perches, or thereabouts], little more or less, now or late in 

the occupation of or his undertenants ; [which said i)icco of land is 

delineated in the plan draw^ii in the inai’gin of these presents, or hereunto 
annexed, marked Avith the letter A, and with the initials of the said parties 
hereto, and therein edged with a red colour, or sap^ and tlnirein coloured (jrtm, 
or as the ease may he (the position, boundaries and dimensions thereof up])earing 
in the said plan) (t )] Tookther willi tlio f inesHuagc or dw tiling-honse] and all 
other erections and buildings on the said land or any part thereof Except (/) 
and always rosciwed unto the said A. B., liis [boil's, or exoeutors, administrators] 
and assigns, and his .and their lossotis and under-tenants, free passage and 
running of water and s()il(^) coming or to come from any other lands oi- build- 
ings of the said A. H., his [heirs, or executors, administrators] or assigns, 
adjoining or nc'ar to the promises hereby di'ini.sed, in and through the channels, 
drains, sewers and waici courses belonging or to be made tliercto : EiiOM 

the day of [instant, or last, or next, or 18 — ], for tlie Uaiii of 

years [and oiio-half, or three-ipiarters of aufdlier year, wanting days] 

thence ensuing : Yielding therefor dining the said {♦‘nn the nait of [siolv the 

rent and mode of payment , ex, r/r.] £ per unuum by equal [tpiaiterly, or 

half-yearly] iiaynuMits on the day of [the day of , the 

day of ], and the day of , in each yeai‘, the first of such payments 

to ho made on the day of — next [and tlii‘ last of such jiayments to bo 

made three days before the expiration of the said term, instead of the day in that 
behalf above meiiliened (4)] That the said C. I), coA'cnants with the said 
A. B. to pay rent; and to pay taxes [// so intended ^ say, “ineluding land tax, 
sewers rates and all other taxe«», rates, dutie,s and assessments whalsoc'vcr, except 
property tax ”] ; and to re]»uir ; and to ])aint outside every third year ; [e?* say, 

“ and in evm'y three years of the said ienu to paint all the outside wooihvork 
and iroinvork belonging to the said premises, with two (‘oats of projicr oil cidours 
ill a W'orkinaiilikc ma liner ;”] and to [>aint and papi‘r inside every semdh year; 
[or say, “ and in every seven years of the said Lain to jiuint the inside Avood, 
iron and other Avorks now or usually ])ainted wilh Iai'o coats of jiropm' oil (solours 
in a A^'orkmanlike iriaiiner ; and also repajier w ith pajier, of a quality as at iircsmit, 
such ]iarts of tlie premises as are noAV ])a]>ored ; and also wash, stop, AA'liiteu or 
colour sneli pai'ts of the said j}remise.s as are now ])lastered ”] : and to insure 
from lire in the joint names of tlie said A. Jh and the said C. 1). ; to shoAV receipts; 
and to rebuild in ease of lire: And that the said A. B. may ontcT andA’iow state 
of repair, and that the said C. J). Avill rejiair according to iiotico; That the said 
C. ]). will not use jireiiiiscs as a shop [if the pn m ises may he ti8( d/or other purposes 
than as a private dwell inq-honse only, say arwrdmy to the artnuJ ayreevient of the. 
2 iarties, “ 'That the said C\ D., his oxi‘cutors, administrators or assigns, Avill not at 
any time duiing the said toim, use or cxcrciso, or piTinit or suffer to bo used or 
exercised in or upon the said preiniiscs or any part thereof, any iioisomo, 
noxious, olYcnsivo or dangerous trade or busiiiess Avhatsoovcr without the 


(A) Ante, 821. 

(f) Ante, 841. 

\d) If any jnemum paid, here say, “In 
consideration of the premium or sum of 

{Miunds storliug, now paid to him by 

the said C. D. (the receipt whereof is hereLy 
acknowledged), and of tlio rent and lessee's 
tfovonants hereinafter reserved and eon- 
tamed.” 

(e) A mop or plan is not so necessary 
in a lease as in a ('onveynnee ; it may bo 
omitted when more oonveniout. 

(/) Hero state any exceptions, as agreed 
on ; see post, Sect. 33. The above is 
given merely as an example of common 


occniTcneo. 

(ff) This exception extends to water and 
soil coming through tlio adjoiningpremiscs, 
but not to the refuse of tan pits. Chadu wk 
V. Marsden, L. R., 2 Ex. 28o ; 36 L. J., 
Ex. 177. 

^ (h) The last payment need not bo spe- 
cially mentioned when the term expires on 
any quarter-day, or other day whereon 
rent is made payable. But it may be con- 
venient to mention it (as above) where the 
lease is for a certain period, “wanting 

days,” and perhaps sometimes in 

other cases. 
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consent in writing of tke said A. U., his hoirs or assigns "]: And ^\iU not Ait. T^. b. 13. 

assign without leave [// so lu/rccd, mhfj “ nor sublet the said j>reinisos or 

any part thoroof without such leave "] : And that ho will l(‘avo premises in 

good repair: rroyiso fur re-entry by the said A. 11. on non-pox ment ot rout 

or non-porfomiauco [or non-observance] (/) of covenants: I’jin .said A. 11 . ovruiiDt^ by 

covenants with the sjiid C. 1). for quiet enjoyment, lx witness whereof the 

said parties hereto have luTeunto .set th(‘ir hands and seals. 

Signed, sealed and dediverod by thi) [above \ 
or within] named — s— , in the pios(‘iice of ) 

1/ aiiif prtuduiii. paid indanv n nrvipt ua\ 
follows : “ Keceiv(‘d of Mr. (\ I), tlio sum > 
of pounds, as within meiitioriod.’* j 


Sect. 14. — Arose of a dV. ; ihv Truant 1o pap all Rairs (Did Taxes [txerpt 

as otherwise aijntd)^ and to JUpair, Painty Insurr, dr. .* Option for Tenant to 
purr hose the Fee. 


Tills Jndentl'Ije, made ihe day of , IS—, llETwr.KX A. 15 . of, I'tc. r.ir- 

(htJreinalbT ealled tlie le.s.snr), of tho one ])art, and (\ 1). of, Ae. (boreinafler 
railed the lessee), of the otlier part; Witm>.setm, that in eoiisideratioji ot TcMufum. 

[the preniiuin <ir simi <ff — pounds sterling now paid by tlie. .said J). (■'•nsubr.iiiim. 
to tho said A. 11. (the nreipi w'hereof i.s In.'rehy aeknoxx ledged) ; and also in eon- si.imp (/.). 
.sidoratit)!! of the expense which tlio .said!’. I), hath incurred and will ineiir in 
tho erection and finishing of Ihe ini‘ssuage or t<*nement luTeinaftor ira'iitioiied, 
and .ilso in eonsidoration of] tho rent and lessee’s eovenm its hev(‘inafter reserved Dpi-miup 
and eontained, the lessor doth demise unto the le.ssi‘(‘, his oxeiailor.s, admiuis- WonK 
tratms and a.ssigris All [state pajrr />*[() and (p nrral teords[ni)^ also any txeep- I’an-tls. 
tions or ‘nstrralions (a)]: To HAVE A.VD TO HOLD tho said premises luTein- (b-iuTul WoMh. 
hofore ('xpressod to bo diMiiised, with the ap]iurt(‘uauees [except as before Except n»iw. 
excepted (o),] unto the le.ssee, his executor.s, adininistr.iiors and as.signs from jiiiiK.‘ii(lnm. 

till) day of [last, or next, or iii.stant, or IS—], for the term of 

years (/A YrEi.Dixo and j'avino iluTofor yearly during tho said term Iho ludacmlum. 
rent of £- - sti'vling hy equal (luartevly p.iymeiils on [stale days of fiapim nt^ 

ex. (jr. the ‘Joth day of ^[arch, Ihc ^Itli day ol June, the liUtli day of Seiitember, 
ami tho 2oth day of Deeomher (7), tho hrst of such payments to ho made on 

tlio day of m\xt, and tho last payuneii to bo made in advance 

day.s boforo the ex^iiratioii of the said term]. [And also YIKLDINO AND I’AY- 

jxa(r) a ])n)iK>rlionato part of the .said rent for tlio fraclion of the current 

quarter up to and immodialoly upon tho dolerminatioji of tlio .said term, in caso 

tho same shall didormino under tho jiroxiso for tliat pm'i»o.>i) liereinalter etiii- 

tairied ; the .said rent to bo paid ch'arof all deduction.] And fhe les.see doth f '.»vi‘imuLs by 

hereby for himself, his heir.s, ('xeciitois, admin islrator» and assigns, covenant 

with tho lo^.sor, his lieirs («) and a.s.sigiis, in manner following, that is to say, Td pay Kent. 

That ho tho les-scv, his oxeciitois, adminislralors and a.ssigns, will during tho 

.said lorm ]»ay unto tJio losMir, his hoirs or a.ssigns, tho n-nt In rehy lesia ved at 

tho times and in manner herein IxUuro nientioned, without any dcsluction or 

abatomont wlialsotjx er : [And ECKTiii:it(<), that in case any of the said rent And rnUrrHi (»n 

Anvju’g of Ib-’Dl ; 


(i) Sec .ante, p. 201. 

(/•) Seo !mte, bll. 

(/) Soc«l)7. 

(m) Id. 

(a) Id. 

( 0 ) Omit those words, if there be no 
previous evecptioii. 

(;;) If tho leaso contains a proviso for 
dotonniiiiiig it at tho end of the first 
[seven or foui-teen j years, oi- at some other 
spcjcified period, here say, “ detenniiiahlo 
ncvei-thelcss as hereinafter mentioned,” 
and add the proviso at tho end of tho deed ; 
aeo fonn, post. Sect. 10, p. 878. 

((/) The days of payment may stand in 
this order, whether the term commonces 
from Christmas or any other quarter-day. 

(r) Perhaps the Apportionment Act, 
1870, renders this unnecessary ; ante, 377 ; 


and see L") A: 10 Viet. c. 70, h. 211. 

(«) If Ic.s.sor oidy a tcniior, s;iy, “Ids 
exeeiilois, adiniiiistrat«»r.s and .‘is.signs,” 
instead of “his hems :md as.sigii.s,“ and 
so throiijjdioat the deed. 

(0 Thi-s covenant wfis draxxm by tho 
previous lvlih)r, Mr. W. It. Colo, who 
.strongly recoinmemird it as ispiitablo to 
ls)th i»arties, ami likely to induce tenants 
to jiay their rent with rca.sonablo punctu- 
ality, i. o., within one calendar month 
after it becomes duo. “Tho Iohh,” ho 
considered, “of a mouth’s interest (bj say 
nothing of the suhseipient interest till 
payment) would probably operate more 
pownfully on a tcTiant’s mind than oven 
a proviso for re-entry for non-payment of 
rent, &c., such proviso being seldom acted 
on strictly, except where there is ill-feeliug 
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nntl ti) piiy 
Tuxes ; 


iind to rcpiiir ; 


nnd til pulnl- 
OuNmI*' every 
Ye.'ii ; 

iind to puiiit 
liinide \ veiy 
Ye.n ; 

ftnd to Insure; 


to show l*e- 
eeipls ; 

iiiid to lehinld 
111 ease of I'lie. 


In.siiranro of 
plate pliuis. 


Lessor niny 
enter to view 


Appendix B. (conveyancing precedents). 


slitill at any timo or tiiiie'i bo and continue in arroar and unpaid for and during 
ouo culondiir month next after the day horcinboforo appointed for payment 
thereof, the lessee, his executors, administrators or assigns, shall and will pay 
to the lessor, his heirs or assigns, iiittjrest upon and for such aiToars of rout at 
the rate Ju'e pounds iier ecntiim per annum, calculated from the day hcrein- 
bi'iore appoinbid for payment of such rent to thc 3 time of the sictuiil payment 
thort‘of; such inteiest tn be paid together with the rent in respect whereof it 
heeomos payable, and to bo reeeverjible with expenses by action or distress and 
sale, in like manner as rent in arrear ; but no interest whatever shall bo pay- 
able in ri‘speet of any rent that lias not been in arrear and unpaid for one 
calendar ineiilli or more] : And also will pay all taxes, rates, duties and assoss- 
nimits whatst)(A-ci‘, wludher iiaroehial, jiarluimentary or otherwise, now charged 
or hei'e ifter to bo idiarged upon the said demised premises or nuy part thereof, 
or u])on the rc'iit thereof or any part thereof, or upon the lessor, liis heirs or 
assigns in resjieet I hereof [//e/v an)/ (xccjilnm or cjctraordinanj t haryes 

os utirced tin, f.r. (//’., except sewers rates (j*), or iiietuding all private iiiiprovo- 
inent rates impo.sed by virtue of the Public Health Act, ISTo (//), and all 
other rates, taxes and assei'.smenls i-liargoable entirely or in part n])Oii the 
landlord in the absimeo of a sp(*cial stipulation to the contra ly And 
ALSO will during tho said teiin keep the said deiiii^'i'd premises, aial all fixtures 
and additions tluTeto, in guod and snb‘'tautial repair and condition [except sub- 
stantial repairs to the main W’alls, roof and foundations, or fair and reasonable 
W('ar and tear and damage by tiro or tempest ex(iepted(a): And ALSO will in eveiy 
[third] year of tlu^ said term paint all the outside woodwork and ironwork 
belonging to the said premises Avith two eeat.s of jnoper oil eolouis [to bo aji- 
prov('(l by Ihii lessor] in a Avorkiuanlike iiianiier : And also w’ill in eviTy 
[sixtli] year of the said term paint the, inside w'ood, non and other w^orks 
now or usually painted with two coats of projuu* oil eolouis [to lie ajijiroved 
as aforesaid] in a w'orkmauliko manner; and also w’ash, stop, Avhiten or 
colour such parts of tho said jiremises as arc now^ jdastered [and grain and 
varnish such parts tlu'reof as are now grained or vainishod] : And also will 
during the said tonii kee]) insureil tho sjiid premises hereby di'mi.sed to tbo 

amount of £ at least in some respectable tiro iiisiirauee otiiei! (A), in tho 

joint names of the l(‘^soi-, his heiis or assigns, anil of the lessee, his executors, 
administrators or as.sigiis, and wall njion the. reijuost of tho l('.''M>r or his heirs 
or assigns, or of his or their agent, show^ tho receipt for the hi''! preminm i)aid 
for Hueli insiiraueo for every eurreiit yi'ar ; anil as often as the said premises 
hereby iIi'IiiimmI shall he t(amag(‘d hy tiie or other aeeidi'iit insnied against, 
all till* moneys Avliich shall be received by the lessee, his oxeeutors, administrators 
or assigns, in respect of sueh iiisuranee, sliall be oxpeiiileil by him or tliem in 
rebuilding or rejiaiiing the said demised jiremi.ses, or such jiarts thereof as shall 
1)0 so damaged : [provided, that tlie delicieue.y, it any, of sueh insuranco 
moneys sliall not ho iiiuilo up by tho lessee, lus executors, ailmiiiistrutors and 
assigns ])ersonally, anil that tho eoA’cnants herciiiheforo contained shall not 
ho applieablo to sueli damage and delieiency (c)] : [And that ho tho lessee, 
his executors, admuiistrators or assigns shall and will at all times during tho 
said term, at his or their owni expense, keep all the plate glass of tho said ilomisod 

premises (except, &c., oa inay he ayntit) insuieil to tlio amount of £ at 

the least from all accidents and damage (ANhether occasioned Anlfully, or by 
negligence or otherwise), in some respoetalilo ollice for tho insiuuneo of plato 
glass, having an olliee or agent at — aforesaid, or in London or Westminster, 
by a policy or policies in tho usual fonii in that behalf: And shall and will 
forthwith, after any uecideut or damage to any of tho said plate glass, cause tho 
same to ho elliciently restored or roplueed witli other plato glass of equal valuo 
at tho least, at his or their oavii oxpoiise, w ith or without the aid of any such 
insuranco money] : And it is hereby agreed that it shall be lawful for tho 


botw'ccn tho landlord or his agent and tho 
A clauHO giving interest on tho 
arrears of an annuity lias been held uiioh- 
jcctionable ; Tynte v.i/oi/yf, 2 H. & it. 287. 

(/) Ante, 612. 

(y) Ante, 652. 

(r) See, e. y., Katiug Act, 1874, ante, 

647 . 


(a) See proviso for cesser of rent in case 
of fire, &c., Sect. 15, p. 878. 


(A) Or say, “ In the [nume of office or 
cowpatn/\^ or in somo other respectable 
fire insurance offico to be approved of by 
tho lessor, his [heirs, or executors, admi- 
nistrators] or assigns,” in tho joint names, 
&c. 

(c) This seems to be fair. Tho ‘ * usual’ ’ 
covenant runs tho other wa^. See, for 
instance, the covenant as to msurance of 
plate glass below. 
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LEASE OF A HOUSE, 

lessor, Lis Loirs and assigns, and all persons autliorized by him or thorn, at all 
reasonable times, during the said term, to outer the said premisos to examine 
the comlitiou of the said ]»roini.sos; and further, that all defects and wants of 
reparation contrary to any of the c(»vonuiits lieroinbcfore cuJitainod which upon 
any such view shall bo found, and for th(3 aine,ndnn*nt of which notice in 
writing (a) shall be left at the preanises, the lessee, Ins executors, administrators 
and assigns, will, within thro(j calendar months next aftiT i‘V(‘ry -•'Uch notice, 
well ami sulliciently repair and iiiuko good: Axi) also, that the Irssoe, his 
executors, administrators and assigns, will not use or snIVer to he used the sahl 
premises or any part thereof as a shop, warehouse or other place for caiTvijig 
on anyli’adeor biiHiiess whatsm'ver, or o( I ktu iso tluin as a private dwclliiig- 
houKo without the consult in writing of Iho lessor, his heirs or assigns: Am) 
will not without the like consent assign or umlerlet iho said jnvmises or any 
]>art thereof (otherwise tlian by will or codieil or by Hiildetting from year 
to year, or for any less term): (lh’ovi<led always, and it is ben-by (jxpressly 
agreed by and betwM'en the ])ariies hereto that such eonscait as last aloic'said 
shall m»t be wilhlield without some n'asonablo objiM’tioii to tlie respeel ability 
or rospoii^il)iLil y of Ihe jiroposi'd assignee or snb-lev-see, ami that no peiaiiiiary 
cousuleration sliall be U’linired lheiehn*(«d] Ami rniTllKli, that tlie lessee, 
his exeeulnis, adininistralors or assigns, will, at the ('xpiration or otlu*r 
so(nier determiiialioii of tlie said f('riu, ])eaeoahly surnmder ami yield np unto 
the his In iis <»r assigns, tin- said pieniises hercliy dcmisi'd W'lth tlu> a|i])nr- 

t<‘nanees, b)g(’lluM* with all buildings, ereelions and lixtuies now^ or leaeafter to 
be built or ejected tli('re(m ( /■) in good ami substantial iipair and comlition in 
all respi'et.s( 7 ) [re.isfinalde wear and tear ami damage liyfire only excepbul (/*)]: 
Ihtovuuii) ALWWS, aud it i> e\]U'e>sly agrc<'d, that if tlu‘ rout hereby reserved, 
f)!' any pait llnaeof, '>liall bi' in arrear for [iitteeii (/)] days (although no 
foriiial deniaiul sli.ill have been madi* thereof (/,•); or if lliu’o shall bo a breacdi 
of any of Hie les-'eo’s cmen.ijits herein contained or if tlu' les.see, his exe- 
cutors, adminisiralois or assigns shall while the said premises shall nanain 
vc'^tcd in him or thraii beudjmlicated bankrupt (/), or if lus or their inlei'cst shall 
1)(‘ taken in e\eeuti(»ii, then ami iii any of such cases it shall bn law ful for the 
h ‘•'Mir, his heirs or lusigns to re-eiit«*r upon the said ]ueinises, and tlinreupou 
the said term shall ahsolutely detenniuo: Provideil also, that !‘xcept in case of 

noii-])ayim iit (»f ruit within days as afon‘said, or of hreaeh of tlio covenaiii 

liu'ein eoutaiii(‘d to \_/o tr utsrrt i/iv nnrmtuls io lirrarlt t»f inluL'Ii it m inivmkd ihut 
(Ilf jKi/rcr ii/‘ n-cuirif fifiofdil opp///], or in case of such bankruptcy or 

taking into exeentioii of the lessee’s interest as aforesaid, tin* power of re;-ontry 
heieinhid'ore contained shall not bt* enforceable by action or olln'rw'ise unless 
and until the h'^snr, Ids Jieirs or a^'signs, or lii.s or their agc'ut or surveyor sliall 
have served on the h-ssee, Ids ('xecutors, admin istra tors or assign^, or h*ft on 
some jiurt of the said premises a iiotici* in writing specifying the paiticulur 


(//) Soo forms of sneh notice, post, Ap- 
pendix G., N(jh, 12, l.'k 

(r) For other forms of this provision sec 
p. SUi). It is iiuportunt, in the in- 
terests of the tenant, Unit this pioviso 
should be constituted an express agieo- 
meut on the ]>art of the lessor. Tn tour v. 

3 Exch. followed by Hall, 

V.-C., in ‘SV'rf;’ v. Iluiisr rrofio'ly aud I if 
rcxfuieut Compauify 411 L. T. •'i-H, AV. N., 
4lh December, IftSO, p. ISO. Tlie form in 
the text is taken (wdth modifications) from 
Sheppard v. llouf/ Kouf/ aud Shamjhai Jiank^ 
ing (Jorporatiotiy 20 W. R. 409. 

(/) (Except tenant’s fixtures.) 

{g) This proviso is token, with some 
modification, from scots. 18 and 19 of 
the Conveyancing and Law of Property 
Amendment Bill, presented by Lord 
Caii'UB in ISSO. See post, p. 93d. For 
other forms of proviso for re-entry, see 
903. 


(h) Tlicso words are in 8 & 0 Viet. e. 
121. Fonu No. lU, f’olianii 2; ante, 821 ; 
hut they are uniisnaJ, ospixiully w'liero tho 
ti'iiant eovenants fij insure. 

(i; Twcuty-onu days arc more usual ; 
but tbirty-onodays or inorowoidd be better 
if the tenant covenants to pay intiTcst on 
rent wlicii in arrear for ono calendar 
month. Forty-two days has been held 
not uureasoiialile, so as to make a leaso 
under a ]) 0 \\(‘r void ; /Joe d. Ifgihe v. 

/andy 2 M. A W. G72 ; d M. & W. 094. 

(A) These words arc sutticicut to dis- 
pense with a formal demand of tlic rent ; 
ante, 295. Sometimes tho w^ords used are 
“ (tho same being lawfully demaudod at 
any time during the said days or after- 

wards, and not paid when demanded).'* 

(t) As to proviso for ro- entry on tho te- 
nant's bankruptcy, sec Jlodgkumn y. Crowe^ 

19 Eq. 591. For other forms of proviso 
for re-entry, seo iSects. 54—7. 


An*. B. s. 11. 


Kixt Hit's mid 
slate of Uepair. 

Ijt'sm-o to re|iaii' 
.'lecoidiii^ tu 

rremi'«'s to be 
Used tnily as n 
jinviile Dwel- 
iiiiL^ llou.se, and 
not ns a Shop, 

Not t«i a‘»M|'n 
liU'UUdrllrt [J i] 
williuul Ia'um'. 


To leave in jjootl 
lepair. 


IVoi iso for Ile- 
■ntiy. 

Hue aiib’, 8r»7 
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Option for 
Tenant to pur- 
chase the r'ce. 


Covenant hy 
lAwsor for quirt 
EujoyiiLt'iit. 


In ivitncsH, &c. 


I)utc and 
I'di'liw. 

TcHttituin. 


rarrcls. 


General Wonls 


Unltciulum. 


lleddondiim. 
CovcnnntH by 


Appendix B. (udnveyaxcing puecedexts). 

breach or breaches of covenant complained of, and default shall have been made 
by the lessee, his executors, administrators or assij^is in remedying every such 
broach as shall bo capable of remedy, or in making full and ample compensation 
for every such breach as cannot be otherwise remedied : PiioviDEi) Ai.so, that 
if at any time before the ex])iration of [seven] years from tho date of these 
presents the lessee, his executors, administrators or assigns, shall be desirous to 
purchase tlm fee simple and inheritance of the wild premises hereby demised at 

or for tho sum or price of £ , and of such desire shall give to the lessor, his 

heirs or assigns, or leave at his usual or last known place or plact's of abode in 
l^nglaiid not less than six calendar months’ previous jiotico in writing, then tho 
lessor, his heirs or assigns, shall and will at tho expiration of such notice, and 

on payment of the said sum of £ , and of all rent then accrued duo, ami at 

tho cost in all respects of tho lessee, his executors, administrators or assigns, 
well and oirectiially convey and assure the said promises and tho iiilicritanco 
thereof in hjo simple unto such person or persons as tlio lessee, his executors, 
administrators or assigns, shall dire(‘t(f). And tho lessor doth hereby for 
himself, his heirs, executors, administrators and assigns, covenant with the 
lessee, his executors, administrators and assigns, that ho and they, paying 
the rent hereby reserv(*d, and perfonning tho covenants hereinbefore on bis 
and their part contained, shall and inay peaceably possess and enjoy fho said 
demised premise's for the said tonri hereby granted, witlioiit any inteiTiiption 
or distiirbaiKJO from or by tlui lessor, his heirs or assigns, or any other person or 
persons lawfully claiming by, from or under him, them or any of thtmi. In 
WITNESS whereof tlio said parties to these presents have hereunto set their hands 
and seals, the day and year tirst above written. 

Attestation, as ante, S7lh 

Ivecoipt for premium (if any), as ante, LL 


Sect. \o.— L ease to Bnihkr's Nominee of a Town House for T went -one Yenrs^ de- 
ierniinublc hj Teuaui at end of iiewn or Fourteen Years — Rent to he suspended 
in case of Fire — Seceral i<pecial (^oeenants, 

Tina Indenture, made tho day of , 18—, Between A. B. of, Ac. 

(hereinafter cmIUmI the lessor), of tho first part, C. D. of, Ac. {huildi r) of the second 
part, and K. F. (d’, Ac, (hereinafter called tho lo'^siv), of the third part ; WIT- 
NESSETH, that in consideration (w) of the expoiiso iiicuin'd by tho said (’. T). in 
erecting tho dwelling-liouse and buildings hereby demised, and of tho nait ami 
lessee’s covimauts hereinafter reserved ami contained, TIe th(i le.'-sor, by tlie 
direction of the said C’, Jh, doth demise unto the lessee, his oxc'eutois, .adminis- 
trators and assigns. All [state pareels^ ej\ ijr., that piece of gro\ind situate 

on tho [iioi th] side of Iho Hoad, in tlio ]>arish of , in tlio county 

of ] : And also, all that dwolliiig-hoiiso erected thereon, bedng thb 

[third] hmiso on tho [north] sido of the samo road, tjast from Street, 

ami now known as No. , Boad, Together witli all ami singular tho 

actual and reputed rights, members, eusenionts and apjinrtenauees of the said 
premises resjiectively (?i) ; To haa'e and to hold tho said ijrcmisos herein- 
before expressed to bo demised with the .appurtenances, unto the lessee, his 

exeeutors, udmini.st]ulurs audassigms, from the day of [last, or next, 

or 18- ' ] , for tho tenii of [twenty-one] years from Ihcnce next ensuing, (de- 
tenniiuildo m5vertheles.s us hereinafter mentioned) (o) ; Yielding and pay- 
1Ng(p) [/o.s^ri reddindum, $(e ante, p. 878]: And the lessee doth hereby for 
himself, his heirs, executors, administrators and assigns, covenant with tho lessor 


(<) Tnistccfl cannot lie safely advised to 
grunt a lease eouiiniiing a clause giving 
ihe tenant option of pureliasmg the fee. 
See ('Itnf v. lluford^ 5 De G. A Sin. 768. 

[m] Here mention ulso the premium or 
fine, or other cousidenitiou (if auy), and 
indorse a roi'cipt for it on tho deed, as 
ante, 873. 

(m) Here state any exceptions or reser- 


vations; see post, 897. 

(o) Omit these words, where there is no 
proviso for dcteiininiug the lease at the 
end of tirst seven or fourteen years, or 
other agreed period. 

(p) if lessor be a freeholder, say “heirs 
or assigns.’* If a leaseholder, say “exe- 
cutors, administrators or assigns,** and so 
throughout the deed. 
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his hoirs [or executors, administrators] anil assi'jns in miinner followln*^, thiit 
is to say [instrt corenarit to pat/ rent and taxes^ ante, /».S7.'i(7) ] : Ano also ill 
within three months of tin* date hereof well and substantially, and to the reason- 
able satisfaction of tho surveyor for the tlino being of tlio lessor, eoniph'to and 
render fit for liabitation tho said dwelling-house hereby demised : And [r) will 
not erect on any part of tho garden or forecourt of tho said premises any 
buildings whatsoovor, without tho ])rcvious eonsent in writing of the h^ssor, his 
heirs [or oxoeutors, administrators] and assigns, but will keep and use the 
samo as and for a garden and forecourt only: And will not set np any 
erections on any part of tho said premises which may lossi'ii the air, ob- 
struct tho light, or in any way intercept tho views from the adjoining biiihl- 
ings or destroy tlio iiniformity of tho premises, or cut or iii.iiin any of the 
priucijral timl)ers or walls of tlm liuiblings hereby (hnniscil : A\i> will not 
make any alteration in tlio plan and elevation of the saiil ni(‘-suiig(; or tene- 
mont, or in the areliitectuiMl decorations thereof, without the liceneo in 
wilting o{ tho lessfir, his heirs [or exeenlors, administrators] or assigns, 
lirst obtained for tho purpose: And also will during tho said term without 
being required so to do, and as often as shall be necessary nqiair, main- 
tain, glaze, pavi', cleanse and keej) in good and substantial repair the said 
prcmis(‘s and all ercclions at any time hereinafter to be civeled tliereon, and 
all the walls, jiosts, pales, rails, gales, privies, sinks, sewm*s, wy-ilraiights, 
drains, houses of ollice and other appurtenances wliich shall l)(‘long to the sjimo 
]iremisrs : And also will paint all the external wood andiron-work belonging to 
the H.uil demised pi(aui>es in every fourth ifear with two (‘oats of good paint 
mixed in oil; and ])aint the inside of tlio saiil ])rcmiM‘s in every siuonth 
year; and once at least in (ivmy eight yejirs r»'-coloiir and re-joint in imita- 
tion of Hath stonc3 the out.side stiie(‘o, and clean tho outside stom*work of 
Raid promises: And also will pay a reasonable share towards tlin expense of 
repairing of all ways, roads, ])avements, gutters, drains, japes and watercourses 
■\\liieh do or at any time or times sliall belong to Iho said (lemisial jinmiisjvs, and 
which shall ho nscil in common witli other jiremisos m'ar or adjoining lliiaeto, 
and alhu of ehiansing sueh gutters, drains, jajies, and watei’cnursi's, and that 
such ju’oportion sliall b(3 asrortaiiiod by tlio surviwor of the lessor, his lioirs [or 
oxoeutors, administrators] or assigns, and shall bo rocoviTalilo as or in Uio 
iiatiiro of rent in arroar, or as statcMl damage: And will at tho end or otluT 
sooner detormination of tho said term, deliver up to tho lessor liis hoirs [or 
cxcentors, administrators] or assigns tho said jneinises, Togotln'r with tho 
fixtures montionod in tho schedule liereaindcr written, ami together, jiIro, 
with all marble and other cliinmoy-pieei's, manbd-jiioees, covings, hearth- 
stones, jambs, foot-paces and shib'^, sash and otlnjr window e!i«f'mcnts, window- 
shutters, doors, locks, keys, bolls, bars, latoJies, fastenings, wiiter-closels, cisterns, 
macliineiy and other things belonging thereto: And all wainscots, |)artitions, 
shelves, dressers, drawt'rs, iixed jirosses, pnmjis, cisterns, sinks, i)ij>f's, posts, 
pales, lulls and otlier materials and things which at tho exj)ijatioii of the said 
term shall bo in anyways ILxcd or fusteneil to the premises, whole, safe., unde- 
faced und fit for nso (roasenablo nse and wear thereof in tho meantime only 
excepted) (a) And also, lliat it shall bo lawful for tlio lessrir, his heirs [or 
executors, administrators] or assigns, and his or their surveyors, agents and 
workmen respoctivoly, twice or oftener in every year during the said term, at 
reasonable times in the daytime, to (Miter upon the said demised promises and 
view tho state of tho same, and of all defects and want of reparation contrary 
b) any of tho covenants lioroinbeforc contained, then and there found, to give 
notice by hjaving tho same in writing (<) at or ujxm the said (hanised promises: 
And that the lessoo, his executors, administrators and assigns, will, within 
[three] calendar months next after such notice, well and sufficiently repair tho 


(7) Sltate such exceptions (if any) as are 
mutually agreed on; and see 874. 

(r) This and the subsequent covenants 
are usual iu town leases of superior rosi- 
dences, but the covonauts of course vary ac- 
cording to the actual agreement of parties. 
Ij’or lessee’s coveuants to concur with other 
owners in forming pleasure-garden, to pay 
garden rite, and that iu default of payment 


of expenses and rates, the lessor may pay 
the saino, and to repay the lesHor, see Da- 
vidson, vol. V. pt. i. p. 150. Seo also Key 
& Elphinstone, vol. i. p. 535. 

(«) Ifero insert, if ro(iuir(3d, coveuants 
by the leasee to insure and produce poli- 
cies, &c., an{e, Sect. 14, p. 874. 

(^) See Forms, poMt, A])p. C., Sects. 13, 
14. 


An*. B. 8. 15. 


T(i ]iiiy lleiit 
uiul ThXJ'H. 

Alw) U:»tes, 
'J’lixes, ^'0 
(rxfi'pt St'w'ora 

lllltl'H'. 

Nut 1(1 luiild III 
Klimt (■imlrii 
^\lth^>^lt Lu‘(*iui\ 
Not L) imike 
tifluT Ens't 10118 

of II NlMI'lllOll 

iDiiiirc 
\(»t tonU«T 
I 'lull, K.Irviilioii, 
witlioul 
] iioomi*. 


To ix^pau’. 


To piiint, Ti*- 
coloiir ;iiiil iL'- 
joint, iS:c, 


To confrilmte (n 
iciHiir of lloinlw, 
rhiuisiiiK- of 
DniuiH, ALt* ; 


To Ii'iivi' in 
lU'imir ; 

Toprotlior with 

FlXtUTL-H; 


WaiiiHCols, &c. ; 


IiO<wnr may 
niUr iiTul vuw 
Hlulc of JU'puir; 


And (fivp notirc 
of Deftsiw. 
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App. B. s. 15. 

T^saeo to rrpair 
- Moiithii 
after Notice. 

“Workmen nf 
Tjandldiil nniy 
eiilJT to repair 
ndjoininif 
llollhC.S. 

Af^uinst Nni- 

NinccN, Ai'c. 


To ii^e irHiipii- 
viite 

hoiise only, 

IVoviso for 
CeHhr-r of JJeiit 
in CUM) of I’lie, 
until, iV;e, 


Pronw for Rc- 
enliy. 

Optitm of Ta'hscc 
to delenniiie jii 
7 or 1 1 Youiu. 


f’ovenant liy 
IjCHsor to put in 
llupair. 


Appendix B. (convf:yancixg precedents). 

same accorJiiif'ly. And, moreover, that it shall bo lawful for the workmen of 
the lessor, his heirs [or ex*'cut()rs, administrators] or assigns, and for thoir 
tenants, occupiers of the said houses adjoining, such tenants or occupiers pre- 
viously obtaining tin* conscuit in writing for that pnrjxiso of the said surveyor, 
at seasouahlo tinu's in the daytime to enter njion the said premises hereby 
demised, for the purpose of tlie repair of any adjoining houses, as often as 
occasion shall re([uiro : AvD further, that the hsseo, his oxt'cutors, admiiiis- 
trutoi's or tissigns will not sudor to he done on the premises hereby dt'inised, 
any act which may ho or grow to ho an annoysinct*, damage or disturbanco 
of tho lessor, his heirs [er executors, tidmiiiistrators] or assigns, or his or 
thoir tenants: And %\lll keep and use the said dwelling- house as or for a 
private dwelling-house only, unless (ho les'^or, his Ijeirs [or execulors, adminis- 
trators] or assigns, sliall, by licence in writing under bis band [ertlieir liands], 
lierinit the same to Ix^ othi*rwisi* ii.s(‘d: [Pruvidkd aiavays, and it is hereby 
agroixl and declared, that in ease the said demised ]»i‘emi.s(‘s or any part 
th(‘reof sliall bo dcstro^Td or damaged by fire, then the lessee, his heirs, 
executors, admini.strators or assigns, shall not he liable to ])ay any of tlio 
rent h(‘reinbeforo reserved (excejit aiT(‘ai's jireviously due), until tho lessor, 
his executors, administrators or assigns, shall have caused the said premises 
or such part tlunvof as aforesaid to he rebuilt or re])air(‘d, as the cas(3 may 
reejuire, and then only a fair and just proportion of such rent during such 
rebuilding or re])airing, the amount thereof to ho settled by mntnal consent or 
by an arbitrator to be mutually agreed on, or to Ix^ a]>pointed pursuant to tho 
Common Law Procedure Act, ISel, and to ho paid one ucM'k next after the 
amount thoivid' sliall liuve been so settled as aforesaid (/^), the costs of any such 
reference and award to bo in the discretion of lh(‘ arbitiator (.r), who shall 
direct by whom and to whom the sanio shall he paid, and shall in otlaT respects 
have fill the usual powers of an arbitrator, anti whose award and decision shall 
be final:] Providkd always [line inmrhf prurho fur rvioirif, -«tr 00;{(//) ] : 
PROVIDKD ALWAYS, and it is hereby fiulber agrec'd and tlcclarcd, that if tho 
lessee, his executors, administrators or assigns, shall he desirous of putting an 
end to this lease at the end of the first seven or ftmrtt'cn years of the said term, 
and of such his or tht'ir desire shall gi\<i at least six calendar months’ nolicn in 
writing htifore the end of the first sevtai or fouiteen years, as tlie case may bo, 
unto tho said A. B., his heirs [o?’ executors, administrators] or assigns, by 
dtdivoring to or leaving such uoti(‘o at his or their usual ])la (‘0 of ahodo, and 
shall pay all arrears of rent, (if any) and all lent to tho (‘xpiratiou (»f such notice, 
and shall tlam or pri'vionslv quit and reliiu|uish possession of the said demised 
premises then and in such case from the expiration of such first seven or 
fourteen years this indmituro shall he void and of no elToct, i‘X(‘e]>t only for tlio 
purpost? of enforcing the payment of the nait and iier form mice of tlie covenants 
up to tho end of tlio first eoAen or fouiteeii years (a): AnI) the lessor doth 
hereby for liimsclf, his heirs, executors, mliiiiuistrators and a.ssigns, covenant 
that he will forthwith ])iit the premises heii-by dianisod into thorough tenaiitablo 
[and decorative] repair, [and in particular will lay down pipe drains of tho 
Best coii.struction] (M Umv ufsv iiisnt the mwil qiuilifird euremut fur quiet 
eujoymeuty autey 87fi]. JN wiTNKsa whereof tho said parties have hereunto set 
their hands and seals on the day and year first above wTitton. 

The Schedule above rofi'iTod to. 

ITnr descrihe the fufurcHy ex, |/r.. Five ri'gistcr stoves, and three elliptic stoves 
with covings, two kitchen ranges, co])per, sink and phite-rack. 


(u) See ante, Sfil (y). 

(4 See Id. (:). As to making sub- 
mission n rule of court, see po.st, 896ir, 
and note {(/). 

(.v) And see Sect. 12, note (;), p. 870. 

(z) See ante, Ch. VIII., Sect. 8. 

(aj For a proviso giving tlie lessee tho 


option to piU’cJmse tho fee within a pro- 
scrilK'd time, see ante, Sect. 7, p. 8G4. 

{b) Add any items specially required. 
There is no implied promise by tho land- 
lord that tho house, if let unfurnished, is 
oven fit to live in. JIart v. IVindsory 12 
M, & W. C8, and 169, ante. 
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Sect. 16. — Lease of a Home hy Joint Tenants — Power for Landlord to f/ire Orders 
to view previous to dderniination of Tenancy — Landlord to Insure. 

Tnia IxDEXTiTRFi mado tho day of , 18—, Betwkex A. B. of, &c., 

and C. D. of, &c. (lioroinaftoi* called tho lossiors) »)f the ono part, and 1^1. of, 
&c. (lioro’ iiaftor called tho lessee) of tho other part : WiTXKs-^Krir that, in con- 
flidcration of the rent and lossiio’.s covenants hereinal'tc?r reserve 1 and contained, 
the loss(T.s do hereby doniise imt«) tho lessee, his oxociitors, ailniini^tralors and 
assifjns, All \_stutc parrels [d)^ yeueral words (^tl)^ nho any exrrptions tw reserra^ 
tions (d), and insert hahendiun^ reddendum^ and rorennnfs hy lessee, with the lessors, 
their lioirs and assifjns,” to pay rent, and intere.d on arrears of rent ^ and taxes, and 
to repair and paint, to permit lessor to ciew, and to repair accordiny to not we [e)]: 
Pkoviuei) alavavs, a\d it r.s iikiieuv FniTiiEii AfaiKED, tliat diiriii.f^ the last 
three calendar months of the said Ln’in it shall Ix^ lawful for tho lessors or tlnur 
ag(*Tits to ‘|;rant to any person or pc'rsons orders to inspoid the said preiiiisos with 
a view of taking the same, and that tho lessee shall and will at all rtiasonablo 
times duriii" sj loll throe months asafon'said permit the person or persons named 
in such order to oviT and insp(‘ct the said premises accordingly ( /') 
coi'enants to use as pneote home only, not In a'^sofn, dr. indliont leave, to Ivare in 
youil repair and proviso for re-entry {eY\. Axi> the lessors do hereby for tli(*m- 
selves, their heirs, executors, admiiiistrabirs and asdj^ns, »M)venant Avith tin; 
lessee, his executors, administrators and assln^ns in manin'r followin;:;, that is to 
say, Tir VT tho lessors, tlujir heirs or assii^ns, or soino fu* one of them, shall and 
will duriiij^ th(i said term, at his and their own costs, insure and (unless in ease 
any ])olicy or j)olicies shall l)(5 vacated or forfeited by any act of the lessee, bis 
executors, administrators or assigns) k(iep iusiinnl the said ])remisos hereby 

demised aijaiiist loss or damage by tiro to tlio amount of Jl at least in sonio 

rospoctablo insuraiico oHicu\ ami will upon the rccpiost of tho b^s^ec, his (execu- 
tors, administrators or assip;ns, show the receipt for tho last pnmiinm paid for 
HUt^.h insurance for eweay current year; and fnrtlier, in cas(5 the said in’emis(\s 
hereby demised or any part th^u'oof shall bo damaged or (h^stroyed by lin?, that 
all tho monoys Avhich shall be roceiv(‘d by the li'ssors, their heirs or assigns or 
any of tlunn in rosp(‘ct of such insurance shall Avith nil coiweiiiont sp(*.cd l)o ex- 
pended by them or him in rebuilding; or re]Kiirin‘' the said demistid premise', s or 
such parts thereof as shall uo so damapj '.d or destroyeal, and in casesueh moneys 
shall be insutlicicnt for such purpose, shall and will make j;ood such delicitmcy 
out of their and his owm irionc^ys Pkoa'IDEO always that the lessee, his 
executors, adininiNtrators and as^i^us shall continue liable under the j^ern’ral 
covenant to repair licrcinbtd’oro contained to make f^ood any damage which tho 
monoys so received in respect of insurance as aforesaid shall bo iiisiitliciont to 
repair: For proriw for cesser of rent in case of fire, sec Hi et. le, }>, 878]. Axij 
that they, th(i lessors, tlmirheiis or assigns, or some or one of them, shall and will 
during the said toiiii pay all tithe, ronts-chargo and land tax fc»r the time being 
payable in respect of the said premises htireby doinised. Axi> that th(j les&ee, 
his executors, administrators and assigns paying the rent, &c. Icocvnantfor yuict 
enjoyment, ante, p. 87U]. Ix WITNESS, &c. 


Sect. 17. — SnhJcase subject fa the Covoiants in Original Lca6c[(j)\ 0 round 
Landlord being made a Party, 

This Indenture, made the day of , 18—, Between A. B. of, &c. 

[the under-lessor'] of the first part, C. D. of, &e. [the ground lanaiord] of th (3 
second jnu’t, and E. E. of, &c. [the u?fder-lessce] of the third part: Whereas, 

by an indenture of lease dated tho day of , 18 — , and expressed to 

be mado between C. D. of [&c.] of the ono part, and the said A. B. of tho 
other part, for tho considerations therein mentioned the said C. D. did dimiiso 
unto the said A. B. all that [describe parcels from the hase^ with tho appur- 


(<i) See ante, pp. 896, 897. 

\t) See ante, pp. 873 and 903. 

{/) See for another form post, Sect. 46. 
(y) When the consent of the ground 
landlord is necessary to an undcrlcaao, it 
is advisable, if possible, that he should be 


a party. A suhloaso is, however, fre- 
quently drawn without reciting the ori- 
ginal lease or making tho ground landlord 
a party, his licence, if required, being 
given by a separate document ; see post, 
Sect. 62, p. 909. 


Api». B. 8. 16. 


I’owor for Li'ssor 
toj'ivf Oivliiin to 
View. 


l.tN.or'i (!i)Vi> 
lUllts. 


To Iiisuiv. 


To pay titlio. 


Qnif't Eiijoy- 
luout. 


Date and Fur- 
tJes. 

Rcfiital of 
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An^ of Contract 
for Sub-TjCiue. 


Testatum. 


Stomp {^). 


Oponitive 

Words. 


Parcels. 


nnbcnduTn. 


lU.'ddGndum. 


To perfonn 
(’ovciuiiits iiud 
fond ii ions m 
oTiKiiial 
Lease (i) ; 


(exropt ns to the 
Kent thorelijr 
iTscived) ; 

and to iiidrm- 
lufy Hnh-ljt'fwor 
the’rcfnmi, \'0. 
Additional 
(Covenants (if 
ony). 


Proviso for Ro- 
entr}'. 


Appendix B. (conveyancing precedents). 

tonanccs [except, &c. as in the /case] : To hold the same unto the said A. B., 

his executors, administrators and assipfns, from the day of , 18 — , for 

the term of years, at tho yearly rent of £ , payable [quarterly] as 

therein mentioned, anil subject to tho covenants and conditions therein contained 
on tho part of the said A. B., his executors, administrators and assigns, to *bo 
performed and observed, including a covenant by tho lessee not to assign or 
underlet tho said promiso.s without the consent in writing of tho said 0. T)., his 
heirs or assigns : And wiikukas tho said E. hath agreed with tho said A. 13. 
for an under-lease of tho .said demised promises, upon tho terms and conditions 
hereinafter expressed, and tho said 0. I), has agreed to join in these presents in 
manner hereinafter appearing for tho purpose of giving his consent in writing 
to tho undor-leaso intended to ho horooy granted: Now this Indenture 
WITNESSETH, that in pursuance of tho said agrooraent [and in consideration of 

tho sum of pounds sterling, now paid by tho said E. F. to the said A. B. by 

w'ay of premium for these presents, tho receipt whereof tho said A. B. doth 
hereby acknowledge], and in considtwation of tho rent hereinafter reserved, and 
of tho covenants and conditi()ii.s hereinafter contained or referred to on tho part 
of the said E. F., his executors, administrators and assigns, to bo respectively 
paid, porfoiTnod and observed, IIe tho said A. B. (beroinafter called tho lessor), 
W’ith tho consent in writing of tho said 0. J). (testified by bis executing those 
presents), doth boroby dinniso and unto tho said E. J'\ (hereinafter 

called the lessee), his I'xocutors, administrators and assigns, All Tir\T [*‘ tho 
mosHuago or tenement,” or ns thr ense may />r], and all and singular other tho 
premises doseinbod in and demisc'd by the said recited indi'iituro of lease, w’ith 
the appurtmuinces (except as in tho same indenture is exccjitod) ; To have and 
TO HOLD [tho said inessuago or tenement and] all and singular [other] tho 
premises hereby demised or intondod so to be with the ap[)urt(‘nances (except as 
aforesaid) unto tho lessee bis exocaitors, administrators and assigns, fi’om tho 

day of [ju'jcf, or /uflf ] for the t('i*m of years [or for the residue 

of tho said term of years (except the last three days thori'oF)], dotorinin- 

ablo novertliol(‘ss as is hcroiimfter montionod : Yteldinh and tayino [i^,9er< 
rvddendum and Irsscv^s covenant to pay rent and (dher rnvrnantfi to be observed 
by the lessee {h)^— see ante, p/>. 87;j, and 874]: And also during the tonn hereby 
granted ])erform and obs(*rvo all and singular the covenants and conditions 
contain(3(l in the said horcinhoforo-rccited indonture of lease, and on tho 
part of tho said A. B., his ox(*cutors, administrators and a'-signs, to bo re- 
spectively porfonm*(l ami ()bs(*rv<*d, so far as flio sarnie ri'spectively ridato to 
the said premiM's la'ri'by demised, except tho covenant for paynumt of the 

said rent of £ by the same indenture ri'servcd as iiforosaid, and except tho 

covenant [here mention any other covenant or covenants in the uriyinal lease which 
the nnder-lessee is not to perform : ex. gr., “ to insure and keep insured Iho said 
premises, and all coyoiiarit.s loiicliiug or relating to any such insurance,” 
or as the case may ?>r] : And also W’ill keep indemnified the said lessor, his 
executors, administrators and assigns, and his and tht'ir lands, tenements, 
good.s and chattels respectively of and from the same covimants and conditions 
roapoctively (except as afim^said), and all actions, entries, re-entries, foi’fcitures, 
losses, damages, costs, charges and expenses whatsoever (including costs of 
defence as between solicitor and client) in anyw’iso relating thereto: And 
ALSO w4ll [here insert such further or additional stipulations {if any) as may 
have been mutually ayreed on heturen A, Ji, and E, F.] : ritOA’lDEI) ALWAYS, 
[insert proviso for re-entry, — see post, p, 903], And tho lessor doth lierohy 
for himself, his heirs, executors and administrators, covenant with tho 


[g) As to tho stamp duty, see ante, 
841. 

{h) Tlie levee’s covenants will be similar 
to those contained in tho original lease, 
.which it is intended that the lessee should 
■febservo, substituting tho lessor for tho 
ground landlord, and the lessee for the 
lessor, who is the original lessee; tho 
covenants not to nssigu or underlet, and 
not to erect buildings, &c. will bo “ with- 
out tlie consent in writing of the lessor, 
his executors, administrators or assigns. 


and of the said C. D., his heirs or as- 
signs, or other the superior landlord or 
landlords for tho time being of the said 
promises hereby demised and tho power 
to enter and view, &o. will ho similar to 
those in tho lost preoeding Sect. p. 877; 
but will be given to “ tho lessor, his exe- 
cutors, administrators or assigns, and the 
superior landlord or landlords for the time 
being of tho said premises hereby de- 
mised.” 

(f ) flee another form, ante, 8Cl. 
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losses, his executors, administrators and assigns, that ho and they, paying App. B. s. 17 

the said yearly rent of — hereby reserved and performing and observing all 

the covenants and conditions hereinbefore contained or rofoiTiMl to (except the Covenant# by 

said covenant for payment of tho said rent of £ , reserved and contained 

m tho said recited iudontiire of lease), shall and may \_fnficrt usual ijuaUfled 

^fvenant for quid enjoj/ment, ante, p. 870] : And F0RTI fER, that ho tho said C. D. , ' 

his executors, administrators or assigns, will dining tho continuance of the said and to nay Rent 

tenn hereby granted jiay tho saiil yearly rent of £ , reserved in tho said lSobo 

rocitod indenture of lease, at tho times and in manner therein appointoil for pay- 
ment thereof, and will perform and observe tho covenants on his and their 2 )art Tomdoinnify 
to bo observed and contained in the wime lease to [/lere insei't anj/ euwnants 
coutamed in the head lease which it is intended the lessee should ^)cr/ormr e.ff, i"^**'* 
to insure] or (/) keep harmless and indemnified tho lessee, his executors, 
administrators and assigns, and his and their lands, tenemonts and chattels 
rospoctiyoly, of and from the sumo rout and every ])art thereof, and all actions, 
suits, distresses, entries, re-ontiics, forfeitures, lossi^s, damages, coats, charges 
and expenses whatsoever (including costs of defence as hetweon solicitor and 
clmnt), in anywise relating thereto: And also, will from time to time and at To imxiuoo ori- 
all times during tho contiuuanco of the said term hereby granUnl, unless pro- 
vented by [lire or other] inevitable accident, at the reiiiiost and costs of tho 
Siiid K. his executors, administrators or assigns, ])rodnce to him or thorn, or 
to liis or their solicitor or agent or counsel, or to such other [lursoii or powons 
us ho or they shall diiect, as otjcasion shall recjiiire, the said heroinboforo-recitoil 
mdi'Tiluro of lease, in manifestation, defence and sujiport of tho title of tho said 
Ij. F., his t'xecutors, administrators ami assigns, to the sjiid hereby doiiiisod 
invmisi's ; and at such like ro(|uest and costs make and grant true and attested 
or (itlior cojiies, extracts or abstracts of tho same indenture, and will ponnit such Toatiitum. 
copies, ('xtraets or abslracts to bo compared with the said original lease (/). In 
WITNESS, iV:c. (ante, 878). 

Attestation, Id. Parcela. 

Receipt for iiromium. Id. 


Sect. 18. — Lease hy a Company of Houses or Shops (m) — A strhiyent Form* 

Tiling Indenture, made tho day of , 18G9, Between tho Master 

Wardens and Commonalty of tho Mystery or Art of Browers of 

tlie City of London (hereinafter called tho lessors), of the ono part, and 

(heroinafUw called the lessee), of tho other part: WiTNESSETll, that in con- 
siileration of tho rent and covenants hereinafter rosorvod and contained they, tho 
said lessors, have demised and leased, and by the^e prosonls Do deiiiiso and 
Icjiso unto the said lessee, All that mesHiiago .and tenement situate and being 

“I » Jmd distinguished by tho uumbiw in tho said , as tho same, with tho 

abuttals and dimensions thereof are more particularly dclinoatoil in the plan in 
tho margin hereof : Together with all cellars, vaults, areas, ways, passages, 
lights, drains and appurtenances hereto belonging and ajiportaiuing ; To have nsbondum. 
AND TO HOLD tho said mosfluage or tenomont, shop and promises, with tho 
appurtenances, unto tho said lessee, his executors, administrators and permitted 

assigjns, from the — — day of , 18—, during tho term of then next 

ensuing : Yielding and paying thorefor yearly during tho said term at Reddendum. 
Brewers’ Hall, London, unto the said le.ssor8, their successors and assigns, tho covenuntto 
rent or sum of — . And the said lessee doth hereby for himself, his heirs, lusuro; 

executors, administrators and assigns, covenant with tho saiil lessors, their 
successors and assigns, in manner following, that is to say .... And that tho 
aaid lessee, his executors, administrators or assigns will during the said term 
insure and kfiop insured the said messuage and buildings in tho Fire Office, 


(» If the word “ and” instead of “or” 
be here naed, there will be two distinct co- 
venants, viz.:— 1. To pay the rent. 2. To 
indemnify. Saward v. Anstsy, 2 Bing. 
.519; Figgoti v. Stratton, 1 Do Gex, F. & 
J. 93 ; 29 L. J., Ch. 1. Whereas the word 
“or” makes only one covenant in the 
alternative. The difference is material. 


(X) The sub-lessee should have an at- 
tested coi>y of the original lease. 

(f) Here add tho usual defeazance, if so 
intended. See post, sect. 60, p. 902. 

(m) This form is taken from the model 
lease of tho Browers’ Company, settled in 
1869 hy Mr. Joshua Williams, Q.O., and 
Mr. J. G. Witt. Only tho special pro- 
visions are inserted. 

3 L 


L.T. 
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App. B. b. 18. 


Not. to cjuiy on 
Trade, ice. 


Covcnwit 
npiiofit Altera- 
tions. 


Not to Afisij^ 
Hub-let. 


Proviso for Ee- 
entry. 


Appekdix B. (conveyancing precedents). 

or in some other firo office to bo approved of by. the said lessors, their successors 
or assigns, in the joint names of tno said lessors, their successors or assigns, and 

of tho said lessoo, his executors, administrators or assigns, in the sum of £ 

at tho least, and will upon tho request of the said lessors, their successors or 
assigns, or of their clerk or agent, produce tho receipt for the premium of such 
insurance for the current year, and will as often as tho said messuage or 
buildings that are or shall be erected upon tho said ground or any part thereof 
shall be destroyed or damaged by fire, forthwith expend, under the direction of 
the surveyor for the time being to the said lessors, their successors or assigns, 
the money to bo received for such insurance, and if such money shall not be 
sufficient to rebuild or reinstate the same, tho said lessee, his executors, adminis- 
trators or assigns will at his or their own costs rebuild or reinstate tho said 
buildings lit for habitation under tho direction and to tho satisfaction of tho said 
surveyor, and if tho said buildings shall bf3 so destroyed or damaged the said 
reserved rent shall not be discontinued, but shall bo paid in the same manner us 
if no such accident had happened: And also that ho tho said lessee, his 
executors, oilministrators or assigns shall not nor will at any time or times 
during tho continuance of tho term hereby granted, use, exercise or carry on, or 
permit or sulfer to bo used, exercised or carried on, in or upon the said premises or 
any part thereof tho trade of .... or make any erections or buildings behind the 
said moHsuago, or any alteration in tho elevation thereof without the licence of 
tho said lessors, their successors or assigns for tho iimo being in writing first 
had and (ddained, nor suffer any matter or thing to bo in or upon tho said 
preinisoH whicli may grow to the annoyance, damage or disturbance of the said 
lessors, their successors or assigns, or of tho tenants or occupiers of their estate 
■ or any part thereof : And puetiiee, that ho tho said lessee, his executors, 
administrators or permitted assigns shall not during tho said tenn grant any 
lease for any tci-m whatsoever, or make any ngreoment for tho assignment or 
other lotting of the said- promi.ses hereby demised, or of any rooms, olfice-s or 
counting liousos within or fomingpartof the same, or alien, assign or otherwise 
convey, dispose of or give (except by will only) this indenture of lease or the 
said hereby demised promises or any part tlieroof to any person or persons 
whomsoever without the special licence in wilting of tho said lessors, their 
successors and assigns, upon each occasion first had and obtained, and also, to 
the intent that tho said lessors, their successors and assigns may the better know 
tho tcinants and occupiers of tho said premises, that all and ijverv lease and leases, 
agi'cement and agreements to let, deeds and deeds of alienation, assignments, 
conveyance, disposition or gift, with such bconco as aforesaid, of all or any part 
of tho said premises (except wills) shall bo made, drawn, wiittcn and completed 
by tho clerk to the said lessors for tho time being, ho taking r(‘asonablo satisfac- 
tion for his pains in that behalf : PiioviJiiSD always, and it is hereby agreed 
and declared between and by the said parties to those jiresonts, That if the said 

yearly rent or sum of £ hereinbefore reserved, or any part thereof, shall be 

behind or unpaid in jiart or in whole by tho sjiaco of twenty-one days next over 
or after any of tho days of payment whereon the same ought to bo paid as 
aforesaid contrarj’^ to tho true intent and meaning of those presents, although no 
formal demand shall have been made tln^reof, or if the said lessee, his executors, 
administrators or assigns shall not from time to time and at all times hereafter 
during tho continuance of tho said term hereby granted well and faithfully 
obseivo, porfonn, fulfil and keep all and singular the covenants, clauses, pro- 
visoes, agreements and stipulations herein contained on tho part and behalf of 
the said lessee, his executors, administrators or assigns to be observed, perfonned, 
fulfilled and kept, or shall make any breach in tlio observance or performnneo 
of the same respectively according to tho truo intent and meaning of those 
presents, or if the said lessee, his executors, admiiiistrutors or assigns shall become 
bankrupt or insolvent, then and in any or either of such coses it stall and may 
l)e lawful to and for the said lessors, their successors or assigns, into and upon 
tho said messuage or tenement and pi*emi8es hereby demised, or into and upon 
any part thereof in tho name of the whole to re-enter and the same to have 
again, retain and enjoy as in their former estate, and the said lessee, his execu- 
tors, administrators or assigns to expel, put out and remove without any legal 
process whatever, and as offectuaDy as any sheriff might do, in case the said 
lessors, their successors or assigns, had obtained judgment in ejectment for the 
recovery of tho possession thereof, and a writ of habere facias possessionem or 
other process had issued on such judgment directed to such sheriff in duo form 
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of law, and in case of such entry and any action being brought or othe^ pro- 
ceedings taken for the same by any person whomsoever, the said lessors, their 
successors or assigns may plead leave and licence in respect thereof, and those 
presents may bo used as conclusive evidence pf the leave and licence of the 
lessee, his executors, administrators or assigns, to the said lessors, their 
successors or assigns, and all persons acting therein by their order for tho entry 
or trespasses or other muttei-s complained of in such action or other proceedings. 
[ijmlified Covenant for Quiet Enjoyment^ p. 876.] 


Sect. 19. — Agricultural Lease — Concise Form (w). 

This Itoenture, made tho day of , 18—, Betweex A. B. of, ko.. 

(hereinafter called the lessor) of the one part, and C. I), of, ite. (lioreiiinftcr 
called tho lessee) of tho other part ; WiTNESSETir, that in coiisidmition of tho 
rent and lessee’s covenants hcreinoftor rcs**rvod and contained, He tho lessor 
DOTII hereby demise unto tho lessee, his executors, administrators and 
assigns, All [state parevh^ ex, gr.^ that messuage or tonemont and farm-house, 

situate in tho parish of , in tho county of called Ifann, with 

oB those throe cottages, and all those several pieces or parcels of land par- 
ticularised in the schedule hereto, containing by estimation eighty acres or 

thereabouts, and now or late in tho oecu])atinii of ]: A>jjj all rights, 

privileges, easements, members and appurtenances to the sumo ]»romisca, 
belonging or ri'puted to belong, or therewith at any time horoU)foro held, 
u^d, occupied or enjoyed, (Except and always reserved unto tho lessor, 
hie heirs and assigns, all timber and timberliko trees, pollards and saj)lings 
now or hereafter growing on tho said demised promises, and also free 
liberty for him and tlmm, with workmen and others, at all rc'abouablo 
times, w'ith horses, carts and carriages, to fell, cut dowm, wiuare, saw 
and carry aw^ay tho same, and to cuter, i>ass and re-pass into, upon and 
from the said demised premises, comi)ensation being i)aid for any damage 
done to tho com, grain or seeds growing on tho Hame)(o): To have axd 
TO HOLD tho said [messuage or tenement, farm, lands and] premises 
hereby demiscjd, with tho appurbrnancos, unto tho lessee, his executors, admi- 
nistrators and assigns, from tlie day of next, for tho tonn of [seven] 

years thence next ensuing: Yieluixo and paying th(‘r»d'or yearly during tho 

said tenii the yearly rent or sum of £ , by ocpiul half-yearly paymciiits, on 

the day of and the day of in each year, clear of all deduc- 

tions (except for land tax, property or income tax and (piit-reut): And tho 
lessee, for himself, his heirs, cxecaitors, administrators arul assigns, doth hereby 
cov(aiaut, promise and agree to and witli the lessor, bis heirs and assigns tliat 
ho the lessee, liis executors, administrators or assigns, sliall and will pay or 

cause to bo paid unto tho lessor, his heirs and assigns, tho said rent of £ 

hereby roaorvod, ou tho days and in manner hereinbofoio mentioned for ])ay- 
mont tlienwf: And also, shall and will at all times during tlm said term 
pay and discharge all tithes, tithe eommiitation.rent-cliurgc (including a pio- 
portionate part of tho accruing payment up to th(} day of the ex])iration, or 
Boonor detonnination of this demiso(</), and also all tuxes, rates, duties ami 
nssessmoiits, at any timo during tho said term imposed ou tho said premises 
(except land tax, proi)crty tax and quit-rents): And also shall and will 
irom time to time and at all times during this demise w'oll and suillciontly 


(n) Token, with variations, from Beer 
V. Santer, 10 C. B., N. S. 435. It is in 
many respoota inoro favouz'able fur tho 
tenant than fs usual. 

(o) For forms of reservation of timber, 
minerals and sporting rights, see pp. 897, 
898. 

(g) The tithe-commutation-rent-chargo 
is a charge upon the land itself, but the 
statute creates no personal liability, either 
in tho landlord or in the tenant to pay it ; 
6 & 7 WiU. 4, 0. 71, 8. 67 ; Willoughby 
V. Willoughby, i Q. B. 687; 6 Id. 722; 
Qriffenhoofs v. Daubuz, 4 £. & B. 230 ; 

3 


6 Id. 746 ; Bedford v. Sutton Coldfield, 
3 0. B., N. B. 449, 472 ; except as men- 
tioned in 14 & 15 Viet. o. 25, s. 4 ; ante, 
829. It is payable half-yearly on Ist 
January, and 1st July under 6 Ac 7 Will. 4, 
c. 71, 8. 67; or quarterly on Ist January, 
1st April, 1st July, and Ist October under 
other acts; 1 Viet. c. 69, b. 11; 2 & 3 Viet, 
c. 62, B. 10 ; 3 & 4 Viet. c. 15, s. 13; cou- 
Bcquently a tenant wlioso term expires on 
25th March or 29th September, would es- 
cape all liability to tho payment then be- 
coming due in a few days, unless the con- 
trary be apccially provided as above. 

L 2 


Apf. B. s. 18. 


Date and Pur- 
tios. 

Toututum. 


Furcfls. 


General Wonls. 

FiV<’f‘|)lirtns of 
TiinU'r, A:c. 


]lii1>ciidum. 


IkiHMcnduiJi, 

CovonaiiU hy 

T«» pay Rent 
hiitcN and 

Tu Repair. 
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App. B. g. 19. 


To leave in lie- 
pair. 


IDiy and Clover. 


Fallows. 

To manaf^ and 
cultivait^ in a 
hnxbandlilce 
manner. 

Liberty to break 
lip riMtiii-e. 

Liberty to 
JA'-s-ior to eritiT 
find view sUle 
of Repair. 

rnn-i-so for Re- 
entry. 

CovonnntH by 
TjeM.«*or. 

To do certain 
RepairM, tVc. 

To fpnib Hed^fC- 
rowH. 

'I'o pay Tithes, 
Are. 

(Kxeepton 

lbip.s.) 

To pnint exter- 
ii.d t’.irh twice 
or ofti'iier. 

'I'o drain part. 


Also Rexiduo 
noon certain 
Tcniis. 


To And Mil tc- 
riids imd Uoin^-h 
'rniiber for llc- 
paii's, &ic. 


'Po piircbnue nt 
end of Term the 
(’mpa, 
Stock in Tniiie, 
&c. 


Proviso cnablinff 
Tjcs-sor to deter- 
mine 'Ferm oh to 
part of the 
Land («). 


Proviso onablinf? 
Lessee to deter- 
mine Term m 3 
or 6 years. 


Appendix B# (conveyancing precedents). 

repair tlio promises hereby demised (damage by fire or tempest excepted): 
and also fetch and bring to the said demised premises all such materialfl 
necessary for the repair of the preiriisos, from any distance not exceeding 
live miles therefrom: And the said messuage and premises hereby demised, 
and every paii; thereof, being so repaired, shall and will at the end or other 
sooner detoniiiiiation of the said toriii peaceably leave and >Told up, damage 
by lire or tempest exceiited : And also shall and will purchase, bestow and 
bring upon the said lands one load of good inaniiro for every ton of hay or 
clover sold off tho said promises : And also shall and will leave one-third of the 
arable land hereby demised fallow, or in pea or bean stubble, at the end of tho 
said term : And also shall and will at all times during tho said term manage 
and cultivate tho said lands in a good and husbandliko manner, except that the 
lessee, his executors, administrators or as.signs, shall be at liberty to break 
lip any ol‘ the jiasture land hereby dcmiscMl, without compensation or increased 
reiii therefor: And also, that it sliall bo lawful for the lessor, his heirs or 
assigns, witli or without workmen and others, to enter ii])on tho said premises 
twice or oftenor in every year of the said term, to view tho state of repair 
and condition thereof, and to do all such painting and repairs as ho or they 
may have occasion to do ; I’lioviDKi) alivays [livre insert })Toviso for re-vutrijy 
D0:i] : And tho lessor, for liimsolf, his heirs, oxecutoi’s and administrators, 
liereby covenants with tho lessee, hi.s executors, administrators and assigns, 
thiit ho the lessor shall and will repair all the buildings, gates, fences and 
hedges, and paint and tar the same whenever required, before the 11th day of 
OetohcT next : And also sliall and will grub in a proper manner all tho hedge- 
rows belonging to the s:nd premises wlu'ii required by the lessee, his exe- 
cutors, adiiiiiiistrators or assigns: ("And also, that ho will pay and bear all 
tithes and rciit-chargo in lion of tithes chai’goablo during tho said tenn on 
the said land and promisos (oxcojd the extra tithe rcnl-chargi* on hops)] : And 
ALSO, that ho will paint tho external jiurt f)f tho said messuage, with tlie build- 
ings and c()tt!ig(‘s on the said farm, and all the gates and fences, twice during tho 
said t(Tm [or oftenor] if roipiired by the le.sH(‘o, his executors, admiiiistratord 
or assigns: And also, that ho and they will drain ivith proper drain -tiles, one 
rod a])art, ton a^^t^s of tho land now in ryo gra.ss, at his and their costs, except 
tho carriage of tho said drain pipi‘s, which is to ho borne and paid by the 
lessee; and will drain the remainder of tho hinds hereby demised in inannor 
aforesaid and excejit as aforesaid (r), upon bidng paid a further yearly nmtof iV. 
for every IDO/, so ex]ioiided, and so in proportion for any less sum lixpendod, 
and which the lessee liereby agrees to pay accordiiiglv from tho time of such 
draining: And aj.so, that the lessor, his lieirs or assigns, shall and will iind 
and ])rovide all such nmtmals as may bo necessary for repairs, and all rough 
timbiT within five milo.s of tho said promisos, and will ]>ay half-part of tho 
labour on such timber and ivpjiiix, the less(*o piiying the other half-part: 
And ATiSO, that he tho lessor, his lioirs or assigns, or the sueeeiMling tenants, 
shall and will take and pay for, to tho lessee, his oxiicutors, administrators 
or assigns, tho growing crop.s, and all hay, clover, straw and manure, at sale 
prices, hoiLSehohl furniture, live ami dead stock, and all machinery necessary 
for carrying on a farm of eighty acres that shall bo crecteil by the lessee on 
tho said preinisos and ctfocts which shall be in, upon and about tho said 
messuage, lands and premises at tho expiration of the said term, at a fair valua- 
tion thmeof to ho made by two valuers, one bo chosen by each party, or in 
tho event of their dill'oring, then by a third person to bo chosen by such valuers : 
Provided also, that in the event of tho lessor, his heirs or assigns, being 
desirous of putting an end to this deiniso, as far as it alfects part of the said 

lands called , containing about [ten acres], at the end of tho first five 

years of the said term, it shall bo lawful for him or them so to do, upon giving 
to tho lessee, his executors, administrators or assigns, notice of such desire 
at any time ; and thereupon a reduction of [twenty shillings per acre, and so 

in proiioi-tion for less than an acre] shall be made from the said rent of : 

Provided also, that if tho lessee, his executors, administrators or assigns, 
shall be de.sii*ou8 of putting an end to this demise at the end of the first three or 
five years of the said term of seven years, it shall bo lawful for him and them so 

(r) If the words “ and except as afore- remainder of the land ; Beer v. Santer^ 10 
said'* be omitted, the landlord must pay 0. B., N. S. 435. 
for tho carriage of tho drain pipes for tho («) See another proviso, post, Sect. 46. 
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to do, upon livin'? to tho lossor, his hoirs or nssif^ns, six caleiKhii* inouilia’ An*. B. s. 19. 
notice in writing of such desire, wlicroiipon this domiso shall cease, doteriniiio — ^ ^ ^ 
and bo at an end as if by effluxion of time, anything horeiubeforo contaiiiod to 
the contrary notwithstanding. In witness, &c. 


Sect. 20. — Ayrkultural Lease {of Farm in Sussex) — Special Clauses, 

This Indenture, made tho day of , 18—, Between A. B. of &c., T*ariic«. 

of tho one part, and C. D. of A'c., of tho other part, Witnesskth that tho said ToNtiitum. 

A. B., in consideration of tho I'cnt lieivinafter reserved, and of tho covenants on 
tho part of the said C. D. hereinafter contained, Doth by these presents domiso 
unto the said 0. D., his exociifors and adinimstrutors, All [para I s and yeueraf I’jim'la. 
ivordsy see Sects, 80, 31, p. 800]. 

Excketing and always reserving out of tliia demise all mines, minerals, qiiar- Ex^^ptionn nnd 
ries, surface and other clays, gravels, stone, chalk, flints, sand, and other vain- ^^'^vntionH. 
able earths upon or under any part of tho fann and lands, with lil)erty to tho 
said A. B. and tho succeeding owners, and all persons authorized by him or them 
to enter, to sink ])its, and (‘n'ct hnihlings, and fix machinery and w'orks of any 
kind, for getting, using, and conv('rting any of Iho same, and to carry away tho 
produce at his or tlieir pl(*asure, doing no wilful (lamag<% and paying compensa- 
tion, or allowing an abal(*mcnt of rent for tho extent of surface so occaijaed or 
interfered with, according to tho scu1(j of rent ja'i* jicro paid for the said surface 
by tho said (\ I)., and also exc(‘pting and reserving all timber and other tret's 
and sajdings, also all hawth now on tho said faini and lands, f)r tliat may grow 
thereon in any wood, plantation, he(lg<wow, or otherwise, with full right and 
power to th(i said A. B. and such owntjrs as aforesaid, to fell, lop, cut, convert, 
and carry away any part or tho wh(de of tho same. Also full powes’ to cut down 
and carry away tho same and any underwood from any otlnT woods or jdauta- 
tions adjoining, or otherwise, or to permit tho sumo, after being ent, to I’omain 
and be converg'd upon any part of tho said farm and lands, and to make and use 
saw-pita without making com]Hinsation. And cxeojding and reserving also (suh- 
joct only to tho concurrent rights of tho lessee und(‘r th() Uroiind (lame Act, 

1880) all game, rabbits, wildfowl, and fish, that is or are, now or may bo Iku’o- 
aftcr on tho said farm and lands, with full libci'ty for Ibo said A. B. ami s\ich 
owners as afort'said, and those ho or thoy may authorize to come on tho said farm 
and lands, with horses, cairijiges, dogs, guns, or otherwise, to shoot, hunt, sport, 
and fish at all times. And excepting also and reserving full liberty for tlio said 
A. B. find such owners as aforesaid, and those ho or tlioy aiitliorizo to come 
on the said farm and lands at all reasonable times, to examine and Uiko notes of 
the state of tho said farm and lands, and do any repairs thereto. 

To HOLD tho sfiid fann lands and ju’emises, xvitli tho aj)purtenances, unto tho iriilM’iidum. 

said A. B., his executors or administralors, from tho day of next, for 

the tenn of years, Yielding and paying therefor J^arly, during tho con- Roddeudum. 

tinuanco of the said demise, tho yearly rent of £ , by four ecpial quart(^rly 

payments on the day of , tho day of , iho day of , 

and tlie day of in every year, and the first payment thereof to bo made 

on tho day of , 18—. 

And the said a. B., for himself and his assigns, and tho person or persons w^ho MnfmU wvc- 
fur tho time being after tho detennination of his estate shall bo entitled to the 
rents and profits of tho said farm and lands (hereinafter called “tho lessor”), but 
so far only ua relates to tho covenants and agreements to bo observ<^d and per- 
formed by him or them, Doth hereby covenant and agree with and to the said 
C. D., his executors and administrators. And tho said C. D., for himself, 
his heirs, his executors and administrators (hereinafter culled “tho lessee”), 

BO far only as relates to tho covenants and agreements to bo observed and 
performed by him or them, Doth hereby covenant and agree with and to tho 
said A. B. and his assigns, and with and to tho person or persons who for tho 
time being after tho detennination of his estate shall bo entitled to tho rents 
and profit of tho said farm and lands (horeinaftor called “tho lessor”), in 
manner following (that is to say)— 

That the lessee shall pay the said yearly rent of £ , at the times and To jjay Rent 

in manner hereinbefore appointed for payment thereof, and shall also pay all 
rates and taxes (except land tax, landlord’s property tax, and landlord’s water 
scot, which shall be allowed by the lessor out of rent) ; also tithe rent- 
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Apt. B. fl. 20. charge and tenant’s proportion of water scot; and do all duties and serre all 
offices incident to his tenancy. 

That the lessee shall reside personally with his family on the said farm and’ 
lands, and keep at all times a sufficient head of cattle, sheep, and horses, and 
stock of implements on the said farm and lands. 

That the lessee shall use, cultivate, and manage the said farm and lands 
properly and consistently with good husbandry, and keep and leave the same 
clean, and in pood heart and condition, and shall not injure, misuse, or over 
crop the same in any w'ay, and the land in tillage shall be kept under regular 
rotation or course of cropping, and such of the arable lands as are on the 
down or hill shall bo used exclusively for the rearing and feeding of sheep, 
and the whole of the produce of such arable lands, except the grain of the 
white crop, shall bo consumed thereon by penning and folding thereon, at 
projMT times, the flock of sheep kept on the said farm and lands, and (with- 
out prejudice to the generality of this clause) the lessee shall in no case take 
from any such arable lands as are on the down or hill, more than one white 
crop in five years, nor from any other of the arable lands hereby demised, 
two or more wliito crops in succession, without grass, fallow, pulse, or green 
cron inteiToning. 

That the lessee shall not mow any of the grass lands more than once in 
any one year, and shall (except as hereinafter mentioned) mend annually one- 
third part of the lands usually mown, with good dung manure at the rate of 
twelve tons or ten bushels of half -inch bones per acre, and shall not in the 
last year of tlio said term mow any greater or loss quantity of such grass 
lands thiin has on an average been usually mown in the previous years of tho 
said term. 
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That the lessee shall pull up or mow previous to tho month of August yearly, 
all thistles and docks growing upon tho said farm and lands. 

That tho lessee shall keep in good repair and condition the cottages on 
tho said farm and lands, nnd all roads, doors, fences, w^alls, gates, stiles, cribs, 
rails, bars, trunks, culverts, gutters, ditches, drains, pumps, ponds, wells, banks, 
nnd glass windows, and also the interior of tho dwelling-house, and fine straw 
for thatching, and reptiir all old thatched roofs, and on failure in any of tho 
above respects, after notice in waiting of the same by the lessor or his agent, the 
lessor may repair tho same at tho expense of the lessee. 

That the lessoo shall do all team work nnd cairiago of materials from a 
distance of not more than ton miles, gratis, for any repairs of tho house 
and buildings, or works of any kind to bo done on the said farm and lands, 
whether such repairs ar(^ to bo done by himself or the lessor, and shall pay one- 
half part of tho cost of tho labour attending any of tho repairs to be done by the 
lessor. 

That the lessee shall protect young hedges, and keep clean and open all tho 
ditches and watorcoursos that are now on the said farm and lands, or that may 
bo made hereafter, and shall not cause or allow any obstruction or injury to 
streams, rivulets, ditches, or watercourses, or divert the water into other chan- 
nels, to the injury and inconvenience of adjoining tenants. And in cose of a 
breach of this clause, it sliall be lawful for tho lessor or his agent to do the 
w^orks above specified, and to remove any such obstniction, and compensate any 
person who may have sustiiinod injury by such breach, and to charge the cost 
thereof, and the amount of any compensation paid, against the lessee, and to 
apply tho first moneys coming to his hands from the tenant in liquidation of tho 
aforesaid charges, or to distrain for tho same as for rent in arrear. 

That tho lessoo shall not commit any act of waste or damage, or allow any 
person or persons in his employ, or under his control, to commit or sanction any 
person directly or indirectly in committing any such act in or upon any part of 
the said farm and lands. 

That tho lessee shall attend to prosecute any action or other proceeding for 
.trespass if required on being paid all proper expenses actually incurred by him 
"^in so doing. 

That the lessoo shall not break up any permanent pasture or down or grass 
land, without tho consent in writing of the lessor, under a penalty of five pounds 
per acre, and so on in proportion of any less quantity than an acre of the land 
so broken up, and for every time that such act shaU be done, the samp to bo 
recovered by distress as for rent in arrear. 

TirAT tho lessee shall not underlet any part of the said farm and lands except 


TTndcrletting. 
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cottages to labourers, nor allow any person to acquire a right of way or other 
easement not existing at the commencement of his occupation. 

That the lessee shall prune, pi’osoiTO, and properly train all fruit trees and 
shrubs, and keep in good ordor all enclosed and fenced gardens and gi’ounds, 
and BO leave tho same. 

That the lessee shall not carry away from the said farm, or othorwi'^o dispose 
of any grass, clover, seeds, hay, straw, fodder, roots, vtdehes, dung, manure, or 
compost of any kind, that shall grow or bo made on tho said farm, nor allow any 
other person or persons to do so, without previous coTiscmt in writing of tho 
lessor, under a penalty of five pounds for every ton of hay, straw, fodder, and 
manure so carried away or disposed of, to ho rocovorablo by distn‘sa as lor i-cmt 
in arroar. All sucli ]irodijco of tho said farm ami lands shall bt» anmnilly eon- 
siiuiod upon, and all dung made and arising therefrom shall bo laid on tho lajid 
in a pioper nmiinor to tho entire sati'^iaetion of tho lessor. 

That tho lossoo shall not use, alter or convert tlie buihlings or any part 
thereof for any other ]>urpose.s than thoso connected with tho dcmisii hereby 
made, nor make any addition to buihlings, or any alteration without the lessor’s 
consent in writing. 

Tha’J' tho los.seo shall not cut, lop, ftdl or wilfully injuro or suffer to bo 
injured any trees or saidiugs of tho .taid farm and lands, or that may lioroaft(‘r 
gi’ow thereon, under the piuialty of live pounds for evtTV tree or sa])ling so cut 
or felled. And shall not cut any hedgerows or underwood at aii iius(*as(»n:il)lo 
tiiTuj, nor at less thiui siieh growth, nor sulVer the sauio to n^maiji ahovo such 
growtli, as shall bo approved of by tlie lessor, nor injure or destroy any fence 
under tho penalty of live pounds for oveiy rod of hoilgorow or uiiderwooil, uud 
every yard of fcnc(' so iiriproj^cu’ly cut <tr destroyed, such sums respeetiv(‘ly to 
bo riicovi'rahlo by distress as lor rent in aiToar. 

Tuat the les.s('o shall not cut u]) any surfa(‘o ground or banks of hmeos for 
the purpose of carrying tho samo away for forming compost or majiuro, lu'aps 
nor inak(j .auv lUJW chalk pits without ju'ovious constmt in writing of tlie lessor. 

That tho lessoo shall in the last year of Ids tenancy leave all tho unspent 
nifinuro, dung and compost which shall havo been made and have arisen from 
tho produce of tho preceding year for tho use of tho lessor, but shall carry out 
only sueli dung, luanuro and compost as lie may bo aiilhori/.(!d and directed in 
writing by the lessor or his agent to do and not to do any labour or carriage to 
any manure or mould ^vitliout previous authority in writing from tho lessor or 
his agent. 

That tho tenant shall at tho determination of his ti'iiaucy leave and pro])orly 
plough and i)roparo in such maimer as tho lessor .sliall dir(‘et, the projiei jiro- 
})()ition of arable hind for a wheat season, .and sow, roll and liarrow in seeds on 
that portion of tlie larnks which is intended for a green crop, and not sulVei* 
such seeds to ho de])astiircd, otherwise than with sliec]), nor longer iJntu tho 
first day of Sejitemher, and ho shall also properly pre])are a suflici«'nt (pianjity 
of land under llio n'gular rotation, and sow it wdlli inangrd wur/els and tui’iiips, 
duly manuring, ploughing and otherwise cultivating tlie same for tlifi said root 
crops (and tho sai<l quantity of land, and its situation and preparation, .shall bo 
such as tbo lessor shall ilireet) : or, if the lessee shall refuse or neglect so to do, 
shall and will peniiit tlio lessor or incoming tenant to enter ujion any ])!irt 
of tbo said lands and to plough and to cany out all muiiuro, and prepare tho 
same, and sow, roll and harrow in seeds, inangol wurzol and turnips, and 
provide reasonable accommodathm for his liorses. 

That tho les.scc shall house and stack nil the corn, grain, puho and Lay which 
shall bo grown on tho faim in tho last year of tlio tenancy in the barns or rick 
yards adjoining thereto. 

That tho lessor shall he at liberty to take land to make now roads, or to 
widen old roads. Also to abandon and close up old roads on any part of tho 
said farm and lands, and tho lessen shall maintain such now or altered roads or 
tho parts of such roads as arc used by him. 

That tho lessor shall also bo at liberty to make alterations upon tho .said farm 
and lands, either by straightening boundaries, and with that object to cut new 
ditches or watercourses, to straighten old ditches and fences, and make new 
fences, and to enlarge or diminish fields and enclosures, or by exchanging lands 
with adjoining landlords or tenants or otheiwise, and if in consequence of any 
such alteration there shall ho any variation in tho acreage of tho said farm and 
lands hereby demised a proportionate increase or decrease of rent (as tho caso 
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Appendix B. (conveyancing precedents). 

may bo) shall bo paid or allowed according to such yariation. In case of dispute 
the points of difference shall be left to arbitration in the usual manner. 

That the lessor shall have power at any and at all times to take pieces or 
portions of land for the purpose of planting the same or for erecting buildings 
or other puiposo.s beneficial to the farm or the estate, allowing an abatement of 
rent for tho land taken according to the scale of rent per acre paid for the said 
land by tho lessee. In case of dispute tho points in difference shall be loft to 
arbitration in the usual manner. 

That the lessor shall havo power to select such lands to be drained as ho or 
his agent may think re<piiro draining, and tho lessee shall pay such additional 
rent (if any) as may bo agreed on in consequence of such draining, or in case of 
difference the amount of such additional rent (if any) shall be settled by arbitra- 
tion in the usual manner. 

Tjiat the lessor shall find timber in tho rough bricks, tiles, sand, and lime for 
the repair of cottages, gate.s, stiles, and culverts and other necessary repairs 
hereinbefore covenanted to bo done by tlio lessee, such materials to bo delivered 
to tho lessee within ten miles of the said farm and lands. 

That tho lessor shall do all necessary repairs other than those hereinboforo 
covenanted to bo done by the lessee. 

Troyided always and it is hereby agi-ccd and declared that on tho determina- 
tion of tho said tonanc'y the lessor shall havo and take all tho straw, haulm, and 
fodder to arise from the corn, grain, and pulse raised on the premises in the lust 
year on paying the charges of thrashing such com, grain, and pulse, and carrying 
the same to market within seven miles, and all the hay which shall then bo 
thereon according to tho valuation hereinafter meiitionod (which is to be made 
at u feeding price) and also shall pay tho lessee one half of tho actual cost of any 
lime laid in a quick state and 8])roud and at on(‘c ploughed in on tho premises in 
tho year preceding from which only one crop shall \myv> been eiiico taken and 
for all tho hedgerows, underwood, and grass ^vhich shall then bo on tlio premises 
and for any mangle wnrzcls, turnips, and seeds which shall havo been sown, 
rolled, or harrowed by tho lessee pursuant to the covenant hereinbefore con- 
tained and for tho fallowing, ploughing, sowing, and pre})aration of the arable 
lands hereinbefore agreed to bo left for a wheat season and for mangh) wiirzols 
and turnips including rent and taxes thereon and for tho foldtail and for all 
the unspent manure, dung, and compost to bo h'ft as hereinboforo mentioned, 
and for tho carriage of so much us shall be carried out under tho authority and 
direction aforesaid according to tho valuation of two impaHial persons to bo 
chosen by tho said i)artic8 respectively or in case of tho disagreement of such 
two persons according to tho valuation of an umpire to bc) chosen by them from 
tho amount of which valuation shall bo deducted any sum that may then bo 
duo from tho said lessee to tho said los.sor or for which the said lessor may bo 
liable by reason of the broach or nonpcrfonuance of any of tho covenants, clauses, 
or conditions heroin (jontainod on tho lessee’s part, and such umpire shall bo 
chosen previously to such two persons procot'ding on their valuation, and shall 
accompany them during tho progress thereof so that any matter in difforonco 
botween them may at once bo referred to such umpire with a view to the imme- 
diate settlement thereof, and no valuation purporting to bo made in pursuance 
of this clause or proviso shall have any force or effect, nor shall tho lessor or 
lessee bo bound thereby even although the same shall bo formally signed by such 
two persons and their umpire unless tho same shall contain an inventory and 
full and detailed account of every separate matter of valuation. 

[For ])romso for re-eviry^ see p. U03,] 

rRoviDED LASTLY and it is hereby agreed and declared between and by tho 
lessor and Icssoo that the A^cnltural Holdings (England) Act, 1875, shall not 
apply to the contract made by those presents. 

In witness, &c. 


Sect. 2\.--A(jrimliural Lease [of farm in South Wales) in exercise of a Potcer— 

Special Clauses, 

This Indenture, made tho day of 18—, Between A. B., of, &c. 

of the one part (hereinafter called tho lessor), and C. D., of &c. (hereinafter 
called tho lessee) of the oth6r part; Wiinesseth, that in consideration, &c. 
he, the lessor, in exercise of the power limited to him by the last will of J. B., 
deceased, dated the 15th day of July, 18—, and of all powers him thereto 


Testatum. 
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enabling, Doth bv this deed duly scaled and delivered by him in the prcsonco 
of two credible witnesses attesting the scaling and delivery by him of those 
presents appoint by way of lease, And doth uerebt demise unto the lessee 
Ann that farm, &c. [^pfircehand general words ^ see ante^ Sects, 30, 31,^. 890, 
and exceptions and reaervaiions^ sec p, 897]. To HOLD the said farm, lands, 
and premises hereby appointed and demised with the appiirtoniincos unto the 
lessee, his executors and aibninistrators from the 29tli day of Sopteinbor, 
18 — , for the term of twonty-ono 3"earfi: Yielding and paying, therefor, the 

yearly rent or sum of £ clear of land tux, tithes, tithe rent-charge, and ull 

rates, taxes, and assessments whatsoever f except property tax) by equal half- 
yearly payments on the 2oth day of Marcli and the 29th day of September in 
every year, the first payment to be made on the 2oth day of ^Farch, 18—. And 
ALSU YiELDftfG AND PAYING nil additional j’carly rent of £20 for every aero, 
and proportionally of every part of an acre of the meadow or pasture land hereby 
appointed and demised which shall bo broken up and converted into tillage. 
And the lessee doth hkeehy for himself, his heirs, ex(‘cutors, and adminis- 
trators, covenant witli the lessor and his assigns, and the reversioner or rov(^r- 
sionors, and his or their heirs and assigns, that the lessoo shall and ^\^ll [jtoff 
rents and taxes, see ante, Sret, 20, p. 880 ]. And EUUTllEn shall and will during the 
term hereby demised maintain and keep all the said buildings, tenements, gates, 
posts, and stiles, together with all other appurtenances ln'lenging to the said 
premises in good and sufficient repair, the lessee, his executors, administrators, 
or assigns being allowed a fiiillieient quantity of slati‘s, tiles, and uusawn timber 
for that purpose, and moreover shall and wdll at all times during tho said burn, 
when ne(3dful, duly cleanse and scour all tho ditches, tlrains, and walensourses 
thereto belonging. And PriiTHEK shall and will pt'rmit tho lessor and his 
assigns, and tlu^ reversioner or rovcihicjiiers, his or their heirs or assigns, and nil 
persons authoiized by him or them lospectively during 11»e said l(*rm at all 
reasonable times to enti‘r into and upon the said demised j)r(inisos to examine 
Ihe condition thereof, and to give notice in writing of any rej)airs re<|nirod, and 
after such notice leftcm the <lemised ]ucmi.ses, shall and will well and KuHiei(*ntly 
repair and amend the same withiii three calendar memths accordingly. And 
that tho lessee, his cxc'cutors, administiators, and assigns shall not assign, sot 
over, undciieuso, nndcilot, or part w'ith the ]M)sst*ssion of tho said demis(‘d pie- 
misos or any part thereof without the licoiico and consent in writing of tho said 

or his assigns or otluT tho reversioner or reversioners, his or their heirs or 

assigns, for that purpose first obtained. And J iiutueu, that the less(*e, his 
executors, administrators, and assigns shall and wdll from time to time use his 
and their best endeavours to preserve tho coppice, w’oods, uuderw’oods, yt)ung 
trees, and other trees, layias, and (piickscts of kinds now' standing, glowing, or 
being, or which during this demise shall stand, grow, or be in or upon the said 
demised jmanis(5S or any part thereof ; and shall not grow more than two wliito 
straw crops in succession on any part of tho land herediy demis(;d. And sliall 
and will consume on tho said preniiscs all tho hay, straw', clialT, turnijis, fodder, 
and haulm grown thereon dunng tho said term. And shall and w ill lay ull dung 
made therefrom on tho said demised premis(*H 3'ourly, or surb of tlie said demisecl 
fields as may be most in need of the same, and w'ill keep and leave tho said 
demised lands at the end or other sooner determination of tliis present leaso in 
proper fair proportions of seeds and fallow's clean and in good condition. And 
EUHTHKR, that the said lessee, his oxiTutors, administrators, or assigns shall 
not commit or eiifVer to ho committed any wilful w'aste, spoil, or dauiago upon 
tho said demised premises, nor plough, bieak up, or convert, or cause to bo 
convortod, into tillage, any part of tho meadow or pustuio land hon*by demised, 
nor cause to bo felled, cut down, lopped, to]»ped, stubbed up, or taken or carried 
away, spoiled, or destroyed any of tho excepted copj)ice, woods, underwoods, 
timber, timber- like trees, willows, sallows, alders, and pollards which may be 
standing, growing, or being in or upon the said demised j)remi6(38 . And moue- 
OVKR, that it shall bo lawful for tho said lessor and his assigns, and other the 
reversioner or reversioners, his or their heirs and assigns, and his or their suc- 
co^ng tenant of tenants, in tho spring season of the last year of tho said term 
to enter upon tho lands hereby demised, and with tho summer com to sow such 
of their said lands as unto him or them shall seem proper with clover and grass 
seed. And also to have all the dung made from tho said lands and promises 
during the last year of the said term thrown up in heaps for tho use of tho 
inconung tenant or tenants without any compensation for the same. AiO) 
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FURTTTER, that tho said losseo, his exficutors, administrators, or assigns shall 
sell to tho landlord, at a valuation to bo mado in tho usual way, all the hay 
the produco of tho last yoar of tho said t«rir> at a consuming price, and all the 
gi’oou crops on thS'said premises at tho expiration of the term hereby granted. 
And also all the com in tho straw tho produce of the lost year. Provided 
THAT notice of tho desire of tho said los.sor and his assigns, or other the rover- 
sionor or reversioners, hia or their assigns, to purchase such corn in the straw, 
ho given on or before tho 1st day of July in tho same year. Provided also, 
that if no such notice bo given, or if no agreement to purchase he entered into, 
the leasee, his executors, administnitors, or as.aigns shall be at liberty to im- 
hani and stack upon tho said premises all such com in tho straw as aforesaid, 
anil to thrash out the same at his own expense, leaving tho straw ^atis for tho 
succeeding tenant. Provided also, that the whole of such corn must bo 
tlirashcd out and removed on or before the 2Uh day of Docemhor next after the 
expiration of this d(‘miso. AxD tho said lessor for himsoli, his heirs, and assigns 
doth hereby covenant, proini.so and agree to, and with tho losseo, his executors, 
administrators, and assigns, in manner following (that is to say) : That the 
Icssiie, liis exocutf)rs, administrators, and assigns paying the rents horeinbofore 
re.scrvod, and performing, observing, and keeping all and singular tho covenants 
horeinhoforo contained, and which on tho tenant’s or lessee’s part are and ought 
to be performed, observed, and kept, shall and may poact'ably and quietly 
have, hold, occupy, pos.ses8, and enjoy all and singular tho said premises hereby 
demised, and every part and parcel thereof for and during all the term hereby 
granted. Provided aTiWAYS, that if either of tho said yearly nmts hereinbefore 
reserved and mado payable, or any part thereof, shall bo unpaid by the space of 
fifteen days next over or after any or either of the said days on which the same 
ought to have boon paid as aforesaid, or if the lessee, his executors, administra- 
tors or assigns shall neglect to fulfil and perfonn the covenants, provisoes and 
stipulations horeiivhcforo contained, or if in case of nonpayment of the said rent 
or rents there shall not bo found upon the premises suHiciciit distrainablo ofTccts 
to satisfy tho rent then due, and all expenses incident to distro-'^s and sale, or 
if it should happen that tho lo.ssi'c, his heirs, executors, administrators or us.sign8 
shall become oankrupt or insolvent, or in any manner com])ound with his or 
their creditors for the payment of his or their debts, then and from thenceforth 
in either of those cases it shall bo lawful for tho said lessee and his as.signs, 
or other tho rovorsioncr or reversioners, his or their heirs or assigns at any 
time thereafter into and u|xm tho said demised premises or any jiart thereof in 
tho name of tho whole, wholly to re-enter, and the same to have agnin, ro-posscss 
and enjoy as in his or their former estate this indontiiro or anything hert'in 
contained to tho contrary notwithstanding. And IT is IIEUEIIY AOREKI) and 
DE cLAltED, that such part only of tho Agricultural Holdings (England) Act, 
187o, as gives tho tenant a property in fixturt's allixod by tho tenant, shall apply 
to this contract of temancy. In witness whereof tho said parties to these proseuts 
have hereunto sot their hands and seals the day and year first above written. 


Sect. 22. — rnhlic-house Lease, Lease for years. Covenant hy Tenant to 

reside and ronduet JJnsiness, Proviso for re-entry on Forfeiture of Licence^ cfcc. 

This Indenture, made the — - day of , 18 —, Betaveen A. B. of 

and C. D. of (in which indenture tho term “laiidloni” means tho 

said A. B., and includes tho heirs and assigns of tho said A. B., and tho 
term “tenant” mean.s the said C. I)., and includes tho executors, adminis- 
trators and permitted assigns of tho said C. I).); WITNESSETH, that tho landlord 
doth demise unto the tenant All that public-house known ns tho Swan Inn, 

situate in Street, in tho parish of , in the county of ; togetW with 

all easements and aj^pinieiiances whatsoever, To iioiiD tho said premises unto the 

tenant, from tho day of , 18 — , for tho tenn of years thence next 

ensuing, Yielding and paying [insert reddendum, see ante, p, 873]: And 
thc^^nant hereby covenants with tho landlord as follows : That ho will pay 
tho said not rent us aforesaid: And will [insert covenants to repair, keep in 
repair, d'c., as agreed on. See ante, 873]: And will apply for and endeavour 
to obtain tho licence or renewal of licences which may for the time being be 
necessary for tho opening and keeping open during the tenancy the said 
premises ns a houso for the sale of nlo, beer, wine and spirits to Ix) consumed 
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on or off the promipcs : And will, so long as the nocossary liconoos can ho 
obtained for the purpose, use the said promises os a licenced inn or victualling 
house only : And will at all times during the said term reside on the pitunisos 
hereby demised, and will personally conduct the business of the sjiid public- 
house in a proper and orderly manner, not ponnitting drunkonnoss, disorder, 
gaming or unlawful games therein : And wull not do or suffer to be done upon the 
premises anything which may be or grow to bo an annoyance or damage or disturb- 
ance to tho lessors or their tenants, or whereby such licences as aforesaid, or any 
of them, may be forfeited or suspended or a renewal thereof withhpld : And wuU 
not assign or 8ub-let(a) the premises hereby demised, or any part thereof, without 
on each occasion first obUiniiig tho consent in writing of the landlord : And tho 
landlord covcjpants wdth tho tenant as follows : That ho w'ill forthwith insure and 
during the said term keep insured tho said promisos against fire to tho amount 

of £ at least in tho Tiro Otfico or somo other rospoctaiblo firo ofiico in 

tho joint names of the landlord and bmant, and UvS often as tho siiitl promisos 
shall bo destroyed or damaged by firo, that tho landlord will expend tho moneys 
received from such insuraneci office in rebuilding or reinstating tho same, it 
being ngi’eed that tho landlord shall not bo liable to i-cibnild or reinstato tho 
premises out of his owm moneys in any case whatevtsr: And that [f/istri 
covenant for quiet eujoymeuty 87ff] : PnoviDKD ALWAYS, and those presents are 
upou tho express condition that, if tho touant fail to obtain a licence for tho sale 
of intoxicating liquors to bo cousumod both on and off* tho premises, or if and 
whenever any part of tho rent ht'reby r(?s(^r\'ed shall bo in arroar for twonty-ono 
days, w’hother having been higally doniandod or not, or in case of broach or 
non-p(u-forinauce or non -observance of any or either of tho covenants on tho 
part of tho tenunt hereinbofore containod [cxcejd tho covclmlltJ^ to apply for 
licciicos and to soli licpiors so far as the same rcilato to spirits (:cj], or if 
and Avhonevor tho tenant shall bo adjudicated bankrupt, or if tho liconco of 
tho tenant shall ho forfeited, or if tho touant shall be convicted of any offoiico 
against the existing or future Licensing Acts [which shall bo recorded on tho 
lic(mco of tho tenant] (y); then and in any of sneli cases the landlord may 
enter upon tho promises hereby demised or intondod to be domisod, au<l tho 
saino may have again, repossess and enjoy as of his former estate. In WIT 7 
N£S3, &c. 


Sect. 23. — Lmne of Public- TIouaehy Firm of Brewers; Rent reducible in case, of 
Lessees (lea liny with Lessors for Liquor; Increase of Rent by Lessors^ Insurance 
Money ; Covenant by Lessors to renew at the end 0 / Term (z). 

This Indkntttiie, made tho day of — 18 —, Between A. B. and 0. D. 

both of &c., carrying on business as brewers in co-partnership under the firm of 
(hereinafter called the lessors), of the one part, and K. F., of «tc. (herein- 
after called tho lessee), of tho other part : WlTNK.ssETir, that in consideration 
of the rents horeinafbjr reserved, and of tho covenants by tho lessee hereinafter 
contained, The lessors hereby demise unto tho lusscu), his executors, adminis- 
trators and assigns, All that messuage and public-house called , situate 

in tho parish of , in tho county of , and now in the occupation of tho 

lessee : To have and to hold tho premises hereinbefore expressed to bo hereby 
demised unto tho lessee, his executors, administrators and assigns, for the term 

of years, from tho day of , 18— : Yielding and paying 

therefor during the said term tho yearly rent of £ (subject to the proviso 

for reduction thereof hereinafter contained), by four equal quarterly payments, 

on the day of , tho day of , tho day of , and tho 

day of , tho first of such quarterly payments to be made on tho 

day of , 18 — , and the last of such quarterly payments to be made in 

advance on the day of next immediately preceding the expiration of 

said term : And yielding and paying in the event (supra, p. 873) : And 
yielding and paying, as a further rent, tho sum or sums of money wmch the 


(w) For form of stipulation for leaving 
assignment or sub-lease with solicitor of 
ground landlord for registration, see 
Brooks V. BrysdaU, L. R., 3 G. F. D. 53. 

(x) This is suggested by the increase of 
duties under the Inland Revenue Act, 
1880 (13 k 44 Viet. c. 20, ss. 40-43). 


(y) See Wooler v. Knott, L. R., 1 Ex. 
D. 625 ; and G39, ante. 

(z) This precedent, which is inserted by 
the kind permission of Mr. Davidson, is 
taken from Davidson’s Procedents, vol. v. 
p. 134, only the special clauses being 
copied. 


Arp. B. s. 22. 
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Afp. B. b. 23 . 
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Insurance. 
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Appendix B. (conveyancing precedents). 

lessors, their heirs or assigns, shall expend in eiTecting and maintaining the 
insurance of the said messuage and buildings against loss or damage by fire as 
hereinafter mentioned, such last-montionod rent to bo paid on demand on tho 
next or any subseejnent quarterly day of payment happening at any time after 
tho said sum or sums shall have been expended : Tho said several rents to be 
paid clear of all deductions : Providkd always, and it is hereby agreed and 
declared, that if and so long as tho lessee, his executors, administrators or 
assigns, or tho tenant or bmants for tho time being of tho said premis(?s, shall 
deal with tho^lijssors or the persons or person who for the time being shall 

compose or succeed to the siiid finu of or tho said business thereof, for all 

tho porter, stout, beer and ulo sfdd and consumed upon the said premises, tho 
lessee, his executors, administrators and assigns shall, duiing the continuance 
of such dealing bo entitled to deduct from quarterly payment of the said rent 

of £ iho sum of £ , less income tax (if any) : And tho lessee doth 

hereby for himself, his heirs, executors, administrators and assigns, covenant 
witli tho lessors, tlnnr heirs and assigns. That ho the lessee, his executors, 
administrators or assigns, will during the said ttum pay tho rents hereinbefore 
reserved on tlio days and in manner hereinbefore nppoinledfor payment thereof, 
chiar of all deductions excci>t as aforesaid: [nad here imeri covenants to jtaij 
taoreSf and repair^ and painty and permit lessors to enter and view condition of 
premises^ and repair vpon three months' notice, p, 873, and nse the puhlic-honse 
a a a- licensed victual! ini/ house only, and not to do anythiny to forfeit the licence, 
and not to asait/n or iinderht without leave, pp. 81)0, 891] and will at tho 
expiration or sooner determination of tho said term do all necessary acts 
for assigning and transferring tho then existing licence or licences to Iho 
person to be named by tho lessors, their heirs or assigns, on payment only of 
tho aliquot proportion of tlio sum i>aiil for tho sarno [insert licre covenant to 
deliver vp in yrntd repair, proviso for re-entry, anil covenant hy lessors for quiet 
enjoymeui, pp, 87o, 87(3] and that the lessors, their heirs or assigns will through- 
out the said t(!nn insure and (unless w’hero any policy or policies shall bo vacated 
or forfeited by any net of tno lessee, his executors, administrators or assigns) 
keep insured against damage by firo tho said messuage hereby demised and all 

buildings for the time being upon tbo Sfiid i)roiiiiso8 for the sum of £ , 

in somo or one of the public offices in liondon or Westminster for insuiing 
against damage by fire, And will produce and show to tho lessee, his executors, 
administrators or assigns, whenever ho or they shall require it, the policy or 
policies of such insuraimo as aforesaid, and the r(^ceij)t for tho then current 
year’s premium and other sums payable in respoct of such insurance : And will, 
when and as often during the said tenn as the said inossuago and buildings 
hereby covenunted to be insured as afoicsaid shall be burnt down or damaged 
by fire, forthwith ap])ly all such sums of money as shall from time to time bo 
received by virtue of any such insurance in repairing or rebuilding and re- 
instating tho said niessungo and buildings so burned down or (lamagcd : 
1‘rovide]3 always, iievcrUicless, that tho lessee, his executors, administrators 
and assigns shall remain liable under tho general covenant to repair Lcjrcin- 
beforo contained, to make good any damage which tho money received by 
virtue of any such insurance shall he inadequate to repair: And that if 
tho lessee, his executors, administrators or assigns shall be desirous of 

taking a renowned lease of tho said premises for the further term of 

years, from the expiration of the said term hereby granted, and of such desiro 
shall, prior to the expiration of the said last-inoiitionod term, giyo to the lessors, 
their heirs or as-^igns, or leave at thoir last known place of business or abode in 
England, six calendar months* previous notice in wTiling, and shall pay tho 
said rent lanoby reserved, and observo and perform tho several covenants and 
agreements herein contained, and on tho i)art of the lessee, his executors, 
administrators or assigns, to bo observed uhd performed up to the expiration of 
tho said tenn hereby gi’anted, they, the lessors, their heirs or assigns will uiion 
the request and at the expense of tho lessee, his executors, administrators or 

assims [and upon payment by him or them of tho sum of £ as a premium 

for Slch renewal], and upon his or their oxecuting and delivering to the lessors, 
their heirs or assigns a counterpart thereof, forthwith execute and deliver to 
the lessco, his executors, administrators or assigns a renewed lease of the said 

premises for the further term of yeara, at tho same yearly rent and 

under and subject to tho same covenants, provisoes and agreements as aro 
herein contained other than this present covenant. In witness, &c. 
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Sect. 24. — Lease hy a Tenant for Life, Ac., pursuant to Mtkd Estates Act, 1877, 
40 A 41 VicL c. 18, s, 46 [ante, 5). 

Tnis Indenture, made the — — day of , 18 —, Between A. B. of 

, in the county of [escpiiro], of tlio oiio part, and C. 1). of , in 

tho county of [fanner], of the other part: Whereas the said A. B. is 

entitled to tho possession, or to tho receipt of tho rents and profits, of tho 
horoditainents hereinafter tlescrihed and intondod to be lieroby deuiisod, with 
tho appurtonaiices, as tenant thereof fen* his own life, or, as tlm case may he, 

under and by virtue of a sottloiiient created [by the will of h\, late of , 

os(pure, deceased, boarinf> date on or about tho day of , 18—, and ])rovod 

at , on or about tho — ■ day of •, 18—, or, by an indentnro dated on or 

about tho day of , 18—, and made or expressed to bo made between, 

&c., as the case may : AnI) WHEREAH the said A. B. has agreed to deiniso 
tho said liereditamonts to tho said C. D. in mannt*r hereinafter ajjpearin*^ : Now 
Tins INDEXTUUE WITNESSETH, that ill pur‘<uaiieo of tho said aj^reeiiient, and in 
consideration (/) of the rent and lessee’s covt'nants hereinafter rost'rvod and 
coutain<“d, He tho saiil A. 11. doth by th(‘se presents, made in i^xinviso and 
cx«^cuti(m of tho power vested in him under and by virtue of the Stdtlod lOstak's 
Act, 1877, and of all otlu'r statutes, ])Owers, authorities, esbites, rifjhts and 
interests, in anywise enablin^jj him in this behalf, AvroiNT, ihiiniso and lease 
unto the said 0. I)., his executors, administrators and assi^nis, All [liescrihe 
parcels and ycneral mords—ihe latter may he concisely expressed fZ/au], “ lof'othor 
with all and siii^mlar llie actual and rcipntod ri^^hts, nuimbers, oasonnmts, and 
ai)i)urtonances of the said jiremisos respectividy” — [KxtiEl‘T, and always re- 
served unto the said A. B. and his assigns, here state any exeeptions as ay reed on (A*),] 
To HAVE AM) TO HOLD tlio said [short yeneral description of the property, 
ex, yr,, “farm and lands”], and all and singular other tho premises herein- 
before expressed to bo dtauistid, witli tho ajipurtenances [oxc^ejit as before 
excepted], unto tho said U. D., his executors, administrators and assigns, fium 

tho (lay of last U), for tho term of years {m) thoneo next ensuing. 

Yielding and paying therefor yearly uud every year during the said term M 

tho rent or sum of £ sterling (being tho best rout that can roasonably 1)0 

obtained for tho said premises), by ccpial [(piartorly or half-y(»vrly] payments, 

on tho day of &c., stale, days if payment, the lirst of such payments 

to bo made on tho day of next : And tho said C. 1 ). doth hercdiy for 

himself, his heirs, oxcjcutors, administrators, and assigns, covenant with tho 
said A. B. and his assigns, in inaiinor following, that is to say, that ho tho said 
C. D., his oxecnitors, administrators or assigns, will, during the said term, pay 
unto tho said A. B. or his assigns (a), the rent hereby reserved, at tho times 
and ill manner hereinbefore mentioned and appointed for paymmit thereof: 
And EUltTUER, [Itere insert sudi miail and proper wvenanis as the lessor shall 
think Jit, and also a eonddion of re-entry on nonpayment for a period of 28 
days, or some less period, of the rent reserved (p) — All the covenants shonld be 
made with the said A, 11. *‘and his as.signs” — And after the nsnal tpndijied 
covenants for quiet enjoyment, add the followiny proviso, viz.] : Provided always, 
and it is hereby agreoil and declared, that neither the hoirs, executors or admi- 
nistrators of the said A. B. (but only his assigiisl shall bo liable for any breach 
of tho above covenant happening aftor tho deatn of tho said A. B. : And it is 
horoby ilochirod and agreed, that whenever tho assigns of tho said A. B. aro 
horeiiiboforo mentioned, such word ‘assigns’ shall be construed and doomed 
and taken to includo tho persons or person for tho timo being entitled to tho 
reversion of tho said demised promises immediately exjiectant upon tho dotonni- 


(t) No fine, &c. may be taken ; 40 & 41 
Viet. 0. 18, 8. 46 ; ante, 6. 

(A) Seo forms, (lost, pp. 897, 898. 

(/) Not from a future day, ante, 5. 

(#w) Not exceeding 21 years, ante, 6. 

(n) If necessary, hero say ** except such 
part thereof as elapsed on or before the 

day of last. * ’ Back rent may be 

considered os a benefit to the tenant for life 
in the nature of a fine or premium, that 
should be avoided. 


(o) If tho rent he rosorved and mode 
payable to A. B., his “heirs and assigns,*’ 
the lease will be void as an execution of 
tho power; I’elluivhj v. Gower, 11 Exch. 
274; 24 L. J., Ex. 289. 

(p) Seo 40 & 41 Viet. c. 18, s. 46, ante, 
5. The covenants must depend upon tho 
naturcof tho property demised, i.e. , whether 
a house or laud, &c. , and of tho terras actu- 
ally agreed on between tho parties. 


App. B. b. 24. 
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App. B. b. 24. nation of tho said term hereby granted, unlosB there bo something in the subject 
l^tnesTic” context repugnant to such construction ”(«). In witness, &c. (ante, 873). 


(Indorsement.) 

Received this day of , 18 —, of Mr. C. D., a counterpart of the 

within-written indenture duly executed by him. 

Witness, 


E. F. 


A. B. 


Dale and Por- 
tiCH. 

Itccital of Mopt- 
gfogo. 


Afprofnieiit for 
Lease. 

Tcstiitum. 


PuiwIk mill 
Ueuend Words. 

Exceptions. 

llubcndum. 


Ilodd(‘iuluin. 
I'l-oviso for 
Mort^nitfur to 
m-oive till' lloiit 
until Noiirn 
((ivi'ii to the 
contrary. 

Mortpifror's 
Iti'eoipts to 1)0 

Power to ^loit- 
KOffor to difl- 
triiin. 


Sect. 25, — Lease hy a Mortgagee and Mortgagor (<). 

This Indentuhe, made tho day of , 18—, between C. D. {mortgagee) 

of &c. of tho first part, A. B. [mortgagor) of &c. of tho second part, and JO. F. 

[leme) of &c. of the third part («) : WiTEitKAS, by indenturo dated the day 

of , 18 — , and made between tho said A. B. of tho one part, and the said 

C. D. of the (ither part ; for tho cx)nsiderati()ns therein mentioned, the said A. B, 
convoyed and assigned tho liiTcditauients horciiuiftcr diiscribed and intended to 
b(i demised (b^gother with otlior hcTodituinents) unto and to tho use of the sjiid 
C. I)., liis heirs and assigns, subject to a i>roviso for redemption thereof on a 
certain day therein mentioned and since past: And WUEEEAS the said C. D. 
and A. B. have agreed with tho said E. F to demise to him the said heredita- 
ments upon tho terms and in manner hereinafter appearing: Now 'JTiis I n dkn- 
TUKE WITNESSETH, that in pnrMiaiico of tho said agreement and in consideratu)ii 
of the rent, and lessee’s covenants hereinafter resi^rvcd and contained, TllE said 
C’. ll. (at tho request of tho said A. B.), according to his estate and interest in 
tho premises, doth dciniso, and tho said A. B. doth demise and confirm unto the 
said E. F., hia executors, administrators and assigns, All [tlrnnhc parcels^ : 
ToaETllEUwilh all aiidsingular tho actual and reputed rights, members, (niRomcmts 
and appurtenances of tbo said i^remiscs respectively [kxcept and always resta ved 
unto tbo said C. E., his heirs and assigns aU, here state any (mptants, 897] : To 
HAVE AND TO HOLD the said [messuage and land, and all and singular other 
tho] promises hereinbefore expressed to bo demised unto tho said E. F., his 

executors, administrators and assigns, from the day of [last or next 

or 18—] for tho term of years from thimee next ensuing, Yielding and 

PAVING [insert reddentlnniy seeante^ p, 875]: I’JiovlDED ALWAYS, and it isliereby 
agieed and deolar(*d, that until tlie said 0. D., his heirs, executors, uilnnuislra- 
toi-s or assigns, shall give notice in writing to the said E. F., his tixeeutors, 
administrators or a.ssigus, or h*a\() the same at [the durllmg-house on the said 
demised pve-niises], requiring tho said E. F., his oxtjcutois, administriitors or 

assigns, to pay tho said yt'arly rent of £ to the said C. D., his heirs or 

assigns, such yearly rtmt sluill bo paid unto the said A. B., his heirs or as.sigiis, 
and his and thou' receipts shall be ii valid discharge for the same: Piiovided 
ALWAYS, and it is hereby agreed and declared, that if at any time pre- 
viously to tho giving or leaving of such notice as aforesaid tho said 

yearly rent of £ or any part thereof shall bo unpaid by tlio space of 

[twenty-one] days next after either of tho days lioroiiiboforo^ appointed for 

! >ayinent thereof, then and in such case, and so often as tho same shall hajjpon 
although no formal demand shall have been made thereof), it shall bo lawful 
for tho said A. B., liis heirs and assigns, into and upon the said demised promises 
to enter, and thou and thci’o to distrain for tho said yearly rent, or so much 
thereof as shall be then in arroar, and impound and dispose of the distress or 
distresses so taken, or otherwise to act therein according to due course of law; 
to tho intent, that by .the ways and means aforesaid the said A. B., his heii's or 
assigns, shall and may bo fully paid and satisfied tlio arrears of the said rent, 
ami also all expenses incurred in respect of such distress or distresses: PfiOVlDED 
ALSO, and it is hereby agreed and declared, that notwithstanding these presonts 
or anything heroin contained tho said C. I)., his heirs or assigns, shall not bo 


Ah to the necessity for this proviso, 
see Williams v. Murrtll, 1 C. fi. 402; 
Smith L. & T. 281, 282 (2nd ed.). 

(0 The lessee must execute a counter- 
part; 40 & 41 Viet. c. 18, BS. 4C, 48, 
ante, 6. 

[n) If wished, the recital of tho mort- 


gage maybe avoided by describing C. D., 
of Ac., as ** mortgagee in fee of the heit!- 
ditaments hereinafter described and in- 
tended to be demised.”' And A. B., of Ac., 
as owner of the fee simple and inherit- 
ance of the said hereditaments) subject to 
tho Bald mortgage.” 
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darned to be a iiiortp;ageo or mortgagoos in possession until such notice shall bo App. B. b. 25. 

given or left as uforesjiid. Here Imee'a covenauta with the imrt<jiufpv[x) for 

payment of the rmty rates and taxea^ and to repair and leave in repair, dr, ; aho Ta'shco's ('«ve- 
proviso for re-entry hy mn'tyagee or mortgagor on non-payment of rent or non- 
performance of covenants; also the usual qualified covenant by mortgagee for quiet 
enjoyment, dec,; and {if so agreed) a proviso for determining the term before the 
expiration thereof hy ejfluxion of time. In witness, &c. (ante, 873). 


Sect. 26. — Lease of a Brickfield to two Partners — Concise Form. 

This Indenture mado the day of 18— Between A. B. of, &c, 

(hereinafter called tho lessor), and C. D. and E. E., both of, &c, (horoinaftor 
called tho lessees) of tho otlior part : Witnessetji that in considoratioii of tlie 
rent and monies hereinafter reserved, and of tho lessee's covenants hereinafter 
contained, the lessor doth herebj’' demise unto tho lessees, their c^xeeutors, 
administrators and assigns, All that piece or i)arcol of land situate, A-c., 
together with full libtaty to the lessees, their executors, administrators and 
assigns, to dig, work and get day, brick, (iarth and sand llierelVoin, and to 
make, manufacture and burn tlio same into bricks, ]n])es and tiles, and for that 
purpose to erect and coii.slriKJt on tin* same piece of land hc'roby tlemis(*d such 
machinery, kilns, sheds or other buildings and works as may be neei'ssary : 

To JlOLD tho said piece or parcel of land, liberlit's ami j)remises res]) 0 cti\ely 
hereby demised to tbe lessi'os, their executors, administriitors and .assigns from 

tho day of next lor the t»Tm of y<‘ars: Yikliuncj and payino nnitimri 

therefor the fixed yearly rent of £ to ho jKiid by 0 ([nal half-yearly payimmts 

on the day of , and tlie day of in every year, without any 

deduction (excei>t for landlord's ]H’opei'ty t.ax\ and also yielding and piiying a 
royalty of — - for every 1,000 bricks, to be paid on tbe da\s ufoiesstid, on 
nil bricks irnmufactured on the said piece or parcel of land during the half-year 
nrGC(;ding (),ich such payment : And the lessees do hereby for tbemsedvos, thoir 
neirs, oxticutors, administrators and assigns, and as a separate covenant each 
of them doth hereby iV)r himself, his heirs, executo3‘s, ndministiators and 
assigns, covenant with the h*ssor, his heirs and assigns, that they the lesscsis, 
thoir respoctiv<< oxi'cutoj’s, jidministrators or assigns, shall and will [pay thv 
“ rent and royalty hereinbefore mentioned,” and rates, s(c ante, Sfct, 14, p. K7 1 ] : 

And shall and will at all times during tho said term hensby granted, unless f*ovon.mt to 
prevented bj^ unavoidable accident, oft’ectiially and vigorously carry on the ‘ ‘ery on Trade, 
mainifaeturo of brick.s, ])i})0s and tiles on the saitl pic*(‘e or paiciel of land, Jind 
not disoontiiiue tho same, uTihjs.s prevoiitod as aforesaid, foi- tho sjtacc* of more 

than W'etiks in any one year: And shall and will at their own expense, 

within three calendar months after any day bim^k, earth or .sinid sJuill liavo 

been taken to the extent of acres, level the ground from which the same 

respectively shall have been taken, and replace tbe wliole of the surface st)il 
removed therefrom, so as to nmder tho surfaca? lit for agricultural purpo.ses 
[here insert any special stipulations) : ihioVlDKD ALWAYS, that if tho rout and 
royalty hereinbefore reserved, or any part thei iiof riispectively, sliall bo unpaid 
[proviso for re-entry, see post, p, 903]. In WITNESS, &c. 


Sect. 27. — Lease of Right of Hhooting, 

Tuts Indenture mad<; the day of , 18 —, Bk'I'ween A. B. of, &c. 

hereinafter called tho lessor) and C. J>. of, &c. (hereinafter called the les.seej, 
\VlTNE.SSETir that ill consideration of tho rent and lessee's covenant hereinafter 
reserved and contained The said Itjssor doth hereby demiso unto tbe said le.sseo 
All tuat the sole and exclusive right (subject only to tho concurrent rights of Parcels, 
tenants und(;r the Ground Game Act, 1880 ) of shcKiting, fowling, coursing, ftshiiig 
and sporting in, over and upon the fanns, lands, woods and plantations men- 
tioned in the schedule hereunder written, and situated in tho several parishes 

mentioned in the same schedule, and containing altogether acres or 

thereabouts, and also all that keeper's lodge situate at , now in tho 

(f) Fho covenants should bo mode with said A. B., his heirs and assigns,” other- 
”thG saidC. D., his heirs and assigns, wise they will not run with the laud; 
and also as a separate covenant with the ante, 47. 
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occupation of E. E. : To hold tlio said premises unto the said lessee from the 

day of last past, for the tenn of - — years, if the said lessee diall 

BO long live: Yielding and paying therefor the yearly rent of £ , by 

equal quarterly payments on the 2oth day of March, the 24th day of June, the 
29th day of September, and the 25th day of December in each year, with a 
proportionate ])art of the said rent up to the day of the decease of the said 

lessee within tlio said tenn, the first payment to be made on the day of 

next: And the said losseo doth hereby covenant with the said lessor, 

his heirs and assigns in manner following, that is to say, that ho the lessee will 
pay the said rent at the times lici’eiuhofore montioned, and will also pay all 
rates and taxes payable in respect of the said keeper’s lodge : And will exercise 
the said rights and privihjges hereby demised in a proper and sportsmanlike 
manner: And will during the said term at his own cost keep at least one 
effective gamekeeper who shall live in the said keeper’s lodge: And will at 
all times during the said term koop up a proper stock of game, and particularly 
of hen pheasants, and will to the best of his power preserve tho eggs and young 
of game birds from being destroyed or injured: And will not at any time 
assign or underlet, or otherwise part with the said rights and privileges, and 
other tho promises hereby demised, or any of thnn, without the consent in 
writing of the lessor, his heirs or assigns, first had and obtained for that 
puiposo : And tho said h'ssor doth hereby covenant with the sajd lessee that ho 

paying tho rent hereby reserved* and observing and porfonning tho 

covenants hereinbefore on his part contained, shall and may peaceably possess 
and tmjoy th(i rights and privileges and other tho jiremisos hereby demised 
without any interruption or disturbance from or by tho lessor, his heirs or 
assigns, or any person or jiersons lawfully claiming through, under or in trust 
for him or tliem or any of thorn : And that if this lease shsill di'tennino by tho 
death of tho said lessee during tho said tcjnn, ho the said lessor, his heirs or 
assigns, will pay or allow to tho executors, administrators and assigns of the 
said Icssoo all oxpousos incurred hy tho said lessee in prcsenirig and roaring 
tho game from tho end of tho preceding season up to tho day of the death of tho 
Boid losseo. In witness, &c. 

[The Schedule above referred to,"] 


Sect. 28. — ParceJa ‘-House in a Town, 

All that messuage or dwelling-house [with the coaeh-houso, stables, yard* 

garden, and outbuildings tluToto belonging] situate and known as No. » 

(Street in tho parish of in tho county of , and now in tho occupa- 
tion of hh F. 


Sect. 29. — Parcels — Piece of Land, 

All that piece or parcel of land situate at in the parish of in tho 

county of , and containing hy admoasuremont acres, roods, and 

porches or thereaheuts, as tho sumo is delineated in tho plan drawn in tho 

margin of those presents and therein coloured . And also tho messuage 

or dw^clling-houso and outbuildings now standing on part of the same pioco or 
parcel of land and also doliuoated in tho said plan and therein coloured . 


Sect. 30. — Parcels— Farm. 

All that messuage or farm-houso and farm with the cottages (now lot 

with tho fann), barns, stables, sheds, buildings, and several closes and pieces or 

parcels of land thereto belonging, known as the farm, situate in the parish 

of in tho county of and containing by admeasurement acres, 

roods, and porches or thereabouts, and late in tho occupation of , 

ailifl all which premises are more particularly described in tho schedule hereunder 
wi-itten and delineated with the cnattela in the map or plan drawn in the margin 

of these presents and therein coloured [such schedule and map being 

respectively extracts from the apportionment of tithe commutation rentcharge 

for the parish of aforesaid and from tho map referred to in tho same 

aiiportioumont]. 



EXCEPTIONS AND RESERVATIONS. 


896a 


Sect. ZY.— General Worde. 

Tooethbr with all rights, oasomonts, anrl appurtonarcoa to tho said promiaos 
heroby d^mUoi bolongiajj, or ropatod to bolong, or usually hold, occupiod, or 
onjoyod therewith. 

Sect. .‘12. — Grant of a Right of Road (in a Ltnee), 

Together with all and singular tho aotiial and roputod rights, mombor.s, oaso- 
monts and appiirtouincos of tho said proinisos rospootivoly ; And with full and 
froo liberty, liconeo, power and authority for the lessee, his exoeutors, ad- 
ministrators and assigns, at all times during tho continuance of this dcniiso 
for him and thorn and his and their agents, servants and workmen, and tho 
touants and occupiers for tho tirno being of tho land hereby d(*mi.s(*(l, or of any 
buildings to bo erected thereon, at his and their will arnl pleasui’e, and wliethor 
by night or by dav, and for all legitimate* purposes whatsoever to go and return, 
pass and repass with <u* without horses, carts, waggons, wains and carriagoa of 
any description laden or unladen, and also to drivci all manner of eattlo and 
beasts whatsoever, in, along, over and through [ten] feid at least in breadth 
of certain closes of land of him tho lessor, situate and adjinning the [most 
easterly end and tho south-easterly aide] of tho said plot of land hon*inbeforo 
dcscrib(id and hereby demised, in order to afford fnie(»gressand n'gnvss from and 

to tho said plot of land luindiy demised, and tho high road leading from to 

— , and which said intiuifl'Ml right of road or way, togotlier with its course or 
direction, is delineated and set forth in tlie said plan heronpon indorsc'd and 
theri'in c.olourJMl hronn^ the h'ssoo, his executors, administrators and assigns, 
nevertheless making good from time to time all damage done to the said land, 
tho right of road over whieli is so granted as aforesaid. 


.Skct. d.’l. — Rrcijdion and Rm'r cation of Use if RoodSy ctr. 
lilxcEnT and always rc'servi'd unto tho lessor [his heirs and assigns nr exo- 
eutors, administrators and assigns], and his and their lessees and tonants in 
common witli the lessen, tlio full and free use of all roads and ways which may 
tit any time during the? term hereby [agreed t(» bo) granted, bo inado or sot out 
iipou or over any part or parts of the said land bereby [agreed to bo] demised ; 
he the lessee, his ex(;cutors, administrators and assigns, repairing, keoping and 
leaving tho same in good repair so long as the same shall continue private roads 
or wavs. 


Sect. .‘11. -ExapUon and Reserration of IW of J)r<iinSy itc. 

Excei'T and always reserved unto tho le.^sor, [his h(3ir.s and assigns or 
executors, administrators and assigns], and his and their lessees and tenants, 
free passag(5 and running of water aud soil coming or to come from any other 
lamls or buildiugs of tho lessor, his [heirs or assigns, or oxocutors, adminis- 
trators or assigns], adjoining or near to tho promises hereby demised, in and 
through tho cbaimels, drains, sewers and watercourses belonging or to bo made 
thereto (y). 


Sect. .35, — Exception and Reservation to Landlord of all Timber and TneSj Mines, 
Minerals, Quarries and Games d:c. 

Except and always reserved unto tho lessor, his heirs and assigns, all 
timber and timberliko trees and trees likedy to become timber and all other trees 
whatsoever, whothor now standing or being, or which hereafter during tho said 
term shall be standing or being upon the said demised premises : And also all 
mines, minerals and quarries: And also (subject only to tho concurrent rights 
of the lessee under tho Ground Gamo Act, 1880 (z) ) all game and wild fowl, 


(y) This exception extends to water and 
soil coming through the adjoining premises 
but not to the refuse of tan pits. Chadwick 
V. Marsden, L. R., 2 Ex. 285 ; 36 L. J., 
Ex. 177. 

L.T. 


(;) In law, it is immaterial whether this 
saving is inserted, but it may be desirable 
to insert it to show that tho question has 
not been forgotten. 

3i.* 


App. B. 8. 31, 


Appurtenances. 
Right of Rood. 


Witli lEnrscs, 
Curts, &c. 

Anil with 
tliitac, 


RfNid (Idincatod 
in i'lan. 


Kxooptiona of 
Timber and 
Trees. 


Mines, Minerals 
and Quarries. 

Gamo. 
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woodcocks, Boipos, quails, landrails [doer] and rabbits, and also tbe sole liberty 
of bunting, coursing and shooting in, upon, through and over the said lands and 
premises, and at his and their free will and pleasure, and for that purpose it is 
hereby declared and agreed that the lessor, his heirs and assigns, and his 
and their friends ((t), companions and servants, with dogs and horses, from time 
to time, at all seasonable times of the year during tho tenn hereby granted, 
may enter into and upon the said demised promises or any part thereof, to 
hunt, course and shoot thereon, and tho game and wild fowl, woodcocks, snipes, 
quails, landrails and rabbits there killed and taken to have and cany away to 
tno use of the lessor, his heirs and assigns, ho and they doing no more 
damage to tho siiid lands and premises or the crops thereon growing and being 
than what noco.ssarily happens in killing, taking and follo\sing such game and 
other animals: And also, that he the lessee, his executors, administrators 
and assigns, shall and will from time to time and at .all times during the said 
term use his utmost endeavours to presoiTo tho nests and eggs of all partridges 
and pheasants, as well as tho young of those birds and of all manner of game, 
free from injury and from being taken and removed from the places whore the 
same may be found, except for tho necessary preservation thereof, and when 
such removal shall become necessary, then the lessee, his executors, admi- 
nistrators and assigns, shall and will take due and proper cai*o of such eggs and 
young birds as aforesaid, and endeavour to rear them for the uso of tho 
lessor, his heirs and assigns: And also reselling to tho lessor, his heirs 
and assigns, free liberty and power into, upon or over tne said demised premises, 
upon or for any other reasonable purpose or occasion whatsoever, doing thereby 
no wilful or unnecessary injury or damage to tho com, hay, gi*ass or fences of 
the lessee, his oxccutors, administrators or assigns. 


Sect, 36 . — Exception and Reservation to Landlord of all Mines, itr, 
Except and always reserved unto tho lessor, his heirs and assigns, all 
mines, veins, seams and bods of stone, coal iind c.anncl, and all olh(‘r mines, 
minerals, delphs and quarries whatsoever, which now are or luToafter during 
the said term hereby granted or created, shall bo found or bo within or under 
the said hereby demised land .and premises, or any part Ihcrouf ; together with 
full and free liberty, power and aiiihoriiy to and for tho lesisor, his heirs 
and assigns, and his and their servants and w’orkmen and others, by his and 
their authority, wdth or without horses, eurts and other carriages and all 
necessary inqiiements and materials, at all times during the said term to enter 
into and upon tho land and premises hereby deiniscul, or any pai’t themof other 
than any such part or parts of tho surface thereof in or upon which there shall 
be any building, reservoir, drain, watercourse or stream in uso for carrying on 
tho business which may bo cjirricd on by the lessee, his executors, adminis- 
trators or assigns in and upon tho said promises or adjacent thereto : And to 
sink any pit or shaft therein, and to make any way or ways therein or thereon 
for tho purpose of carrying and convojung coals, stono or minerals, and to 
bore, search for, dig, got, carry away and dispose of such coal, cannel, stone, 
slate and minerals respectively, without paying any compensation for any un- 
avoidable or ordinary damage to bo done or occasioned thereby (i), ho and 
they making compensation to tho lessee, his executors, administrators or 
assigns, for all damages to bo done or occasioned in or by tho making any pit 


(a) The words “any friend, “ are not 
confined to a single friend at a time ; 
Gardner v. Colyer, 12 W. R. 979; 10 
L. T., N. S. 716, Q. B. 

(h) Where mines are excepted and re- 
served they must not ho worked in such a 
n^anner as to let down the surface or 
buildings then erected thereon, ff arris 
V. Rydiny, 6 M. & W. 60 ; Humphries v. 
Rroaden, 12 Q. B. 739; 20 L. J., Q. B. 10; 
Richards v. Harper, L. R., 1 Ex. 199 ; 36 
L. J., Ex. 130. But an exception or reser- 
vation in a lease may be so framed as to en- 
title the lessor to remove tho vertical or 


lateral support, and so in effect to dovogate 
from the grant, without paying any com- 
pensation for tho damage. Williams v. 
Raynall, 16 W. R. 272, Wood, V.-C. 
Where, under an inclosuro act, all mines 
and minerals are reserved to the lord of 
the manor with full powers to win and work 
them, he has aright so to work them as to 
let down the surface, makingcompeusation 
for the damage. Duke of Buceleuch v. 
Wahejield (in error), L. R., 4 H. L. 377 ; 
overruling L. R., 4 Eq. 613; 36L. J.,Ch. 
763. 



RESERVATIONS— COVENANTS NOT TO ASSIGN, ETC. 

or shaft in or under the said premises, or by making any rail or other ways as 
aforesaid thoroon, or by digging, getting and canying away such coals and 
caniiol, stone, slato and other minerals m or after tho rate and proiiortion 

following (that is to say), at tho rate of for every supcrficiul scpuiro yard of 

land for a year, and so in proportion for any greater or less quantity than a 
yard, or a longer or a shorter space than a year: And also, oxc<‘ptiiig and re- 
serving unto tho lessor, his heirs and assigns, full and free liberty at all 
reasonable times during tho said term hcrebj' created, with or without surveyors 
and workmen, to enter into and upon all or any jiart of the said hereby demised 
premises, in order to inspect tho condition thereof. 


Sect. 37. — Reservation of Timhcr and Minerals^ [Concise form.) 

Except and alwa^’^a roservod unto tho lessor, his heirs nud assigns, all timber 
and other trees, pollards and saplings, and all mines and minerals, with full 
liberty of access to cut, work, and caivy away tho sumo respectively, 


Sect. 38. -Specutl form of Covnumt not to Assujn or Uudirht. 
that tho tenant [tho said C, !>., his executors, administrators and 
assigns] will not assign or underlet tho premises hereby demised or any part 
thereof, cx<;ept to a respectable and solvent assignee or nnder- tenant, nor without 
having given two months’ previous notice in writing to tlio landlord [the said 
A. 11., his heirs and assigns] of tho name and abode of such proposed assignee 
or under-tenant. 


Sect. 30. — Another form for a DivcUinj/^llonse. 

And that the tenant [the said C. I)., his executors, administrators and 
assigns] will not assign or underlet tho premises hereby dtmiisinl or any part 

thcreol: excijpt furnisbod for tlm period of inonlbs, without tho leave in 

writing of the landlord [tho said A. lb, his heirs or assigns] tirst obtained : 
Providt'd always, and it is horebj" agreed by and botweem tlio parties hereto that 
biich leave shall be granted without pecuniary consid(‘ration, und shall not bo 
withhold in the case of a proposed assigue.o or nmb'v-tenant, w'hoso respec- 
tability and solvency shall be vouched for by any two persons being either 
justices of tho peace, bankers or solicitors. 


Sect. 40. — Covenant for Notice of AssujnmenU^ ** The Norfolk Clause,^* 

And upon every assignment of tho said promises, or any part thereof not being 
by will or operation of law without deed, will, walhin one calendar month there- 
after, give notice thereof in writing to Iho reversioner or rcsversioncrs, or his or 
their agent, stating in such notice tho name, place, or rosidoneci, or business, 
and description of tho party to whom such a.s>ignment shall be made, and will, 
within such period of one calendar month produeo to the reversioner or rever- 
sionors, or his or their iigcnt, sucli assignment or a duplicate or attested copy 
thereof, of which notice and production having been duly given and mado a 
stamp or memorandum on such assigninont duplicate or attested copy, or on a 
duplicate of such notice, signed by the reversioner or reversioners, or by his or 
their agent on his or their behalf, shall bo conclusive ovidonco. 


Sect. 41. — Covenant to Insure. 

And also will during every part of tho said term other than tho last twenty 
years thereof, insure and keep insured tho buildings for tho time being, on tho 
mund hereby dcmisc<l, in soino respectable ollice for insurance against fiit) in 

England in the sum of , and will, during tho last twenty yeiirsof the said 

term, keep insured tho buildings for tho time being on the ground hereby 
demised, in some respectable office for insuranco against tiro in England, in such 
sum 08 the agent for the time being of the reversioner or reversioners shall at 
the commencement of, or during such twenty years, from time to time, fix and 
determine, and in default of any such fixing or determination in the sum 

of , and will, if required so to do, produce tho receipts for the premium of 

such insurance for every current year to such agent as aforesaid. 
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App. B. b. 42. Sect. 42. — Covenant top'oduce Copies of Deeds of Assignment, &c* 

And will, if and whonever the said premises hereby demised, or any part 
thereof, sliall bo assigned, underlet or otherwise disposed of, deliver, at his [and 
their] own expense, an attested copy of the deed of assignment, underletting 
or disposition, and of every plan thei-oon, to the landlord [the said C. B., his 
heirs or assigns], or his [or their] solicitors within days aft(5r the exe- 

cution thereof. 


Sect. 43. — Proviso that Tenant may remove Fixtures {b). 

I^ROVIDED ALWAYS, and it is hereby agreed and declared, that if the tenant 
shall affix to or on the premises anv fixture which shall not be so affixed in 
imrsuanco of some obligation in that behalf, or instead of some fixture affixed to 
f)r on the premises at tlio date of the eommenecrneiit of the lease hereby granted, 
then such fixture shall belong to and be removable by the tenant at any time 
during the term hereby granted, or within twenty-one days after the determina- 
tion thereof : Provicled always, that the tenant sliall make good all damage to 
the said promises hereby demised or any part thereof by such removal, and shall 
give one month’s previous notice in writing to the Ijindlord of his inleution to 
remove such fixture, and at any time before the expiration of the notice of 
removal the landlord by notice in wiiting to the tenant may elect to purchase 
such fixture at a fair value, and thereupon the same shall bo left by the tenant 
and become the property c»f the landlord : i*r(»vi(led also, and it is hendiy agreed 
and declared, that the landlord shall, during the remainder of the said term, bo 
entitled to an additional rent equal to £o p(T cent, on the purchasc'-moncy of 
any fixture so purchased by him as aforesaid, to be enforceable in the same 
manner as the original rent hereby reserved. 


Sect. i L— Proviso fur Compensation for Tenant's Improvements of House, 
PnoViDED ALWAYS, and it is herc;by agreed and declared that the tenant may 
execute, in a workmanlike manner, all such improvements of and additions to 
the .said messuage and jiremises as Ik; may tliink ])ropor, keeping and delivering 
up in good ropiiir all such improv(MneiitH and additions, and that at the oxpira- 
tit)n of the term hereby (!r(*ated tin; landlord shall pay to tlie fcuiant a sum efjual 
to [ten] years purchase of thi; additional rent, if any, whicli shall be obtained 
for the said iiicssuuge and priMniscs by reason of siudi iriiprovenu‘nts and addi- 
tions, sucli sum to be payable either immcdiat(3ly on a reletting of the said iiies- 
sungo and jiromises, or at the option of the landlord, by [ten] yearly instalments 
with intort;st upon unpaid instalments at the rate of five per cent, per annum. 


Sect. Ao --P roviso fur aflcaving House to he inspeeUd by intending New Tenant 
during last 'Three Months of Ttrm (c). 

And that the tenant will at all reasonable times [at any time between the 
hours of two and five in the uiternoon] duiing the three calendar months pre- 
cedinji: the terniination of the tenancy at the request of the landlord or his agent, 
ponnit tho said demised premises to be inspected by person or the agent 
authorized in writing of any person bon^ fide desirous of becoming tenant to the 
landlord, and having given his name and address to tho tenant or one of his 
servants. 


Sect. 46 . — Proviso for Resumption of Lessor of all or any part of the Land demised, 
on giving Three Months' Notice, and making Compensation f<yr Improvements, 
<fcc. — Residue of Rent to be reduced proportionately, 

Provided nevertheless, and it is hereby lastly declared and agreed by and 
between the said parties hereto, that in case the lessor, his heirs or assigns, 
shall at any time, or from time to time during the continuance of the said term 

(h) This clause ie an adaptation to non- (t*) Sec another proviso, ante, Sect. 16, 
amcnltural tenancies of the 63rd section p. 879. 
of the Agricultural Holdings Act, 1876. 



RESUMPTION OF LAND. 


ms 


hereby granted, bo minded and doHirous of having any part [or parts or the Apr. B. s. 46. 

whole] of the said land hereby doinisixl delivered up to him or them, and of — 

such his or their mind and desire, shall give three calendar monthn* notice in 
writing to the lessee, his executors, administrators or assigns, or leave tlio 
same at his or their last or u.suul place of abode, or upon tho saitl demised 
pixjmisofl, such notice to exj)iro at any time of the year, then at tho expir.ition of 
such notice so given or h'ft as aforesaid, ho tho lessee, for himself, his 
executors, administrators and assigns, doth lioreby covenant ])cacenbly and 
quietly to yield and suriender up, and that the lessen*, his heirs and as.^igns, 
shall and may take peac'oahlo and (]uict possession of such part or parts of the 
jiaid land as shall he mentioned and included in such iioticti as aforoaid, ho tho 
lessor, his heirs or assigns, i)aying to tho lessee, his executors, administratois 
or assigns, a reasonable iind fair coini)en.'«ati(m in res])cct of thc^ inonies 
which may have betai laid out by tho Iess<*e, his executors, udininislrators 
or assigns, in improving th(j condition of so much of the said land as shall 
bo so given up to tho lessor, his heirs or assigns as hereinhefeu’o mentioned, 
and then and Horn th(‘nceforlh tho rent reserved by this indenture shall bo 
reduced at tho rate of [£2. 2;^.] for each and ev<»ry acre, and so in pi opor- 
tion for a less quantity than an acre, that may ho given uj) to tho lessor, 
his heirs and assigns as aforcs»iid, and the remainder of tho said land shall be 
hold bj’’ the lessee*, his executors, adniinUtrators or assigns, at such reduced 
rent, and the le^sm*, his heirs and assigns, shall have the same jKWers and 
remedies in all respects as if the le.iJ-e had originally boon granted at such 
reduced rent, and all and every the covi'uants, clauses, ]>r(>visions, stii»ulations 
and agrotauent.s herein eoutaiinxl shall be as valid ainl i*nei“tual of and lor so 
much of the laud hor(*bv domiMHl as shall not bo iiicludi-d in any such notice, 
and this indenture slmll bo road and construed in all ri’specls, in relcrcnco 
thereto, as if sucli reduccal rent had been tho original rent rc>erv(Ml thcrinn and 
tho land oiiginally demised had l)(!on tho laud not included in any Hiich notice 
as aforosjiid, and the covenants, clauses, provisoes, stipuhitions and agrcoirients 
heroin contained had only related to such last-mentioned land. 


Se(;t. 47. -Noiicv. to take Land pursuant to the nlm'e. Proviso (d)» 

To Mr. J. G., tho executor of tho will of 0. D., deceased, and to all others whom 
it may coiictn n : 

Pursuant to and by virtut' of a certain indenture of lease, fhitod llio day 

of , 18 and mad(j belwcen A. 15. therein dcsciibod of the one part, and 

tho said C. I), of th<'- other pai t, 1 hereby give you notice, that 1 am <losirou8 of 
having delivered up to mo at the expiration of three calendar months Iroin tho 
service of this notice upon jmu, tho peaceahlo and qui(!t possession of all that 
piece of land situate, &e. [and w'hioh said piece of land contiiins by admeasure- 
ment 22a. 2ii. 14i\ or thereabouts, and is bounded by tho sea wall towards tho 
river Thames, and on all other shhis by a ditch which R(;puratc.s tlie sumo Irom 
other marsh land now belonging to mo], together with all the appurtenances 
thorounlo belonging: And 1 retjuiro you to deliver uj) jiossession of the samo to 
mo accordingly, and to surrender all your intcro>t in tho sumo to mo, at tho 
expiration the .said three calendar months; and, in consideration thereof, I 
hereby olfer and agreo to allow you a roasonablo and fiiir comi)on8atiou in 
respect of any mojiitjs wdiicli may have been laid out by you in improving tho 
condition of the said piece or parcel of land above d<?.s(’ribcd, and to roloaso you 
from all liability to tho payment of rent, for the said ])icco of land with tho 
appurtenances under tho said indenture of Ica^o from the time of my taking 
possession of tho said piece of land : And I horchy further givo you notice that 
tho reversion in fee simple of and in all and singular tho land and hereditaments 
comprised in tho said indenture of lease w'ith tho ajmurtonances was conveyed to 

mo by the said A. 15. by indenture dated the day of — ; , 18—, and mado 

between the said A. 15. of the one part, and ino the undersigned E. F. of tho 
other part, and that I am now the absolute owmer of the said reversion. Dated 
this day of , 18--. 1^- of, &c. 


{d) A landlord was empowered to rc- 
BUine possession of any part of the land 
demised in case it should be required by 
him **for the puipose of building, plant- 
ing, accommodation orotheruife Held, 


that this did not entitle him to resume 
possession of land required by a railway 
company so as to defeat the tenant’s right 
to compensation. Johnson v. Edgware R, 
Co.y 35 Beav. 480 ; 35 L. J., Cb. 322. 
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Atp. B. b. 48. Sect. 48. — Covenant hy Lessor for Renewal of Lease. 

And the lessor doth hereby for himself, his heirs, executors, administrators 

and assigns, covenant -with the lessee, his executors, administrators and 
assigns, that if the lessee, his executors, administrators or assigns, shall 
be desirous of taking a renewed lease of the said premises for the further 

term of years from the expiration of the said term hereby granted, and 

of such desire shall, prior to the expiration of tho said last-mentioned term, 
give to tho lessors, tnoir heirs or assigns, or leave at tho last known place 
of business or abode in England six calendar months’ previous notice in 
writing, and shall pay tho said rent hereby reserved, and observe and perform 
tho several covenants and agreements heroin contained, and on the part of the 
lessee, his executors, administrators or assigns, to bo observed and performed 
up to tho expiration of tho said tonn hereby ginntod, they tho lessors, their 
heirs or assigns, will upon tho ro(iucst and at the exjienso of tho lessoo, hia 
executors, administrators or assigns (and upon payment by him or them of 

tho sum of Jb as a premium for such ronowal), and upon his or their 

executing and delivering to the lessors, their heirs or assigns, a counterpart 
thereof, forthwith execute and deliver to tho lessee, hia executors, administra- 
tors or assigns, a renewed lease of tho said premises Ifor tho further term of 

years at tho same yearly rent, and under and subject to tho samo covenants, 
provisoes and agreements as are heroin contained, other than this present 
covenant. 


Sect. 49. — Covenant hy Lessor not to permit Nuisance in adjoininy Houses. 

And further that ho, tho lessor, his heirs utuI assigns will not permit or suffer 
to bo done in or upon tho other houses and land up])ertaining thereto respec- 
tively, situate in lload aforesaid, and belonging to liim the said lessor, any 

act which may bo or grow to bo a nuisance to the lessee, his executors, 
adnainistrators, and liconscjd assigns and subtenants, and that tho lessor, his 
heirs and assigns will at all times, upon tho reasonablo request of the lessoo, his 
executors, administrators, or licensed assigns or subtenants, permit him and 
them to bring any action or proceeding, and i)ro.seciito tho same at law or other- 
wise in tho name or names of tho lessor, his heirs or assigns, with the full 
benefit of all restrictive covenants in that behalf entered into with him and them 
by the tenants of such houses as aforesaid. 


Sect. 50. — Covenant hy Lessor to produce to Lessee his Title Deeds, cfcc., subject to 
usual Proviso for its Defeasance. 

After the usual qualified covenant for quiet enjoyment, say, “And ALSO shall 
and will at all times during tho said term at tho request and expense of tho 
lessee, his executors, administrators and assigns (unless prevented by 
inevitahlo accident) produce and show forth to them or oithor of them, or to 
their or his attorney or agent in England, the several deeds, evidences and 
writings mentioned in tho scliedulo hereunder written, and at the like request 
and costa (unless prevented as aforesaid) furnish the lessee, his executors, ad- 
ministrators and assigns, with copies or extracts attested or unattested of or 
from tho same deeds, ovidenco and w’ritings or any of thorn, and shall and 
will pemiit any person or persons lawfully appointed by tho lessee, his ex- 
ecutors, administrators or assigns to examine such copios an<l extracts respec- 
tively with tho originals : Provided always, and it is hereby agreed and declared 
between and by tho said several uarties hereto, that in caso tho lessor, his 
heirs or assigns, shall at any time noreaftor during tho said term deliver up or 
cause to bo delivered up to any person or persons tho said deeds, evidences 
and writings hereinhofore covenanted to bo produced, and shall procure the 
person or persons to whom tho samo shall ho so delivered, at his and their own 
cost, to outer into a covenant with tho lessee, his executors, administrators 
or assigns, to tho same purport and effect and of tho same legal validity as 
the covenant lastly hereinbefore contained, then and in that caso and upon 
dolivorj’ to tho lessee, executors, adrainistratoi*8 or assigns of si&h new covenant, 
tho said covenant lastly hei'cinhofore contained shall cease and be void. 

Add a schedule of (he deeds, cCt,, at the end of the deed. 
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Sect. b\.~-~Covenant by Landlord not to distrain, App. B. s. 61 . 

And the landlord hereby for himself, his heirs, executors, administrators and 
assigns, covenants with the tenant, his executors and administrators and assigns 
that except in the case of thi3 bankruptcy of tho tenant or his assigns, he the 
said landlord will not distraiu for rent in arroar, if any, but will recover tho 
said rent so in arroar by ordinary action at law only. 


Sect. — Undertaking hj a Landlord not to distrain on a Lodger* s Goods, 

Landlord's address and date. 

Sir,— In consideration of your l)ocoming [or “having at my request bocoino ”] stump, «*/. 

a lodger in the house of my tenant 0. 1)., situate and being No. -- , Street, 

in tho parish of , iu the county of , and of one piq>])i‘icorn now paid by 

you to mo (tho roooi])t whereof is liercby acknowhidgod), 1 Jiorcby undertake 
and promise you that I will not distrain upon any of your goods or cliattols for 
any rent duo or to become duo to mo from, tho said 0. L)., oxc^opt whon runt 
shall bo duo and iu arroar for [sovon] days or more from you to tho said 
0. 1)., and then only to tho oxlont of such last-montionod arroars (r), with the 
lawful expenses of and incident to a distress for that amount. 

To Mr. E. E. Yours, &c., A. D. 


Sect. oil . — Proviso for Ue-euiry — The Absoluie, Form, 

riiOVlUEl) ALAVAYS, and it is expressly agreed, that if Iho rent lioroby reserved, 
or any part thereof shall bo unjuiid for fifteiui days after any of the days on 
which tlio same ought to luivo beem paid (although no formal demand shall 
havo been made thereof), or iu cas(3 of tho breach of any of tho cov(Miauts and 
agreements herein contriined on tho part of the said lessee, his executors, 
administrators and assigns, thou and in either of such cases it shall b(5 lawful 
for tho said lessor ut any time thereafter into and u])on tlio said dcmisotl 
promises, or any part thereof, in tho name of the whole to rc-ontor, and tho 
sumo to have again, n'possf'ss and enjoy as of his or their former estate, any- 
tliing lioroinafter contained to tho contrliry notwithstanding. 


Sect. 5*1. — Qualification of Proviso for Ile-eniry (/). [Mr. Davidson's form,) 

PnoviDED ALWAYS, that except for non-pajunoiit of rent within days as 

aforesaid, or for a breach of covenant committed or siilfei’ed after notice in 
wiiting of an intention to re-cnbT for tho .same us hendniiftor mentioned, tho 
poAver of re-entry hereinbefore contained shall not bo exercised unless and 
until tho lessor, his liuirs or assigns, or his or their agent or surveyor shall havo 
given to the lessee, liis executors, administrators or assigns, or hift on some 
part of the said premises a notice in Avriting of tho intention to rc-onter, and of 
tho gpecilic breach or breaches of covenant in respect of Avhi(*h the ro-ontry is 
intended to he niailc, and default shall huA^o been made by tho lessee, his 
executors, administrators or assigns for six calendar months after tho giidug or 
leaving of such notice in repainng every such breach and in performing and 
observing CA'ory covenant referred to in such notice. 


Sect, bb,— Qualification of Proviso for Re-entry, [Form adapted from 
Lord Cairns^ Rill,) 

PnoviDED NEVERTHELESS, that, oxcept in case of non-pajanont of rent \dthin 

days as aforesaid, or in caso of the bankruptcy or taking into execution of 

tho lessee’s interest, tho iiowcr of re-entry hereinbefore contained shall not bo 
enforceable by action or otherwise unless and until tho lessor, his heirs or 

(<;) This is rendered almost unnecessary (/) Tliis form, which is hero inserted 
by tho Lodgers’ Goods Protection Act, by kind pennission of Mr. Davidson, is 
1871. See 414, ante. taken verbatim from Davidson’s Prece- 

dents, vol. V. p. 189. 
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1 . 66. assigns, or his or their agpnt or siiryeyor, shall have served on iho lessee, his 

executors, administrators or assigns, or left on some pai*t of the said premises, 

a notice in ■writing specifying the particular breach or hicaches of covenant 
complained of, and default shall have been made within rcasonablo time after 
the receipt of such notice by the lessee, his executors, adininistialors or assigns, 
in remedying every such breach as shall he capable of remedy, or in making 
full compensation for every such breach as shall not he capable of remedy. 


Sect. 56. — Proviso for Rc~ehtry, [Adapted from the Ecclesiastical Leasing Act) 

Provided always, and Ihoso presents are on tho express condition that if and 
whenever tho rent hereby reserved, or any part thereof, shall bo in arrear for 

days, wliethcr the same shall have been legally demanded or not, or if and 

whcuover there shall be a breach of any of tho lessee’s covenants herein con- 
tained to [here insirt any hruivhes of con ituni to which it is intended that an uhso~ 
lute proviso Jor re-entry shall apply']^ or in ease judgment shall bo recovered in 
an action for tho breach or non-obwirvaneo of anj^ of tho eovonants heroinbeforo 
contained, and damages and costs to bo ree,o\ered in such action shall remain 
unpaid for tho space of three calendar months, then and in cither of such cases 
it shall be lawful for tho lessor, his heirs and assigns, at any time thcieaftor, to 
ro-entor upon tho said premises, and thereupon tho said term shall absolutely 
determine. 


Sect. 57. — Proviso for Re-entry, [Compensation to Ttnani for Impivoved Value,) 

PiioviDEi) ALW^VYS, Dud thopo presents are on the cxin’css condition that if 
and whenever tho rent hereby icserved, or any part Iheieof, sliall bo in aircar 

for days, or if and whenever tlieic shall bc^ a breach of any of the lessee’s 

eovciiants herein contained, then it shall he lawliil for tho landloid to re-enter 
tho said premipos and ic-jiosscss the same in the manner and on the conditions 
follo*Viung, that is to say : tho tenant shall pay to the landlord all costs us hotween 
solicitor and client of and incident to such lo-cntiy, and tho landloid shall pay 
to the tenant such sum (if any) as shall bo equivalent to nine- tenths of tho 
nroinuim or increased capital vuhio of such picniises acerning to tho landlord 
oy reason of such re-entry ; saving always to tho landloid his nghts to damages 
for brooches of eovenant. 


Sect. 58. Arhitrution Clause, 

PiioviDED AL'W'AYS, and it is hereby agreed and declared that if and ■whcuover 
any dispute or question shall arise between the lessor and lessee, and their 
respective heirs, executors, udininistrators or assigns, touching lliesc presents or 
an> thing herein contained, or tho consti uction heieof, or tho rights, duties or 
liabilities in relation to the premises, the matter in difl’crcnco shall bo submitted 
and referred to t'wo arbitrators or their umpire in all respects j)ursuant to 
“Tho Common Law Procedure Act, 1854,” or any Act nmeiuling tho same: 
[And it is hereby also ogiecd and declared that such submission may bo made 
a rule of her Majesty’s lligh Court of Justice at the instance of cither tho lessor, 
his hoirs or assigns, or of tho lessee, his executors administrators or assigns, 
without any notice to the other or others of them («/). 


Sect. 50,—Conti'act for Suh-kase of House in Mortgage— Term Tu enty-one 
Years with option for Lessee to deiirmine at the end of Serin or Fuurteen — 
Purchase of Fixtures at Valuation— Covenants to painty dr.c,— Option to 
purchase Oround Lease suhjcct to Mortgage with Conditions of Sale, 

An Agreement made the day of , 18—, between A. B., of , 

who and whoso executors and administrators are hereinafter called the landlord 

(q) Unless the words in brackets are submiKsion at any time before tho a^ward, 

added to the arbitration clause, it will be Me Moim and Ueur^ L. R., 6 C. P. 212. 

competent for either party to revoke the 
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of tho one part, and C. D, of , who and whose executors and administrators Arp. B. s. 69. 

are hereinafter called tho tenant of tho other part. — — i— 

1. The landlord will whenever reciuirod by tho tenant prant, and tho tenant Affrroment for 
wDl (without requiring or investigating tho landlord’s title) accept a lease of 

[narcc/s] for tho term of twenty-oiio years from tho day of , but 

doterminable as hereinafter mentioned, at tho yearly rent of pounds, 

payable by eoual quarterly payments on tho 2-1 th day of June, tho ‘.0th day of 
September, the 25th da}' of Ilecembor, and tho 25tli day of March, tho iirst 

payment to be mudo on tho day of , 18 — , ami the last payment to bo 

made in advance ono calendar month beforo tho expiration of tho term. 

2. Tho lease shall contain covenants by tho tenant to pay rent and taxes, And rovcnnnts. 
to keep tho said inessuago and promises (inoliidiiig all landlord’s fixtures) in 

good and substantial repair and condition during the term, A\l»’tlier recpiircd to 
do so by notice or not, And paitieularly to paint in a workmanlike manner with 
two coats of best oil ])aint in cicry fourth year, and also in the seventh year 
if tho lease bo determined at tlio end of seven years, the onlsido wood, iron, 
stucco, cement and stone work previously or usually i)aiiilcd, and in every 
seventh year tho inside wood, iron and other work previouvsly or nsiuilly i)aintcd, 
and with apjiropriato ]iaj)er.s ropaper or disteinjMT tho walls puiviously papered 
OP distempered, and wash, stop and wliiten all the eoilings and coniices : And 
to pennit the landlord and his agents, and surveyors and the agraits and sur- 
veyors of the KU])erior landlerds, to enter upon the premises twice in every year 
for tho purpose of viewing tho condition tluueof : And to make good all delects 
there found witliin three calondur months after receiving notate from the land- 
lord : And to keep the said iiiessuag<j and i>iemih<*s insured from damage by fire 

or explosion in the joijit name of llie landloid and ttmant in tlu^ sum of 

pounds at tho least in the Fire lusuranee (’ompaiiy, or some otlicr eoni- 

pauy to bo apinoved by the landlord. And to prouuee the polieii's of insurance 
and recei])ts for ])rcmiums and otlan* payments when retpiired hv the landlord. 

And to expcMid all momivs received in ro'^peet of sueli insuram'o in re-huilding, 
ro-instaling and i (pairing thc^ premises to the approbation of the landlord’s sur- 
veyor, and make good any d(‘(ici(‘ney. And not to alter tho (devatiou of the said 
iiiessuago, nor injiini any of tlu' limbers or walls. And not to jxjnnit any trade 
or business to be carri('d on on tlio ])reiniM‘s, or do any art which may invalidate 
tho superior lease held by tho landloid from tho Irecholders, but to use the 
same as a iirivato dwelling* liouso only, and not to u.ssign or underlet tho said 
promise.^ except furiiislKid foi* a period not exceeding six months without tlio 
previous licence in writing of tho landlord, it being hereby agreed that such 
licoiico shall bo granted free of charge', and not unreasonably (lelayod or witli- 
held. And at the expiration or sooner (hdermination of the tenu to delivea* 
up the premises together with all additions in the nature of landlord’s fixtunis 
in such good and substantial rojiair and condition as afonvsaid. And also a 
proviso for re-entry if any part (jf tho rent shall bo in aricar for twenty- ono 
days, whether legally demanded or not, or if the buiant, liis executoi’s, adminis- 
trators or assigns, or any of them, shall b(3 ad j udicab/d b.uikrujit, or slmll 
compound with lii.s or their cK'ditors, or if there shall bo a lircacli of any of 
tho tenant’s covenants within [thivo ealond.'ir months] after notico to olisorvo 
tho same. And a jiower for the tenant on giving not b ss than six calendar 
months previous notico in writing to dotenninc tin? kaso at tla* end of tho Iirst 
seven or fourteen years of tlio term. Also tho usual qualilhal covenant by tho 
landlord for quiet enjoyment. 

3. Tho tonant will oxocuto and (hdiver to tho landlord a counterpart of tho 
said leaso. 

4. Tho lease and counterpart shall bo prepared by tho landlord’s solicitors, and 
all exiionses atbmding the prc'jiaration and execution thereof and of this agreo- 
mont shall bo paid by tho t(maiit. 

5. Tho.^o presents are intended to operate as an agreomont only and not as au 
actual demire of the premises, or to give to the tenant any legal intci-ost therein 
until the said lease shall bo oxocuttMl. 

6. The fixtures iiicludod in the Schedule hereto shall be paid for by tho tonant rurciiiwc of 
at a valuation to bo made in manner following, that is to wiy,^-Tho landlord and 

tenant shall each appoint ono valuer and intimate such appointment in writing ^ 
to the other within ono month from the date hereof. Tho valiKjra when appointed 
shall before they proceed to act appoint in writing an umpire, and the two 
valuers, or if they disagree, their iimpire, shall make the valuation. If oithor 
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party Hhull neglect to appoint a valuer or to give notice thereof to the other 
party for tho period aforesaid, the valuer appointed by the other party shall 
make a final valuation alone. 

7. Tho amount of such valuation shall bo paid by tho tenant to the landlord 

on the day of , 18 — , on which day possession shall bo given of the 

premises to tho tenant. 

8. The landlord agrees to make good all broken glass or other damage done 
by him to tho promises after the date hereof, roasonablo wear and tear excepted. 

9. If at any time after tho said day of , 18—, and before the expiration of 

M years from tho date of this agroemont, tho tenant shall give to tho land- 
loavo at In’s last known jilaco of abode throe calendar months* notice in 
writing stating hi.s intention to purchase tho mossuago and premises herein 
r(»fciTod to for tho uuoxpired residue of tho term granted by a certain indenturo 

of loaso thereof which is dated tho day of , 18—, and is made between 

of tho ono part and of tho'othcr part, being a lease for years from 

tho day of , 18 — , at tho yearly rent of £ , and also subject to a 

mortgage of tho said loaso and promises for £ and interest thereon at five 

pounds jior C(int. per annum created by indenturo, dated tho day of , 

18—, and miide between tho landlord of tho ono part and of tho other part; 

then tlio landlord agrees to sell tho same subject as aforesaid and subject to the 

conditions of sale hereinafter contained at tho pneo of £ . 

10. Tho vendor shall within ono month from receiving such notice deliver to tho 
tenant an abstract of this title to tho said leasehold promises commencing with 

tho said indenturo of loaso of the day of , 18—, and tho tenant shall 

not rcHiuiro Iho production of, or investigate or make any objection or requisition 
in respect of the prior titlo. 

11. Tho last receipt for ground rent demanded under tho said indenturo of 
lease for tho said iriessiiago and promises shall bo conclusive ovidciico that all 
tho covenants contained in the said lease on lliopart of tlie ies>eo to be performed 
have boon duly performed up to tho day of the ccnnpletioii of tho said i)iircbaso, 
and tho purchaser sliall assume that the person giving such receipt is rightfully 
outitled to give it. 

12. Tho producliou and inspection of all deeds and other docuiiKuits not in tho 
possession of tho landlord or his mortgaigccs, and tho pro(‘unngaml making of all 
corlificatos, ollicial or other copios, or cixtracts from any rcyonls, rogisttTs, deeds, 
wills or other documents, and of all declarations and other evidence whatsoever 
which maybe required by the tenant for tho purpose of verifying tho abstract or 
for iuiy other purpose, and which shall not bo in tho possession of tho landlord 
or his mortgag('es, shall bo at tho expense of tho tenant. 

13. All obj(’ctions and requisitions in respect of tlio title or the abstract, or 
anything appearing tluToin or iu this ugreciiuent, which coiisistcnitly with the 
U'rms of this agreement the tenant can make shall bo stated in writing and sent 
to the office of tho landlord’s solicitor within twcnty-oiio days within tho delivery 
of tho abstract, and all objections and requisitions not sent in within that timo 
sliall be considered to be waived, and in this respect time shall bo of tho essence 
of tho contract. Jf any objection or requisition shall bo made which the land- 
lord shall be unable to remove or comply with, or tho complianco with which 
would, in tho opinion of tho landlord’s counsel, ho probably attended with 
unreasonable inconvonicnco or expense, the landlord notwithstanding any treaty, 
discussion or litigation in refen*nc«! thereto or any attempt to removtj or comjily 
with tho same, shall have full ])owor by notice in writing signed by him or his 
solicitor to bo delivered or sent by post to tho purchaser or his solicitor to annul 
the sale ’«itla)ut payment of costs, unless within seven days of delivciy of such 
notice tho i)urchaser shall, by notice signed by him or his solicitor, and delivered 
or sent by post to tho vendor s solicitors, withdraw such objection or requisition. 

H. Tho purchase shall bo coiiiplotcd at tho expiration of three months from 
tho duto of tho notice declaring tho intention of tho tenant to purchase, boing 
rocoivod by tho landlord, and shall take place at tho oflico of the landlord’s 

solicitor. The ground rent reserved by tho said lease of tho day of , 

ft — , and tho interest reserved by tho said indenturo of mortgage of the 

day of , 18—, or tho proper apjiortioument thereof respectively being paid 

or allowed by tho landlord up to tho dato of conqiletion, and the said rent of 

pounds, or tho projier apportionment thereof being paid by tho tenant up 

to the same date. 

15. On the complotion of the purchase, the landlord shall execute to the 


Afogninent. 
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tenant a proper aasignniont of tho promises, such osaignmeut to bo prepared by d. s. 69. 
and at the expenso of tho tonaut, and to bo loft by him at tho offleo of tho — ^ ^ ^ 
landlord’s solicitor, not less than ton days boforo tho date of completion, for 
execution. Iii such assignment tho landlord shall ontor into the usual covenants 
that tho lease is not void or voidablo, and the tenant shall enter into tho usual 
covenants to pay tho rent rosorvod by and perform tho covonnnts contained in 

the looso ; and also to pay tho said sum of pounds and interest resorvod by 

tho said indenturo of mortgage, and indemnify tho landlord from all future 
payments under or in respect of tho said loaso and mortgage respectively. 

1(). The assignment or surreiulor of any outstanding term or interest of any 
description which tho purchaser may require, and the tracing and deducing 
the title thereto, shall bo made at tho oxjionso of tho purchaser. 


Sect. 60. — Assifjnmeut of a Lease {hy Indonement), Lamllord being made a 
Party to give his Consent to the Assignment, 

This Indenture, made the dayof », 18— (/), Between the within- Datrimd 

named 0. D. of tho first part, tho within-namod A. B. of Iho second part, and 
E. F. of &c. of tho third part: Witnkssetic, that in conshhu’ation of tho sum 

of pounds sterling (//) now j)aid by the said E. h\ to tlie said (\ D. (tho ( 7 ). 

receipt whereof tho said 0. J). dotli lioroby acknowledge, and from tho same 
doth releaso and discharge tho said E. F., Ids ex<5cutors, admiuisti‘at«)rs and 
assies), 11 k tho said l\ D. [with the consent in wilting of tho w'ithiii-nanii'd 
A. Jl., testified by Ids oxccution of these presents], JJoTJi assign, unto the 
said E. F., his (sxocutors, administrators and assigns All [/x/nr/s], com- 
iiriscd ill and exprossod to be demisi'd by tho within-writtcii indenture, 

ToaETllER with tho apinirtenanccs [except us within oxceptod (/<) ], And 
ALSO tho witldn-writhm iiiddituro ( f ) ; To have and to iior.D tho said Hal)onduiii. 
[mossufigo and] proiidsi's liereinbofore expressed to be assigmsl unto the said 
E. F,, bis oxocubus, administrators and assigns, hoiicoforth for tho residue now 

unexpired of tho torm of years expressed to bo granted by tlio within- 

wiittcn indenturo ; Surject nevertheless to tho payment of tho rent, and tho ko. 

performanco and obsorvanco of tho covenants and conditions in tho within- 

written indenturo ri'scrvcd and contained, and on the lossec/s ])art to bo paid, 

porforiiiod and observed : And iho said C. 1). doth hereby for himself, his heirs, CovrnQnisLy 

Gxcciitors and administrjitors, covenant with tho said E. F., liis cxi^cutors, AsMifimr. 

administrators and assigns, that, notwithstanding any act or thing by him tho 

said C. 1), made, done or oxecutod, or knowingly snlVered, tlio within-wTitton 

indenturo is now a good, valid and elVectual loaso of tho said hercditaimiits and valid. 

premises heninbcfuic expressed to bo assigned, and is in full force, un forfeited, 

unsuiTCudorod, and in nowise becomu void or voidable : And that all tin* r(*nts, iL'nt, and (Vivo- 

covenants and eonditions in and by tho said indenture reserved and containcHl, 

and on the part of tho lessee, his lixecutors, administrators and assigns to bo 

paid, jicrfoniied or obsoi’ved, have been ])aid, performed ainl ob.^erved up to 

[tho date of those presents] (4) : And that, iiotwithsbmding any .such act nr Right to awign. 

thing as aforesaid, ho tho said C. I), now' hath good right and full laiwor to 

assign tho said premises unto tho said E. F., his exiM-utors, ailniiiiistrators and 

assigns, for tho torm and in manner aforesaid ; And that it shall be lawful for (luiot Enjoy. 

tho said E. E., his executors, administrators and usNigns, at all times during 

tho said term, (piictly to enter into and ni)on, and to hold, occupy ami enjoy 

tho 6.aid hereditaments and ])reini.so<, and receive and take the rents and profits 

thereof respectively, without any lawd'ul iuteiTU])tion or disturbance by him 

tho said C. I>., liis executors, ailiiimislr.itors or assigns, or any person claiming 

by, from, through, under or in trust for him, them or any of them: And that Froefrom 

freo and discharged or otherwise by tho said (\ 1)., his hrivs, (i.xi'culors or l“c«™*'ruiiocs. 

administrators, sulliciently indemnified from and against all estates, incum- 


(/) The date of assignment is frcciucnily 
material; because on it depends whether 
the assignor or the assigueo is to pay tho 
quarter’s rent. 

{g) As to the stamp, see ante, 830. 

(^j Omit these words, if there be no ex- 
ception in tho lease. 


(t) If there be a lire policy, here insert 
an assignment thereof as in tho next 
section, and alter the habendum os in 
that section. 

(X) Sec Minton v. Kmeoody L. R., 3 Ch. 
Oil. 
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Afp. B. s. CO, 


Further Auflur- 
ance. 


Covcnnuts by 
Atttdgiiro 

To pay Hiibsc- 
iiueiil Runt, 

And poifoiTn 
liTHSlf'H (’ovc- 

IlUlltO, 

And indemnify 
Awiijrnor Ihe^*- 
frum, A'c. 


T)ntc and 
]’articn. 

Itcritul of 

] iOUSO. 


Mcftnc Asflifni- 
nicnta. 


ArrEXDix B. (coxveyaxxixg precedents). 

brances, claims and demands wbaisoevor, at any time heretofore, or any timo 
hereafter, made, occasioned or sulfered by the wiid C. D., his executors or ad- 
ministrators, or any other person claiming by, from, through, under or in trust 
for him, them or any of them: And further, that ho the said C. D., his 
executors and administrators, and every otlior person having or claiming any 
estate, or interest, in, or out of tlio said premises, through, under, or in trust 
for him the said C. I)., his executors or administrators, will at all times during 
the said tenn, uj)ou the request find at the cost of the said E. E., his executors, 
administrators or assigns, with tlio leave and consent in writing of the said 
A. B., his heirs or assigns (to bo obtained by the said E. E., his executors, ad- 
ministrators or assigns), do and exeeute even such lawful act, thing and 
assurance, for the further or more perfectly assnring the said horeditumonts 
and premises and cveiy juirt thereof unto the saiid E. E., his executors, ad- 
ministrators and assigns, as by the said E. E., liis executoi’s, administrators 
or assigns shall bo reasomibly required. And the said E. F. doth hereby 
for himself, his heirs, executors, administrators and assigns, covenant with the 
said E. D., his oxocutors and administrators, that ho the said E. E., his 
executors, administrators or assigns, will henceforth ])ay the said yeairly rent 

of £ , by tlio within- written indenture reserved and henceforth to become 

payable, and ])erfonn and observe all and cveay the covenants and conditions 
in the same indenture contained and on the part of tho Icsseo. his executors, 
adininistiators or assigns, henceforth to bo p(‘rformod or observed: And also 
will from time to time and at all limes horcaftm* keep indemnified tho said 
C. 1)., liis h(‘irs, executors and administrators, and his and their estates and 
clTects of, from and against all actions, suits, ])roecodings, costs, charges, 
damages, claims and demands whatsoever (including costs of any defence as 
between solicitor and cliimt), winch shall or may l)e incurred or sustained by 
reason or on account of the non •payment of the said rent or any part thereof, or 
the breach, non-pcrfonnancc or non -observance of tho said covoiianta and con- 
ditions, or any of them (m). In WITNESS, &c. 

AttedatioUj as ante^ 87l3. 

llecdpt for cvnankrutioUf as wwfe, id. 


Sect. 01. — Assi^mwit of a Ltmc {nut hj Indvrsmmt). 

This Indenture, imulo tho day of , IS—, Between G. IL of 

&c., of tho Olio part, and I, K. of &c., of tho other part. AVhereas by an 

indenture of lease (luted tho day of IS — , and made or exyiressed 

to bo inudo between A. B. therejn described of tho one part, and C. I), 
therein described of tlu^ other part, for the eonsideralions therein mentioned 
tho said A. B. did dtaniso [and lease] unto tho said (\ I)., his executors, 
administrators and assigns. All [ para Is from Uase] with tlio appur- 
tenances, [except a.s thciein is excepted] ; To hold the same unto the said 

C. E., his executors, administrators and assigns, from tho day of , 

IS — , for tho lorm of years, at tho yearly lent of , payable [(piaitorly], 

as ill the said iiidenturo m(*ntioned ; and under and subject to tho covenants 
and conditions therein contained, and on the part of the said C. J)., his executors, 
uclniinistrators and assigns, to bo performed and observed : And whereas [by 
divins mesne assignments and other acts in the law, and ultimattily] by an 

indeiituro dated tho day of 18 — , made or expressed to bo made 

between [“ tho said C. 1).” or “E. E. therein described ” of the oiio part, and 
tho said G. II. of tho other pai-t]. All the [messuage, land and] premises 
comprised in and oxia-essod to bo demised by tho said recited indenture of lease, 
with tho appurtenances [except as in the same indenture is excepted], were 
assigiuMl t<i and bc'canio vested iii the said G. II. for the rosidiio and remainder 

of the said term of years, subject to the payment of tho rent, and tho 

jprformuncc and observauceof tho covenants and conditions in tho same indenture 
of Icaso reserved and contained, and on tho lessoo’s part to be paid, performed 
and observed : And wnERUfVS the said I. K. has contracted with tho said G. H. 
for the purchase of the said leasehold touements and premises for tho residue of 
the said term of years, subject us aforesaid, for the price or sum of £ : 

(w) See Mouk v. Garrett^ L. K., 5 Ex. 132; 39 L. J., Ex. 69; ante, 241. 
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Now THIS Indentube WITNESSETH, that, in pursuance of tbo said roeitod con- App. B. b. 61 

tract, and in consideration of the sum of pounds sterlin*? {n) now paid by — ! — ^ _ 

the said I. K. to the said G. IL (the receipt whereof the said G. II. doth hereby Testitimi. 
acknowledge, and from the same doth release and discharge the said 1. K., his Stump (n). 
executors, administrators and assigns): He the said G II. Dorii assign unto OncMtivo 
the said I. K, his executors, administrators and assigns, All [that messnago and ^VonL*. 
landj, and all and singular other the promises comprised in and oxprossoil to bo 
demised by the said recited indenture of lease, ToaETiiEii with the appurtonaucos 
[except as in the same indenture is excepted] ; [And ATiSO nil that policy of Tire Policy. 

insurance in the oirico, No. , whereby the said buildings, or some part 

thereof are insured against loss or damage by lire as therein expressed, and the 
full benefit and advantage thereof, and all monuw insured and to become payable 
undet or in respect thereof; with power to the .said I. K., his ox(*cutt)r.s, admi- 
nistrators and assigns, at his or their own expense to sue and give receipts, releases 
and other discharges for the said monies or any part thereof in tno name or 
names of the said G. II., his executors or administrators (<>) :] To have and to Habendum. 
HOLD tho said [inessuago, land and] premisew horeinooforo expressed to bo 
assigned (except tho .sai(l policy), unto tho said J. K., hi.s executors, adminis- 
trators and assigns, lumceforih for tho residue and remaimb'r now to como and 

uuoxpirod of iho said tcirm of yo:ir.s, expre.ssed to ho granted ])y the s;iid 

recited iudentiiro of lease; SuibiKcr ncverthcle.ss to the jmyinont of the rcMit, Hulyoct, A-o. 
and tho performance and obsorvanco of tho cov(mants anil conditions in the 
same indenture reserved and contained, and on tlio l(H.see\s part to bo paid, 
jiorformed and observoil ; [And to have and T() hold tJie said policy, unto 
tho said I. K., his executors, administrators and assigns, ab.^olutely]. \_Add ittwiptfor 
coueiiauU by imiymr <ind n'isiynev^ vomspimdiiiy with thoar auk^ P07, mbMaHuy PurebuMo- 
the words said ncitvd indfoinre of for the within’-writkfi indtnlnre^'^ Moiu-y. 

whm necessary. Indorse a r^cf iptfor the purchase- money ^ asantey 873.] 


Sect. (}2,— Licence, to assign (p). 

WuKnEASby an indenture of lease, dated [recite lease, as ante, 908, then go 
on thus:] and in the said indenture is coiitaineil a covenant on the part of the 
s:iid 0. J). that ho tlin .said C. J)., liis executors, admini.strators or assigns, 
should not nor wouM [recite covenant not to assign, drc.], without tho consent 
in writing of the said A. 11., his heirs [or executors, administrators] or assigns, 
for that purpose first had and obtained: Now tho saitl A. 11. , at the ro(|uost of 
tho said C. ])., Doth luiroby give unto tho said I), liconco and consent to 
as.sign and tran.sfor all lu.s estate, term and interest of, in and to tho said pre- 
mises, with tho appurt(‘nanco.s comprised in anil dciulsod by the said recited 

indenture of lease', unto I. K., of , his executors, udmini.strator.s and lictmsed 

assigns : Subject nevertheless to tho payment of the rent and tlie iK.Tformanco 
and obst^rvanco of tho covenants and conditions in the said recited imlouturo 
reserved and contained, iind on the lessee’s part to lie paid, p(3rformed and 
observed : Provided always, that such liconco as is hereby given shall not 
extend to any further assignment, underletting or dealing witli tho promises 
either by tho .said 0. D. or tho said 1. Iv., or by their executors or administra- 
tors respectiv(dy. As W1TNE.S3 tho hand of the said A. IL, tho day of 

, 18 -. 

Witness, (Signed) A. B. («). 

O.U.of [&c.]. 


(n) Ante, 839. 

(o) As to the necessity for this seo 
Poole V. Adme, 33 L. J., Ch. 639 ; 12 W. 
B. 683. Notioe of this assignment should 
bo forthwith given to the iusuiance com- 
pany. 

(p) A licenco to assign may be written 
in the margin of the proposed assigumont 
as aWe; but sometimes there may be 


reasons for writing it in a separate form. 

(«) No seal or stamp is necessary, unloss 
indeed tho required licenco must bo 
deed, which is seldom tlic case, but does 
sometimes happen ; Burke y. Prior, 1.5 Ir. 
Ch. R. 106; and then A. B. should bo 
made a party to tbo assignment of tho 
second part, and therein givo his consent, 
&o. 
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Appendix B. (conveyancing precedents). 


App. B. s. G3. 

Bate and 
Parties. 

Testatum. 
Stamp (/). 
Parcels. 


Estate. 

Habendum. 


Merger. 


Covenant 
against ineuni- 
bmnccs. 


Sect. 63. — Surrender of a Lease by Indenture {indorsed). 

This Inbentube, made tlio day of , 18—, Between the within- 

named C. D. of the one part, and tlie \iithin -named A. B. of the other part : 
Witne-sseth that the said C. D., nt the ro(iuost of tho said A. B., and in con- 
sideration of the sum of £ sterling (<) now paid by the said A. B. to tho said 

C. D. (tho receipt whereof i.s hereby acknowledged), Both assi^, surrender and 
yield up unto tho said A. B., hi.s [heirs or executors, administrators] and 
assigns, All [thiit mc.ssuago or tenement, land] and premises, ■«ith the 
appurtenances compri.sed in and oxpre.s.sod to bo demised by tho within-written 
indenture; Tooetjier with tlio said indenturo: Anb all the estate, right, 
title, intero.st, property, profit, possession, benefit, claim and demand, legal and 
Gcjuitabhi, of him {lio said 0. D., of, in and to tho said premises rospectivoly : To 
HAVE AND TO iiOl.D tho samo unto the said A. B., his [^ln.*irs or executors’, ad- 
ministrators (y)] and assigns, for tho residue and remainder now to come and 

unexpired of the term of yGai*H, granted by tho within-wntton indenture, 

and for all other tho term, estate and interest of tho said 0. D. of and in the said 

promises respectively. To TifE intent that tho said term of years may 

merge and bo extinguished in tho reversion [freehold and inheritance or {x) 
G.stJito and interest] of tlio said A. B. of and in the said jiromises : And tho said 
CJ. D. hath lioreby for himself, his heirs, oxi^cutors and administrators, covenant 
with tho said A. B., his [heirs or executors, administrators (y)] and assigns, 
that ho the said 0. 1). hath not executed or done, or knowingly sufl'ered, or boon 
party or privy to any deed or thing whereby or by reason or means whereof the 
jiromiscs hereinbefore expressed to bo surrendered or otherwise assured, or any 
of them or any part thereof, or those presents, are, is, or may bo charged, in- 
cumbered, affected or impeached in title, ostato or otherwise howsoever. In 
WITNESS, ih\ 


Sect. 64 . — The like by Deed* Poll {indorsed). 

To ALL TO WITOJf THESE PllESENTS SH.VLL COME, C. D. of [grOCOr] 

sends greeting; Know yk that the said C. J)., at llio request of tho within- 

Ktamp ii/). named A. B., and in consideration of tlio sum of £ sterling (//) now paid by 

the said A. B., to tho said C. I), (the receipt whereof is hereby a(‘knowlcdged), 
Doth assign, surrender and yield up unto the said A. B., his [heirs nr 
executors, administrators] and us.signs, All, &c. [remainder as autr^ SECT. 30, 
inclndiuy the covenant ayaind inamhrances], lx wi'i’NEsS whereof tho said 

C. D. hath hereunto s(jt his hand and seal, on tho day of , 18 — . 

Signed, sealed and delivered, by tho'j 
ttboyo-nnmed C. D, in tho presence | C. D. (l.S.) 

of ) 

I accept tho above siirrondor. 

(Signed) A. B. (z). 


Sect. 65. — Surrender of a Lease by Indenture {not indorsed), 

Tina INDENTUIIE, made tho day of , 18— , Between G. II. of 

[tailor] of tho one part and A. B. of [o8(iuire] of the other part: 

WJIEUKAS, by an indenturo of lease [dated, &c. recite leascy and any assiyn^ 
meats thereof as ante, Sect. 61]: Now THIS Tndenitre WITNESSETH, that 
tho said G. K., at the request of tho said A. B. [and in consideration of 
tho sum of £ — sterling now paid by tho said A. B. to tho said G. H. (tho 
rcceij^t whereof is hereby acknowledged)] ; Doth assign, surrender and yield 
up, unto the said A. B. [his heii's or executors, administrators] and assigns, 
All, &c. [remainder as ante, Sect. 63, substituting the icords, “ the said recited 
indenture of lease,'' in lieu the triihin-trriUen indenture," whenever necessary. 


{t) As to tlio prc.por stamp, see ante, 
843. 

(f) If A. B. is the freeholder, say “his 
heirs and assigns; “ if ho is only a termor, 
say “his e.xecutors, administratoi-s and 
assigns.*' 


(;r) Aocording ns A. B. has a freehold 
or only a chattel interest. 

( y ) Ante, 843. 

{:) This memorandum of acceptance is 
not essential, but generally advisable. 
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Sect. 66 . — The like hj Deed-Poll {not indorsed), App. B. s. 6C. 

To ALL TO WJIOM TltESE PRESENTS SHALL COME, G. II. of [tnilor], 

sends greeting: Whereas by an indenture of lease [dated, recite lease ; 
also any assignments^ as anie^ Sect. 61]: Now know yk that the said 
G. H., at the request of the said A. 11. [and in consideration of the sum of 

£ sterling now paid by the said A. 11. to the said G. II. (the receipt wb»)rcof 

is hereby acknowledged)]; Doth assign, surrender and yield up unto the said 
A. B., his [heirs or executors, administrators] and assigns, All, &c., [rr- 
mainder as ante^ Sect. 63, substituting the tvords ^Hhe said recited indinture of 
lease^' xn lieu of ''the within-writtcii indenture,'* whenever necessary]. 

In witness, ifcc. 

I accept the aboyo Burrendor. 

(Signed) A.B.(a). 


Sect. ^1,— Renewal of Lease [indorsed). 

This Indenture made the day of, Between the within-named A. B. 

(hereinafter called the lessor) of the one part, and the witliin-namcd 0. D. 
(hereinafter called the lessee) of the other part; Whereas the residue of the 

within mentioned term of years is now vc^stod in the lessee, subject to tlio 

payment of tho rtmt roscrvc'dby and to the performance of tlio hvsseo's covenants 
^contained in tho within written ln<h'nturo : And whereas tho rt'vcrsion in fee 
expectant on the determination of tlui said term is now vested in the lessor : 
And wirEREAS the h'ssor has agreed with the lessee to demise to him tho within- 

mentioned mossuago and hereditaments for tho fui'ther term of years, to 

eonimenco on tho day of , at the r(*ut and subj(ict to tlio covenants and 

provisions hereinafter res(‘rved and contained or referred to : Noav 'J HIS Ixde.v- 
TimE wiTNEssETJr that in cousidoratioii of tho rent hereinafter reserved, and tho 

covciuints by the said bcrcinaftor contained or refciT(‘d to, the lessor doth 

hereby demise unto the lessee, his ('xecutors, administrators and assigns All 
tho messuage or dwelling-house and pmoisos eomjnised in and demised by the 
witbiii-writt(‘n iiidcnturo [exeejit and reserving as is within (‘xceptod and 
reserved [b)] To noi.D the said [inessuago and] i»reinisos hoi’iniibeforo expressed 

to be hereby demised for tho term of ycar.s, from tho said day of 

Buhjcct nevertheless to tho yearly rout of £ , jaiyable at the like times and 

in like manner as the rc'ut rest?rvcd by the withiii-writtou indenture, and subject 
to the perforimiiice and observance, (;oveiiant.s and conditions on the part of tho 
lessee, and tho liko proviso for r(!-cntry in ca.'?o of uoii-paymt'nt of rent or 
breach of covenant or tho happening of any of tho other events in tho witliin- 
written indenture in that behalf nientioiuHl, and with the lienelit of tlio liko 
covenants and agreements on tho part of tho lessor, and subject to and witli llio 
liko provisions and conditions in all respects as aro in tho within-written 
indciituro contained, in liko manner as if all .such covenants, agreements, con- 
ditions and provisions had bcenhiaciri rojioatcd, with such irioditieatioii only u.s 
the differences in the names of the parties and in the amount of tho rent, and in 
the term of tho loa.so and other circumstances, may require: And tho lo.ssor 
doth hereby for biinsolf, his heirs, executors, administrators and nssigns, 
covenant with tho Icsfloc, his executors, administrators ami assigns, and tho 
lessee doth hereby for himself, his executors, adiiiiui.strators and assigns 
covenant with the lessor, his heirs and as.‘<igns, that they the said rcspf'ctivo 
covenanting parties, their heirs, executors, admini.strutors and assjgn.s respec- 
tively, shall and will during tho said term of years perform and observe 

all such covenants, agreements and provisions us aforesaid w'hicli on his or 
their respective part are or ought to bo perfomied and observed : liioviDED 
ALWAYS, and it is Weby agreed, that if the tcnii of - — years granted by the 
withiu-writton indenture, Hhall be determined by virtue of the condition or 
provision for re-entry therein contained, then these pre.scnts shall become 
absolutely veil and determined. In witness, &c. 

(a) This memorandum of acceptauco is (^) Omit these w'ords if there are no 
not essential, but generally advisable. exceptions in tho original lease. 
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App. B. s. 
Stamp (6). 


Htimp (i). 


Appendix B. (conveyancing precedents). 

Sect. Memorial of a Lease 175). 

A Memorial, to be ro^istorod pursuant to Act of Parliament, Of 

) An Indkntcrb, bearing date the day of , one thousand eight 

to I hundred and’ eighty , and made between A. B. of &c. [as in the 

' (M]j of the one part, and < ). D. of, &c. [as in the deed], of the other 

part ; Wiiereuy the said A. B. demised to the said C. D. [his executors, admi- 
nistrators and assigns], All [parcels verbatim as in the dtvdi] with tho ap- 
purtenances («), [except, &c., us in dm/] ; To hold the same unto the said 

0. D., his executors, administrators and assigns, from the* day of [a^ 

ill the dm/], for the term of years thence next ensuing, under and subject 

to the rent, covenants and conditions therein reserved and contained ; which 
said imlonturo, ns to the execution thereof by the said A. B. [and C. D.], is 
witnessed by [nume^ address and addition of the, witness or witnesses'] [And as 
to the execution thereof by tho said C. D. is witnessed by {nume^ address and 
addition of the witness or witnesses (d) )] : And is hereby required to be registered 
by the said [A. B. or C. D.] As witness his hand and seal. 

Signed and scaled (e) by tho abovo-namod J 
in tlio prosoncG of > Signature (l.s.) 

Two witnesses {f). ) 


Sect. ()d,--Memorial of an Assignment of a Lease (a?dr, 175). 

A Memorial, to be registered pursuant to A(‘.t of Parliament, Of ^ 

An Indentuke, bearing date the day of , one thousand eight 

hundred and eighty , and made Indwcen A. B. of, &c. [as in the 

deed]y of tho one part, and C. J). of, &c. [as in the deed], of the other 

part , Whereby after reciting an indenture, dated (g) purjwting to bo a 

lease of All [here set out the description verbal im from the recitahs in the deed] ; 
For the considerations in tho now memorializing indenture mentioned, tno 
said A. B. did assign to the said C. I)., his executors, administrators and assigns. 
All [describe parrds rei'bafini^ as in the opernfiee part of the detd] : To hold 
tho snino unto tho said 0. I)., his executors, administrators and assigns, for tho 

residue of a term of years, from the day of , one thousand eight 

hundred and created bv tho said recited indcntiiro of tlm day of , 

18—, under and subject to the rent, cf)venants and conditions rosorvedand con- 
tained in the said recited iinhmturo of tho day of , 18— : which said 

indenture, as to the execution thereof . [remainder as in the last form]. 

For other Forms of Memorials^ see JVilde^s Supplement to liarton^s Cunv. 

Vol ILpp. 198-222. 

(li) Stamp 2«. 6f/.; auto, 841. 

(<?) These need not bo more fully stated. 

(d) Omit thia wLcro tho some witness 
attests the execution by both parties. 

[e) A mcmuiiul need not be delivered as 
a deed. 

(/) Ono of whom must bo an attesting 
witness to the lease, and will have to prove 


before the registrar upon oath that ho saw 
tho memorial signed and scaled, and the 
deed to w'hhjh it refers duly executed. In 
the North Riding of Yorkshire the deed to 
bo registered us well as the memorial must 
bouttestedby two witues-ses; ante, 177 (y). 
(y) Only tho date need bo mentioned. 
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APPjSNDiX 0. 

FORMS OP- KOTICES, &C. 


PAOK 


No. I . Notice to quit by Landlord 897 
2. Notice to quit by Laiidlt)rd*8 

Agent 898 

* 3. Notice to quit lAodgiiigd 

given by Landlonl .... 808 

4 . Notice to quit by the Tenant 

himself 89S 

5. Notico to quit by Tenant's 

Agent 898 

G. Notice to ((iiit Lodgings 

given by Tenant 898 

7. Notice to quit by Tciiaut in 

Common 899 

8. Notice to determine Lcumo 

for 21 years at the End of 
tho first 7 or M Years . . 899 

9. Demand of Possession to 

determine Tenancy at , 

Will 899 

10. Demand of Possession pur- 
Htiant to 16 & 10 Viet, c. 

70, s. 213 899 


1 1 . Demand of Possession , other- 

wise Double Value .... 900 

12. Notice to Tenant to deliver 


up Possession pursuant 
to 1 & 2 Viet. c. 74 .... 900 

13. Notice to repair 900 

14. The like (another Form) . , 901 

15. Notico of Mortgage by 

Mortgagee to Mortga- 
gor’s Tenant 901 i 


FAOIS 

No. 10. The like, by Mortgagee’s 

Solicitor 901 

17. Attornment by several Te- 

nants, to a PuiHjbasor 
from their Landloiil . . 902 

18. Atturiimcut to a ReCt'iver 

or Purchaser with tho 
Consent of Lnndloi'd 
(and of Ilia Mortgaget') 903 

19. Acknowledgment of 'ritlo 

to bar Statute of Limi- 
tations 003 

20. Landlord’s Consent to Te- 

nant erecting Piiihliugs 003 

21. Tenant’s Notice of Inten- 

tion to remove Ihiild- 
ings 001 

22. Notif ‘0 by Landlord of 

Elcetion to piirt!haso « . 901 

23. Notii^e by Landlord to take 

Part of tlio Land for 
Building or other Pur- 
poses pursuant to u Pro- 


viso in the Lease 901 

21. Notico by Tenant of Ac- 
tion f<.»r Itccovcry of 

Land 901 

25. Authority by Occupier to 

kill (j round Oamo .... 001 

2G. Authority by Oocupier 1o 
kill Crround Game with 
Firearms 901 


(1.) Notice to Quit signed hy the Landlord himself {ante, 315). 

To Mr. O. D. 

Sir, I hereby give you notico to quit and deliver up po.saessioii of the [houso 
or farm, land] and premises, with tho appurtenanecs situate [at or in tho 
parish of ] in tho county of , wliicli you hold of mo, as tenant 

thereof, on tho [twenty -fifth] day of [March] next (a) [or at the expira- 
tion of tho year of your tcmuicy wnich Bhall ox 2 >iro next after tho end of ono 
half yoiir from tho service of this notico (6)] (c). 

Dated tho day of . , IH . 

Yours, &c. 

A. B. of 

{a) Be correct as to tho proper day; ante, words, a second notice, including thorn, 

319, 321. If the day on wliich the tenancy may be served in duo time by another 

commenced is accurately known, tho words witness; Colo Ejec. 50, 697, note. 

witiiinbracketH,“orattheexpirntioii,”&c., (A) Ante, 321; Doe il. f/oret y. Timothy, 
may bo safely omitted. 8o, if tho exact day 2 C. & K. 351; llirat v. ISorn, G M. & W. 

be nut known, and it is wished to make tho 393 . 

notice primafocie evidence of the time when (r) Hero may he added, “And I do also 

the tenancy commenced, omit those words, give you notico not to commit any waste, 

and serve tho notice on tho tenant per- spoil or damage, in or upon tho said pro- 

sonally, and read it to hun, or get him to mises, or any part thcrof, in tho mean- 
read it in your presenoo ; ante, 326. By time.” But these words are unusual nulcsa 
way of procanuon against any damago thero bo some special reason for them, 
arisiiig nrom the omission of tho above 

L.T. 8 M 
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(2.) NoUce to Quit, given hy an Agent of the Landlord [ante^ 315). 

To Mr. C. D. 

Si r, I hereby, as aj^ont for [A. B. esq.] your landlord, and on his behalf give 
you notice to quit and deliver up possession of the [house or farm, land] and 
j)romiscs, vnih the appurtenances, situate [at or in the parish of ] 
in tlio county of , which you hold of him as tenant thereof, on the day 
of ^ next (fZ) [or at the expiration of the year of your tenancy which shall 
expire next after the end of one half year from the service of this notice (p) ] (/)• 
Dated the day of , 18 . 

’ Yours, &c. 

E. F. of 

Agent for the above-named A. B. esq. 


(3.) Notice hy Landlord to guit Lodgings, 

Sir, I hereby give you notice to quit and deliver up on the day 
of instant or next, the rooms or apartments with the appurtenances in my 
houso [No. 25, Green Street, Grosvenor Square] wliich you now hold of mo. 

Dated this day of ,18 . Yours, &c. 

To Mr. C. 1). A. B. of 


(•i.) Notice to Quit signed hg the Tenant himself {antCy 317). 

To A. B. os(|. 

Sir, T hereby give you notice that it is my intention to quit and delivc'r up 
po.ssf\ssion of the [house or farm, land] and j)remisi‘s, w'illi the iipinirtenanees, 
situate [at or in the parish of ] in the county of , now’ hold 
by me as your tenant thereof, on the [twenty -tiftli] day oi’ [Marcli] next (y). 
] )ated tlie day of , 18 , 

Yours, &c. 

C. 1). of 


(5.) Notice to Quit given hj an Agent of the Tenant {antCt 317). 

To A. B. esq. 

Sir, 1 hereby, as agent for Mr. C. D. your tenant, and on his behalf, give 
you notice that it is his intention to quit and deliver up possession of the [house 
or farm, land] and premises, wdth tho appiii’tenanccs, situate [at or in 
the parish of ] in tho county of , now hold by him as your tenant 
thereof, on tho day of next (y). 

Dated tho day of , 18 . 

Yours, &c. 

G. II. of 

Agent for the above-named C. D. 


(G.) Notice hg Tenant to quit Lodgings, 

Sir, I hereby give you notice that on , tho day of instant 
or next I shall quit and deliver up possession of the rooms and apartments with 
the appurtenances in your house [No. 25, Green Street, Grosvenor Square], 
which I now hold of you. 

Dated tho day of , 18 * 

Yours, &c. 

To Mr. A. B. C. D. of 


(tf) Ante, 897 («). 

(p) Auto, 897 \h). 

(/) Auto, 897 (c). 

0) Tho words, “or at the expiration of 
tho year of [my or his] tenancy which shall 
expiro next after the end of one half-year 


from tho service of this notice,** are seldom 
necessary when the notice is given by or on 
behalf of the tenant, who generally ImowH 
at what time of the year his tenancy com- 
menced. 
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(7.) Notice to Quit given hj Tenant in Common (ante, 310). 

ToMr. 0.]). 

Wir, I hereby giro you notice of my intention to dolermine the loiiaiiey iiiuler 
ivhich you now hold of mo [ono undivided t/iM purt or share us the case may be] 
of iind in tho [messuage or farm, land] and premises with tlic appurlonancos, 
situate nt in tho county of , and require you to (^uit the same on tho 
day of next [or at tho expiration of tho year of your tenancy, whi(‘h 
shall expire next after tho end of ono half-year from tho sorvieo of this notice]. 

Dated tho ■ day of , 18 . Yours, &c. 

A. B. of 


(8.) Notice to determine a Lease for Twenty^onc YcarSy at the end of the first 
^even or Fourteen Irara, 'pursuant to a Vroviso or Foiver therein contained 
[unte^ 330). 

ToMr. C.D. 

Wir, In pursuance of tho proviso or power ((i) in this behalf contained in an 
indenture of loaM^ dated tho day of , 188 , made or exprossi‘d to bo 
luadt) bct\v(!rii [<^s the case may 6t'], I the undersigned [being tlie assigiioo of 
the iiiiinediate reversion of and in the tenements with the ai>p\U'tenanccs demised 
by llio said lease], do hereby give you notice that it is my iiitcmtion to avoid 
the said lease, and to put an end to tho tenn thereby granted ni the cud of tho 
first [sov<ai or fourteen, or as the case may he] years of tho said term. 

Dated tho day of , 18 . 

Yours, &c,. 

D. F. of 


(9.) Demand if Possession, to determine any ecrjircss or inqdicd Tenancy at JViil 

(ante, 213). 

To Mr. C. D. 

Sir, 1 do hereby [if given hy an agent, say, ** as agent of and for A. B. of 
esq. ’ ’ ] demand and require you forthwith to quit and deliver up possession 
of [tho mtissuugo, land and promises] with tho appurtenances situate and 
being [at or in tho parish of ] in the county of , now in your 
possession. [In case of any refusal or neglect on your part to comply with Ihis 
notice, an action of ejectment w'ill be commoncod against you without further 
notice.] And you are hereby warned not to commit any waste, spoil or damage 
in or upon tho said promises or any part thereof. 

Dated ihis day of , 18 . 

Yours, &c. 

A. B. of 
[(/r K F. of 

Agent for tho abovo-namod A. B.] 


(10.) Demand of Possession (e) pursuant to 15 dh 16 Viet. c. 76, s, 213 (ante, 761), 
To Mr. C. D. 

Sir, I do hereby [if given hy an agent, say, ** as agent of and for A. B. esq., 
your landlord, and on his behalf ”], according to tho form of the statuto in such 
case made and provided, demand of and require you forthwith to quit and deliver 
up possession of [the messuage, land and preraises or tho form and premises, or 
as the case may 6eJ, with the appurtenances, situate and being [nt or in 
tlio parish of ] in the county of , and which were held by you 
under a [lease or agreonient in writing], bearing date tho day of , 

personally upon, or left at the dwolling- 
bousc or usual place of abode of such 
tenant or person;” 16 & 16 Viet. c. 7G, s. 
213 ; ante, 761 ; Cole £joc. 379. If pos- 
sible, an express refusal to deliver up tkm- 
scssiou Dursuant to tho notice ihoidu be 
obtained. 

3 M 2 


(d) A notice to quit at tho end of tho 
first seven or fourteen years is sufficient, 
although it does not refer to tbo proviso ; 
Giddms v. Dodd, 3 Drew. 486 ; 25 L. J., 
Ch. 451. 

(r) This demand may bo addressed to 
the tenant ^ * or anyone holding or daiming 
by or under him,” and may be ** served 


App. C. b. 2. 
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10. IS , for tho torm of- years, wHcli expired on or about tho day of 

last [or as tenant from year to year, which tenancy was determined by 

the said A. B. or by you, as the case may fce], on tho day of last, by a 
regular notice to quit before then duly given]. 

Dated this day of , 18 . 

[Signature, cfcc. as in No, 9.] 


(11.) Demand of Possession at the end of a Term of Years, otherwise douhle Rent 
or duuhle Value {ante, Chap. XX.). 

To Mr. C. I). 

Sir, I do hereby [as agent for and on behalf of your landlord, A. B. esq.] 
demand and require to quit and deliver up possession of [describe the pre- 
mises shortly] ■^ith the appurtenances, situate at or in tho parish of , 
in tho county of [forthwith : or, if the term have not expired, say “ on tho 

oxpii’ation of your term therein, which will expire on or about tho day of 
next or instant ”] : and hiko notice, that if you hold over the said pre- 
mises after [“ tho service hereof ** or “ tho expiration of tho term *’(/)] you 
will bo liable to pay [double value or double ront( //)] for the said promises, 
purHuant to tho statute in such case made and provided. 

Dated this day of , 18 . 

[Signature, &c, as in No. 9.] 


(12.) Notice to Tenant to deliver up Possession, pursuant to \ & 2 Vkt. c. 74 
{ante, 801) {h). 

T, [owner, or agent to , tho owner, as the case may Jc], do hereby 
give you notice, that unless peaceable possession of tho tenement [shortly 
(lescrihing i^], situate , wnich was held of mo [or “ of the said ** as 
the case may ftr], luidor a tenancy from year to year [or as the case may &<?], 
w'hich expired [or was determined ”] by notice to quit from tho said 
[or otherwise as the case may he] on tho day of , and which tono- 

mont is now hold over and detained from tho said bo given to [the 

oumer or agent], on or before tho expiration of seven clear days from tho ser- 
vice of this notice, 1, , shall on next, tho day of , at 

of tho clock of tho same day, at (/), apply to her Majesty’s justi(’cs 
of tho peace acting for tho district of [being the district, division or place in 
which the said tenement, or any part thereof is situate], in potty sessions 
aseomblod, to issue their warrant directing tho constables of tho said district to 
onter and take possession of tho said touemout and to oject any person thoro- 
from. 

Datod this 

(Signed) 

To Mr. C. D. [owner or agent]. 


(13.) Notice to repair {ante, 5G6). 

Sir, You aro hereby required [forthwith or within throe, calendar months 
now next] [to put in good tenantablo repair, order and condition (ifc)] the 
[messuage] and promises, with the appurtenances, situate at in tho parish 
of in tho county of , wnich you now hold of [mo, or of A. B. 


(/) According ns the notice is served 
bcioro or after tlie expiration of tho term. 
If the tenant hold only from year to year, 
.the usual notice to quit is sumciont ; Colo 
i^jec. f)4G, 008. No uuncccssary del^ after 
tho expiratiouof the term should take place 
before the above notice is Hen'’od; Mb v. 
Stokes, 8 East, 368. 

g) State correctly which. 

h) This form is given (with others} in 


the schedule to 1 & 2 Viet. c. 74, andshould 
therefore be followed very closely. 

(t) The notice should mention the place 
in a borough, &c., where the application 
will be made ; and if given hy an agent, 
sltould describe him as agent of the owner 
of the premises ; Delaney v. Fox, 1 G. B., 
N. S. 166. 

(k) Follow as closely as poBsiblo tho lan- 
guage of the lease. 



ATTORNMENT. 

of , esq.] ; anil particularly that you do all and singular tho amcnilnicnts Arr. C 
and repairs specified in tho schedule hereunder written. — — 

Dated this day of , 18 . 

Yours, &c. 

A. B. of 
[or E. E. of 

To Mr. C. D. SuiToyor of tho said A. B. esq.]. 

The Schedule iihovo referred to. 

[/Arc spfri/y Hit amendments and rejniirs required to he 


( M . ) The like — A nether form. 

To Mr. C. D. 

Sir, littving suiTcycd tho [inopsiiago] and premises, with tho appiirto- 
nancea, situate at in the parish of in tlio county of , now lii'ld 

hy you under a lease, heaiing date tho day of , IS , juid expiossi'd 
to l)(! made hetween A. Jh es((., of the one jKirt, and you tlie said ('. J). of tln> 
olluT part ; 1 find that llie anu'ndments and repairs speei lied in the sclu'dulo 
hereunder written, aro now iieeessaiy to ho dono pursuant h) tho envonants in 
that Lolialf eontuined in tho said lease. And 1 hereby givo you notieo to do all 
and singular such ainondmeiits and repairs [forthwith or within thn‘0 calendar 
iiionthH next after tho service of this notice]. 

Dated this day of , 18 . 

Yours, &c. 

E. of 

Surveyf>r of tho said A. B. esq. 

The Schedule ahovo refeiTi'd to. 

[/Arc sjx'ci/u the imuidmfhts and irjmirs nquind iv he done.] 


(111.) Nolkc (f Mortijufjc hy the Mortyoyec to the Morfyayor^s Tenant [antet 47). 
To Mr. (;. D. 

Sir, Take notice, that hy an indenture datc'd tho day of , 18 , and 
mndo or expi’i'ssed to ho made between [as the ease may /w], tho [niessiiago or 
dAvelliiig-honsc and laud, or an the rn.se may be], with tlio appniD'nanci’s sitinito 
and being [at er in the puri.di of ], in the cininty of , now in 
your ])osscs&ion (togidher with otlier liereditameiits (were iMaiveyod and assured 
unto and to tho use of me, tho said E. E., iiiy heirs and a.-'sigiis [or (‘xeciitors, 
administrators anil assigns, foi* a term of years from tho day of 
18 ], for securing tho sum of £ with interest for tho same at the rate of 
£ per cent, per annum [at a day no>v past, or on tlio day of 
next], and } on are herohy requireil to pay to mo all rent and aiTcars of rent duo 
and payable, and hereattcr to bi'comc duo anil payable from you in respect of the 
said premises in your iiosscssion : And in case of any default 1 .shall distrain or 
fiuo for tho said rent, or bring an action of ejectment to recover possession of the 
said [messuage or dwelling-house and laud], W’ith tho ammrtenanccs in your 
possession, or otherwiso pul tho law^ in force as I may bo advised. 

Dated this day of , 18 . 

Yours, &o. 

E. E. of 


(IG.) The like, hy Mortyogeds Solicitor {ante, 47). 

To Mr. C. D. 

Sir, Take notice, that hy an indenture dated Iho day of , 18 , 

and mado of expressed to bo made between [oa the case may he], the [faim and 
lands, or as the case may he], with tho appurtenances situate [at or in tho 
parish of ], in tho county of , now in your possession (together 


001 
8. 13. 
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Arp. C. 8. 16, 


I consent to 
tlu'HO attoi n- 
HU'IltH. A. P. 

(/). 


Appendix C. (notices and demands). 

with other hcroLliUinents) were conyeyed and assured to the said E. F. [the 
mnrff/nf/f'e], his heirs ainl assij'ns [«?’ his executors, administrators and assigns, 
for the tf;Via of years from the day of 18 ], for securing the 
sum of £ ^Yilh interest for the same at the rate of £ per cent, per annum 
[at a day now past or on tho day of next] : Now I do hereby as tho 
solicitor of and for tho sai«l E. F. and on his behalf give you notice of tho said 
indenture, and rc(iuiro you to pay to tho said E. F. all rent and arrears of rent 
now duo and payable, and horcafter to boconio duo and payable from you in 
respect of tlio siiid promises in your possession : And tako notice, that in case of 
any default tho said E. 1*\ will distrain or suo for tho said rent, or bring an 
action of ejectment to recover possession of tho said [fann and lands], with 
tho appurtenances in your possession, or otliorwiso put tho law in force, as ho 
may no advised. 

liated this day of , 18 . 

Yours, &c. 

0. n. of , 

Solicitor for tho said E. F. 


(17.) Ailornment hj several Tenants, to a FureJmer from their Landlord 
[ayde, 240). 

Wo, E. F. of [trade'], G. II. of prarZr], I. K. of [yeoman], 
and L. !M. of [htbourcr], no lioreby severally and respectively, with tho 
privity and consent of our landlord A. Jl. of [rsytorc], t(!stificd by his 
signing his name in tho margin hereof, ATTOiix and bc'como tc'iiauts to (\ 1). 
of [ye)dlem(in], of the lucnnVos in our resp('ctive ()ccuj)!it ions mentioned 
in tho scliedul(5 luire under wriib'U, with tlu' api)m‘t('nan(‘ 0 s, as the s.ime aic now 
in our respective tenurcH or occupations : To iioM) the same res])ectively at tho 
same rent, and under and sidiject to tho same stipulations, agroeirionts and 
conditions as those under which 'wo now robi)Octivcly hold tho same. And each 
of us lias tliis day paid to the said C. 1). tho sum of [one shilling or ono penny] 
for and on account and in part payment of tho said rent, und hy way of 
acknowledgment of tho title of the said C. 1). As Witness our hands tho 
day of , 18 . 

The Schedule above mentioned : 

Paut the riu.ST. Preunisos in the tenure or occupation of tho above-named 
E. F. upon a tenancy from year to year, commencing on the day of 
ill each year, at tho yearly rent of £ l)ayable (juaibuly [on tlio usual 
days, or as the ease way 6c], vi>:., ALL that [describe the premibes, ex. gr. 

luessuago and promises known as No. , street, in a I'orosaid, Avith 

tho garileii, yard and appurtenances], as tho same are now in tho occupation 
of the said K F. 

I’A KT TJ I K SECON 1). I’rcmiscs in tho tenure or occupation of tho ahovo-named 
G. II. u]K)Ti a tonanc.y from quarter to (quarter, commencing from tho day 
of last(7n), at the yearly rent of £ payable quarterly [on tho usual 
days, or as the case may 6c], viz., all that [piece of land with tho messuage 
and outbuildings tlicreoii, situate on tho side of street in afore- 
said, and known as No. in tho said street, with the aiipui tenanccs], as the 
fcaiiio are noAV in tho occupation of tho said G. JI. 

pAiiT THE Tiiiui). Premises in the tenure or occupation of the ahovo-numod 
I. K. ujum a tenancy from month to month, commencing on tho day of 
each month, at tho monthly rent of £ ; viz., ALL that [piece of land with 

tho cottage and outbuildings thereon, situate, and being No. , street, in 
aforesaid, Avith tho appui*tonaiiccs], as tho same are now in tho occupa- 
tion of tho said I. K. 

Paut the fouktu. Promises in tho tenure or occupation of tho above-named 
L. hi., upon a tenancy from week to week, commencing on [Monday] in each 
Avcck, at tho Avoekly rent of [payable in advance on in each week]. 


(1) No stamp is necessarj'. 


(»i) Each quarter may be considered as 
tbo commencement of a now tenancy. 



nXTUHES. 


903 


viz., ALL tliat [cottago and land] at nforcHuid, with the nppurlonunccp, Arp. C. s. 17. 

as the same aro now in tho occupation of the said L. M. 

Witness to tho signatures of tho above-named ) 

[E. F., G. IL, I. K. and L. M.] j (Signed) 

E. F. 

X. Y. of . (1. ir. 

T. K. 

L. M. 


(18.) Attornment to a Rmiver or to a Purchaser^ with the Consent of LnmKord 
[and of his Morfyayee] {ante, 24()). 

I, C. D., of [farmer^i do hereby, with tlio privity and consent of A. IJ. 

[esq,] my landlord [and of his uiortgagoo N. M. c'sq. (whoso mi)rtgiigo is 

become forfeited),] testified by their ros])cetively signing their nanies in the A . n! 

margin hereof, attorx and become tenant to E. E. of [yentleman], of 

ALL that [farm or messuage, Ijinds] and premises mentioned in the scliodulo 

liorcunder written, with the appuib'uances, us the .same aro now in my tenure 

or occupation, To hold th(> same at and under tho sam(3 rent, and subjiM-t to 

th(5 same [(jovenants and conditions or stipulations, :igre<'monts .‘ind con(liti»uis J 

as those under which I now hold tli(3 same: And 1 have tliis day paid to llm 

said E. E. tho .sum of [one shilling] for and on account and in part payinont 

of tho said rent. 

As W1TNE.SS my hand this day of 18 . 

Tim SciiEDULK above mentioned. 


All that [ikscribc the property], 

(Signed) 0. 1). 

Witness E. F. of 

Ecceivod of Mr. C. D. the sum of [one shilling] as above mentioned. 
Witness E. F. (Signed) E. E. 


(19.) AckiwtrhJy merit of Title to har the Statute of Limitations (?»). 

T, C. D., of , do hereby admit and declare that I am nowin ])Ossession of 
[or ill roc(*ii)t of tho rents and profits of] all that messuage, &c. [describe the 
property so as to identify ?7], with tho u 2 )purtcnaiicos, situate at , or in tho 
parish of , in tho county of , by the Hutferanco and pennission of 
A. li. of suDjoct to tho title of tho said A. B., under whom I 

now hold tho same. 

Dated this day of , 18 . 

C. D. 

To A. B. cstj. 


(20.) Landlord's Consent^ pursuant to 14 d: 15 VicL c. 25, s. 3, to the Tenant erect- 
iny or puttiiiy up Buildinys^ Enyines or Machinery [ante^ fi05). (o) 

To Mr. C. I), of 

I hereby consent that you may at your own costand expense erect or put up in 
[describe the part or place], being part of tho property now occupied by you as my 
tenant, situate at , in tho [parish or towmship] of , in tho county 
of [here describe the huildiny, enyine or machinery] for agricultural pur- 
poses [or “ for tho purnoses of trade and agriculture”]. 

As witness my hand this day of , 18 . 

(Signed) A. B. 


(wi) No stamp is necessary. 

(/<) No stamp is necessary; Barry v. 
Goodman, 2 M. & W. 7G8. 

(o) No particular form is prescribed. 
The above will do, or any other which suf- 
ficiently expresses all that is necessary. It 


may be in the usual form of a letter. It 
wouldscem better that the landlord lumaelf 
(not Lis agent] should sign this cousont. 
At all events, the ageuts would havo no im- 
plied authority to sign any such consent on 
behalf of the landlonl. 
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‘ (21.) Notice to Landlord^ pursuant to Hiklo Viet, c. 25, s, 3, of Tenants Intention 

to remove Buildings^ Engines or Machiimy^ after the Expiration of One Month 
{ante, 605). {p) 

To A. B., esa. of 

[or to Mr. E. agent of A. B., osq.l 

Sir, I hereby give you notice, that at or soon after the expiration of one 
calendar month from the ^orvico of this notice it is my intention to remove from 
the [“funn,” “laTid,*’ or “manufactory,” or as the case may 6e] situate at 
in the [parish or township] of , in the county of , now in my 
occupation, all [Iterc describe concisely the buildings, engines, and machinery in^ 
tended to he removed^. 

As witness my hand this day of , 18 . 

(Signed) 0, D. 


(22.) Notice by Landlord o/ his Election to purchase at a Valuation all or part 
of the Buildings, Engines, or Machinery mentioned in the above Notice {ante, 
G05). 

To Mr. 0. D. 

Sir, I hereby elect to purchase [“ all,” or describe the part, “ being part of ”] 
the buiblings, engines and machinery mentioned in your notice of tho day 
of instant: And I hereby appoint Mr. 0. V, of as my referee, to 
ascertain and determine tho value thereof pursuant to tho statute in such case 
made and provided. 

As witness my hand this day of , 18 . 

A. B. 


(23.) Notice by a Landlord to taheimrt of the Land for Building or other Purposes 
inirsuaut to a Covenant in the Lease, 

(See ante, 889). 


(24.) Notice from Tenant to Tjondlord, or his Bailiff or Receiver, of an Action for 
Recovery of Land {ante, 772), 

[Address and date as in a letter.] 

Sir, Herewith I send you as [or bailiff, or receiver of A. B., estp] my 
landlord, coj)y of a writ of summons [or summons and plaint] served uiK)n 
mo in an action for tho recovery of tho possession of tho [messuage, or farm, 
or land, &c.] and promises, situate at in tho county of , held by mo 
as your tenant [or, os tenant of the said A. B.]. 

I am, &c. 


(25.) Authority by Occupitr to kill Q round Game {ante, 700). 

I, A. B. [or wo, J. A. and J. B.], do authorize C. I), to kill and take ground 
game on tho lands occupied by mo [or us]. 

A. B. [or J.A. 
J.B.] 

(20.) Authority by Occupier to kill Ground Game with Firearms {ante, 700). 

I, A. B. [or w'O, J. A. and J. B.l, do authorize C. D. to kill ground game 
with firearms on tho lands occupied by mo [or us]. 

A. B. [or J. A. 

" J.B.] 


(p) See last note. 
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APPENDIX D. 

FORMS OF PROCERDINGS IN DISTRESS. 


No. 1. Warrant to distrain in a 

llouso for Kent 905 

2. Warrant to distrain on a 

Farm for Kent 905 

3. Inventory of Goods dia- 

trainod 905 

4. Notice of Distress for Kent 90G 
6. Notice of Distress of Grow- 

in^y Groins 906 

6. Ile«iuc8t to withdraw Dis- 
tress 907 


TAOE 

No. 7. Consent to Possession for 

moro tinin 5 days 907 

8. Appraisement of Distress., 907 

9. Notice to Sheriir, Rent duo 908 

10. Notice from Sheriff to Exe- 

cution Ci'cslitor 908 

11. Notice i-o High Bailiff of 

County Court 908 

12. Declaration l)y Ijodger to 

save his Goods from Dis- 
trrs.s , 909 


Frocccditujfi on Distresses. 

(1.) Warrant to distrain in a House for llvnt {ante, ‘125). 

To Mr, K. S. iriy hailiiT. 

T hereby authorize and rtv|uiro you to distrain the goods and ehaUids(a) in 
and upon the [house] and i)roniis«'s of C. ])., situate and being [No. , 
street], in the i>arish of , iii tlio county of , for £ , being 

(pnirtcrs* rent, duo to irio for the sanio [at Lady-day, ^[idsnirmier-day, 
Michaolmas-day or (Jhristmas-day last, as the. rase nuiy he; or “on iho 
day of last”]; and to proceed thereon for the recov<iryof the said rent as 
tho law dire.cts. But you are hereby expressly prohibited from taking any 
property not legally liable to a distress for rent. 

Dated this day of 18 . 

(Signed) (?/) A. 11. of 
[or A. B. of 
])y 1*. (Li his agent]. 


(2.) Warrant to distrain on a Farm for Rent (ante, 125). 

To Iklr. K. S. my bailiff. 

I hereby authorize anil require you to distrain tho goods and chattels [and 
also the cattle and growing crops], in and upon tho farm, lands and ]iroiiii.ses 
of C. D., situate and being nt in tho jiarish, itc. [as in No. 1, to the etuC], 


(3.) Inventory of Goods distrained {ante, 432). 

An ixventouy of the goods and chattels [cattlo and growing crops] dis- 
trained by [11. S. of as bailiff of and for] A. B. of , esquire, on tho 


{a) “Of C. D.” maybe hero introduced, 
if wish^ for any special reason ; but in or- 
dUicry cases the words would do moro harm 
than good. 

(5) This warrant must bo signed by the 
person entitled to receive the rent ; BuUerU 
case, 1 Leon. 50 ; 2 Leon. 215 ; or by his 


agent having sufficient express or implied 
authority; Trent v. Hunt, 9 Exch. 14; 22 
L. J., Ex. 318 ; S/ie/t v. FiwA, 13 C. B., 
N. S. 651; 32 L. J., C. P. 117. It docs not 
re(iuin3 a stamp; J*yte v. Varlridge, 15 M. 
& W. 20. 
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Arr. D. s. 3. day of , 18 , in anil upon Iho [house or farm, lands] and 

premises of C. D., situate and being [No. , street], in the parisli of 

, in the county of , for £ , being quarters* rent due to 

the said A. B. [at last ; or “ on the day of last **]. 

1. In front room on ground floor. — One dining table, one side-board, twelve 
cliaira [describe each article in this room intended to he distrained]. 

2. In back room on ground floor. — [Here describe each article in this room intended 
to he distrained.] 

3. 4, 5, &c.—[f[erc describe in like manner each article intended to he distrained 
in the front room on first floor" — hack room on first floor" — front room on 
second floor " — “ bark room on second floor" tfcc. — front attic" — back attic " — 

front kitchen " — “ hack kitchen"- wash-lwnsc ” — ^'sciillern " — “ winecellar " — 

coal cellar" — ^^yard" — garden" — coach- ho use" — stables" — "barns" dec. ire.] 


In the Fields. 

1. In the field or close called or known as "Orcenacre:" cows, calves, oxen, 
bulls, sheep, lambs, liorsca, mares, goldiiigs, colts, fillies, pigs, [as the case 
may be]. 

2. In the field or close called or known as [?iaoi/>] : haystacks, stacks of 
[w'hcat] ; about acres (more or leas) of growing crops of [wheat or barley, 
oats, potatoes, peas, beaus, as the case may be], 

3. Ikscrihe. in like manner each close and the articles therein intended to he 
distrained. At the end of the list may {if ivishcd) he addedy the following words or 
to the like effeety viz . : — 

“And all other goods, lihattols and effects on the said premises,** or “and any 
other goods Unit may bo found in and about the said promiscss to jray the said 
rent and oxponsos of this distress*’ (c). JUt it would be too indefinite and incorrect 
to say, “ And all other goods, chattels and effects on the said promises that may 
be required in order to satisfy the above rent, together with all necessary 
expenses ” {d). 

Bated this day of , 18 . 

(Signed) B. S., bailiff of the said A. B. 

[or A. B. of ]. 


(4.) Notice of Distress for Bent (c) {antCy 443). 

To Mr. C. D., and all others whom it may concern. 

Take notice that 1 [K. S., as bailiff of and for A. B., osip, your landlord], 
have tliis day distrained on tho prtmiisos in your occupation or possession, 
immcd in tho inyentor)^ [nboyo written or hereunto annexed], tho [cattle], 
goods .^ud chattels mentioned in tho said inventory for £ , being 

(jiiartcrs* rent duo to [me, or tho said A. B.], at last [or on tho 

day of lust], for tho said premises ; And unless you pay 'the said rout, 
with the ehargOH of distraining for tho sumo, within five days from tho servico 
hereof, tho said [cattle] goods and chattels ivill bo appraised and sold 
according to law'. [If cattle or goods removedy mention the place thuSy “ And take 
notice, that tho said cuttle have been removed to and are now in tho common 
pound in and for tho parish of , in tho county of .] 

Dated this day of , 18 . 

(Signed) R. S. of , 

Bailiff of tho ahovo-named A. B. 
[or A. B. of ]. 


(5.) Notice of Distress of Growing CropSy etc. {ante, 443). 

To Mr. C. ])., and all others whom it may concern. 

Take notice that 1 [It. S., as bailiff of and for A. B., esq., your landlord], 
have this day distrained on tho [farm, lands and] premises m your occupation 

(f) Jl’aketnan v. Lmdseyy 14 Q. B. 625; L. J., Ex. 162. 

19 L. J., Q. B. 166. But these w ords may («) To bo written at tho foot of a true 
perhaps make the distress ixeessive. copy of the inventory, or such true copy to 

(rf) Kcrhy v. Hardingy 6 Fxch. 234 ; 20 be annexed to this notice. 
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or possession, mentioned in the inyentory [above written or ht*rounto annexed], App. D. a. 6. 

the [cattle, goods and chattels, and also the] growing crops moutioned in tlio 

said inventory for £ , hoing quarters’ rent duo to [mo nr tho said 

A.. B.], at last [or on tho day of last] for tho said [farm, 
lands and] promises: And unloss you pay tho said rent, with Iho charges of 
distraining for tho samo [within five days from tho date hereof, tin' said catilo, 
goods and chattels will bo appraistul and s«)ld according to law, and] I shall 
[or if signed by tho bailiff say, “ tho said A. B. will”] procc'od to cut, gather, 
make, euro, carry and lay uj) the said crops, when ripe, in tho barn or oUkt 
proper place on the said promises, and in convenient time sell and disjioho of tho 
same in or towards satisfaction of tho said rent, and of tho charges of such 
distress, appraisement and sale, according to law. 

Dated this day of , 18 . 

(Signed) A. B. of 

[or B. S. of 

Bailiff of tho abovo-iuontioncd A. B.] 


(0.) Eiqucst of a Tauiui io his Lfonllord to ivithdi'uw a Dlsfrrss fur Iicntf with 
Libeiiij to make a stcinuJ Jh‘stref<s{/) {ante^ lal). 

To A. B., osq. 

Sir, 1 licrcby rccpiost you, for my accommodation, io withdraw the distress 
for rent made by you on tho [farm, land and] premises, sitiuito at , in 
the county of , now in iiiy occupjition as your tenant : And in considt'ration 
of your so doing, 1 do hereby coiiscml, promise and agree that it shall ami may 
bo lawful for yon at any limo [afterwards, ur aftiu* tho day of 

next] to maivo a s*'eoiid disti’css for the said rent, or for so mneh thereof as 
shall for the limo btiing lemain unpjpd, and for the expeiiM'S of and incident to 
such second distress : [And 1 will also ])ay you on demand all expenses incnrnMl 
of and ijieident to the said tirst distress to tho limo of its being withdrawn for 
my accommodation as aforesaid]. 

Dated this day of ,18 . 

Yours, &.C, 

Witness, E. R, of (.7). C. D. 

(7.) Consent of Tenant io the Landlord or hU Bailiff eontiniiimj in Possession undvr 
a Jlisfrvas fur more than Five Daijs {antCj ‘Idu). 

To A. B., cs(|. [(0* to ^Ir. B. 8., bailiff of A. B., esq.] 

Sir, 1 liensby nM|nest yon not to remove tho goods and eliattels which you 
have distrained and iiiq)onndcd ff)r rent on tluj ijremisf's, situate at , in 
tho county of , now in my occujiation as [your tenant ur tiMiaiit of the 

said A. B. J ; but to keep the said goods and chattels in tliu ])laco whero they ai’o 
now iinponiided, until tho day of jioxt inclusive, fur my accommo- 
dation, and to give me tho opporlujiity of oldaining moiK’y to ))ay tho said 
niTcars of rent with expenses of the distress; all extra expmisos oeea'^ioiiod by 
kcejung possession as aforesaid to form part of the exi)eii--e.s of and incident to 
the distress. 

Dated this day of , 18 . 

Yours, A'c. 

Witness, E. R, of (7). C. 1). 

(8.) The A 2 >prai 6 cmvnt{h) (cn/fr*, i lo). 

We, tho above-named L. M. and N. 0., having viewed tho [cattle], goods 
and chattels mentioned in [this or tho within written] invontorv, do appraise 
and value tho same at tlio sum of pounds shilLiiigs and poiico. 

As witness our hands tho day of , 18 . 

(Signed) Appraisers. 

(/ ] See other mmilar foims in Bill y. (^) An attesting witness is unnecessary. 

Jiamm, 5 M. & G. 789 ; Fishwick v. (A) To be written under or indorsed on 

Milues^ 4 £zch. 825 ; which cases show the inventory, 
that no agreement stamp is necessary. 
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Arp. D. B. 9. (90 Kotice to SJwHffvndir 8 Ann, c, 14, «. 1, of Rent due to Landlord of Execution 
DcUvr {antet 4.18). 

To tlie sheriff of the county of , and his under-sheriff and bailiffs, and all 
others whom it may concern : 

Take notice that the sum of £ is now duo and owing to [mo or to 

I. K. of esq.] from C. 1)., of , in the county of , for [one year’s 
or one half year’s or one quarter’s] rent, due on the day of ^ last, of 
the prcmistj.s in his occupation .at aforesaid ; upon which premises, as I am 
infoiined you have seized and taken in execution certain goods and chattels ; 
And you are hereby reciuircd not to remove any of the said goods and chattels 
from oft* the said premise's until the said arrears of rent are paid, pursuant to the 
statute in such case made and provided. 

Dated this day of , 18 . 

Yours, &c. 

I. Jv . of 
[or E. E. of 

Agent for I. K. of , esq.] 


(10.) Notice from Sheriff to Ejrecution Creditor of Rent Iwinfj due frrm the Eefen- 
dnut, and reqniriuij raymeut thereof hy mch Creditor, j^ursuani to S Ann, c, 14, 
8, 1 {ante, 450). 

In the Uigh Court of Justice, 

Division. 

Eetween A. B., plaintiff, 
and 

C. D., defendant. 

Take notice, that the sum of £ is duo and owing from the above-named 
defendant to his landlord I. K., of [&c. esq.] for [one year’s or one half 
year’s or one quarter’s] rent, due on the day of lust, for and in 
respect of the [house or farm, land and] premises situate at , in tho 
county of , now in the occupation of tho said defendant, and upon which 

certain goods and chattels havo been seized by tho sheriff of shiro under 
tho writ of fieri facias issued in this action [and tho said sheriff has had notico 
of such arrears of rent(i)]: Noav I do hereby, as tho agent of tho said sheriff and 
on his behalf, give you notico that unless the above-named plaintiff do forthwith 
pay tho arrears of rent duo to tho said Landlord, either to him or to his bailiff*, 
pursuant to the statute in .such caso iiiado and provided, tho said sheriff’ will 
withdraw from poss(\ssion of tho said goods and chattels under the said writ. 

Dated this day of , 18 . 

Yours, Ac. 

L. M. of . 

Agent for tho sheriff of shire. 

To tho above-named plaintiff ; and to ) 

Mr. , his solicitor or agent, j 


(11.) Notice to the Jlifjh Bailiff of a County Court, imrsuant fo 19 J: 20 Viet, c, 108, 

8, 75 {ante, 401). 

To tho high bailiff of tho County Court of , holdcn at , and to his 
bailiif and officers, and all others whom it may concern : 

Take notico, that C. D., w'hoso goods you havo taken in execution under a 
warrant from the said County Court, holds the [house or apartments] in w'hich 
tho said goods were taken us tenant thereof to [me or to 1. K. of esq.] 
under a lease for years [and three quarters of another year wanting livo 
days] from tho day of » IS , or under a tenancy from year to year, 
from'3»'tho day of last (A), or under a tenancy from month to 

(i) Omit this when inaocurato. Express spect tho lease, and obtain legal proof of 
notice to the sheriff appears to be unneoes- the arrears due (ante, 458). 

sary ; it is sufficient ii he knows of the ar- (A) A tenancy from year to year recom- 
reara of rent (ante, 457). Ho should in- mences annually (ante, 206). 



NOTICE IN CASE OF EXECUTION. 

month from tho first] day of each month, or under a tenancy from week 

to week from each [Saturday] at tho yearly rent of £ , payable [by 

equal half-yearh^ or quarterly, payments, on tho day of , &c., state 
days of ^^aymoit], or at tho monthly rent of £ payable [in advance (/)] 
on tho day of each month, or at tho weekly rent of £ payable [in 
advance (/)] on each [Saturday ] : And I now [as tlio a^ent of and for the 
said I. K., and on liis behalf,] claim tho sum of £ for arrears of tlm said 
rent for (?a) one yoar [or hvo quarters] ending on tho day of last ; or 

for two months [(^r four weeks] ending on the day of last, as the case 
may he^ -which said rent or sum of £ now remains in arrear and unpaid. 

Dated this day of , 18 . 

(Signed) I. K. of 
[or C. I). of 

Agent for tho abovo-namod I. If.] 


(12.) Declaration hy Lodyer {antCf 415). 

To [name of superior Landlord^ or his Bailiffs as the case may 
Sir, I of do hereby declare that [name of immediate tenant 
has no light of property or beneficial interest in the furniture, goods and chattels, 
of which an inventory is hereunto annexed, but that such furniture, goods and 
chattels are my prop(U*ty [or in my lawful possession]. 

I owo [name of immediate landlord] £ on account of rent from 
to 

Tho inventory referred to in this declaration is as follow^s 


To 


Inventory : 

1 Pianoforte, 

4 Sofas, 

2 Timepieces, &c., &q, [state artkks with precision]. 

Yours, &c. 

A. B. 


(1) Omit thoflo words if rent not payuLlo and add (just heforo tho date), the rosi- 

iu advance. duo of the said [year’s] rent liaving been 

(«*) Hero say, “part of,” if necessary, paid.” 


909 
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APPENDIX E. 

FORMS OF PROCEEDINGS IN ACTIONS. 


Sect. 1. Prorcodiiifrs in Replevin 


(before Action) 910 

(1.) Notice of SiireticH 910 

(2.1 Ditto, un other form 911 

(3.) Notice of Goods intended to 

bo re])levied 911 

(I.) Aflidavit of Justification .... 911 

(5.) lloiidin R<'|)l('vin(Trig-h Conrtl f>12 
(fj.) Memorandum of J)ei)OMt (do.) 912 

(7.) Bond in Iveidcvin (County 

(^)urt) 913 

(8.) Memorandum of Deposit 

(County Court) 913 

(9.) Warraiit to High Bailiff .... 913 

Sect. 2. Proeredings in TTigh Court 911 
(a.) IiidorKc mcnt of claims onAVrits 911 

(1.) Kent 911 

(2.) Use and Oecupaiioii .... 911 

(3.) Kcplevin 911 

(4.) AVrongful Distress .... 915 

(5.) Ejectment 915 

(6.) To establish Title and for 

Kent 915 

(7.) Fire Insuranco 915 

(8.) Kepair 915 

(9.) Farming 915 

(10.) Mesne Profits, &c 915 

(b.) Pleadings 915 

(1.) Recovery of liund and 

Mesne Profits 915 

(2.) Do., do., with Counter- 
claim 916 

(o.) Other Forms 917 

(1.) Judgment in Default of 

Appearance 917 

(2.) Prrcoipo for Writ of Pos- 
session 917 

(3.) Writ of Possession .... 918 


(c.) Other Forms — conixnued. PAGE 

(4.) AVrit of Second Delircp- 

. ance 918 

(5.) Return to do 918 

(G.) Do. do., wrhore only part 

delivered 918 

Sect. 3. Proeecdingsiii County Court 919 
(a.) In Replevin tried in County 

C(ujit 919 

(1.) Partieulars of Goods dis- 

triiinctl 919 

(2.) Judgment for PlsiiutifF. . 919 

(3.) Judgment for Defendant 919 
(h.) In Replevin removed to High 

Court 920 

(1.) Affidavit for Cortioniri. . 920 

(2.) Do.w'heuTitleinqucstiou 920 
(3.) Order for Certiorari .... 920 

(1.) Bond on Removal 921 

(5.) Memorandum of Deposit 921 

(G.) AV'rit of Certiorari 922 

(7.) Return of County Court 

Judge to do 922 

(8.) Notice of Certiorari , , . . 922 

(c.) S^iecial Action for Recovery 

of Touoincnts 923 

(1 .) Summons to Person hold- 
ing over 923 


(2.) Summons Person in 

Ancar for Rent 923 

(3.) Order for Possession . . , , 924 

(4.) AVarrant of Possession . . 924 

(d.) Ordinary Action for Recovery 


of Tenements 925 

Summons 925 


Sect. 4. Fonns under 1 & 2 Viet. 

0 . 74, for Recovery of 
Small Premises hold over 926 
(1.1 Complaint before Justices 926 
(2.) Warrant for Possession. • 926 


Sect. 1. — Forms of Proceedings on a Replevy (hefore Action). 

(1.) Notice of Sureties (a). 

No. of plaint {tvhen hiown)^ 

In tho County Court of , Holdon at . 

Botwocn A. B., plaintiff, 
and 

C. D., defendant. 

Tako notice, that tho sureties 'whom I propose as my security in the ahovo 
cafieo [here state the proceeding which has rendered the sureties neceS6ary~\ aro 
[here state the full names and additions of the sureties^ whether housekeepers orfree^ 


(al This is form No. 47 in tho schedule 
to the C. C. Rules, 1875, prescribed by 
Ord. XXX., Rule 1, but it seems soaioely 
applicablo to an intended replevy; espe- 
c^y whore tho action of replevin is to bo 


brought in the High Court. It does not 
mention where tho action is to he brought 
but assumes it to be already begun in the 
County Court. (See next form.) 
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FORMS IN UEPT^EVIN (BEFORE ACTION). 

holders^ and their residences /or the last six months^ therein meniiommj the count y Arr. E. s. 1. 

or ciiyy places^ streets and numhei*8y i/ any], 

Dated this day of 18 . 

To tho 

[Signature of person sending ?Jo//ct’.] 


( 2 .) Notice of Sureties {another suggested form), 

[Title of court and cause as in previous form,] 

Take notice, that tho surotios whom I propose as my securit}' for tho duo 
prosecution of an action of roplcyin against tho abovo-named 0. I), in her 
Majesty’s High Court of Justice aro [see directions as in last form]. 

Dated this day of 18 . 

To the abovo-naincd C. D. and \ 

to tho Registrar of tho said [ (f jicrson sending nnliee.] 

County Court. ) 


(3.) Notice to Distrainer of duoda [or Culile] initnded to he rephvied {h), 

[Title of court and cause as anfCy No. 1.] 

Take notice, that A. lb of whoso goods [or cattle] yon have 

distrained, intends to roplovy tho same, and has proposed as his surotios for 
tho duo prosecution of an action of roplcyin against you in tho [Ar/r mention 
the court in which the action is to he hrovgliQy E. P., of (fcc., and (I. JI., of &c., 
and that if you have any valid objection to inako to tho proposed surotios, or 
either of them, you must attend at [here insert place of office of registrar^ on 
tho day of 18 , at tho hour of , when tho bond will bo submitlod 
to mo for approval. 

Dated tins day of 18 . 

[ToMr. C.D., LK, 

of (c).] ^ Registrar of tho Court. 

Hours of attondiinco at tho ofTico of the registrar [ 7 )/acp of office] from ton 
till four o’clock, except on [here insert the day on which the office will he closed] 
when tho oflico '^l bo closed at ono o’clock (d). 


(4.) Affidavit of Justification {e) [aniCy 470). 

[Title of court and cause as ante. No. 1 .] 

I, , of , one of tho sureties for tho [defendant (/)] make oath 
and say, That I am a housokeoper [or freeholder, as thee ase may 6 e], residing 
at [descrihing particularly the county or cityy the street or placcy and the 
numher of the hoiiscy if any] : That I am worth property to tho amount of £ 

[the amount required by the practice of the court ( 7 )], over and above what will 
pay my just do eta [if sectmtg in any other action or for any other purposcy addy 
and every other sum for which I am now socurityj : That I am not bail or 
aecurity in any other action or proceeding, or for any other person [or if 
security in any other action or actionsy addy except for C. D., at the suit of E. P., 
in tho court of , in tho sum of £ ; for G. II., at the suit of I. K., 

in tho court of , in the sum of £ , specifying the several adionSy with 


(b) This form is No. 182 in schedulo to 
C. C. Rules, 1876. 

Ic) Not in tho prescribed form. 

(<;) This memorandum is to bo placed 
at the foot of every summons, notice, judg- 
ment, order, warrant, or any other process 
of the court. See Form 6 in schedule to 
C. 0. Rules, 1876. 


(r) This form is No. 48 in schedule to 
C. C. Rules, 1875. 

(/) Tho prescribed form says for tho 
defendant,’' bat in replevin it would seem 
more proper to say ** for the plaintiff in 
this action of replevin.” 

(^) As to the amount, see 19 & 20 Viet. 
0 . 108, 88. 06, 66, ante, 468. 
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Ait. E. b. 4. courts in lohich they are hroughtf and the sums in which he has become houn/i] : 

That this my property, to tho amount of the said sum of £ [and if security 

in any other action^ <C;c., over and above all other sums for which I am now 
security as aforesaid] consists of [here specify the nature and value of the 
property in respect of which the deponent proposes to become hondsmaUf as follows^ 
stock in trade, in iiiy business of , carried on by mo at , of the value 
of £ , of good book debts owing to mo to tho amount of £ , of furni- 
ture in mv houso at of tho value of £ , of a freehold [or leasehold] 

farm of the value of £ , situate at , occupied by , or of a 

dwolling-hoU.so of tho value of £ , situate at , occupied by , or 

of other property^ particiiiariziny each description of property ^ with the value thereof]^ 
and that I havo for tho last six months resided at [describing the place of 
such residence^ or if he has had more than one residence during that period^ state 
it in the same manner as above directed. 

Sworn at , in tho county of , this day 
of , one thousand eight hundred and eighty , 

before mo 


I approve of 
thirt iMiml. 

I. K.. 

(L.fl.) llcKiiitmr. 

This lond 7WW 
renan'es a stamp. 


e;] Whereas tho ahovo- 
L B., have agreed to enter 


(5.) Bond in Replevin (A) where Action to be commenced in High Court under 
Hect. Go of 19 c& 20 Viet. c. 108 408). 

[Form of Baud as pasty No. 7, to the date inclusive : 
named C. D. and E. E., at tho request of the said A. 
into tho .above- written obligation, and this security has been approved of by 
I. K, tho Registrar of tho County Court of , holdcn at , as appears 
by his allowance in tho margin hereof : 

Now THE CONDITION of this obligation is such, that if tho ahovo-bounden 
A. B. do and shall within one week from tho date of the said obligation com- 
mence an action of replevin against the above-named 0. 11. , in her Majesty’s 
Iligh Court of Justice, for taking and unjustly detaining of certain goods and 
chattels of tho said A. B., to wit, [Acre insert the description of the goods and 

chattels intended to be replevied], and prosecute such action with effect and with- 
out delay, and, unless judgment bo obtained thereon by default, do and shall 
prove before tho said court of that ho tho said A. B. had good ground 

for believing that tho title to tho liereuitameiit in respect of which the distress 
was made was in question [o^r that tho title to a toll w^as in question], [or 
that tho title to a market was in question], [or that tho title to a fair was in 
question], [or that the title to a franchise was in question], [or that tho 
alleged rent or damage in respect of which the distress was made exceeded 
twenty pounds], and do and shall also make return of tho said goods and 
chattels, if return thereof shall bo awarded, then this obligation shall bo void 
and of no effect, otherwise shall bo and remain in full force. 

Signed, sealed and delivered by ) 
the above-boundon in tho [ 
prosonco of ) 


A. B. 

fL.8. 

C. D. 

fL.S. 

E. F. 

(l.3. 


(6.) Memorandum of Deposit (A) pursuant to 19 efc 20 Viet c. 108, s. 71, where the 
Action of Replevin is to be brought in the High Court [ante^ 469). 

Memorandum made on tho day of ,18 : Whereas A. B., of 

4 , , has this day deposited with I. K., registrar of tho County Court of , 

holdcn at , tho sum of £ (Z), pursuant to 19 & 20 Vict. c. 108, b. 71 : 

I npprm'p of thif . Now THE CONDITION of tho said deposit is such, that if the said A. B. do and 
memorandum. 


I.K., 

(l.h.) Rotfistrur. schedule to 

0. Cf. Rules. The amount of the penalty 
must be fixed by the registrar, pursuant 
to 19 & 20 Viet. c. 108, s. 66. 

(t) This is so in the form, but it is evi- 
dently copied by mistake from the old 


form and should run, ** In the said High 
CourV^ 

(A) See ante, 469. 

(/) The amount of the deposit must ho 
fixed by the registrar, pursuant to 19 & 20 
Viet. c. 108, 8. 65 ; auto, 468. 
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FORMS IN REPLEVIN (hEFORE ACTION). 


shall within ono weok from tho date of this memorandum commence an action 
of replevin against C. 1)., of [and K. S., of ], in her Majesty’s Court 
of , at 'Westminster, for taking and unjustly detaining of certjiin goods 
and chattels of tho said A. B., to wit \Jierc insert the ilescripiion vf theyovds 
arul chattch intended tv he rr/j/criVd], and prosecute such action with effect and 
without delay, and, unless judgment he ohtaiiiod thereon by default, do and 
shall ppve before tho said Court of , that ho tho said A. B. had good ground 
for believing [that the title to the hereditament in respect of which tho distress 
was made was in question ; or that the title to a toll was in question ; or that tho 
title to a market was in question ; or that tho title to a fair was in question ; 
or that tho title to a franchiso was in question ; or that tho alleged rent or 
damage in respect of which tho distress was made exceeded twenty pounds], 
and (lo and shall also mako return of tho said goods and chattels, if retuiii 
thereof shall bo awarded, then tho said deposit shall bo void and returned to tlio 
said A, B., otherwise tho same shall bo ap]>lied and disposed of according to 
law. 



A.B. 

or A. B. by E. P. his attorney.] 


(7.) Bond in lleidevin (?n) where Action to he commenceA in County Court under 
Sect 00 of 19 & 20 VkU c. 108. 


ICxow all men by these presents that wo, A. B. of &c., C. D. of <&c., andE. F. 
of aro held and firmly bound unto 0. II. {n)oi &c. in £ (o), to bo paid 

to tho said G. 11 ., or his certain ath)riiey, executors, administrators or assigns, 
for which payment to bo made wo bind ourselves, and oa(;h and cvciy of us, in 
tile whole, our and oac.h of our heirs, executors and administrators, jointly and 
feevcM’sHy, firmly by these presents. 

Sealed with our seals, and dated tliis day of , 18 . 

WiiKiiKAs tho above-named C. IJ. and E. P., at tho request of tho said A. B., 
have agreed to cuter into tho above- writ tea obligation, jiiid this sccuiity has 
boon approved of by , tho registrar of tho County Court of , holden 
at , as appears by his allowanoo in tho margin hereof : 

Now TiiK CONDITION of this obligation is such, that if the above-boundcii 
A. B. do and shall within one month from tho date of the said obligation com- 
mence an action of replevin against tho above-named (1. II. in tho ( ’ounty Court 
of , holdeii at , for taking and unjustly detaining of certain goods 
and chattels of tho said A. B., to wit, \_/u' re insert the descrijdion of the yuoth 
and chuttels intended to he repUwted^ and prosecute such action with effect and 
without delay, and do and shall also mako return of tho said goods and chattels, 
if return thereof shall bo awarded, thou this obligation shall uo void and of uo 
eft’oet, otherwise shall be and remain in full force. 


Signed, sealed and delivered by ) 
tho abovo-bouiulcn in tho | 
presence of ) 


A. B. 

fL.S. 

C.l). 

fL.S. 

E.P. 

(L.9. 


( 8 .) Memorandum of Deposit [p) pursuant to 19 cf* 20 Viet, c. 108, s, 71, where 
the Action of lleidevin is to he hrouyht in the County Court [antCf 409). 

Memorandum made on tho day of , 18 : Wuehe^vs A. B. 
of , has this day deposited with I. K., estp, registrar of tho County Court 
of , holden at , the sum of £ ( 7 ), pursuant to 19 & 20 Viet. c. 108, 


(fn) This form is No. 181 in scliedulc to 
G. G. Kules, 1875. 

hi) The distrainer. 

( 0 ) The amount of the penalty is Rxed 
by the registrar, pursuant to 19 & 20 Viet, 
c. 108, 8 . 6 G. 

(p) By the note to forms Nos. 18.3, 184, 
in schedule to G. G. Rules, *Mf a deposit of 

L.T. 


money be made, the memorandum thereof 
should follow the terms of the condition of 
tho bond, and will not require a stamp.*’ 
But no form of memorandum is given. 

( 7 ) Tho amount must bo fixed by the 
registrar, pursuant to 19 & 20 Viet. c. 108, 
B. G 6 ; ante, 4G8. 

3n 


App. E. s. 1. 


I approve of this 

1. K., 

T/iii houd now 
rfquirui a ultiinp. 
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Appendix E. (forms in actions). 

App. E. b. 1 . s. 71 : Now the condition of the said deposit is such, that the said A. B. do 

; 7 and shall within one month from the date of this memorandum, commoncse an 

mS^dum.^ action of replevin against C. D. of [and R. S. of ], in tho County Court 
I. k!, of , holden at , for taking nud unjustly detaining of certain goods 

(l. 8.) RegiBtrar. and chattels of tho said A. B., to wit, [lifre iastrt the description of the goods 
and chattels intended to he replevied'], and prosecute such action with effect and 
without delay and do and shall also make return of tho said goods and chattels, 
if return thereof shall bo awarded, then tho sjiid deposit shall be void and 
returned to tho said C. D. ; othermso the same shall bo applied and disposed of 
according to law. 

(Signed) A. B. 

[or A. B. by E. F. his attorney.] 


(9.) Warrant to High Bailiff to Replevy (r). 

In tho County Court of , holden at . 

Whereas hath given security, as well to commence his action of 

replevin against for tlie taking and unjustly detaining of certain goods 

and chattels [irr cattle] of tho said , that is to say. 


and prosecute such action with effect and without delay, as also to rotiini tho 
said goods and chattels, if roturii thereof shall bo adjudged by law : Now’’, as 
registrar of tho said County Court, and by virtue of tho provisions of the 19 & 
20 Viet. c. 108, I hereby authorize and direct you without delay to rcplovv and 
deliver tho said goods and chattels [or catths] to tho said and fortliwdth 
to return to me this w'urrant and what you shall have done under tho same. 

Dated tho day of , 18 . 

To tho high bailiff of the court. I. E., 

Registrar of the court. 

[Return to above Warrant.) 

In obedience to this warrant, I have replevied and caused to bo delivered to 
tho within-named the within-mentioned goods and chattels [or cattle]. 

Dated this day of , 18 . L. M., 

High bailiff. 


Sect 2. — ruocEEDiNcs IN High Court of Justice. 

(a.) Lidonmvnt of Claims on Writ of Summons. 

(R. S. C., App. A., Part II., Sects. TI., III., IV.) 

(1.) Rent. 

Tho plaintiff’s claim is for £ for arrears of rent. 


(^.) Use and Occupation. 

Tho plaintiff’s claim is for £ for tho use and occupation of a house. 


(3.) Replevin. 

The plaintiff’s claim is in replevin for goods wrongfully distrained. 


(r) ^is form is No. 185 in schedule to C. G. Rules, 1875. 
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(*1.) WrouijfuJ Distress, 

The plaintiff’s claim is for damages for improperlj” distraining. 


App. E. 8. 2. 


(5.) Ejedment, 

The plaintiff’s claim is to recover possession of a house, No. in 
Street , or of a farm called Blackacre, situate in the parish of , in the 
county of 


(6.) To estaUisli Title and recover Rents, 

The plaintiff’s claim is to establisli his title to [liere descrihe the i^roperhj] and 
to recover the rents thereof. 


(7.) Fire Insurance, 

The plaintiil’s claim is for damages for breach of a covenant to insure a houso. 


(8.) Repair, 

Tlio plaint ift‘’s claim is for damages for breach of contract to keep a houso in 
repair. 


(9.) Farniiiuj, 

The plaintill’s claim is for damag<!s for breaches of covenants contained in a 
lease of a fami, 


(10.) Mesne Profits^ Sac, 

\_Add to Indorsement where Claim is to Land or to establish Title or Imfh.] 
And for mesno profits. 

And for an account of rents or niTCurs of rent. 

And for broach of covenant [ox, gr., /or repairs]. 


(b.) rieadinns, 

(1.) Rtcovery of Landj Arrears of Rent, Mesne Profds, if c. 

{R. aS'. C,, App, C. 2\o, IS.) 

In tho High Court of Justice, 

Division. IS . B. No. . 

AVrit issued 18 

Between A. B., plaintiff, 
and 

C. D., defendant. 

Statement of Claim, 

1 . On the day of tho plaintiff, by deed, let to tho defendant a houso 

and premises No. , street, in the city of London [or as may he] for a 
term of yours from the day of » Itt > at the yearly rent of 
£ payable ly. 

2. By the said deed the defendant covenanted to keep tho said houso and 
premises in good and tonantablo repair. 

3. The said deed also contained a clause of re-entry, entitling the plaintiff to 
ro-ontor upon the said houso and premises in case the rent thereby roserved, 

3n2 
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Appendix E. (forms in actions). 

1 . 2. whether demanded or not, should ho in arrear for twenty-one days, or in case 
- the defendant should make default in the performance of any covenant upon hia 
part to he performed. 

4. On the day of 18 , a quarter’s rent became duo, and on the 

day of ,18 , another quarter’s rent hccame due. On the day 
of » 18 , both had been in arrear for twenty-one days, and both are still 

duo. 

5. On the same day of , 18 , the house and premises were not 
and are not now in good or tenantable repair, and it would require the ex- 
penditure of a largo sum of money to reinstate tlio same in good and tenantable 
repair, and the plaintiff’s reversion is much depreciated in value. 

The plaintiff claims : 

1. Possession of the said house and promises. 

2. £ for arrears of rent. 

£ damages for thci defendant’s broach of his covenant to repair. 

4. £ for the occupation of the house and premises from the day 
of ,18 , to the day of recovering possession. 

The plaintiff proposes that this action should bo tried in 


(2.) Recovery of Land and Mesne Profits^ with (Joiinter-clam, 

{R. S. C., App. C. No. 24.) 

In the High Coiirt of Justice, 

Division. 18 . 13. No. . 

Writ issued of 18 . 

Between A. B., phiiniiif, 
and 

C. D., defendant. 

Statement of Claim. 

1. On the day of 18 , the plaintiff let to tlio defendant a house 

No. , street, in , as tenant from year to year at the yearly rent of 

£ payable quarterly, the tenancy to (iommeiico on tlio day of 

2. The defendant took possession of the house and continuf'd tenant thereof 

until the day of last, when the tonan(;y dotormiiied by a notice duly 

given. 

8. The defendant has disregarded the notice and still retains possession of the 
house. 

The plaintiff claims : 

1 . J’os 808 .sion of the house. 

2. £ for mesne profits from the day of 

The plaintiff proposes that this action should bo tried in 


In the High Coiirt of Justice, 

Division. 18 . B. No. . 

Between A. B., plaintiff, 
and 

C. 1)., defendant 
(by Original Action), 

And (a) between C. D., plaintiff, 
and 

A. B., defendant 
(by Counter-claim). 

2'he Defence and Counter-claim of the above-named G. D. 

*^1. Before the determination of the tenancy mentioned in the Btatomeut of 
claim the plaiutiif A. B., by writing dated the day of and signed by 

(«) This Beoond title is necossory where other cases it was suggested by Quain, J., 
there are defendants to the Count^-daim at chambers, that it was not necessary, 
other than the plaintiff in the action See Dittleston’s I^actico Cases, p. 48. 

(R. S. C., Ord. XXII., Rule 6,) But in 
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him, agrood to grant to tho dofondant C. D. a loaso of tho honso mcntionod in Arp. E. s. 2. 

tho statomont of claim, at the yearly rent of £ , for tho term of years ^ » ! ,1 

commencing from tho day of , when tho dofondant C. D.’s tenancy 
from year to year determined, and tho defendant has since that date been and 
still is ill possession of tho house under tho agreement. 

2. By way of counter-claim tho defendant claims to have tho agreement 
snocifically performed, and to have a loaso granted to him accoidingly, and for 
the purjioso aforesaid to have this action transferred to tho Chancery Division. 


In tho High Court of Justice, 

Chancery Division. 18 . B. No. . 

(Transferred by order dated day of .) 

Botwocii A. B., plaintiff, 
and 

C. I)., defendant 
(by Original Action), 

And between C. D., plaintiff, 
and 

A. B., defendant 
(by Counter-claim). 

The Reply of the Plaintiff A, 7 >*. 

Tho plaintiff A. B. admits tho agreement stated in tho defendant C. D.’s 
Rtiitemont of dofonco, but he refuses to grnnt to tho defendant a lease, saying 
tlisit such ngro(nncnt provided that the lease should contain a covenant by tho 
def»Midjiut to keep tlie house in good repair and a power of rc-ontry by tho 
])laintilT upon breach of such covenant, and Ihe plaintiff says that tho dofondant 
lias ii()t tlio house in good repair, and the same is now in a dilapidated 
condition. 

[Title.] 

Joiiuler of hanc. 

The defendant C. D. joins issue upon tho plaintiff A. B.’s stutoment in reply. 


(o.) Other Fonm, 

( 1 .) Jiuhjmcnt in Defmlt of Appearance, in Action for Recovery of Land» 

{It. 8. C., App. 1). No. 2.) 

In tho High Court of Justice, 

Division. 18 . B, No. . 

Between A. B., plaintiff, 
and 

C. D. and E. E., defendants. 

of 18 . 

No appearance having boon entered to tho writ of summons herein, it is this 
day adjudged that the plaintiff recover possession of tho land in tho said writ 
mentioned. 


(2.) Prcvcipe for ]Vrit of Pvaseasion, 

[R. S. O.y App, E. No. 7.) 

In the Iligli Court of Justice, 

Division. 18 . B. No. . 

Between A. B., plaintiff, 
and 

C. D. and others, defendants. 

Seal a writ of possession directed to the sheriff of to deliver possession 

to A. B. of 

Judgment dated day of 
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App. E. s. ‘2 


(3.) Writ of Possemon, 

{II S. a, App. R No. 1.) 

In the High Court of Justico, 

Division. 18 . B. No. . 

Between A. B., plaintiff, 
and 

C. D. and others, defendants. 

Victoria, to the sheriff of , greeting : Whereas lately in our High 
Court of Justice, by a judgment of the division of the same court, A. B. 
recovered [or E. E. was ordered to deliver U) A. B.] possession of all that 
with the appurtonaiicos in your bailiwick : Therefore W'o command you 
that you omit not by reason of any liberty of your county, but that you enter 
the same and without dt5lay you cause the sai(l A. B. to have possession of tho 
said land and promises with tho appurtenances ; and in w’hat manner you have 
executed this (jur writ make appear to tho j iidgcs of tho division of our 
High Court of Justice immediately after the execution thereof, and have you 
there then this writ. AVitness, &c. 


(4.) }Frit of Becond JDcliverame [t). 

Victoria, by the grace of Ood of tho United Kingdom of Groat Britain and 
Ireland Cluocn, Defender of tho Faith, To tho Sheriff of greeting : If 

A. B, shall make you secure of prosecuting his claim, and also of returning tho 

S eattle, goods, and chattels, &c.J which were lately adjudged to C. D. in our 
ligh Court of Justice on account of tho default of tho said A. B., if a return 
thereof shall bo adjudged : AVo command you that if by virtue of our writ of 
rctorno habondo to you thereupon before directed, you have caused tho said 
[cattle, &c.] to be returned to tho said D., then that you cause them to bo 
ro-delivered to the said A. B., and put by gages and safe pledges tho said C. D., 
that ho bo before our said High Court of Justice, at Westminster, on [the 
return day of the writ], to answer tho said A. B. in an action of replevin for tho 
taking and unjustly detaining tho [cattle, goods and chattels] aforesaid, and 
have you there tho names of the pledges and this writ : AVitnoss ourself at 
AVestminater, tho day of , in tho year of our reign. 


(5.) Iteturn to Writ of Bccond Deliverance. 

By virtue of this writ to mo directed, I have caused to bo delivered to the 
within-named A. B. his [cattle, goods and chattels] within mentioned, as I 
am within commanded. The pledges within mentioned aro and 

Tho answer of osep, sheriff. 


(G.) The likCf where only part of the Goods, &c. could he delivered. 

By virtue of this writ to mo directed, I have caused to bo delivered to the 
within-named A. B. [(iescrihe the goods re-delivered], part of the [cattle, 
gQods and chattels] within mentioned, being all of tho said [cattle, goods 
and chattels] which are to bo found in my bailiwick. Tho pledges within 
mentioned aro and 

Tho answer of , esq., sheriff. 


(0 ThU and the two following forms aro not in tho Rules of the Supreme Court. 
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Arp. E. g. 3. 


Sect. 3.-— Proceedings in the County Court. 

(a.) Proceedings in Rcpkcin, 

(1.) I'urticulara of the Goods distrained, required on entcriiuj a Plaint or Reqykvin, 

No. of i>kiint [tuhen blown). 

In tho county court of holdcn at 

Between A. B., plaintiff, 
and 

C. D. and R. S., defendants. 

Tho following aro tho particulars of tho [oattlo, or goods and chattels, &c.] 
taken under a distress for alleged arrears of rent by 0. J). [and 11. fcJ., as his 
bailiff] at in tho county of , and within tho district and jurisdic- 
tion of tliis court, and with respect to which T [or the said A. B. doth] now 
enter my plaint in replevin in tho said court and claim tho sum of pounds 
shillings damages for thoir detention against sureties and pledges, 
until &c. 

nitre enumerate the cattle^ t&c., intended to he reidevicd.] 

Dated this day of 18 . 

[Sit/nature of plaintiff or his solicitor,] 
The plaint notes are prepared and kept } 
printed in the registrar's office, j 


(2.) Judgment for Plaintiff' in Replevin for Rmt [ante^ 474). 

\fTitle of court and cause as ante, No, 1,] 

Upon hearing tliis causo at a court holdon this day, it is this day adjudged 
that tho plaintiff do recover against tho dcfoiidaiit tho sum of £ for 
damages for tho taking of tlio plaintiff’s goods and chattels [or cattle, stating the 
particula rs thereof] and £ for costs, amounting together to tho sum of £ 

And it is ordered that tho defendant do pay tho same to the registrar of tho 
court on tho day of 18 . 

Given under the seal of tho court this day of 18 . 

By tho court, 

I. K., 

Registrar of tho court. 

Hours of attendance [it*c. see ante, 911.] 


(3.) Judgment for Defendant in Replevin for Rent (w) {ante, 476). 

Upon hearing this cause at a court holdcn this day, it is adjudged that tho 
plaintiff do return to tho defendant the goods and chattels [or cattle, stating the 
particulars thereof], and pay to tho registrar of tho court forthwith [cr on tho 
day of ] the .sum of £ for cosis of suit. [Or, It is adjudged 

that tho amount duo for rent in arrear from the plaintiff to the defendant is 
£ , and that tho goods and chattels [or cattle] were of tho value of 

£ ; and that tho plaintiff do forthwith [or on tho day of ] 

pay to the registrar of tho court, at his office, tho said sum of £ , and 

also the sum of £ for costs of suit.] 


(u) This form is Ku. 186 in schedule to G. G. Rules. 
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A rp. E. B. 3. Fo)im hi Actions of Replevin removed from the County Court into 

the High Court. 

(1.) Affidavit for Certiorari [anU^ 491). 

In tlio High Court of Justice («). 

I, C. I)., of , in the county of [trade or addition^ make oath and 
say as follows 

1. On the clay of [instant or last] I was served with a summons 
issued out of the County Court of , holden at , with particulars of 
demand thereto annexed : and the paper writing hereto annexed, marked A, is 
a true copy of the said summons: and the paper WTiting hereto annexed, marked 
B, is a true copy of the Siiid particulars of demand (y). 

2. I am the dofendaiit named in the said sumnions and particulars. 

.3, I have good ground for believing, and do verily believe, that the rent [or 
‘‘damage*’] in respect of which the distress mentioned in the said summons 
and particulars was made exceeded twenty pounds (z). 

4. [litre elate the facUy shovnntf the ground of belief above mentioned^ ex. .f/r. ;] 

The jdaintiff A. 11., in the said summons and particulars named, for quarters 
of a year next before and ending on the day of last, held a certain 

[dwelling-house or farm, land.s] and premises, situate at , in the parish of 

in the county of , wherein the said distress w'as taken, as my tenant 
at the annual rent of pounds, payable [(piartorly on the usual quarter 
days, or as the case may he'], of which rent the sum of pounds, for [two] 
quai'ters ending on the day of last, became and was duo to mo from 
tlio said A. B., and [the sum of £ , parcel thereof (tlio residue having 

been paid)] continued in arrear and unpaid at the time of the making of the 
said distress [o?' state facts shoiciny that the damage exceeded tieenty 

jporntW]. 

5. I am desirous of having the said action removed by coviiorari from the 
County Court of , holden at , into her Majesty’s High Court of 
Justice: And I am ready and walling to give such security as is required by the 
statute in such case made and provided. 

C. D. 

Sworn, &c. [ns antcy 912], 


(2.) The likcy when seme Title is in Question. 


[Commence as ante, No. 1, to the end of the second paragraph J] 

3. [Here state the facts specially, showing that the title to some particular here- 
dilament, toll, market, fair or franchise is in guest ion.'] 

4. I have good ground for believing, and do verily beliovo, that the title to the 
said w'as and is in question. 

I am desirous [&c. ns in last finin], 

C. I). 


Sworn, &c. [os ante, 912]. 


(.3.) Judges Order for a Certiorari to remove an Action (f lleplevin (a) 

(ante, 491). 

Upon reading the affidavit of , I do order that a w rit of certiorari do issuo 
to remove an action of replevin between A. II. and C. D., with all things touching 
the same, from the County Court of , holden at , into her Majesty’s 


(.i) Not to be entitled in any cause. 

Let A and B be marked as exhibits. 
In the London court the rent or da- 
mage must exceed 601. ; 15 & 16 Viet. e. 
77, B. 111. 

(a) The order need not be entitled in 


any division or eausc. The opplicaticn is 
usually made to a Judge at chambers; 
Jfoteetf V. Trans, 3 Exch. Ill ; 6 D. & L. 
193. But sometimes it may bo made to 
the court. The form of a rule of court 
agiees in substance with the above order. 
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Iligli Court of Jiistico, on tlio said C. D. giving eocurity as provided for by tho App E s 3 

19 & 20 Viet. c. 108, B. 67. 

Dated tho day of , 18 . 

[Judye6 siy nature,^ 


(4.) Jiond on Itemoml [ante^ 492). 

[Jf'orm of bond hj the defendaut find two sureties in a pennlfij not erreediny 
loOL (6), as antCj Sect. 1, No. 7, to the date indusive.'l Wjikkkas an action of 
replevin was on the day of , 18 , cominonced in tho County Court 

of , holdcn at , whcnaii A. Ji. was plaintiff and tho above -houudoii 

C. D. was defendant : And wiieiieas the Honorable Sir , Knight, 

ono of tho judges of her hlajostj^’s High Court of Justico [or, And wlioroiis 
her Majesty’s High Court of Justice”], on tho application of tho said C. 1)., 
did, on the day of , 18 , order that [;rc77c ordn^ for certiorari in 
the past tense j ev, yr.] “a writ of certiorari should issiio to romovo tho said 
action of replevin between tho said A. 13. and (\ J)., with nil things touching tlio 
same, from tho said County Court of , holdcn at , iiito her Majesty’s 
High Court of Justico, on tho said C. 1)., giving security as provided for 
by tho 19 & 20 Viet. c. 108, s. 67;” Axn wiinuius tho above-named E. E. laptrowof ihU 
and G. H., at tho rciiucst of tho said C. 1 )., hav(i agreed to enter into tho above- ^ 

written obligation as his sureties: Now the (’o>’I)1TIon of this obligjition MiwIlt. 

is such, that if tho above-houndon (\ i)., do defend tho said action in her 
Majesty’s High Court of Justice, with clfoct(r); And unless tho said A. B. shall 
discontinue or shall not i)rosocuto such action or booomo nonsuit th(n*oin, if 
the said C. 1). do provo oeforo tho said High Court that tho said (\ J). had 
good ground for bclitjving ('ithor that tho title to some corporeal or incorporeal 
horeditanicnl, or to some toll, market, lair or fraiiohiso was in (piestion, or 
that the nnit or damage in respect of which tho distress in this behalf was taken 
excocided twenty pounds, then this obligation shall bo void and of no ollcut, 
otherwise shall bo and remain in full force. 

SSignod, sealed and dolivorod by ) (\ D. f/SVn/, 

tho abovG-boundeii in tho | H. h\ ISeaL 

prosonco of ) G. II. ISeul* 


(5.) Memorandum of Deimit in lieu of a Bond on Removal [ante^ 492). 

Memorandum made on tho day of , 18 : Wjiereas an action of 
replevin was on the day of 18 , commenced in tho County Court 

of , holdcn at , wherein A. 13. was plaintiff and C. D. was defondarit : 

And whereas the Honorable Sir , Knight, ono of tho judges of 

her Majesty’s High Court of Justico, [or, “And wWcas her Majesty’s High 
Court of Justice”], on tho application of tho said 1)., did, on tho 
day of , order that [recite order for certiorari in past tense ^ ex, yr,'] “a 
WTit of certiorari should issue to remove tho said action of replevin hetweon 
tho said A. 13. and C. 1)., with all things touching tho same, from tho said 
County Court of , holden at , into her Majesty’s High Court of 

Justico, on tho said C. I), giving security as provided for by tho 19 & 20 Viet, 
c. 108, 8. C7:” And wderkas tho said 0. 3). has this day dc‘po.sitod with i approve ofthis 
, ofiK]., ono of tho masters of tho Division of the said High mcmorjimln- 

Court of Justico, tho sum of £ sterling (being the amount fixed by 

tho said master pursuant to tho said act): Now the condition of tho 
said deposit is such, that if tho said C. D. do defend tho sjiid action in her 
Majesty’s High Court of Justico w'ith ciTcct(c); And unless tho sjiid 
A. B. shall discontinue or shall not prosecuto such action, or becomo non- 
suit thoroiu, if tho said 0. D. do provo before tho Division of tho 

said High Court of J ustice that the said C. D. had good ground for belioving 
either that tho title to B()mo corporeal nr incoi-poreal hcroditamont, or to some 
toll, market, fair or franchise, was in qnesth)n, or that tho rent or damage in 

(ft) Tlie amount of the penalty not ex- s. G7 ; ante, 409. 
ccedirg 160/. must be fixed by one of the (c) I. e. with success ; Tummons v. OglCf 
masters, pursuant to 10 & 20 Viet. c. 108, 0 E. & B. 571 ; ante, 464 (f). 
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. 3. rospoct whioli tho distress in this behalf was taken oxcooded twenty pounds, 
— then tho said deposit shall bo void and returned to the said 0. D. ; otherwise the 
same shall bo applied and disposed of according to law. 

(Signed) C.D., 

[or 

C. D., by 0. H. his attorney.] 


(0.) Writ of Certiorari to remove Action of Replevin {aide^ 492). 

Victoria, by Iho grace of God of tho United Kingdom of Great Britain and 
Ireland Queen, Defender of tho Faith, To the judge of tho county court , 
holden at , greeting : Wo being willing for certain causes to bo certified of 
a plaint levied in our court before you against 0. D. at tho suit of A. B. in an action 
of replevin, command you that you send to our High Court of Justice at 
AVestminster, on , tho plaint aforesaid with all things touching tho 

same, ns fully mid entirely as it remains in our court before you, by whatsoever 
names tlio parties may bo called therein, together with this writ, that wo may 
further cause to bo done thereupon what of right wo shall soo fit to bo done. 
AVitnoss [name of Lord Chancellor (c)] at Westminster, tho day of , 
in tho year of our Lord 18 . 

{Indorsement,) 

“By order of Mr. [Justice or Baron] dated tho day of , 
18 or “ By rule of court, dated tho day of , 18 

Add solicitor's name and address. 


(7.) Return of County Court Judye to Certiorari 402). 

{Indorsement on the Br/^.) 

Tho execution of this wiit appears in tho schedule hereunto annexed. 

Tho answer of , esq., jiidgo of tho county 
court within mentioned. 

[.Injio;*; a Schedule written on Parchment as follows ;] 

I , cs([., tho judge of tho county court of , holden at , in tho 
said county, do most humbly certify to our sovereign lady tho queen, that at tho 
date and suing forth of tho writ of our said lady the queen to mo directed and to 
this schedule annexed (to wit) on [teste of writ of certiorari'] A. B. in the sjiid 
writ named, entered in tho olnce of the registrar of the said county court at , 
aforesaid, a plaint in writing against C. 1). in tho said writ also named, for taking 
and unjustly detaining certain goods [and cattle] of tho said A. B. : And that 
afterwards, on , a summons on the said plaint was issued under tho seal of 
the said court, according to tho form of tho statutes in that behalf, whereby tho 
said 0. D. was summoned to appear at tho said court to ho holden at , in 
aforesaid, on , to answer tho said A. B. to a claim, tho particulars of 
which were thereunto annexed, and are as follows In tho county court of 
[&c., copy the particular s.f' And this is the tenor and record of tho process of 
the said plaint, with all tnbgs touching the same, as it remains before me. 


(8.) Notice of filing Certiorari^ and Demand of Statement of Claim {aide^ 492). 
In tho High Court of Justice. 

Between A. B., plaintiff, 
and 

C. D., defendant. 

Tho defendant having sued out of this honourable court a writ of certiorari 
diroeted to tho judge of the county court of , holdoii at , for removing 
tho above cause out of the said county court into this court, returnable on 
the day of last past, I do hereby give you notice, that the defendant 


{e) Seo B. S. C. Ord. II., r. 8. 
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has filed the said wiit, and the return thereto, with the proper officer of this 
coi^t, and has entered his appearance in the said action in this court : And the 
plaintiff is hereby required to declare in the said action in four days, otherwise 
a judgment of non pros, will be signed against him. 

Dated this day of , 18 . 

Yours, &c. 

0. H. of 


To Mr. E. E., the plaintiff’s 
[solicitor or agent]. 


Defendant’s [solicitor or agent]. 


(o.) Fonm in Actions for the Rvcovmj of Small Tenemenfs in the 
County Courts. 

(1.) Summons to a Tenant or other Terson hohliny over (/) [(fnte^ 7812). 

In the county court of lioldon at . No. of plaint. 

{Seal.) 

Dehveen A. B. plaintiff 

[adtlrcaa^ dcacriptioii]^ 

C. ]). di'fondaut 

luddresSf description]. 

•[Issued “ by leave of the court” or “by leave of the registrar.”] 

You are hereby summoned to appear at a county court to bo holdon at 
on the day of , 18 , at the liour of in tho noon, to answer 
the plaintiff, Avhereforc yoij nc^glcct or refuse to deliver up to him i)Ossc9sion of 
a certain {nmsiiafie, with appurtenances^ or jtart of a houacy cf’c., or as the case 
'inaif be]y situate at 

And take notice, that tho ])laintiff claims of you for rent [or incsiio profits], 
[or for rout and mesno profits] tho sum of for a period from tho 
doy of , 18 , to the day of , 18 . 

And further take notice, if you do not appear at tho taid court, and show 
cause why you do not deliver up possession as aforesaid, the judge of tho said 
court may order that possession of tho said premises bo given by you to the 
pluintilT forthwith, or on or before such day as the judge shall name, and that 
if such order bo made and bo not obeyed, a warrant may issue to give possession 
to llio plaintiff. 

Dated the day of , 18 , 

To the defendant. Eegistrar of tho court. 

£ s. d. 

Costs of this summons 

Claims for 

Hours of atteiidaiico [&c. see antCy fill]. 

At ijottom of Summons. 

Take notice. — If tho plaintiff in this action bo not your immodiato landlord, 
YOU MUST upon your being served with this summons, or if this summons shall 
como to your knowledge, forthwith give notice thereof to your immediate 
LANDLORD, and if you do not give such notice you will bo liable, under 
section 53 of the County Courts Act, 185(), Ifi & 20 Viet. c. 108, to forfeit to your 
immediate landlord three years’ rack-rent of tho premises held by you of 
him in respect of which tho summons shall have issued. 


(2.) Summons for Tlecovery of a Tenement for Non-payment of Renty 
under Sect. 52 o/lfi ifc 20 Viet. r. 108 (y) {antCy 788). 

[Title of court and causCy as ahovcy No. 1.] 

You are hereby summoned to appear at a court to bo holden at on the 

day of , 187 , at tho hour of in tho noon, to answer tho 

(/) This is form No. 149 in schedule to (y) This is form No. 150 in schedule to 
C. 0. Rules, 1875. C. C. Rules, 1875. 
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Apt. E. s. 3. plaintiff wliy possession of a certain , situato at should not bo pyon 

up to tho plaintiff, by reason of the rent payable in respect thereof by you being 

half a year in arrear, and the plaintiff having right by law to re-enter for tho 
non-payment thereof. 

If you sliall pay to tho registrar the rent in arrear and tho costs of this action, 
as stated at the foot of the summons, five cle.'ir days before the day you aro 
required to appear to this summons, this action will cease. 

And take notice', that if you do not ]iay such rent in arrear and costs, or 
appear at tho said court and show cause why possession of tho said should 
not bo recovered against you, you maybe ordered by tho court to give possession 
of such i)remises to tho plaintiff, and tliat if such order be not obeyed a wan*ant 
mav issuo to give possession to tho plaintiff. 

Dated this day of , ItS . 


Registrar of tho court. 
£ 8, d. 


Costs of this summons 

Hours of attendauco, [iS:c. soo 911]. 

At Bottom of Summons. 

Take notice [as in No. 1, ante]. 


(3.) Order for llvcnvery of Tenement (//) (unfr, 

[Title of court and cause, as ante. No. 1.] 

Upon the hearing of this cause at a court lioldeiftluM day, it is ordered that 
tho defendant do give to tho plaintiff' possession of a certain house [ov 7 ur 8 au((f/c 
with the aiyiurtcnavces, ov luirt if a certain luuisc, or as the case may he] situato 
at forthwith [cron tho day of ]: And it is adjudged that 
tho plaintiff do recover against the defendant tho bum of £ for rent [or 
mosno profits], [or for rent and mosno profits], and £ cosis. 

And it is ordered, that tho defendant do pay to tho registrar of tho court tho 
sum [or sums] above mentioned on or before tho day of 18 . 

Given under tho seal of tho court this day of , 18 . 

By the coiu’t, 

I. K, 

To tho defendant. Bogistrar of tho court. 

Take noitce, that if you do not give such possession a warrant may issue 
requiring tho bailiff of the court to give possession of the said to tho 
plaintiff, and to levy tlio sum above mentioned together with further costs. 

Hours of attendauco [^.^c. seo ante, 911]. 


(1.) Warrant for yiviny Possession of Tenement (i) [ante, 783). 

In tho county court of , holdcn at . No. of plaint 

[Heal.) No. of warrant 

Between A. B. plaintiff, 
and 

C. I). defendant. 

Whereas at a court holdcn at on tho ^ day of , 18 , it was 

ordered by tho court that the defendant should give tho plaintiff possession of a 
certain [«« in simmvns] situate at [and that tho plaintiff should recover 
against defendant] tho sum of £ for rent [or mesne profits], [or rent 
and mesne profits] and costs ; 

And whereas tho defendant has not obeyed tho said order : 

A These are therefore to authori/o and require you to fortliwith give possession 
of tlio said horciiibcforo-mentioned premises to tho plaintiff : 


(A) This is fonn No. 151 in schedule to (i) This is form No. 152 in schedule to 
C. C. Rules, 1876. C. C. Rules, 1876. 
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And these are therefore further to require and order you forthwith to make Arp. 

and levy by distress and sale of the goods and chattels of the defoudant, whore- ’ 

soever they may be found within the district of this court (oxcoi)ting tlio wearing 
apparel and bedding of tho defendant or his fauiily, and the tools and iinplomcnts 
of liis trade, if any, to the value of five pounds), tho said siun and tho costs of 
this warrant and execution, and also to seize and take any money or bank notes 
(whether of tho Bank of England or any other bank), and any clicrpios, bills of 
exchange, promissory notes, bonds, specialties or socuritics for money of tho 
defendant which may bo there found, or such part or so much thorot)f as may 
bo sufficient to satisfy this execution and the costs of making and executing tho 
same, and to pay tho amount so levied to tho registrar of this court, and mako 
return of what you have done under this w^arrant imiiiediately upon tho execu- 
tion thereof. 

Given under the seal of tho court this day of , 1S7 . 

By the court. 

To tho liigh bailiff of the said court. Bogi.->trar of the courti 

\£ s.Ull 

Bent [or inesiio profits], [or rent 
and mesne profits] 

Costs 

I’oundago for issuing this w'an-ant . 

Total amount to bo levied 

Notice.- The goods and chattels are not to bo sold until after tlio end of five 
days iKJxt following tlu^ day on which they were seized, unless they bo of a 
perislmblo natui’o, or at tho rc<[ue.st of the defendant. 

Application was made to the ii'gistrar fur this wairaut at minutes past 
the liour of in tho noon of the day of , l.S7 . 

Hours of attondaiico [&c. see nafe, lUl], 


(d.) Form in Actions of FJcclinenf in the Count f/ Courts. 


t^ummoiis in Action of KJn intent {h) {(intCf 7111). 


In tho county court of , holdeii at . No. of plaint 

[Sail.) 


Between A. B., 0. I), and E. P., jdaiuliffs, 
[addresses and dcseri/d ions'] 
and 


G. II., I. J. and K. L., defendants, 
and descriidions.] 

You tho above-named defendants, and all other persons entitled to defend 
tho possession of the property described in the statement hereunto annexed, 
situated in tho parish within the district of this court, to tho possession whereof 
tin) above-named plaintiffs, some or one of them, claim to bo [or to have been 
on and since tho day of 187 ] entitled, and to eject all other 
persons therefrom, aru hereby summoned to appear at a county court to bo 
holden at , on the day of 187 , at tho hour of in tho 
iorenoon, to defend tho said property, or such part thereof as you may bo 
advised. 

And take notice, that unless you appear judgment may be given, and you 
turned out of possession. 

Dated tho day of 187 . 

I Tv 

To the defendants. Begistrar of tho court. 

i) 6. d. 


Costs of this summons ' 

Hours of attendance [&c. sec ante, 911], 


925 

s. .1. 


(/•) Tliis is form No. 153 in schedule to C. C. Rules, 1875. 
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Apr. E. B. 4. At bottom of SuAnroNS. 

Take notice.— I f you Iho defendants, or any of yon, being only tenants 
of the property or some part thereof, you ^tirsT upon being served yith this 
summons, or if this summons shall come to your knowledge, forthwith GIVE 
NOTICE thereof to your immediate landlord or his bailiH or receiver, and if you 
do not give such notice j’ou will be liable, under section 209 of lo & 16 Vict. 
c. 7C, to FOUFEIT to your landlord tiihee yeabs’ hack-hent of the premises 
demised to you or lioldcii in your possession of him in respect of wnich this 
summons has issued. 


For other Forms in Ejectment in Oountij Courts^ see Forms Nos. 154 to 180 in 
Meduh to 0. 0. links, 1875. 


Sect. 4.— EonMa ijndeu 1 & 2 Ykt. c. 74 {ante, 801). 


(1.) Complaint hc/orc Tiro Justices (/). 


The complaint of [owner or agent, «tc., as the case maij l)ej\ made before 
us two of her Majesty Justices of the J\'ace acting for the dishict of , in 
potty sessions assembled, who saith that the said did let to a tene- 
ment, consihting of , for under tlie rent of , and that the said 

tenancy expired [or was deterininod by notice to t|iiit, given l)y the said , 
as the ease 'may be j\ on the day of , and that on the day of 
the said did serve on [the tenant over •hojdiny'] a notice in writing of 
his intention to apply to recover pcjsscssion of the said tenoiiieiit (a duplicate of 
which notice is hereto annexed), oy giving, Jc. [describhnj the mode in irliicJi the 
service was effected ] ; and that noUvnthstandii^g the said notice the said 
refu.sed [or neglected] to deliver up po.sscssioii of the said touemeiit, and still 
detains the same. 


(Signed) 

Taken the clay of before us 

(Signed) 

A duplicate of the notice of inteniion to apply is to be annexed to this complaint. 


(2.) Warrant to Peace Officers to take and give Possession, 

Whereas forth the complaint], wo two of her A[ajo.sty’s Justices of the 
Peace, in petty sessions assembled, acting for the of do authonzo 
and command you, on any day within days from the date hereof [except 
on Sunday, Christmas Day, and Good Friday, to he added if necessary], between 
the hours of nine in tho forenoon and four in the afternoon, to enter (by force, 
if needful,) and with or without tho aid of tho owner or agent, as the case 
7nay he, or any other person or persons whom you may think recpii.site to call to 
your assistance, into and upon the said tenement, and to eject thereout any 
person, and of the said tenement full and pcaccablo possession to deliver to the 
said [the owner or agent]. 

Given under our hands and seals this day of 
To and all other constables 
and peace officers acting for tho 
district of 

(/) For notice to tenant to deliver up possession, see ante, p. 900. 
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ArrENDIX F. 

FORMS, ORDERS, AND FEES UNDER THE AGRICULTURAI, 
IlOIiDlNGS ACT (ft). 


PME 


Sect. 1 . Notice of Improvements, 
Claims, &c. : — 

(1.) Authority of Aj^ent 927 

(2.) Application for Landlord’s 
consent to 1st class Im- 
provement 927 

(3.) Consent of Landlord to 1st 

class Improvement (s. 19) 9*28 

(4 .) Notice by Tenant of 2nd class 

Improvement 928 

(5.) Notice of intention to Claim 

Compensatiou 928 

(oA.) Additional Claim for Jlreach 

of Covenant by Landlord 928 
(6.) Countor-noticc by Landlord 

ofClaimforCompensatiou 929 
(7.) NoticetoQuitpartof holdinf? 929 


(8.) CouTitcr-notico by Tenant to 

Quit entire holdinj^ .... 929 

(9.) Noti<!eof Intention to remove 


Fixtures 929 

(10.) Notice of Election topurchaso 

Fi.xturcs 930 

(11.) Notice of intention to Erect 

Stcam-enjfino 930 

(12.) Noticoof Objection to Steam- 

cn^ino 930 

(13.) Adoption of parts of Act . . 930 


FAQE 


(14.) Exclusion of Act from Lease 930 
(1 5.) Exclusion of Act by Separate 

A^ecment 930 

(1C.) Revocation of Exelusioit- of 
Act from Tenancy from 

yo.'irtoycar 931 

Sect. 2. Refevcuccs, : - - 

(1.) JtjintAppointmontof Referee 031 
(2.) Notice tosinprlrdteferectoAet 031 
(3.) Ai)pointmciit of Referee by 

either Tarty 931 

(1.) Appointment (»f Substituted 

Referee 931 

(o.) Noti(?n of Appointmeiit of 

Referee 932 

(6.) Notice to other side to Ap- 
point Referee 932 

(7.) Appointment of Uiiii)ire .... 932 

(8.) Request to Refcrco to Ap- 
point lTmpii‘0 932 

(0.) Award 932 

Sect. 3. County Court Rules and 
Fees as to Appeal : — 
OrderXXXI V. Agrici il tural Hold- 
ings Act, 1875 933 

Order XXXVIll. Application of 

preceding Orders 934 

Fees under Trcasuiy Order 931 


Sect. 1. — ^Notice of Imimiovemexts, Claims, «&c. 

(1.) Authority of Aynit to act under the Art. 

I, A. B., of [aamc a/td address of landlord or tenant, as the case may 

Z>c] hereby ajipoint 0. D,, of , to act for mo under the Agncultiirul Hold- 
ings Act, 1875, generally [or] for tlio special j^urposo of [c. 17 .] consent- 
ing on my behalf to the oxociition by my tenants of first class iiiiprovement.s 
[or], to tho execution of the first class improvement denominated [e, ^.] 
“ laying down of permanent pasture.” 

Address A. B. 

Hate 


(2.) Application for Landlord's Consent to First Class Improvement {h). 

I beg to inform you that I propose to execute upon [describe holding^ in 
tho parish of , tho following improvement, that is to say : — 

“Laying down of permanent pasture” [or other first class improvement, as 
the case may he'] to the extent of acres : 

the same being designated a first class improvement in tho 5th section of tho 

(a) See tho act discussed ante, Ch. XXI. ; {b) This should, but need not, bo in 

and set out at length, ante, 843. wnting. 
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Arp. F. 8. 1. Agricultural IlolJiiiga Act, 1875; and I hereby roqnoat your consent in writing 
to such iinprovomcnt. 

Address A. B. 

.Dato 

To 0. D. and address of landlord]. 


(3.) Consent of Landlord to First Class ImprovemenL 

In reply to your apidication of the instant, 1 hereby [or 1 hereby on 
behalf of , of ] consent to tlio execution by you of the improvement 
thorc'in spocibed, that is to say ; — 

“ Jjaying down of iJcrinaiicnt pasture’* [or other first class improvement, as 
the rase may 

llie same being designated an iinprovomcnt of the first class in the /ith section 
of the Agricultural Holdings Act, 1875. 

Address A. B. 

llato 

To C. p. [imme and address of tenant]. 


(4.) Notice by Tenant of Second Class Improvement [c), 

I hereby give you [or give you, as and being the agent of , of ] 
notice of my intention to execute upon [describe holding] in tlio parish of 
, tlio following imjiroYcment, tnat is to say ; — 

“Chalking of land** [or other second class inijtrovement, as the case may be] 
to the extent of acius : 

the same being designated a second class improvement in the 5th section of the 
Agricultural Holdings Act, 1875. 


(5.) Notice of intention to claim Compensation (sect. 20) (d). 

I hereby give you [or you as and being the agent of C. 1). of ] notice 
of my intoiitioii to claim compensation, nndor the Agricultural Holdings Act, 
1875, for certain improvomonts within the moaning of that Act executed by mo 
upon mj" holding called [describe, holding], 

TLo following arc tlio particulars of my intended claim: — 

[<S7ofe the site, class, date, extent in acreage and cost of each improvement,] 
Address A. B. 

Dato 

To C. D. [name and address of landlord or his agent, as the case may be]. 


(5a.) Notice of intention to claim Compensation for Ttreach of Covenant by Landlord 

(sect. 18). 

Proceed as in No, 5 supra, and add, 

And I also hereby give you notice of my intention to claim compensation 
under tlio above Act f<ir the breach of an agreement on your part [or on the 
part of the said C. D.] to [here follow the words of the ayreemeut if in writing, 
and add, such agreement being dated the day of ]. 

&c. i&c. 

A 

(c) This notice must, by sect. 12 of the (d) By sect. 20 of the act this notice 
act,, ho given not more than 42 and not must be given one month before deter- 

Icss than 7 days before beginning to exc- miuation of the tenancy, 
cute the improvement. 
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(0.) CourdtT^noiict ly Landlord of Claim for Com'ptmaUon (soct. 20) (e). 

With reference to your claim for compensation under the Agricultural 
Holdings Act dated the instant, I [or I on behalf of C. D. of ■ ] 
hereby give you notice of my intention to make a claim upon you for compen-' 
sation under that act. 

The following are the particulars of my intended claim : 

[Refer to Sect. 19, and describe act of waste or breach of agreement, as the case 
may be, with dates and references to writings, ifanyJ] 

Address A. B. [or A. B. for the said C. D.] 

Date 

To E. F. [mme and address of tenani]. 


(7.) Notice to Quit part of Holding in consequence of intended resumption of 
Improvements (sect. 52). 

I [or I on behalf of C. D. of ] hereby give you notice to quit and 
deliver up on the day of , 18 , the poasoasion of [describe accurately, 
with measurerrwnts, that part of the holding to which the notice is intended to apply^ 
the said [repeat description of the part sufficiently for idodification'] being part 
of the holding known as [describe entire holding^ situate in the parish of , 
in the county of , which said holding you now hold of mo os tenant from 
year to year. 

And I hereby state, in pursuance of the Agricultural Holdings Act, 1875, 
that the said [repeat description of part holding'] is required to bo resumed 
with a view to [state any of the purposes enumerated in sectio7i 52, e. g. the 
planting of trees]. 

Address A. B. 

Date 

To E. F. [name and address of tenant]. 


(8.) Notice by Teruint that he accepts the above Notice to Quit as a Notice to Quit the 
entire Holding (soct. 52) (/). 

With reference to your notice to quit of the instant, I hci’oby beg to 
inform you that I accept the same as a notice to quit my entire holding, as I 
am entitled to do by virtue of the Agricultural Holdings Act, 1875, to take 
effect at the expiration of the current year of my tenancy, that is to say, on tho 
day of , 18 . 

Address A. B. 

Date 

To C. D. [name and address of landlord or Ms agent]. 


(9.) Notice of Intention to Remove Fixtures (soct. 53, sub-sect. 4) (g). 

In pursuance of the Agricultural Holdings Act, 1875, 1 hereby give you [or 
you 08 and being the agent of C. D. of ] notice of my intention to remove 
mm my holding known as [describe holding], tho following fixtures, that is 
to say: 

[Fnu?n€rate and describe fxtures.] 

Address A. B. 

Dato 

To C. D. [name and address of landlord or his agent]. 


(«) By sect. 20, this counter-notice must 
be given before the determination of the 
tenancy, or within 14 days thereafter. 

(/) By sect. 62, this notice must be 
given within 28 days after service of the 

L.T. 


notice to quit. 

if) By soot. 63, sub-sect. 4, this notice 
mmtbe given one [calcndi^, 13 & 14 Viet. 
0 . 21, 8 . 4] month Wore the removd. 


App. F. 8. 1. 


3o 
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App. F, fl, 1. ^ 10 , j Notice of Landlord's election to Purchase Fixtures (sect. 63, sub-sect. 6) [h). 

With reference to your notice of the instant and by virtue of the 

Agricultural Holdings Act, 1875, I [or I as and being the agent of C. D. 
of ] hereby giye you notice that I elect to purchase the following of the 
fixtures comprised in such notice, that is to say : 

[Enumerate and describe fixtures,'] 

[or all the fixtures comprised in such notice]. 

Address of A. B. A. B. 

Date 

To E. F. [name and address of tenant]. 


(11.) Notice of Tenant's intention to Erect Steam-engine (sect. 53). 

In pursuance of the Agricultural Holdings Act, 1875, 1 hereby giye you [or 
you as and being the agent of 0. D. of ] notice of my intention to erect 
a steam-engine on my holding known as [describe holding]. 

Address A. B. 

Date 

To E. F. [name and address of landlord or hie agent]. 


(12.) Notice by Landlord of objection to Steam-engine (sect. 53). 

By virtue of the Agricultural Holdings Act, 1875, 1 [or 1 on behalf of C. D. 
of ] hereby give you notice that I object to the erection by you of a 

steam-engine on your holding [or to the erection by you of a steam-engine on 
your holding as mentioned in your notice to mo of the day of ]. 
Address A. B. 

Date 

To E. F. [na^ne and address of tenant]. 


(13.) Adoption of Parts of Act by Agreement (sect. 65). 

We hereby adopt, in relation to the holding known as [describe holding^ of 
which A. B. is landlord and C. D. is tenant, the following provisions of the 
Agricultural Holdings Act, 1875, that is to say : 

[/Sto^e the sections inte^ided to apply,] 

Dated this day of 18 . 

A. B. [or E. F., agent for A. B.] 

O.D. 


(14.) Exclusion of Act (sect. 56). • 

Provided always, and it is hereby agreed that the Agricultural Holdings Act, 
1876, [or such parts of the Agricultural Holdings Act, 1875, as relate to ] 
shall not apply to this contract of tenancy. 

This clause may be the final clause in any lease or agreement. See e, g, App. B., 
Sect. 19, ante, 883. 


(15.) Exclusion of Operodwn of Act by Separate Agreement (sect. 66). 

It is hereby agreed between us that the Agricultural Holdings Act, 1875, 
^shall not apply xo a certain contract of tenancy between us, oearing date 
the day of , whereby A. B. of , let [or 0. D. as agent for 


(A) By sect. 63, 8ub*seot. 6, this notice must be given More the expiration of the 
notice of removal. 
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A. B. of 



, let], and B. B. of 
and situate in the paiisli of 
this day of , 18 . 


, took, tko holding known as [dcflcriJc App. F. s. 1. 
, in the county of , — i 

A. B. landlord [or C. D. for A. B.] 

B. F. tenant. 


(16.) Revocation of Exclusion of Act from Tenancy from Year to Year (sect. 07). 

In pursuance of the Agricultural Holdings Act, 1875, 1 [or I as and being 
the agent of C. D. of ] hereby revoke the notice which I [or iho said 
0. D.J gavo you dated the day of 18 , to the effect that I desired 
that tho contract of tenancy between ua [or between you and the said 0. D.], 
whereby you hold [describe holding] of mo [or tho said C. D.] should re- 
main unaffected by the said Act. 

Address A. B. [or] A. B. for C. D. 

Date 

To 

— ♦ — 


Sect. 2. — Eeferences, Ac. 


(1.) Appointment of Referee by Landlord and Tenant jointly 
(sect. 22, sub-scct. 1). 


Ill pursuance of tho Agiiculiural Holdings Act, 1875, wo hoi*oby appoint 
of , to settle the amount, mode and time of payment of compensa- 
tion payable by virtue of that Act in respect of [deficri7*c premises], 

A. B. 

C. D. 

Dated this day of , 18 . 


(2.) Notice to Single Referee to act (sect. 22, sub-sect. 2). 

" I 

In pursuance of the provisions of tho Agricultural Holdings Act, 1875, we 

i or I] hereby require you to act, within seven days after tho receipt of this 
otter, in tho reference under that act which you undertook by our [or my 
appointment]. 

Dated this day of , 18 . A. B. 

0. D. 

[or A. B. for 0. D. 


(3.) Appointment of Referee by either Party (sect. 22, sub-sect. 3). 

In pursuance of the Agricultural Holdings Act, 1875, 1 hereby appoint E. F. 

to act as one of tho referees in determining tho mode, time and 


of 

amount of 
[describe premises ] ; 


the county court or the Inclosure Commissioners.] 
Dated tnis day of , 18 


or to me by virtue of that act in respect of 
rhereby require that the umj)ire(/) bo appointed by 


A. B. 


(4.) Appointment of Substituted Referee (sect. 22, sub-soct. 4). 

In pursuance of the Agricultural Holdings Act, 1875, I hereby appoint C. D. 
of , to act in the reference under that statute, which E. F., deceased [or 
who has become incapable of acting] undertook on our appointment. 

Dated this day of , 18 . 

A. B. 

(i) This is quite optional. See acet. 23, be given, ^e notice of dissent may run, 
sub-sects. 1 & 2. If the appointment of the ** I hereby dissent from the umpire m this 
umpire by the county court be dissented reference being appointed by the county 
from, notice in writing of the dissent must court.” 

3o2 
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App. F. b. 2. (5.) Notice of Appointment of Referee, 

In pursuance of the Agricultural Holdings Act, 1875, I beg to inform you 
that i have appointed C. D. of to act as ono of the referees in the reference 
of Terences between us under that statute. 

Dated this day of 18 . 

To 0. D. A. B. 


t6.) Notice to appoint Referee in Fourteen Days, 

IDcscrihe reference,"] 

In pursuance of the Agricultural Holdings Act, 1875, 1 have to ask you to be 
kind enough to appoint a referee in this matter forthwith, and I hereby give 
you notice that if you do not appoint a referee within fifteen days after the 
receipt of this letter I shall apply to the county court to make the appointment. 

Dated this day of , 18 . 

To 0. D. of . A. B. 


(7.) Appointment of Umpire. 

[Describe reference.] 

In pursuance of the Agricultural Holdings Act, 1875, we hereby appoint 
E. F. to act as lunpire in cose of difference between in this reference. 
Dated this day of , 18 . 

q' p I Eeferecs. 


(8.) Request to Referees to appoint Umpire in Seven Days. 

[Describe reference.] 

I have to ask you to bo kind enough to appoint an umpire in this reference, 
and I hereby give you notice that unless you appoint an umpire within eight 
days after tho receipt of this letter I shall apply to the county court to make 
the appointment. 

Dated this day of , 18 . 

To [names and addresses (f referees] [k). A. B. 


(9.) Form of Award (sects. 28, 31, 32, 33). 

To all whom these prosente shall come. Wo [names of referees] or I 
[narne of ummre] having considered the matters referred to us by virtue of the 
Agricultural Holdings Act, 1875, touching tho amount and time and mode of 
compensation payable by or to A. B. and C. D., now hereby award and deter- 
mine as follows, that is to say : 

As to improvements of the first class, we find that £ is due from A. B. 

to C. D. in respect of [drainage of land], and that JE is duo from A. B. 

to 0. D. in respect of [making of gardc^. Such drainage was authorized by 
A. B. in the year 18 , and executed by C. D. in tho year 18 at tho cost of 
£ . The lands drained are situate [describe situation], and consist of 

acres or thereabouts. This improvement is taken, for the purposes of this 
award, to bo exhausted in tho year 18 . Such making of gardens was autho- 
rized % A. B. in the year 18 , and executed by C. D. in the year 18 at the 
cost of £ . The gardens made are situate [describe situation] and cover 

^ acres roods and perches. This improvement is taken, 

for Ae purposes of this award, to be exhausted in the year 18 . 

[And we [or I] further award and deteimino that such drainage adds to 


(^') Servo each referee with a copy. 



COUNTY COUNT RULES. 

tho lettine value of the holding £ and that such gardens add to the 
letting value of the holding £ (Q.] 

As to improvements of the second class, we [or I] find that £ is due 
from A. B. to 0. D. in respect of [liming of landj^i This improvement was 
executed by 0. D. in the year 18 , at the cost of £ . Such improvomont 

extends over the lands called [dascrihe land%\ consisting of acres or 

thereabouts, and is taken, for tho purposes of this award, to bo exhausted in tho 
year 18 . 

As to improvements of the third class, we find that £ is due from A. B. 
to C. D, in respect of purchased manure, being guano, applied to land. This 
improvement was executed by C. D. in the year 18 , at the cost of £ 

Such improvement extends over the lands called [describe lands], consisting 
of acres or thereabouts, and is taken, for the purposes of this award, to be 
exhausted in the year 18 [or to be now exhausted, which will generally be the 
ease]. 

And with respect to broaches of covenant, we find that the said C. D. com- 
mitted two broaches of covenant in this, that ho underlet tho farmhouse called 
to in the years 18 and 18 without having first obtained the leave 
of the said A. B., whereby tho said farmhouse became and is in a bad state of 
repair. And we [or I] award and determine that the sum of £ is duo 
from 0. D. to A. B. in respect of such breaches of covenants. 

Wherefore wo award, adjudge and determine that there is duo from A. B. to 

0. D. tho sum of £ , and that the said sum of £ bo paid by A. B. to 

C. D. on or before tho day of 18 . 

And we award that all costs of and incident to this reference bo home [by 
the said A. B., or by the said C. D., or by tho said A. B. and C. D. between 
them] or in the following proportions, that is to say [three-fourths] by tho 
said and [one-fourth] oy tho said 
Date E. F. 

a. H. 

— 4 — 


Sect. 3. — County Court Eules and Fees. 

ORDER XXXIV. 

AaRicuLTUR.VL IIoLDiNas (Engl.vnd) Act, 1875. 

1. When an anneal is made to tho judge against an award mode under tho 
Agricultural Holdings (England) Act, 1875, the party prosecuting the appeal 
shall be called the appellant and the party supporting the award tho respondent. 

2. Tho appellant shall, within four days after the delivery of the award, file a 
copy thereof, together with a concise statement in writing of his grounds of 
appeal, which slmll contain the following particulars 

(1.) If tho appeal shall be made on tho ground mentioned in section 36, sub- 
section 1, of the last-mentioned act, a statement of the several objec- 
tions to the validity of tho award on which he relies : 

(2.) If tho appeal is on any of tho grounds mentioned in sub-section 2 of the 
last-mentioned section, a statement showing in respect of what matters 
compensation is alleged to have been improperly awarded : 

(3.) If the appeal is mode on any of the grounds mentioned in sub-section 3 
of tho last-mentioned section, a statement showing in respect of what 
matters compensation is alleged to have been improperly withheld : 

(4.) No ground of appeal shall be allowed at the trial unless tho foregoing 
provision of this rule shall, in respect of such ground, have been com- 
plied with : 

(6.) Tho names, in full, and address of tho respondent and of tho appellant, 
and of his solicitor if the proceedings are commenced through a solicitor, 

3. Tho registrar shaU, within 24 hours after tho filing of the concise state- 
ment, transmit a copy thereof by post to every rosjiondent at the address 
furnii^ed to him, accompanied by a notice requiring the respondent to comply 
with the provisions of the next following rule, according to the form in the 
schedule. 


033 


Arp. F. s. 2. 


Interpretation. 


Statement of 
RTOunds of Ap- 
peal to be fllc^. 


Copy of State- 
ment to be sent 
to Respondent. 

Form. 


(/) Add this only if landlord be limited owner. 
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Apf. F. b. 3. 4. The rospondent shall, within eight days after the transmission of the 

munds of appeal to him, deliver to the remstrar a statement in writing signed 

Respondent to by himself Or his solicitor disclosing Uie following matters : — 

(^0 Whether he disputes the validity in law of all, or any, and which of the 
grounds of objection to the award : 

(2.) Whether he disputes the truth in fact of all, or any, and which of the 
munds of appeal: 

(3.) Whether he admits the validity in law and truth in fact of all, or any, 
and which of the grounds of appeal : 

(4.) Whether he prays that the case may be romiti^ to be re-heard : 

(5.) His name and address, and that of his solicitor, if the statement bo 
delivered through a solicitor. 

Order. 5. The judge shall hear and determine the appeal, and the order thereupon 

may be enforced in the same manner as any other judgment of the court. 

Copies of both 6. Upon the receipt of the statement mentioned in the next preceding rule, 
JudTC.'^ the registrar shall transmit a copy thereof and of the award and grounds of 
appeal to the judge, who shall, as soon as conveniently may be, appoint a time 
and place for the nearing of the appeal, and instnict the registrar to give notice 
thereof forthwith to the parties. 

PJ'ocood^ in 7. Every application for the appointment of a roforeo or umpire under section 
Um- sub-sections 6 and 9, or under section 23, sub-section 2, of the act, shall bo 
pire. by summons sealed with tho seal of tho court, and returnable not less than 

seven days from tho date thereof, except by consent. Such summons shall bo 
taken out by tho party applying, and snail bo addressed to tho other party, and 
shall direct tho party summoned to attend at the judge’s or registrar’s chambers 
(as tho case may bo) on tho return day thereof, for the purpose of proceeding 
with the appointment asked for. Such summons shall bo personally served by 
the applicant’s solicitor. The appointment may bo made by indorsement on tho 
summons. 

to High 8. All rules for the time being in force regulating the conduct of appeals by 
‘ way of special case shall apply to appeals from the judge to tho High Court of 

Justice, so far as circumstances will poimit. 


OEDEE XXXVIII. 

Application of preceding Orders. 


Application of 
Rules of Proce- 
dure. 


The rules of procedure contained in the preceding orders (County Court Orders, 
1875} shall apply to proceedings under the Agncultural Holdings (England) 
Act, 1875, except whore Order XXXIV. (order under the Agricultural Holduigs 
Act) provides any other or inconsistent mode of procedure. 


Fees under Treasury Order of 26Tn October, 1875. 

£ a. rf. 

For every sitting under the Agricultural Holdings Act, 1875 .1 0 0 
Taxing costs under section 23 of the Agricultural Holdings 

(England) Act 0 10 6 

For dmwing up, sealing and issuing every order under 
OrderXa5aV.Eule7 . . . . . . .040 

For dra^ng, sealing and issuing every special judgment or 
order in ^o nature of a decree, where Court exercises 

jurisdiction under Order XXXTV 0 15 0 

For every notice or summons under Order XXXIV. . .026 



( 935 ) 


APPENDIX 0. 

Bills for Brlirf against FoBFErriTAE. [aS'm ante^ 302.] 
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Sect. 1. The Leases Bill (1) 935 

2. Extraots from the Gonveyancinir and Law of Property Amond- 935 

ment Bill 

3. The Ijeases Bin (2) 930 


Seot. 1 . — A Bill to uuncnd Hit Law rduting to Leases (a). 

Be it enacted as follows ; — 

1. This act may be cited as the Leases Act, 1880. 

2. In any action or proceeding in which the court is asked, whether by claim 
or defence, or otherwise, to give effect to any proviso for re-entry or other stipu- 
lation by way of forfeiture for broach of any covenant or engagement in any 
lease or agreement for a lease, whether such lease or agreement be in writing or 
verbal, the court may inquire into tho case and may refuse to give effect to such 
pi*oviso or stipulation and may roliove against tho forfeiture ; and such refusal 
[ind relief may be either absolute or upon terms as to making good any defect 
of repair or other defect, pajung costs or damages, or preventing a future breach, 
or as to any other mattoi*, according to what shall appear to tho court to bo just 
and reasonable under the circumstances of the case. 

3. Provided always, that no effect shall bo given in any such action or pro- 
ceeding as aforesaid to any proviso for re-entry or other stipulation by way of 
forfeiture for breach of any covenant or engagement that any assignment or 
underlease shall bo prepared or mode by or under the direction of the lessor’s 
solicitor or any particular solicitor or person. 

4. Whoro several tenants hold, by undorloase, assignment, or otherwise, under 
tho same lease or agreement for a lease, whether such lease or agreement be in 
writing or verbal, they shall bo mutually entitled to require that each tenant in 
respect of his tenement shall perform and obsorvo every or any covenant or 
engagement which ought to bo performed and observed in respect of such tene- 
ment for protecting every or any other tenant from forfeiture of his tenement, 
and from any other liability for a breach of such covenant or engagement under 
such lease or agreement ; and any right conferred by this section may bo en- 
forced by action ; and in any such action the court, Tipon summary application 
or otherwise, may order that any repairs or other things requisite to bo done for 
giving effect to tliis section bo done oy the party by whom the same ought to be 
done, and that in case ho make default in so doing tho same bo done at his 
expense by tho applicant, or any person appointed by the court for tho purpose ; 
and the court may order that tho expense so incurred bo paid by tho party in 
dofaidt to the applicant or other person incurring tho same, and ^at the appli- 
cant or such other person shall have a charge on the estate and interest of the 
party in default in the promises for tho reimbursement of such expense with 
interest thereon. 

5. This act shall not extend to Scotland. 


Sect. 2. — Extracts from the Conveyancing and Law of Property Amendment 

Bill (5). 

18. (1.) A right of re-entry or forfeiture under any proviso or stipulation in a 
lease for a brec^ of any covenant or condition in the lease shall not be enforce- 

(a) Prepared and brought in by Mr. (5) Presented by Lord Chancellor Gaims 
Marten, Sir Henry Jackson, Mr. Gregory, in both sessions of 1880. 
and Mr. Lewis in the first session of 1880. 


[See 304, OAte.] 


Short Title. 

Relief Against 
Forfeiture. 


No Forfeiture 
for Non-proiift- 
ration of 
Assigniuent or 
Underlease by 

lAOHsor’a 

Solicitor. 

Huiutil Rights 
of several 
Teuints under 
tho same Lease. 


Extent of Act. 


[See 304, ante.] 
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[See 304| antf.] 

Short Title. 
Relief agftiiut 
Forfeiture. 


Appendix G. (bills pob belief against fobpeitubb). 

able, by action or otberwise, unless and until the lessor serves on the lessee a 
notice specifying the particular breach complained of, and, if the breach is 
capable of remedy, requiring the lessee to remedy the breach, and in any case 
requiring the le^e to make compensation in money for the breach, and^ the 
lessee fails within a reasonable time thereafter to remedy tho breach if it is 
capable of remedy, and to make reasonable compensation in money to the satis- 
faction of the lessor for tho broach. 

(2.) Where a lessor is proceeding by action or otherwise to enforce such a right 
of re-entry or forfeiture, the lessee may, in the lessor’s action, if any, or in any 
action brought by himself, apidy to tho court for relief, and the court may grant 
or refuse relief as the court having regard to the proceedings and conduct of the 
parties under tho foregoing provisions of this section and to all the other circum- 
stances thinks fit ; and in case of relief, may grant it on such terms, if any, as 
to costs, expenses, damages, compensation, penalty or other matters relative to 
the broach or to any subsequent like or other breach os the court in the circum- 
stances of each case thinks fit. 

(3.) For the purposes of this section a lease includes an original or derivative 
under-lease, also a grant at a fee-farm rent, or securing a rent by condition ; 
and a lessee includes an original or derivative under-lessee, and the heirs, 
executors, administrators and assigns of a lessee ; also a grantee under such a 
grant as aforesaid, his hail's and assigns ; and a lessor includes an original or 
derivative under-lessor, and the heirs, executors, administrators and assigns of a 
lessor ; also a grantor as aforesaid and his heirs and assigns. 

(4.) This section applies, although the proviso or stipulation under which tho 
right of ro-entry or forfeituro accrues is inserted in the lease in pursuance of tho 
directions of any act of parliament (c). 

(5.) For tho puiposes of this section a lease limited to continue as long only 
as the lessee abstains from committing a broach of covenant, shall be and take 
effect as a lease to continue for any longer teiin for which it could subsist, but 
determinable by a proviso for re-entry on such a breach. 

f6.) This section docs not extend — 

(i.) To a covenant or condition against tho assigning, underletting, parting 
with the possession, or disposing of tho land leased, or to a condition 
for forfeituro on the bankruptcy of tho lessee, or on the taking in execu- 
tion of tho lessee’s interest ; or 

(ii.) In case of a mining lease, to a covenant or condition for allowing tho 
leaser to have access to or inspect books, accounts, records, weighing 
machines or other things, or to enter or uispect tho mine or workings 
thereof. 

(7.) The enactments described in Part I. of tho second schedule to this act (d ) 
are hereby repealed. 

(8. J This section shall not affect tho law relating to re-entry or forfeiture or 
rofiet in case of non-payment of rent. 

(9.) This section applies to leases made either before or after the commence- 
ment of this act, and shall have effect notwithstanding any stipulation to the 
contrary. 


Sect. 3. — A Bill to amend the Law relating to Leasei (e). 

Bo it enacted as follows : — 

1 . This act may be cited os the Leases Act, 1880. 

2. Frwi and after the commenmnent of this act no proviso for re-entry or other 
stipulation by way of forfeiture for breach of any covenant or engagement con- 
tained in any lease or agreement for a lease, whether such lease or agreement 
be in writing or verbal, shall be enforced except with the consent and by tho 
order of the High Court of Justice, to bo obtained on application made by claim 
or defence in any action, or by motion in a summary manner. Upon any appli- 
cation as aforesaid, tho court may refuse to give effect to such proviso or stipu- 

See e,g, 10 Geo. 4, c. 60,8. 27, ante, (d) 23 & 24 Viet. c. 36, sf. 4—9, and 

13. Querg, whether this act, as relating 23 & 24 Viet. c. 126, s. 2. 

to the Crown, ought not to bo more ox- (e?) Prepared and brought in by Mr. 

pressly named. Warton and Mr. McIntyre in the second 

session of 1880. 
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lation, and may idieve against the forfeiture, and such refusal and relief may App. G. s. 3. 
be either absolute or upon suoh terms os to making good any defect of repair or 
other defect, or as to doing anything recjuisite to be done in order to comply 
'with any coyenant or engagement contained as aforesaid, or as to payment of 
compensation for any past bfeaches, or m to the prevention of any future 
bribes, or as to the*payment of costs or damages, or as to any other matter or 
thing as to the court may appear just and reasonable. 

3. No effect shall be given in any such action or proceeding as aforesaid to ko Fbrfeiture 
any proviso for re-entry, or other stipulation by way of forfeiture for breach of for Non-prepa- 
any covenant or engagement tlmt any assignment or under-loose shall bo pro- lament w 
pared or made by or under the direction of tne lessor’s solicitor, or any particular undcri^aao by 
solicitor or person, if it shall appear to the satisfaction of the court in respect of 

any assignment or under-lease that duo notice was given by the lessee or tenant 
to the lessor or landlord of such assignment or undor-lcaso, and of the name, 
residence and occupation of any assignee or under-lessee, and that in all cases 
when by the lease or agreement it was covenanted or agreed that the consent of 
the lessor or landlord to any assignment or under-lease should bo obtained in 
writi^ or otherwise that such consent hud been duly obtained. 

4. Where several tenants hold, by under-lease, assignment, or otherwise, Muttul Bights 
under the some lease or agreement for a lease, whether such lease or aCTcemont 

bo in writing or verbal, they shall be mutually entitled to require that each the aame^Lw^. 
tenant in respect of his tonomont shall perfonn and observe every or any cove- 
nant or engagement which ought to be performed and observed in respect of 
such tenement for protecting every or any other tenant from forfeiture of his 
tenement, and from any other liability for a broach of such covenant or engage- 
ment under such lease or agreement ; and any right conferred by this section 
may be enforced by action ; and in any such action the court, u^n summary 
application or otherwise, may order that any repairs or other things requisite 
to DO done for giving effect to this section be done by the party by whom the 
same ought to be done, and that in case ho make default in so doing the same 
bo done at his expense by the applicant, or any person appointed by the court 
for the purpose, and the court may order that the expense so incurred bo paid 
by the party in default to the applicant or other person incurring the same, and 
that the applicant or such other person shall have a charge on the estate and 
interest of the party in default in the premises for the reimbursement of such 
expense with interest thereon. 

5. Nothing in this act shall apply to any agricultural holding. Agricultural ^ 

6. This act shall not extend to Scotland. Holding. 

Extent of Act. 
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ABANDONED PEEMISES, 

recovery of, under justices* warrant, 807. See Deserted 
Premises. 

ABANDONMENT of distress, 429. 
of easement, 655. 

ABATEMENT of rent in case of fire, 379, 381. 
of nuisances on commons, 659. 

ACCEPTANCE OF KENT, 

under a void lease or agreement for lease, 206. 

by remainderman, 208. 
from a tenant who holds over, 207. 

when a confiimation of an invalid lease under a power, 196. 
when n waiver of a forfeiture, 299. 

of a notice to quit, 328. 
of double rent, 721. 

ACCIDENTAL FIEE. See Fire. 

liability of tenant in case of, to repair, &c., 379. 

to pay rent, 379. 

ACCUSTOMED BENT (in leases under powers), 351. 
ACKNOWLEDOMENT, 

of lease by married women, under Fines and Eecoyeries Act, 38. 
of title to bar the Statute of Limitations, 903. 

ACT OF PAELIAMBNT, 

histoiical sketch of Acts, Ixiii. 
list of Acts printed at length, 821. 
list of references to Acts, Iv. 
discharge of covenants by, 157. 

ACTION, 

recovery of rent by, on covenant, 502. 

on simple contract, 507. 

use and occupation, 509. See Use and Occupation. 

waiver of forfeiture by bringing, 299. 

by landlord against third party, 704. 

by third party against landlord, 707. 

by tenant against third party, 709. 

by third party against tenant, 710. 

for waste, 682. 

wrongful distress, 497. 

double damages where goods sold, 497. 
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ACTION — continued, 

recovery of distress by replevin, 463. See Beflevin. 
mesne profits, 764. 

ejectment,- 760 (whore see a full index), 
in county courts, 782. 
on holding over, 782. 
where rent unpaid, 788. 
for not granting, or not taking a lease, 88. 
not giving possession, 88. • 

ADHESIVE STAMP. See Stamps. 

when necessary under Stamp Act, 1870 . . 835. 

ADJOINING OWNER. See Pahty-Wali.. 

contribution towards expense of party- wall, 7f'3. 
personal liability of executor, 269. 

ADMINISTRATORS. See Executohs. 
lease by, 46. 

what property goes to, 265. 

effect of letters of administration, 265. 

rights of, 265. 

liabilities of, 266 et seq, 

actions against, for use and occupation, 518. 

ADMIRALTY, 
lease by, 13. 

notice to sheriff of rent duo in case of execution, 462. 

ADVANCE, BENT PAYABLE IN, 318. 

may be distrained for when so payable, 348. 
not recoverable as “ for use and occupation,” 3-18. 
notice thereof to sheriff where tenant's goods seized, 456. 
payment to mortgagor, no discharge, 238. 

ADVOWSONS, leases of, 74. 

AFEIDAVIT (Forms). 

of justification — by sureties in replevin, 911. 

for certiorari to remove replevin to High Court, 921. 

AGENT, 

agreement for lease by, 85, 

need not be authorized in writing, 85. 
lease by, 57. 
lease to, 71. 
how authorized, 57. 

by deed, if lease by deed, 57. 
in writing under Agricultural Holdings Act, 843. 
included in terms “ landlord’* or “ tenant,” ib, 
form of signature, 57. 

subsequent ratification, 57. 

See Ratification — Revocation op Authority. 
^ distresses by, 401. 

notice to quit given by, 315. 

implied warranty as to his authority, 67. 

when agent personally liable, 58. 
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AGENT — eontintied, 

parol evidonco admissible, not to exonerate agent, but to charge 
or benefit principal, 58. 
misrepresentations by, 58. 
action for deceit by, 58. 
house agents must be licensed, 60. 

saying for land agent, licensed auctioneer, Ac., 60. 
authority of, to give possession of house, 60. 
name of lessor’s agent in contract for lease, 82. 
name of lessee’s agent, 82. 
authority of, to distrain, 425. See Bbokek. 

AGREEMENT FOR LEASE, Ixviii, 79. 

must bo in writing under Statute of Frauds, 79. 
what is an interest in land” within the statute, 80. 
contract itself need not be in writing, 81. 
what the writing must state, e. g. names, 81. 
effect of agreement “ not to disturb,” 83. 

of “ collateral agreement,” 80, 81. 
what is a sufficient signature, 84, 85. 

specific performance decreed, although no signature by 
plaintiff, 85. 
signature by agent, 85. 

agent need not be authorized in writing, 85. 
effect of parol alterations after, 86. 
stomp of, except where term exceeds 35 years, same as stamp 
of lease, 87. 

whether lease or agreement, is question of intention, 87. 
remedies for broach, damages or specific performance, 88. 
in what divisions of court action may bo brought, 88, 89. 
specific performance assigned to Chancery Division, 89. 
combination of damages with, 89. 
for tenancy from year to year, refused, 91. 
whether time essence of contract, 92. 

in case of mines, ecclesiastical leases, &c., 108. 
oral agreement, with a part performance, 92. 
there must be a complete contract, 95. 
counter-proposal, correspondence after proposal, 96, 
97. 

signed proposal binding after oral acceptance, 97. 
where “ further negotiations” stipulated for, 97. 
grounds for refusal of specific performance, 98. 
indofiniteness of agreement, 98. 
inadequacy of consideration, no ground, 99. 
misrepresentation, concealment, 99, 100. 
insufficiency of title, 100. 
unreasonable hardship, 101. 
injury to property by fire, 102. 
breach of trust, 102. 
fraud, surprise, mistake, 103. 

of part of contract, usually no specific performance, 
107. 
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AG-REEMENT FOR LEASE — continued. 

reinodies for breach, damages or specific pcrforiiiance — contd. 
grounds for refusal of specific performance — continued. 
unnecessary delay by plaintiff, 107. 
acts of forfeiture by plaintiff, 109. 
parties to action for specific performance, 109. 

bankrupts, lunatics, felons, infants, &c., 110. 
decree for a lease, 111. 

what are “ usual covenants,” 112. 

whether condition for re-entry for breach of covenants 
“usual,” 114. 

AGRICULTURAL FIXTURES, 

not romovablo at common law, GOo. 
how removable under 14 & 15 Viet. c. 25. .605. 
consent of landlord to erection, 605. 
notice to landlord of removal, 605. 
romovablo under Agricultural Uoldings Act, 606. 
compensLition for damage, &c., 607. 

stonm-engino must have been put up with landlord’s con- 
sent, 607. 

AGRICULTURAJ. UOLDINGS ACT, 1875, 

operation and effect of, generally discussed, 751. 
text of statute at length, 843. 
commenced on 15th February, 1870. . 751. 
interpretation clause of; 843. 

“landlord” and “tenant” includes agent authorized in 
writing, 843. 

General apidicattou of act : 

applies only to two-acrc agricultural or pastoral holdings, 751. 
does not interfere with special agreements, 751. 
may bo adopted in part only, by writing, 752. 
applies to tenancy after act unless excluded by writing, 751 . 
special mode of excluding from current tenancy from year to 
year, 752. 

two months’ written notice must havo been given, 752. 
such notice revocable by wiiting, 752. 
applies to crown and duchy lands, 849. 
how consent of landlord given, 849. 
consents of Ecclesiastical Commissioners, &c., 849. 

Compensation to tenant for improvements : 
division of improvements into three classes, 753. 

let class : drainage, buildings, gardens, &c., 753. 
improvement deemed exhausted in 20 years, 754. 
written consent of landlord necessary, 754. 
amount of tenant’s compensation is tenant’s outlay, 754. 
deduction of proportionate part for each year, 754. 
deduction for want of repair, 754. 

2nd class : boning, chalking, do., 754. 

improvement deemed exhausted in 7 years, 754. 
written notice to landlord necessary, 754. 
or consent, if after notice to quit, 755. 
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AGBICULTXJBAL HOLDINGS ACT, 1875 — continued, 
Compenaaiion to tenant for improvemmta — continued. 

2iid class : boning, chalking, &c. — continued, 

amount of compensation is tenant’s outlay, 755. 
deduction of proportionate part, 755. 

3rd class : artificial manure, &o,y 755. 

improyement deemed exhausted in 2 years, 755. 
no compensation after exhausting crop, 755. 
in what case no compensation for consumption of 
cake, 755. 

amount of compensation is value to incoming tenant, 
755. 

deductions from compensation generally for rent, &o., 756. 
set-off of consideration for improvement, 756. 
counter-claim by landlord ior waste, &c., 756. 
if of not more than four years’ date, 756. 
compensation to tenant for landlord’s breach of covenant, 
756. 

Procedure for aacertaining compenaaiion : 
tenant must give notice in writing, 756. 

landlord and tenant may settle compensation by agreement, 756. 
appointment of referees and umpire, 757. 

of umpire by Inclosure Coramissionors, 757. 
of referees or umpire by county court, 757. 
powers of referees, form of award, &c., 757. 
award to state particulars, 757. 
costs of reference in discretion of referees, 757. 
appeal to county court where more than 507. claimed, 757. 
special case for High Court on question of law, 757. 
county court may appoint guardian of infant, 848. 

next friend of married woman, 848. 
mode of serving notices, &c., 848. 

may be sent by registered letter, 848. 

Charge of tenant a compensation : 
county court may charge compensation money on holding, 758. 
in favour of the landlord, 758. 
provision in favour of limited owner, 758. 
advance of charge by land company, 758. 

Tenancy from year to year : 

tenant to be entitled to one year’s notice to quit, 309. 

except in case of bankruptcy, 809. 
notice to quit part of holding, good for whole, in case of 
cottage, building, &c. by landlord, 309. 
reduction of rent, 309. 
tenant may quit entire holding upon, 309. 

Fiodurea : 

engine, machinery, removable by tenant, 606. 
if voluntarily affixed, 606. 
one month’s notice to landlord, 606. 
landlord may elect to purchase, 606. 
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AGRICULTURAL HOLDINGS ACT, 1875— canttnued. 

Fixtures — continued. 

engine, machinery, removable by tenant — continued^ 
tonant must pay rent, make good damage, &c., 607. 
steam-engine excepted, 607. 

unless notice to landlord of intention to erect, 607. 
or if objection by landlord to erection, 607. 

Concluding observations : 
act has been generally excluded, 758. 

will come more and more into operation, 759. 
fails to provide for incoming tonant, 759. 

Forms of Noticest &c. &o., 927, where see List. 

agricuIjTural tenants, 

obligation of, to cultivate in husbandlike manner, 576. 
right of, to prolongation of term in lieu of emblemenis, 721. 
custom of the country as to partial occupation by, 726. 

table of customs in certain districts, 727. 
custom of the country as to compensation for improvements, 736. 
table of customs in England, 739. 


ALIEN, 

undor Alien Act, 1870, may let or take land, 66. 
act does not apply to alien enemies, 67. 

alienation, 

covenant against, without licence, construction of, 626. See 
Licence. 

allowances of rates, &c. by mistake (effect of), 368, 

alterations, 

of agreement for lease, 86, 96. 
indorsed on a lease before execution, 168. 

how attested, 168. 
after execution, 168. 
effect of, on the stamp, 168. 

AMBASSADOR, 

goods of, not liable to bo taken in distress, 405. 

amendment, 

action to correct an erroneous lease, &c., 202. 

' must bo brought in Chancery Division, 203. 

ANCIENT RENTS, 

reservation of, in leases under powers, 357. 
apportionment of ecclesiastical, 20. 


ANIMALS, 
leases of, 73. 

feroB naturoe, not distroinable, 409, 

cattle, beasts of the plough and sheep, 417. 

sheep of under-tenant, when privileged from distress, 418. 
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ANIMAT ^^eontinued, 

cattle agisting may bo distrainod, 40o. 
cattle trespassing through defect of fences, 453. 
food and water to be supplied to animals impounded, 439. 
power to third person to supply same, 439. 
expenses of, how recovered, 439. 

ANNUITIES, distresses for, 396. 
leases of, 77. 

APABTMENTS' 

whether letting is breach of covenant not to sublet, 629. And 
6ee Lodgings. 

APPEAL, 

sewers rates, 544. 

borough rates, 551. 

highway rates, 551. 

rates under Public Health Act, 555. 

summary relief in action for a forfeiture, 306. 

replevin (from county court), 477. 

refusal of certiorari to remove a replevin, 492, 

from county court in action to recover tenements, 788, 79(>. 

from justices as to deserted premises, 808. 

to county court, under Agricultural Holdings Act, 757. 

special case for High Court on question of law, 757. 
to quarter sessions under llailway Rolling Stock Act, 4 1C. 

APPEARANCE, 

in ejectment, by defendants named in the wiit, 772. 

by persons not named in the writ, 773. 

when and how entered, 775. 

defences as landlord, 774. 

notice of appearance, 774. 

judgment for want of ai)poaranco in ejectment, 775. 

at the trial of an ejectment, 776. 
on removal of a replevin by certiorari, 492. 

notice thereof and demand of statement of claim, 492. 

APPENDANT (common), 661. 

APPORTIONMENT OF RENT, 371—378. 

In respect of estate : 

when it takes placo by act of law, 372. 
on alienation of part by the lessor, 372. 

by tho lessee, 372. 
on a surrender of part, 372. 
on an eviction from part, 372, 
whore realty and personalty are lot together, 373. 
where land is lost by overflowing of the sea, 373. 
under Lands Clauses Act, by justices, or a jury, 373. 
under various similar statutes, 374. 

In respect of time : 

none, at common law (Clun’s case), 374. 

under statutes prior to Api>ortionment Act, 1870. .. 375. 

I..T. 3 p 
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APPORTIONMENT OP RENT— c(wi<t««ccZ. 

In re$pect of time — continued. 

under Apportionment Act, 1870. . . 376. 

•whether act retrospective, 377. 

rent is apportionable as interest on money lent, 376. 

whether act applies as between landlord and tenant, 377. 

act applies to demises not in writing, 376. 

tenant not to be resorted to for apportioned port, 377. 

APPRAISEMENT, 

on a distress for rent, 445. 

appraisers need not be s'woni, 4-13. 
form, 867. 
stamp, 445. 

See Valuations. 

APPROVEMENT (of common), 600. 

APPURTENANCES, moaning of, 132. 

APPURTENANT (common), 661. 

ARBITRATION, 

reference to, of damage by ground game, 699. 
under Agricultural Holdings Act, 757. 
to estimate dilapidations, 618. 
between outgoing and incoming tenant, 736. 

ARCHBISHOPS, leases by, 16. See Ecclesiastical Coupoha- 

TIONS. 

AREA, 

fronting street, duty of occupier to fence, 710. 

ARREARS OP RENT, 

go to executors or administrators, 264. 

recoverable in debt against executors or administrators, 266. 

only six years’ arrears recoverable by distress, 385. 

by action, 508. 

twenty years where covenant, 507. 

ASSESSED TAXES, 

houso duty payable as, 549. 

exemption of trade premises, 549. 

ASSIGNEE OF LEASE. See Assignment op Teem. 
general liability of, 241. 
on what covenants, 241. 
when liability commences, 242. 
by assignment over, rids himself of liability, 242. 
on assignment of part, only liable proportionately, 243. 
rights of assignee of term, 243. 

4 rights and liabilities, when assignment by way of mortgage, 
244. 

ASSIGNEE OF REVERSION, 235. See Assignment op Reyee- 

SION, 
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ASSIGNMENT GENEHALLY, Ixxvii, 223. 
what is an. assignment, 223. 
must be made by deed, 224. 
coTenants not to assign without licence, 02G. 

See Assignment of Term. 

ASSIGNMENT, CONTRACT FOR, 
to assign reversion, 224. 
nbtice of tenant’s interest, 225. 
to assign term, 22d. 
sale by auction, 226. 

misdescription, 227. 
construction of contracts, 220. 

“ title to bo approved by solicitor,” 229. 

ASSIGNMENT OP REVERSION, 23o. 

right of assignee to sue by 32 lien. 8, c. 31 . . .235. 

if lease not by deed, act docs not npplj", 235. 
lights apportioned when part assigned by 22 & 23 Viet. c. 35, 
s. 3...237. 

assignee may not sue fc»r rent duo before, 230. 

must give notice to tenant as to rent due after, 236. 
need not give notice ns to breaches of covenant, 236. 
paj’ment of rent to mortgagor by tenant, 238. 

valid where tenant has no notice of mortgage, 238. 
except where payment in advance, 238. 
what covenants “ run with the reversion,” 148. 

See RfA’T.rbionek. 

ASSIGNMENT OF TERl^I, 238. 
forms, 891, 892. 
what amounts to, 238. 

distinction botw'oen an assignment and a sublease, 239. 
must be by deed, 224. 

operative words, 240. 
assignment for benefit of creditors, 240. 
to assignee and other persons, 224. 
usual covenants in an assignment, 241. 
general liability of lessee and assignee, 148, 241. 
on what covenants in a lease the assignee is liable, 241. 
when bound although not mentioned, 148, 149. 
when not bound although mentioned, 149. 

“ assigns ” should generally ho mentioned, 149. 
liability for breaches w^hilst assignee, 241. 
implied promise by successiye assignees, 241. 
use and occupation against, 618. 
assignment of part of the land, 243. 
rights of assignees of a term, 243. 
assignee may assign over to man of straw, 242. 
liability of mortgagees under assignments, 244. 
of lessee after an assignment, 241. 
of assignee, after an assignment oyer, 242. 

3p2 
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ASSIGNMENT OP TERM— cowWnMecZ. 

covonant not to assign or sublet without liconco, 626. 
liconce to assign, 627. 
form, 893. 

ASSIGNS, meaning of, 223. 

should generally bo mentioned in a covenant, 143. 
when bound without being so mentioned, 149. 

See AssiaxMEXT op Term. 

ATTACHMENT of rent, 

under rules of court b}” judgment debtor, 367. 
not under a foreign attachment in London, 367. 

ATTAINTED PERSONS, 

leases by or to, formerly void, 41, 05. 

now good by virtue of Felons’ Act, 1870. . .45, 65. 

ATTESTATION, 

of a lease, &c., 168. 
form, 867. 

where there are alterations, 168. 
under a power, 195. 

22 & 23 Viet. c. 35, s. 12 . . . 195. 
defects in, how cured, 195. 
not necessary in case of notice to quit, 326. 

ATTORNEY for a corporation, how appointed, 11. 

ATTORNMENT, 246. 

statutes relating to, 246. 

substitution of notice for attornment by statute of Anno, 246. 
to stranger void (by statute), 246. 
no stamp necessary on writing of more attornment, 247. 
effect of, as an estoppel, 247. 
what amounts to, 248. 
to a prior mortgagee by compulsion, 248. 
form of attornment by several tenants to a purchaser from 
their landlord, 902. 

effect of attornment to a receiver in chancery, 248. 
form, 003. 

AUCTION, sales by, 226. 

within the Statute of Frauds, 226. 

effect of covenant not to pemit sale by, 640. 

covenant to use as private house only, 640. 
auctioneer may not pay rent to save goods from distress, 228. 
goods loft with for sale not liable to distress, 410. 

only on premises of auctioneer, 411. 
action by for use and occupation, 515. 
if licensed, need not be Ucensod as house agent, 58. 

AUTRE VIE. Leases by tenant pur autre vie, 7. 
distresses by, 397. 

production of cestui que vie (how compelled), 8. 
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AVOIDANCE OF A LEASE, 181. 
by subsequent alterations, &c., 182. 
cancellation of lease does not avoid it, 183. 

AVOWEIES AND COGNIZANCES, 480, 
distinction between them, 480. 

may bo for another cause than that assigned when distress 
taken, 444. 

under 21 Hen. 8, c. 19, a. 2, for quit rents, 481. 

11 Geo. 2, c. 19, s. 22, for rent or services, 481. 
allegation of amount of rent duo, 482. 

of authority in a cognizance, 483. 
by persons jointly interested, 483. 
husband and wife, 483. 
executors and administrators, 484. 
for rent nomine poena?, 484. 
demurrer to, 484. 
reply to, 484. 

payments into court to, 484. 
sot-olf to, 484. 

See also EeI’LEVIN. 

AWAY-GOING CROF, 

right of outgoing tenant to, by custom of couutr3% 732. 
custom good in law, 732. 

bad in practice, 732. 


BAIL, 

inaction for recovery of land, under C. L. P. Act, 7(52, 
tenant holding over maybe required to find, 702. 

after demand in writing of i>ossosBion, 702. 
judgment for want of bail, 704. 
security against waste, if verdict for landlord, 705. 

BAILIFF, 

leases by, 00 — 72, 97. See Agent, 
distress warrant to, 425 ; form, 905. See Buokebs. 
of county court, notice to, of rent duo, 460. 
form, 908. 

See Execution. 


BANKRUPTCY. See Trustees in Bankruptcy. 
leases by trustees, 45. 

leases, &c. of bankrupt vest in trustees until they disclaim, 253. 
disclaimer of, operates as a surrender, 253. 
limitation of time for disclaimer (28 daj'^s), 253. 
rule 28 as to no disclaimer without leave of court, 253. 

V how far rule ultra vires, 251, 

effect of disclaimer as to fixtures, d:c., 257. 
proof against estate of bankrupt, 256, 258. 
court may extend time, 253. 
assignment over by trustees to pauper, 254. 
trustees may assign without licence, 258. 
trustees may relinquish lease taken to, 254. 
sub-tenant has no equity to a lease, 256. 
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BANKRUPTOY — continued, 

lessor may sue losseo on bankruptcy of assignee, 255 
landlord may distrain for ono year’s rent, 257. 

on goods of third persons, 401. 
may prove for rent, 256 — 258. 
consequences of neglect to distrain, 402. 
priority of payment of rates, &c. in case of, 536. 
proviso to avoid loaso on bankruptcy of lessee, 258; form, 871. 

whether “ usual ” proviso, 114. 
trust estates remain vested in bankrupt, 258. 
machinery and fixtures annexed to freehold, 259. 
specific performance of agreement for a lease, 110. 

BARN, 

removability of, at end of term, 594. 

BATHS AND WASHHOUSES, leases for. 69. 

BEASTS of the plough, 

conditionally exempted from disti'css, 417. 

BEDFORD LEVEL. 

registry of deeds in, 177. 

BEER, 

covenant not to use house for sale of, 63G. 
application of beer acts to licences prior thereto, 636. 
covenant to purchase from lessor, not favoured by courts, 640. 
beer must bo good, 640. And see Public House. 
landlord entitled to compensation for, 641. 
form of proviso for deduction from rent, 802. 

BELLS, 

ringing of, by way of rout, 385. 

BEQUEST, 

of leaseholds, whether broach of covenant not to assign with- 
out licence, 631. 
assent of executors, 263. 

BEST RENT — in leases under powers, 359. 

BILL OR NOTE taken for rent, effect of, 369. 

BISHOPS, leases by, 17. 

See Ecclesiastical Corpobatioxs. 

BOND, 

for performance of covenants, &c., 203. 
for rent in arrear (effect of taking it), 369. 
in replevin, to bo taken by County Court registrar, 467. 
on a replevin in High Court, 468 ; form, 912. 
the like in County Court, 469 ; form, 913. 
the like, on removal of a replevin by certiorari, 469; form, 
913. 

may be given by joint stock companies or infants, 469. 

BONING OF LAND, 

compensation to tenant for, 754. 
a “second class” improvement,” 754. 

And see Agricultural Holdings Act. 
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BOROUGH RATES, 550. 

BOTES, demise of, 70. 

definition of “ house bote,” &c., 664. 

BOX, borders of, not removable by tenant, 608. 

BREACHES OF OOVEN.iNT, 
not before lease executed, 148. 

“ continuing breaches,** 300. 

when defendant is sued as assignee of the term, 242. 
to repair generally, 562. See Repairs. 
forthwith, 561. 
during the term, 561. 
after notice, 566. 

conditional or qualified covenants to repair, 566. 
to rebuild, 565. 

to insure, 620. See Insurance. 

not to carry on particular trades, 633. See Trades. 

to w’ork mines, 638. 

for quiet enjoyment, 643. Sec Quiet Enjoyment. 
to renew a lease, 339. 

lessee bound by restrictive covenant of lessor, 634. 

BREACHES OF TRUST, contract for — will not bo s 2 >ocifically 
enforced, 102. 

BREWER, 

covenant to deal with lessors for all beer, &c., 640. 
not to bo implied, 169. 

form of proviso for deduction from rent, 892. 
compensation whore public-house taken under Lauds Clauses 
Act, 641. 

protection of, under Licensing Acts, 639. 

And see Purlic House. 

BRICKFIELD, 

form of loose of, to partners, 895. 

BROKER, 

usually employed to distrain, 425. 
who may be so employed, 425. 
distress warrant, 425 ; form, 905. 
indemnity to, 426. 

liability of landlord for broker’s irregular acts, 425. 

not for illegal ones, if unauthorized, 425. 
tender to broker, 387. 

not to his man left in possession, 387. 
re-entry by, to distrain, 428. 
appraisement and sale of a distress, 445. 
expenses of distresses for 20Z. or less, 447. 
statutory scale of charges, 447. 
penalty for extortion, 448. 

landlord liable only in case of personal levy, 448. 
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BROKER— coniiiiued* 

whoro distress for more than 201. , no limit by statute, 449. 
charges must bo reasonable, 449. 
copy of broker’s charges, &c. to bo delivered, 449. 

“ cognizance” of, in action of replevin, 481. 

BROTHEL, 

user of promises for, 634. 

misrepresentation by agent as to adjoining house, 59 
BUGS. 

tenant of unfurnished houso may not quit for, 159. 
tenant of furnished houso may, 159. 

BUILDING ACT (METROPOLIS), 

provisions of, in relation to landlord and tonant, 702. 
liability of executor of tenant, 269. 
although no assots, 269. 

what sections of universal application, 621, 622. 

BUILDING LEASE. 

construction of agreement for, 105, 106. 

form of agreement for, 869. 

form of lease to builder’s nominee, 876. 

BUILDINGS, &c., 

farmer may not remove, at common law, 605. 

may remove, by 14 & 15 Viet. c. 25 . . . 605. 

consent of landlord to erection of, 605; form, 903. 
may remove under Agricultural Holdings Act, 606. 
Eixtukes, 

injuiies to, by tenants — when punished criminally, 813. 
compensation for, under Agricultural Holdings Act, 753. 

“ Ist class” improvement, lasting for 20 years, 754. Sea 
AoKiciTLTXJK.Mi Holdings Act. 

BUSHES, belong to the tonant, 591. 

BUSINESS, 

covenant not to carry on particular, effect of, 633. 

not to carry on within certain distance, 641. 

distance measured on maj), not by road, 642, 
covenant to carry on particular, 638. See Trade. 


CANAL and railway companies, leases to, 67. 

CANCELLATION, 

of lease, does not avoid it, 183. 

action for, must bo in Chancorj^ Division, 203. 

CAPITULAR and Episcopal estates, leases of, 24. 

C^E, 

action of, and trespass, before Judicature Act, 498. 

CATALOGUE or inventory or schedule of lands, goods, 
stamp on, 842. 
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CATTLE. See Anisials. 
leases of, 73. 

distress on, 441. See Food and Water. 

on commons (11 Geo. 2, o. 19, s. 8), 424. 
agisting, may be distrained, 418. 

CATTLE PLAQUE ACT, 

expenses under, shared between landlord and tenant, imdor 
repealed Act of 1869 . . 528 (c?). 
otherwise under Act of 1878 . . 528 (d). 

CERTIOBAEI to remove replevin from County Court, 491. 
how applied for by defendant, 491. 
no ronowed application, except, &c., 492. 
affidavit for certiorari, 491. 
judge’s order for the writ, 492. 
bond on removal, 402. 

deposit and momoranditm thereof, in lieu of a bond, 492. 
appearance, 492. 
subsequent proceedings, 493. 
list of forms, 910, 

CESSER OF TENANCY, 

different modes of dotorminiug tenancy, 272. 
rights and liabilities thereon, 712. 
consoquoncGS of holding over, 715. 

double value, after landlord’s notice, 717. 
double rent, after tenant’s notice, 720. 

CESTUI QUE VIE, 

production of (how compelled), 7, 8. 

where no warranty of lifo of, in lease for lives, 130. 

OESTUIS QUE TRUST. See Trustees. 

not liable, even in equity, on leases to their trustees, 72, 
actions by, for use and occupation, 514. 

CIIANCERY DIVISION OF HIGH COURT, 

action for specific performanco of agreement for lease assigned 
to, 49. 

rectification or cancellation of lease assigned to, 202. 
claim for transfer of action to, 89. 

CHARITIES, 

leases by trustees of, 33. 

to trustees of, 63. 
official trustee of charity lands, 34. 

CHATTELS, looses of, 77. 

CHURCH, leases in right of, 16. j8ce E cclesiastical Corporations. 
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CHUBCHWABDENS and Oyersoers, 
leases by, 39. 
leases to, 68. 

leases to, for workhouses, 68. 

for offices, 08. 
distresses by, 399. 

actions by, for use and occupation, 314. 
actions against, for use and occupation, 519. 
summary proceedings by them before justices to recover parish 
property, 803. 

or cottage allotments, 805. 

OLANDESTINE BEMOVAL, 

of goods to avoid distress, landlord’s statutor^^ remedy, 433. 

See Euaddulext Bemoval. 

CLERGYMAN, 

restriction on lease to, without leave of bishop, 62. 

CLOTHES, 

may bo distmined for rent, 412, 

COiiL MINES. See Mixes. 
reservation of, 164. 

construction of reservation of rent on coals sold, &c., 352. 
agreement for lease of enforced, whether seam in existence or 
not, 103. 

COGNIZANCES. See Replevin. 

distinction between an avowry and cognizance, 480. 

COLLATERAL AGREEMlilNT, 

when it may bo enforced, though verbal, 80. 
as to keeping down rabbits, 699. 

COLLEGES, leases by, 28. See Uxiversities. 

COMMENCEMENT, 

of leases for lives, 134. 
of terms for years, 136. See Ceiitainty. 
from date of lease, 137. 
dcliveiy of lease, 137. 
entry, 138. 

on happening of a contingency, 139. 

COMMISSIVE WASTE, injunction against, 584. 

COMMITTEES OF LUNATICS, 
leases by, 43. 
leases to, 65. 

speoifio performance of contract for lease, 110. 
relief against forfeiture by, 303. 

And see Lunatics. 

QOMMONS, 
leases of, 76. 

distresses on (11 Goo. 2, c. 19, s. 8), 424. 
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COliiMONS — continued, 

distresses by commoners, 395. 

lights of common generally, 653. 

not an easement, 653. 

cannot exist by custom, 654. 

prescriptive rights at common law, 654. 

under Proscription Act, 2 & 3 Will. 4, c. 71. ..655. 

remedies for disturbance of common, 658. 

abatement of nuisances on common, 659. 

of pasture, 661. 

description and kinds of, 661. 
appendant, appurtenant, or in gross, 661, 662. 
by vicinage, 662. 
in common fields, 663. 
of turbary, 664. 
of estovers, 664. 
of piscary, 665. 

approvement of commons, 666. 
encroachments on the waste, 667. 

for benefit of landlord at end of term, 668. 
inclosure of, 668. 

mode of j)rocooding under Inoloauro Acts, 669. 
COMPANY, 

leases by and to, 15, 67. And aee ConroRATiox. 

joint stock, no distress on goods of, after winding up, 403. 

except where landlord “stranger” to company, 403. 
may give security in replevin, 469, 

COMPENSATION, 

to tenant, under Agricultural Holdings Act, 753. 

to landlord, for waste, breach of covenant, «Stc., 756. ^ce 
AaKICULTUUAL HOLDINGS AcT. 
to tenant, by custom, 736. See Custom or the Counthy. 
table of customs, 739. 
report of agricultural chambers, 737. 
to brewer landlord, under Lands Clauses Act, 641. 
for use and occupation, 509. See Use and Occur ation. 
for having accepted erroneous leases, 203. 

CONCEALMENT. 

of defects in property about to be lot, 99, 159. 
of material facts, effect of in equity, 99. 

CONCISE LEASE, pursuant to 8 & 9 Viet. c. 124. ..872, 
CONCURRENT LEASES, 

if under seal, are assignments of part of reversion, 197. 

CONDITIONAL limitations, 135. 

CONDITIONS AND PROVISOES, 165. 
precedent or subsequent, 165. 
construction of, 165. 
by what instrument created, 165. 
by indorsement, 165. 
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CONDITIONS AND PROVISOES— 
by wbat words, 165, 166. 
not by mere words of agreement, 166. 
construction of, as covenant, 167. 
when tbey run with land, 167. 

reduction of damages for, in action for use and occupation, 
525. 

condition for re-entry, how far “ usual,'* 114. 

CONDITIONS OP SALE, 224, 227. See Auction. 
title of vendor, 229. See Title. 

CONFIRMATION OF LEASES, 
by issue in tail, 4. 

remainderman accepting rent, 208. 
of archbishops’ and bishops’ leases, 16. 

when unnecessary, 17. 
by infant when of ago, 35. 
by widow, 40. 

CONSENT, 

of landlord to an assignment or sublease, 628. See Licence. 

to erection of fixtures, 605, 606. See Fixtubeb. 
of tenant to the landlord or his bailiff continuing in 'possession 
under a distress for more than five days, 445. 
form, 907. 

CONSIDERATION or premium for a lease, 
how it affects stamp, 641. 
form of receipt for, 168. 

for licence to assign, &c., 628. 

CONSTABLE, 

services of, in recovery of premises before justices, 801. 

CONSTRUCTION, 

of leases, general rules for, 125. 

parol evidence to affect construction, 126. 

of reservation of rent, 352. 

supply of words in the construction, 353. 
of proviso for re-entry, 289. 

CONSTRUCTIVE NOTICE, 

to lessee of restrictive covenant of lessor, 634, 

CONTINGENT TERM, 135. 

CONTRACT, 

for lease, must bo in writing, signed, 79. See Agbeenent 
FOR Lease. 

“ collateral,” 80, 81. 
for assignment of reversion, 224. 
for assignment of term, 225. 
occupation imder, 222. 

COPARCENERS, 
leases by, 10. 
distresses by, 394. 

after partition, 397. 
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COPYHOLDERS, 

leases by, 53. 

what creates a forfeiture, 65. 
how to. avoid a forfeiture, 55 
effect of leases made without licence, 55. 
customary rights of, how proved, 689. 

CORN AND GROWING CROPS, distresses on, 405. 

CORN RENT, 351. 

CORNWALL (Duchy of), leases by, 13. 

CORPORATIONS, 

leases by, must ordinarily be by deed, 14. 
looses to, 67. 

not to their own members, 67. 
canal companies, 67. 
municipal, leases by, 15. 
appointment of attorney, 14. 
name of corporation, 14. 
ecclesiastical, leases by, 16. 
distresses bj*", 339. 

actions by, for use and occupation, 514. 
actions against, for use and occupation, 519. 
specific performance against, 108, 111. 

CORRECTION of erroneous lease or other deed, 203. 
CORRODIES, leases of, 77. 

COSTS, 

of lease and counterpart, 179. 

form of stipulation respecting, 859. 
full costs and charges (in lieu of double or treble costs), 501. 
of plaintiff in replevin in County Court, 471. 
in High Court, 489. 

in action of ejectment in County Court, 188. 
of distress for amount below 20^, 447. 

COTTAGE, 

allotments, 30. 

recovery of, before justices, 30. 
gardens under General Inclosuro Act, 30. 

notice to quit part of holding where landlord wishes to build, 
309. See AanicunTun^vii Holdinqs Act. 

COUNTERCLAIM, 

in action for recovery of land, 776. 
in High Court, 776. 
in County Court, 794. 

by landlord for waste, under Agricultural Holdings Act, 756. 

COUNTERPART, 

of lease, 120. 

costs of counterpart, 179; stamp, 840. 

form of stipulation as to such costs, 859. 
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COUNTERPABT— con«twtie<f. 

when OTidonco of contents of lease, 120. 

where discrepancy between, and lease, lease prevails, 120. 

exception to rule where obvious error in lease, 120. 
evidence of execution of (Settled Estates Act), 5, 6. 

COUNTRY, CUSTOM OP TILE, 

table of, as to partial occupation, 727. 

as to compensation for improvements, 753. 

And Bfe Custom of the Countey. 

COUNTY COURT, 

notice to bailiff of rent duo> 460 ; form, 908. 
action for specific peiiormanco of agreement for lease (500/. 
limit), 89. 

action for damages (50f. limit), 89. 

action in, for premises held over (507. limit), 782. 

rent unpaid (507. limit), 788. 
generally (207. limit), 795. 

special procedure for holding over, and rent unpaid, 788. 

obligatory, where applicable, 797. And see page 760. 
form of summons, 910. 
replevy in (before action of replevin), 467. 
replevin, whore brought in County Court, 473. 
no other cause of action may be joined, 474. 
bond or deposit and memorandum, 467. 
forms, 910. 

foes on a replevy, 473. 

in actions generally, 794. 
action of replevin and proceedings therein, 473. 
forms, 910. 

removal thereof by certiorari into High Court, 491. 
forms, 910. Sec Replevin. 

selection of referee under Agricultural Holdings Act by, 846. 
registrar may act, with consent of parties, 846. 
appeal to judge against award, 848. 

from judge to High Court, 848. 
order by judge for recovery of compensation awarded, 848. 
appointment by, of guardian to infant, &c., 848. 

of next friend to married woman, 848. 
charge of compensation on bolding by order of, 848. 

COUNTY COURT RULES (1875), 
in relation to replevin, 471. 

to ejectment, 797. 
to Agricultural Holdings Act, 933. 

COUNTY RATES, 550. 

COVENANTS, EXPRESS, 145. 

what is a covenant generally, 145. 
by what words, 146. 
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COVENANTS, EXPIlESS--conh«Mec?. 
construction of, 146. 
joint or soyeral, 146. 

breaches of, how far proviso for re-entry should apply to, 114. 
liability of lessee and his assigns, 147. 
notice to lessee of restrictive, 634. 

See Continuance of Lessee’s Liability. 
liability of assignee, 147. 
when void or migatorj”, 147. 
for illegality, 147. 
for impossibility, 148. 
what “ run with the land,” 149. 
do not, 151. 

when “ assigns” should bo mentioned, 149. 
dependent or independent, 152. 
decisions on covenants to repair, «&c., 153. 

respecting other matters, 156. 
how discharged generally, 157. 
by Act of Parliament, 1 57. 
not by a parol licence, 157. 
in assignments, usual covenants of assignor, 241. 

of assignee, 242. 

forms, 896 l, 896m. 

effect of a condition precedent, 165. See Conditions and 
Provisoes. 

proper parties to sue for iH^nt, 503. 
in case of joint covenants, 503. 

death of landlord or tenant, 504. 
tenant must seek out landlord whore he is, 368. 
endorsement of writ, 504. 
pleadings, inspection, &c., 505. 
setting out title, 505. 

twenty years allowed by Statute of Limitations, 507. 
as to trees, &c., 591. See Trees. 

fixtures, 608. See Fixtures. 
to insure, 621. See Fire. 
to insuro plato glass (form), 874. 

not to assign [or underlet] without licence, 626. See Licence. 
forms, 896c. 

for residence on the premises, 632. 

runs with the land, 149. 
for or against particular trades, 632. 

forms, 870, 861. 
to work mines, 638. 
to deal with particular persons, 640. 
not to trade within a certain distance, 641. 

distance is measured on map, 642, 
to re-deliver fixtures, &c., 642. 
to deliver up part of the land on terms, 889. 
for quiet enjoyment, 643. 

forms, 876, 890. See Quiet Enjoyment. 
for renewal of leases, 337. See Benewal. 
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COVENANTS, EXPBESS — continued. 

Forms of covenants^ tfcc., 

concise forms pursuant to 8 & 0 Viet. c. 124. . .872. 
to pay rent; 873. 

and interest when in arrear for a month, 873. 
to pay rates and taxes, 874. 
to repair, 874. 

to paint (outside and inside), 874. 
to insure, 874, 89Gc. 
to insure plate gloss, 874. 
to rebuild in cose of fire, 874. 

proviso for cesser of rent in case of fire until, &c., 874. 
that lessor may outer to view fixtures and state of repair, 
874. 

lessee to repair according to notice, 87<3. 
to leave in i^epair, 875. 

together with fixtures, &c., 877. 
premises to be used only as a private dwelling-house, and not 
as a shop, &c., 875. 
against nuisances, 878. 

by lessor, 896 f. 
to preserve game, 86G. 

not to assign [or underlet] without leave, 875, 882, 889, 89Gc. 

to leave in good repair, 875. 

not to build in front garden without licence, 877. 

not to make other erections of a specified nature, 877. 

not to alter plan, elevation, &c., without licence, 877. 

agricultural covenants, 883 — 890. 

2 )ublic house covenants, 890, 891. 

to perform covenants, &c. in original lease, and indemnify 
lessor therefrom, 880. 
by lessor for quiet enjoyment, 87G, 890. 

See Quiet Enjoyment. 

by lessor to pay rent reserved on original lease, and indemnify 
under-lessee therefrom, 880. 
by lessor to produce original lease, 881, 

by lessor to produce his title deeds, &c., subject to usual 
defeasance, 890. 

And see PnovisoES. 


COVENANTS IMPLIED, 158. 
when implied generally, 158. 
from the words “demise,” “lease,” &c., 158. 
not from “ give” or “ grant ” (8 & 9 Viet. c. 106, s. 4), 158. 
when an implied covenant ceases, 158. 
by lessor, 159. 

no implied covenant by lessor os to condition of premises, 159. 

exception in case of furnished house, 159. 
no implied covenant by lessor to repair in any case, 159, 
by lessee, 159. 
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COVENANTS lAfPLIED — continued, 
oxcludofl by express covenants, 644. 

when implied from express words of other covenants, ICO. 

when implied from recitals, 160. 

no implied covenant for title by intended lessor, 88. 

See Title. 

COVENANT, action on, may bo brouglit within 20 years, oOT. 

CRIMINAL LAW. 

lotting infected house or lodgings, 812. 
larceny by tenants or lodgers, 812. 
injuries to buildings by tenants, 813. 
forcible entry and detainer, 813. 

CROPS, 

distress on growing, 405. 
landlord may cut, when i*ipc, 406. 
wdiere taken in execution, liable for rent, 406, 4u7. 
rent accruing during the execution, sale subject thereto, 457. 
Sec Execution. 

away-going, light of outgoing tenant to, 732. 

CRO^^^, leases bj', 12. 

Agricultural Holdings Act applies to lands of, 759, 810. 
payment of rent by lessee of, 308. 

debts, saving for, as to payment of rent to landlord, 455. 

CULTIVATION, 

obligations h), 576. 
forms, see 855. 

under w-hat circumstances the liability arises, 576. 
mode of tillage, 577. 
manure, 578. 

remedies for breaches of husbandry contracts, 585. 

C^KTESY, 

leases by tenants by the curtesy, 8. 
distresses bj", 394, 

CUSTODY of expired louse, lessor not entitled to, 231. 

CUSTODY OF THE LAW, 

goods in, cannot bo distrained for rent, 412. 
nor rescued, 452. 

privilege of messenger in bankruptcj", 413. 
of receiver, 413. 

fraudulent executions will not prevent distress, 412. 
satisfaction of arrears of rent by execution creditor, 4 51. 
there must bo'^i subsisting tenancy, 456. 
weekly and other short tenancies, 455. 
notice to sheiilT of rent due, 458 ; foiin, 908. 
whether express notice is necessary, 458. 

it should always be given, 458. 
notice from sheriff to execution creditor, 459 ; form, 908. 
County Court executions, 460. 
notice to bailiff of a County Court, 461 ; form, 908. 
notice when goods seized under Admiralty process, 462. 

L.T. 3 u 
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CUSTOM, 

onus lioB on party setting up, 725. 

half-year’s notice to quit, 320. - 

to grind com at manor mill, 689. 

no profit a prondro can bo claimed by custom, 654. 

CUSTOM OF TKE COUNTRY, 

not excluded by lease, unless inconsistent, 725, 
need not be from time immemorial, 725. 
must be proved as a fact, 725. 
parliamentary report of 1848 as to, 737. 

Agriculture Chambers Report of 1874 as to, 737. 
extracts from 2nd and 3rd report, 737, 738. 
custom continually changing, 738. 
customs aro not “ county” customs, 738. 
table of customs as to pre-entiy, &c., 727. 
table of customs as to compensation for improvements, 739. 
not superseded by Agricultural Holdings Act, 752. 

claim not allowed under both the act and the custom, 752. 
what trees are timber by tho custom of the countiy, 790. 
CUSTOMARY RIGHTS OF COrYHOLDERS, 
how proved, 689. 

DAMAGE FEASANT, 

note on distress for, 453. 

DAMAGES, 

liquidated, distinction between, and penalty, 363. 
in action by landlord for non-repair, 573. 

substantial, though building to bo pulled down, 364. 
measure of, injury to reversion, 573, 
for breach of agreement for lease, 87. 

combination of, with specific performance, 89. . 
in action by landlord against third party, 707. 
injury must bo permanent, 707. 
and an injury to reversion, 705. 
in use and occupation, 525. 

where no agreed rent, 525. 

whoro a specific rent agreed on, 525. 

after an eviction from part, 525. See Eviction. 

'• whoi’e plaintiff has not porfonned a condition precedent, 525. 

See Conditions. 

whoro rent reserved at stated periods, 526. 
where the tenant agrees to pay rent pro rat5, 526. 
where the tenant has ceased to occupy, 526. 
after a fire, 52(5. 

where premises are hold over, 527. 
effect of judgment by default, 527. 
in actions for irregular and illegal distresses, 497, 498, 501. 
double, in case of sale where no rent due, 497. 
full value, where distress illegal, 498. 
actual damage, where privileged goods seized, 498. 
in replevin, 478. 
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DATE OP LEASE, 136. 

ofPoct of an impossiblo dato, 137. 
comnicncomout of loaso from, 137. 
tonn how compiitod, 137. 
agruomont for Icoso must state, 83. 

DEAN AND CIIAraEK, 
leases by, 36. 
leases to, 67. 

DEAN FOREST, lenses of, 13. 

DEATH, 

of parties to a lease, 263. 
of cestui quo vie, 8. 

how ascoi*tainod, 8. 

when the toim is limited conditionally, 273. 
assent of executors to bequest of term, 265. And see Exe- 
CXITOllS. 

of landlord having uncei'tain interest, 721. 

tenant entitled at common law to emblements, 721. 
by statute to prolongation of term, 722. 

DECEIT, by agent, action for, o9. 

refusal of specific performance where, 103. 

DECLARATION, 

in action on covenant for rent, 505. 
statement of claim in lieu of, 505. 

DECREE FOR A LEASE, 

in action for specific performance, 111. 
what are “ usual’’ covenants, 112. 

DEDUCTIONS, 

from rent for ground rent, rates, taxes, &c., 368, 

I)roporty tax, 537. 
land tax, 540. 

increase rates under Rating Act, 1874 . . . 547. 
when allowed (oven by mistake), operate as payment, 370. 
other payments, 371. 

DEED, 

lease for more than three years must bo by, 1 18. 

text of 8 & 9 Yict. c. 106, s. 3 ... 118. 
when surrender of leases must bo by, 274. 
when assignments must be by^, 224. 
whether signature to, necessary, 173. 

DEED POLL, 

form of surrender of lease by, see 853. 

DEFAULT OF APPEARANCE, 

in action for the recovery of land, 775. 
at trial, 776. 

DEFAULT OP PLEADINa, 

in action for recovery of land, 776. 

3 q2 
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DEFECTS IN LEASES, 

Toctification of, 202. 

under powers, how cured, 195. 

confirmation by remainderman of a defectivo lease under a 
power, 196. 

DEMAND OF POSSESSION, 

when necessary before commencing an ejectment, 763. 
at the end of a term, otherwise double value, 717. 
form, 900. 

under 15 & 16 Viet. c. 76, s. 213 . . . 761. 
form, see 855. 

DEMAND OP RENT, 

according to the common law, 297. 
how dispensed with by agreement, 295, 297. 
express proviso, 297. 
under 15 & 16 Viet. c. 70, s. 210 . . . 295. 

DEMISE. 

this word creates an implied covenant or promise for quiet en- 
joyment, 643. See Title. 
cesser of implied covenant, 644. 

any express covenant (however qualified) excludes an implied 
one, 644. 

See lairLiEB Covenants ; Licence. 

DENIZENS, leases to, 66. 

DEPENDENT or independent covenants, 152. 
in respect of repairs, 153. 

DEPOSIT, 

of lease as a security, 244, 
rights of equitable moi-tgagees, 244. 

whether breach of covenant not to assign, 629. 
with a memorandum (in lieu of a bond) on a replevy, 469. 
notice to opposite parties, 470. 
forms, 910. 

on removal of a replevin by certiorari, 492. 
on appeal from county court, in action for recovery of 
tenements, 793. 

DERIVATIVE TITLE, as heir, executor, assignee, &c,, 
how pleaded, 506. 

DESERTED PREMISES, 

recovery of, before justices of the peace, 807. 

tenant must be in arroar for half-year’s rent, 807. 
there must be no sufficient distress, 807. 
view by justices, and second view, 807, 808. 
appeal to judges of assize, 808. 
in metropolis, magistrate need not view, 809. 
warrant to constable, 809, 
rating of, under Public Health Act, 653. 

See Vacant Possession. 
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DETERMINATION OF TENANCY, 
tho different modes of, 272. 
rights of parties upon, 712. 

DETINUE, 

action of, when maintainable for a wrongful distress, 197. 

DEVISE, 

what may bo devised (1 Viet. c. 26), 263. 

assent of executors to a bequest, 263. 

what goes to executors and administrators generally, 265. 

effect of probato, 265. 

letters of administration, 265. 

whether devise of lease is breach of covenant not to assign, 631 . 

DILAPIDATIONS. See Repairs. 
survey of, at end of toim, 618. 
liability of lessee ft)r wear and tear, 562. 

DISARLINO STATUTES, 17—28. 

superseded by statutes of Victoria, 17. 

DISCLAIMI^R, 

of landlord’s title by tenant works forfeiture, 332. 
not parol disclaimer by a lessee for years, 332. 
by tenant from year to year, 332. 
what amounts to, 333. 

renders notice to quit unnocossaiy, 333. 
effect of refusal to pay rent, 334. 
must bo before ejectment, 335. 
waiver of disclaimer. 335. 
of leases, &c. by trustees in bankruptcy, 253. 

And see Bankruptcy. 

DISCLOSURE of defects in property about to be lot, 158. 

See Concealment. 

DISEASE, 

penalty for letting house after, 812. 

DISTANCE. Covenant not to trade within a certain distance, 641. 
measured by Bhoricsi lino on map, (J42. 

DISTRESS FOR DAMAGE FEASANT, 153. 

DISTRESS FOR RENT, Ixxi, 382. 
definition of a distress, 382. 
origin and progress of distresses, 383. 
to what rents distress incident, 384. 
on lands other than those demised, 385. 
there must he an actual demise at a fixed rent, 388. 

PcHlraining distress by injnnetioriy 301. 

What may he distrained far ^ 383. 
rent payable in advance, 348. 
rent-sock (4 Geo. 2, c. 28, s. 6), 383. 
rent duo from a tenant at will, 384. 
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DISTRESS FOR RENT— 

What may he distrained for — continued, 
not for sums reserved as rent in a more agreement for a loose, 384 . 
otherwise where an implied tenancy has been created by 
entry and payment of rent, 384. 
rent reserved in an assignment of a term, 384. 
fee farm rents, 384. 
rent of incorporeal hereditaments, 384. 
furnished apartments, 384. 

liquidated damages for breaking up pasture, 384. 
double rent, 384. 
manual services, 383. 

By whom a distress may or may not he made, 392. 
by reversioner gonerall5', 392. 
tenant from year to year, 392. 
joint tenants, 393. 
tenants in common, 393. 
heirs in gavelkind, 394. 
coparceners, 394. 
tenants in tail, 394. 
tenants by the curtos}”, 394. 
tenants in dower, 395. 
tenants under execution, 395. 
lords of manors and commoners, 395. 
mortgagees, 395. 
mortgagors, 390. 
annuitants, 396. 
guardians, 390. 

persons not having the reversion, 397. 
exchanges and partitions, 397. 
jointures, 397. 
owner of a rent-charge, 397. 

rent-seek, 397. 
lords of manors, 397. 
tonUnts pur autro vie, 397. 
executors and administrators, 398. 
husbands, 398. 
corporations, 399. 
churchwardens and overseers, 399. 
persons liaviug special x)oworB, 399. 
for rent-charge, 399. 
i*ent-seck, 399. 
receivers and agents, 400. 
sequestrators, 401. 

Distress in case of hanhruptcy : 
for one year’s arrears, 401. 

Distress on liquidating company : 
leave of court required, 403. 

except where landlord stranger to company, 403. 

Conditions precedent to distress, <fcc., 
only six years’ arrears recoverable, 385. 
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DISTRESS FOR RENT— dow^inwcd. 

Condttio7i8 precedent to dfstreaa, <fcc. — continuod. 
effoct of a tondor before distress, 386. See Tender. 
before impounding, 386. 
after impounding, 386. 
what amounts to an impounding, 386. 
payment of rent makes subsequent distress illegal, 386. 

Exemptions from disiress^ 404. 
tilings absolutely privileged, 404. 
fixtures, 407. 
railway, 408. 

animals form naturm, 409 ; but not dogs, 409. 
goods delivered to a man in the way of his trade, 409. 
things in actual use, 411. 
goods in custody of law, 413. 

exception of growing corn seized under yi. /a., 414. 
lodgers’ goods, 414. See Lodgers* 
railway rolling stock, 416. 
things conditionally privileged, 104. 
boasts of plough and sheep, 417. 
tools of trade, 419. 

Proceedimjs in distress^ 420. 

distress must bo between sunrise and sunset, 420. 
not till after rent day, 420. 

after lease determined (8 Ann. c. 14, ss. 6 , 7 ), 421. 
only six years* arrears may bo recovered, 422. 
where to bo made (52 Hen. 3, c. 15), 423. 
on land out of which rent issues, 423. 
on other laud, by agreement, 423. 
not on highway, 424. 
on commons (11 Geo. 2, c. 19, s. 8), 424. 
how made in ordinary cases, 425. 
by landlord or his bailiff, 425. 
who may be bailiff to distrain, 425. 
liability of landlord for irregular acts of bailiff, 425. 

but not for unauthorized illegal acts, 425. 
distress warrant, 425 ; form, 905. 
indemnity to broker, 426, 

outer door may not generally bo broken open, 427. 

re-entry to distrain, 428. 

amount of rent to bo distrained for, 429, 431. 

inventory, 432, 445 ; form, 905. 

in case of fraudulent removal, 433. 

goods may bo seized anywhere in thirty days, 433. 
saving for bon& fide sales, 431. And see Fraudulent 
Removal. 

persons impounding animals to provide food and water, 439. 
power to third persons to supply, 439. 
expenses — how recovered by distrainor, 440. 
liability of distrainor for injury, 440. 

’of pound-keeper, 440. 
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DISTRESS FOR BENT— 

rrocccdinga in distress — continued. 

catUo may not bo driven more than throe miles, 441 
foe on impounding (4d.), 441. 

impounding on the promises (11 Qco. 2, c. 19, s. 10), 441, 442. 
course usually adopted, 442. 
whether tenant may bo excluded, 442. 
com, 442. 

crops when cut, 443. 

notico of distross in writing, 443 ; form, 906. 

five days’ notice must bo given to rcplovy, 444. 

W’hat is a good notico, 444. 

time of removing and soiling tho distress, 441. 

form of consent by tenant to oxtendod time, 907. 
appraisomont and salo, 44 o. 

appraisors formerly required to be sworn, 44 o. 
oath dispensod w4th bj* Parish Constablos Act, 1872... 443. 
act of nppraiHcmcut, 443 ; form, 907. 
mode of selling tho goods distrained, 446. 

landlord may not buy, 446. 
expenses of distross for 20/. or loss, 447. 

schodulo of, under 37 Ooo. 3, c. 93... 448. 
remedy for extortion before justices, 448. 
landlord liable for personal levy only, 448. 
copy of broker’s cliarges to bo delivered, 449. 
expenses of distress for more than 20/., 449. 
overplus of salo to bo paid to tenant, 449. 

action for not leaving, in hands of sheriff, 430. 
no action for rent till salo, 430. 
surplus unsold goods to bo returned, 430. 
second distress (17 Car. 2, c. 7, s. 4), 430. 
when vexatious aud illegal, 431. 

Itescue and innind^hr each t 432.. • 
what amounts to a rescue, 432. 
when a rescue may be made, 432. 
remedies for rescue and pound-breach, 433. 

Satisfaction of arrears hy execution credilifr^ 

no goods may bo taken till one year’s rent paid, 434. 
saving for crown debts, 433. 
saving for loss than yearly tenancies, 433. 

claim for four tenns of i^ayment, 433. 
tenancy must bo a subsisting one, 456. 
whether actual notice to sheiiff necessary, 438. 
claim for rent in case of County Court process, 460. 

Admiralty process, 462. 

Ittmediea for wrongful distresses^ 463. 

recovery of goods hy replevin, 163. See Beplevin. 

“ rccoveiy of damage's by aelion, 197. 

summaiy^ remedy 'authiii metropolitan police district, 497. 
action for double damages, whore goods sold, 497. 
former kinds of action, 497. 
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DISTRESS FOR RENT— 

Remedies for wron^fal distresses — coiitinueil. 
recovory of damagos by action — coniinaed^ 

distinction botwoon illegal, excessive, and irregular dis- 
tresses, 498. 

pleadings in action, 498. 
illegal distress, 498. 

what recoverable, 498. 
trover or detinue also will lie, 499. 
ag«ainst whom to bo brought, 498. 
writ and indorsement, 498. 
excessive distress, 499. 

rent to bo deducted from damages, 501. 
some damages always payable, 501. 
recovery in replevin is bar, 489. 
irregular distress, 499. 

sj)ecial damages must bo proved, 500. 
defences to actions, 501. 

not guilty by statute, 500. 

what it puts in issue, 501. 

DISTURB.ys[0E, 

action for disturbance of common, G58. 

DITCH and hedge, 

dit(!h belongs to liim who owns hedge, 580. 
rule as to ditching, 586. 

DOGS not exempt from distress, 409. 

DOOR, 

(junnot bo broken open to distrain, 4l!7. 

DOOR-BELL, use of, by lodger, 210, 

DOUBLE COSTS, 
abolition of, 501. 

DOUBLE RENT, 

action for, where tenant liolds over, 720. 

lies by statute, after tenant’s own notice to quit, 720. 
holding over need not bo wilful, 720. 
proceedings for, similar to those for single rent, 721. 
may bo distrained for, 884, 721. 
recoverable in County Court (50^.), 721. 
waiver of, by landlord, 721. 

DOUBLE VALUE, 717. 

action for, against tenant holding over, 717. 
lies by statute, after landlord’s notice, 717. 
tenant must hold over wilful! 718. 
demand and notice in writing, 718. 
form, 900. 

cannot bo distrained for, 719. 
action in High Court, 712. 
action in County Court, 720. 
action for double value of goods distrained, 497. 
lips by statute whore wrongful sale, 497. 
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DOWER, 

leases by tenants in dower, 8. 
distresses by, 395. 

DRAINAGE, 

allowances for, at end of term, 736. 

under custom of country, 737. 
under Agricultural Holdings Act, 753. 

“ first class” improvomont, 753. 

not exhausted for 20 years, 75i. Ste Aoiucultuhal 
noLDiNQs Act. 
artificial cut or drains, G85. 
implied grant or reservation of drains, &c., 680. 
foiin of express reservation of tho use tliereof, 886. 
licence to make or use drains, &c., 687. 
extinguishment or suspoiisiou of drains, &c., 687. 
defective, warranty against, in letting furnished house, 159. 

DUCHY OP CORNWALL AND LANC^\ETER, leases by, 13. 
application of Agricultural Holdings Act to, 849. 

DUNG. See Maxuiie. 

allowance for, at end of term, 733, 

easement to mix dung, &c. on adjoining land, 690. 

DUPLICATE LEASE, 120. See Counteupakt. 

DURESS, 

meaning of, 23. 

leases by persons made under duress, 23. 

DURHAM UNIVERSITY, leases by, 28. 

EASEMENTS, 
rights to, 653. 
profits prendre, 653, 
commons, 653 — 668. 
ways, 669. 
lights, 676. 
watercourses, 680. 

use of a yard for certain purx)oses, 690. 

clothes linos to dry linen, 690. 

to mix dung, &c. on adjoining land, 690. 

Busponsion and revival of ncceaaary oasomonts, 690. 
including of, or not, in loose, 133. 
under word appiu-tonancos, 132. 

EATAGB OF GRASS, 

no implied stipulation as to its quality, 159. 

ECCLESIASTICAL COMMISSIONERS, 

consent of, to certain ecclesiastical leases, 23. 

may inspect repairs and give notice of dilapidations, 25. 

ECCLESIASTICAL CORPORATIONS, 
leases by, 17 — 28. 
leases to, 62. 
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ECCLESIASTICAL CORPORATIONS 

clorgymon may not hold moro than 80 acres without bishop's 
licence, 02. 

licence when required must specify length of term, 02. 
penalty for excessive holding, 401, an acre, 62. 

EDUCATIONAL SOCIETIES, site? for buildings, 0*1. 

EFFLUXION of time, 

expiration of lease by, 272. 

light and liabilities of parties thereupon, 712. 

EJECTMENT. 

former proceedings in action of, 700. 
name no longer technical in High Court, 700. 

given in County Courts under Act of 1807... 700. 
termed, under Judicature Act, ‘‘recovery of land,*’ 700. 
f^ec Recoyeuy oe Puemises by LaXDLOIU). 

ELECTION, 

by infant to confinn or avoid lease, Od. 
by trustees of bankrupt to disclaim lease, 2d3. 
to treat defendant in ejoctirient as a trespasser and not as a 
tenant, 517. 

ELEGIT, 

leases by tenants under an clegit, 52. 

how writ executed, 250. Hcc Execution (Whits oe). 

registration of, 251. 

must bo oxocuted within throe months, 251. 

judgment not to affect land till delivered in execution, 252. 

debtor’s tenant cannot bo turned out under, 250. 

EMBLEMENTS, 

nature and derivation of, 721. 
annual artificial profits, 721.^ 
who are entitled to, 723. 

prolongation of term in lieu of, by statute, 722. 

application of sti^tute, 723. 
general rule as to persons entitled, 723, 

tenants for life and their undertenants, 723. 
clergymen and their undortonants, 723. 
tenants in dower and jointure, 724. 
tenants from year to your, 724. 
strict tenants at will, 724. 
tenants under execution, 724. 

ENABLING and disabling statutes, 17 —28. 

ENCIjOSURE of common, 066. 

ENCROACHMENT, 

py tenant, is for benefit of landlord, 714. 

same rule applies although landlord consents, 714, 

ENDOWMENTS of a see, leases of, 17. 
of a doan and chapter, leases of, 24. 
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ENGINE, 

power of trader tenant to romoTO, 59D. 
agricultural tenant may not remove, at common law, G05. 
alteration of law by 14 & 13 Viet. c. 23, s. 3.. .605. 
consent of landlord to erection, 603. 
option of landlord to purebaFO, (JOo. 
alteration of law by Agi*icultural Holdings Act, 1875... COO. 
notice to landlord of intention to remove, GOO. 
option of landlord to purchase, (iOC. 

Htenm-engino must have boon put up with landlord's 
consent, 607. 

And sec Eixtures. 

ENJOYMENT, QUIET, 643 et seq. See Quiet Enjoyment. 
ENTRY. 

rights of, mnj' bo disposed of by deed, 2. 
of lessee, 1 80. 

iiccessarj’* to change an intercsso termini into a term, 180. 
under agrooinont for lease or void lease, 206. 

how tenancy from year to year created, 206. 
to avoid a lease, 287, 203. 

by assignee of reversion, 236. And see FoUFEiTUiiE. 
to support an action for use and occu 2 >atio)i, 313, 322. 
by executor, 267 (/i). 
by landlord to do repairs, 372. 

to in8i)0ct fixtures, &c., 616. See Repaiu. 

EriSCOl’AIi AND CAPITULAR estates, leases of, 24. 
EQUITABLE DEFENCE, how raised in County Courts, 704. 

EQUITABLE MORTGAGE, 

of lease, rights of mortgagee, 244. 

whether broach of covenant not to assign without licence, 
629, 

ERASURE, 

in a deed, deed may bo good in evidence, 182. 

ERRONEOUS LEASE (or other deed), 
how corrected in equity, 202. 

ESCROW, 

effect of delivery of loaso as, 174. 

ESTIMATE of dilapidations, 618. 
valuation of tixturos, 617. 

ns between outgoing and incoming tenants, 619. 
surveyor’s remuneration, 620.* 

ESTOPPEL, 

leases by, 2, 48, 199. 
leases by a mortgagor, 48. 
nature and use of estoppels, 199, 
oflfcct of, on lessor, 199. 

on lessee, 199. 

on validity of lease, 201. 

as to description of premises, 202. 
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ESTOPPEL — coniintied. 
by an attommont, 247. 

a tenant is estopi>od from denying his landlord’s title, 200. 
may show its aubsoqflcnt cossor, 200. 

ESTOVEBS, 
leases of, 70. 
common of, 66«>. 

ETON COLLEGE, leases by, 29. 

EVICTION, 

by title paramount, 372, 046. 
plea of, in covenant for rent, 506. 

use and occupation not maintainable after an eviction, 517, 525. 
apportionment of rent, in respect of estate, u2)on, 372. 

in respect of time, 377. 
by a railway company, 373. 
of sub-tenant holding over, costs of, 712, 715. 

And sett Becovery of Premises by Landlord. 

EVIDENCE, 

l)arol, when admissible to explain lease, 126. 
receiving unstamped documents in, 172. 
of custom of country, 128. 

EXCEPTIONS and reservations, 161. 

construction of exception in favour of lossoo, 162. 
trees, &c., 163, 
game, 164, 691. 
ways, 672, 

watercourses, drains and sowers, 164, 680. 
mines, 164. 

forms. Bee 855. 

EXCESSIVE DISTEESS, 497. Distress for Eext. 
EXCHANGES. Distress for rout reserved for equality, 307. 
EXECUTION, 

of lease, whether signature necessary, 173. 
of lease os an escrow, effect of, 174. 
of lease under a power, 195. 

EXECUTION (WRITS OF), 249—252. 

fieri facias, sheriff's duty on executing, 249. 
seizure of equitable reversionary interest, 249. 
ologit, 250- 
rogistration of, 250. 

goods taken in, may not bo distrained, 412. 

goods may not bo taken in, till one year’s rent paid, 451. 

full year’s rent, 457. 
growing crops — subsequent rent, 457. 

notice to sheriff of rent due, where tenant’s goods seized, 458. 
form, App. D., 908. 

notice from sheriff to execution creditor, 459. 
form, App. I)., 908. 
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EXECUTION (WRITS OF)^contimied. 
notico to bailiff of County Court, 460. 
foim, App. D., 908. 

notico to sboriff where touant’u goods seized under Admiralty 
process, 462. 

distress by execution creditor, 69o. 

no previous attornment to him necessary, 69o. 
in action for recovery of land, 781. 

by writ of possession in High Court, 781. 
at what time such writ may issue, 781. 
on what terms stayed, when procedure special by statute, 
765. 

by warrant of possession in County Court, 788. 

EXECUTORS AND ADMINISTRATORS, 
leases b}', 46. 

lease goes to, and not to heirs by law of England, 46. 

otherwise by law of Scotland, 4(). 
when bound by covenants of deceased, 148. 
assent of executor to a bequest, 265. 
oifoct of probate and letters of administration, 265. 
extent of rights of personal representatives, 265, 
actions by them, 265. 

not personally liable for rent where premises valueless, 267. 

8 hai )0 of defence in such case, 267. 
whether personally liable for repairs, 267. 

for non-insurance, 269. 
for party- walls, 269. 

executor de son tort, 266. 

how they may got rid of i)orsonal liability, 269. 
if they have assets, 269. 
may assign over to pauper, 267. 
actions by, for broaches of contract in testatoris lifetime, 266. 
for subsequent breaches, 266. 

actions against, for torts by deceased within six months before 
death, 271. 

how far liable for use and occupation, 518. 
action against, for specific 2 )crformance, 110. 

EXPENSES of lease and counterpart, 179. 
forms of stipulations as to, see 855. 

. of distress for 207, or loss, statutory limit of, 447. 

for more than 207., need only bo roosonahlo, 448. 
of food and water supplied to animals impounded, 440. 
of a replevy (before action), 473. 

EXPIRED LEASE, custody of, 231. 

EXTENT, effect of, on a distress, 413. 

EXTINGUISHMENT of easement. See Suspension. 
of drains, &c., 687. 


EXTRA RENT for additions, &c., how recoverable, 350. 
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FACTORS. Goods in- possession of, when privileged from distress 
for rent duo from them, 409. 

FAIR AND MARKET, leases of, 77. 
when not to bo held, 77. 

FAJjLOWING, necessity for, 73o. 

allowances for, at end of term, 735. 

FARM, what it compnses, 130. 

form of lease of, see 855. And see Aobicultxjual Holdings 
Act — Emulements — Fixtures. 

FEES payable in County Court on a replevy, 473. 

in proceedings under Agiicultural Holdings Act, 934. 
statutory, in levying distress for 20/. or loss, 447. 

FELONS, 

leases by, 44 ; to, G5. 

specific pcrfonnance by or against, 110. 

FENCES, 580, *SVe Tauty-Waixs. 

ownership of agricultural fences, 580. 
obligations of tenant to repair, 586. 

lights as to fences, boundaries and party-walls, 580, 587. 
waste and destruction of, 588. 
remedies for non-repair of, 588. 

by landlord against tonant, 588. 
by third party, against tonant, 710. 
tonant must preserve boundaries of land demised, 589. 

FERiE NATURiE, 

animals, absolutely piivilegod for distress, 409. 

FERRY, lease of, 131, 

FlJiJRI FACIAS. See Execution (Whits of). 

0 , leases under, 52. 

shoriH’s duty on executing, 249. 

seizure of equitable reversionary intorost, 249. 

registration of, 251. 

FINE, may not bo taken by tenant for life, 5. Sec Premium or 
Fine. 


FIRE, 

lessee not liable for accidental, 621. 
subsequent liability of lessee to rent, 379. 
effect of, on agreement for lease, 102. 
liability to repair or rebuild, 565. 

obligation under Building Act to expend insurance money, G22. 

whether this act applies to landlords, 380. 
effect of stipulation for abatomont of rent, 381. 
covenant to insure, &c., G22. See Insurance. 
forms, Bee 855. 

Metropolitan Fire Bngado Act, 1865.. .702. 
ss. 23, 24, chimney on fire, 702. 
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PISELERY, how demised, 77. 

when the land is included, 131. 

action will lie for use and occupation of, 520. 

common of piscary, 665. 

FIXTURES, meaning of, 594. 
tenant's, 594. 
landlord’s, 594. 

examples : bams, 594 ; stills, 595 ; conservatory, 595 ; mules, 
596. 

between what classes of persons questions as to fixtures arise, 
507. 

general rule as to fixtui'Gs, 598. 

us to annexations by a tenant, 598. 
exceptions, 590. 
for the purposes of trade, 599. 

decisions, 599, 000. 
for ornament and convenience, 602. 

summary of what may bo removed, 603. 
for agricultural purposes, 605. 

tenant may not remove at common law, 605. 
removal by Act 14 & 15 Viet. c. 25... 605. 

consent of landlord to erection, 605 ; form, App, C. 
notice to landlord of removal, 005 ; fomi, App. C. 

. option of landlord to buy, 605. 
removal by Agricultural Holdings Act, 606. 
application of Act, 606 (o). 

notice to landlord of removal, 607 ; form, Aj)p. C. 
option of landlord to buy, 607. 
saving for steam-engine, 607. 

if objected to by landlord, C07. 
contracts as to removal, 608. 
general words, 608. 

sale of, not within Statute of Frauds, 611. 

sehodule of (in a lease), 167. 

time and mode of removal of, 613. 

right to, vests in landlord at end of term, 613. 

rights of trustees in bankruptcy, 257, 612. 

of mortgagoos, 612. 
oxompt from distress for ront, 407. 
landlord’s remedy for wrongful removal of, 61(5. 
action to recover value, 616. 
damages for improper sale, 617. 
suiv’ey and valuation of dilaj)idations and fixtures, 617. 

right of landlord to on ter and inspect fixtures, 4&c., 617. 
estimate of dilapidations, 618. 

valuation of, between outgoing and incoming tenants, 619. 
surveyor’s remunoration, 619. 

• customary fee, 620. 

FOOT) AND WATER, 

to bo supplied by distrainer to animals impounded, 439. 
power to third pei'sop to supply same, 439. 
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FOOD AND WATER— 

how oxpensos recovorod, 440. 

penalty for not supplying, falls on impounder, 139, 

FORCIBLE ENTRY, 813. 

by landlord after tonn expired, 713. 

FOREHAND RENT, 

may bo distrained for, 348. 
satisfaction of, by execution creditor, 4oG. 
effect- of payment of, 366. 

FOREIGN ATTACHMENT in London inapplicable to rent, 367. 
FORFEITURE, 

whether condition for, on breach of covenant, “ usual,” 114. 
in case of bankrujitcy of lessee, 114, 238, 292. 
of execution, 292. 
for ceasing to work mines, 293. 
for non-i>roduction of cestui (xuo vie, 293. 
for breach of covenants, must bo supported by condition, 287. 
by what acts incurred generally, 287. 
time and ijlaco of i)crfonnanco of condition, 2SS. 
effect of the Statute of liimitatious, 288. 
estate of j^arty entering, 289. 
construction of lU'ovisocs for re-entry, 289. 
who may avail thoinsclvcs of a forfeiture, 293. 
not the lessee, 293. 
tho lessor or liis assigns, 293. 

assignee of reversion under 32 lion. 8, c. 31 . . . 233, 295. 

construction of this act, 235. 
assignee of part, 237. 
for nou-paymont of rent, 295. 

foniiul demand, how made according to tho strict rules of 
tho common law, 297. 

l^roviso disx^ciisiiig with sucli duniaiid, 297; f«)nns, 871. 
when unnecessary by 15 & 16 Viet. c. 76, s. 210. . . 7(>I. 
waiver of, 298. Sai WaiveU. 

relief against forfeiture for non-i>aymout of rent, 301. 
for not insuring, 305. 

relief may bo granted once only, 305. 
for broach of other covenants, 302. 
no idief against forfeiture, 303. 

exception for surprise, iJte., 303. 
text of 3 bills lor relief, 935. 
of copyholds, by a lease without licence, 55. 
effect of, on spccilic performance of contract for lease, 109. 

whore tho alleged forfeiture is disputed, 109. 
of right to renew a lease, 339. 

FORMS, 

of precedents for leases and agreements, 855 — 896. 

complete schedule of, 855. 
of notices to quit and other notices, 897 — 907. 

complete schedule of, 897. 

3 R 


I..T. 
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FOBMS — continued, 

of procoedings in distress, 905 — 909. 

coinplotc schodulo of, 905. 
of proceedings in actions, 910—917. 

complete schodulo of, 910. 
upplicahlo to Agricultural Holdings Act, 918 — 93i. 

coinplotc schedule of, 918. 

rOETHWITH, meaning of, in a coyonani to repair, &c., 5G1. 

FOX-HUNTING, remedy for damage by, 097. 

FEANCHISES, leases of, 77. 

FEAUD of agent, rescinding contract for, 59. 
part performance, exception for, 92. 
refusal of spcciiic performanco whore, 103. 

FEAUDS (STATUTE OF), 

agroomont for lease must bo in writing signed, 79. 
lease for more than throe years, 118. 
contract for sale of fixtures not within, Gil. 

FEAUDULENT EEMOVAL to avoid a distress, 433. 

goods may bo seized within thirty days nnywhoro, 433. 
saving for bon^ fide sale, 434. 
power to break open, 434. 
statute applies to goods of tenant only, 435. 
in motroi>olitan police district, 435. 

constable may stop carriages, 435. 
forfeiture of double value by tenant, 43G. 

where goods less than 50Z., through justices, 43G. 
otherwise by action, 437. 

FEAUDULENT EEPEESENTATIONS, 
by agent, 58. 
loose obtained by, 182. 

effect of by plaintiff in action for specific performance, 103. 

FREE OF ALL OUTGOINGS, meaning of, 529. 
doyiso of house rent-free, effect of, 273. 

FRIENDLY SOCIETIES, leases to trustees of, for meetings, G9. 

FEOH, meaning of (oxclusivo or inclusive), 135. 

FURNISHED APARTMENTS. See LoDOiNas. 
rent of, may bo distrained for, 384. 
rating of ow'iior of, 545. 
form of agroemciit for loaso of, 862. 

^FURNISHED HOUSE, 

concise agreement for letting, 861. 

implied stipulation as to its fitness for habitation, 159. 

** collateral ” agreement os to sending in furniture, 80. 
rating of owner of, 545. 
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FURTIIEE ASSURANCE, 

covenant for, runs with land, 150. 

GALE, each periodical payment of rent so termed, 354. 

GAME, 090 et scij. 

what it includes, 090. 

common law right of tenant to, 091. 

statutes relating to, 091. 

Ground Game Act, 1880 . . . 099 ; full text of act, 853. 

concuiTcnt right of occupier, thougli gamo resorved, 099. 
See Gnouifi) Game. 

exceptions and reservations of, 091 ; form, 887. 

parol reservation, how far good, 091. 

rating of right of sporting, 548, 093. 

contracts relating to, not interfered with by statute, 093. 

landlord entitled to, may authorize other persons, 092, 093. 

penalty on tenant sporting 'wliero gamo leservod, 093. 

“ reservation” not created by implication, (i92. 
infornuint need not bo interested, 095. 
in-oof of mens rea not necessary, 095. 
summary proceedings against trespassers, 091. 
defoiulaiit to prove any authority on which lie relies, 095. 
exclusive licence to kill gairio, 092. 

does 2 u»t prevent grantor from felling timber, 092. 
arrest by tenant of trespassers and poachers, 097. 
actions by tenant against trespassers, 097. 

no saving for fox-hunting, 097. 
condition for re-entry on convietion against Gamo Acts, 698. 

does not run with reversion, 098. 
damage to crojis by game, 092. 
contract to refer amount of, construction of, 099. 

GAME 3.ICENCE, 

duty payable on, 098. 

tenant need not take out, for killing ground gamo, 099, 701. 
shooting without, not “ olTcnce against gamo laws,” 699. 

GARDENS, 

first class iinprovoinonts under Agiieultural Tloldings Act, 735. 
resumi)tion of land for purpose of making, 309. 

notice to quit in case of, 309. 
recovery of allotment before justices, 806. 

GAS, 

rates payable by lonunt, 557. 

obligation of company to supply incoming tenant with, 557. 
meter exemj»t from distress by statute, 405. 
gasulicr, whether removable fixture, 002. 
pipes, wdicthcr laying down a nuisance, 557 (z). 

GAVELKIND. 

customary leaso by infants aged 15 , , , 30. 
distress by heirs, 394. 
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GIVE. No covenant to bo implied from this word, 158. 

GLEBE LAND, 

lease of, by parson, witb certain consents, 22 . 
saving for 10 acres near parsonage, 22. 

GOODS, leases of, 73. 

GEANABY, 

removability of, by tenant, 594. 

GEANT, 

no covenant to bo imiiliod from this word, 158. 
of private ways, 071. 

GEOSS, common in, not an oasomont, 002. 
confers no vote for coroner, 602. 

GEOUND GAME, 

right of occuxner to, 099. 

concurrent with that of landlord, 699. 
if lease after 7th September, 1880... 099. 
lease before that date not intorforod with, 701 . 
limitation.s of concurrent right, 700. 
agi*comonts in contravention of act void, 700. 

GEOUND EENT, ofCoct of payment of, 370. 

GEOWING CROPS, 

distress on, for rent, 405. 

taken in execution, liable to a distress for rent, 406. 
must bo delivered up at end of tenancy, 712. See Eafule- 
MENTS — OUTaOINQ AND iNCOAflNQ TENANTS — TILLAGES. 

GUANO, 

compensation for, by custom of country, 739. 

by Agricultural Holdings Act, 755. 

GUARANTEE for rent, &c., 202. 

ceases on notice to quit, although notice waived, 202, 328 

GUAEDIANS (of infants), 
different sorts of, 37. 
leases by, 37. 
distresses by, 396. 

GUAEDIANS OF UNIONS, 

may hire buildings for union workhouses, 67. 
temporarily, without seal, 08. 

GUN LICENCE, 

when not required by occupier, 693. 

HABENDUM, 134. 
forms of, 868, 871. 
terms for life or lives, 134. 
commencement of, 135. 
how far subsistenoo of lives warranted, 136. 
commencement of terms for years, 136. 
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IIABENDUM — continued^ 

duration of tonus for years, 138. See Duhatiox. 
what certainty is requisite generally, 110. 
certainty with reference to collateral matters, Ul. 
where an optional number of years is fixed, 142. 
whore there is a recurring number of years, 143. 
where the term depends on a contingency, 143. 
where discrepancy wth reddendum, habendum prevails, 134. 
oxcei)tion where manifest mistake in habendum, 134. 

HARES. See Game — Rabbits. 

are “ game” within the Game Acts, 690. 
statutory power to shoot, without licence, 699. 
statutory right of occuincr to kill, though game reserved, 699. 
cannot be killed on Sunday or Christmas Day, 851 (/), 

HAY (at end of term), 733. 

HAY-BOTE, leases of, 76. 

HEDGE AND DITCH, proj^orty in, 586. 

HEIRS, 

of landlord, reservation of rent to, 355. 

apportionment of rent between, and executors, 371. 

HIGH BAILIFF OF COUNTY COURT, 

notice to him of rent duo from execution debtor, 460, 
form, App. D., 908. 
wamxnt to him to replevy, 473, 
form, App. E., 914, 

HIGHWAY RATES, 551. 
are made on occuincr, 551. 
when levied by urban sanitary authority, 553. 
repair of highways ratione clausurjo, 555. 

HOLDING OVER, 

consequences of, 7 1 5. ^ 

after landlord’s notice, double value, 717. 
after tenant’s notice, double rent, 720. 
implied tenancy from year to year by, 207, 716. 
recovery of premises for, 761. 

in High Court bj’' special proceeding, 761. 

by ordinary action, 768. 
in County Couiii up to 50/. a year value, 782. 
before justices up to 20/. a year value, 801. 

or term of 7 years or less, 801. 
parish property, 803. 

when tenant liable for use and occupation, 510. 
of sub-tenant, when tenant liable for, 712. 

HOSriTAT^, leases by, 19, 33. 

lease to, prevented by covenant against ‘‘ business,” 035. 

HOUSE, 

what it comprises, 130. 

unfurnished, no warranty of fitness of, 159. 
otherwise, if house furnished, 159. 
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HOUSE — contin ucd, 

form of lease, 868, 870. 

flub-lease at advanced rent, 874. 
building of, is not waste, whore no injury to inheritance, 581. 
covenant not to convert into shop, &o.-, 034, 630. 

HOUSE AGENTS, 

liability for neglect, &c., 59. 
must bo licensed, 00. 

exceptions for auctioneer, land agent, &c., 00. 

HOUSE TAX, 549. 

exemption of trade premises from, 549, 

HUNTING, shooting and fishing, must be demised by deed, 77. 
compensation for damage by fox-hunting, 097. 

Ste Game. 

HUSBAND AND WIFE, 

lenses by wife of wife’s freeholds under Finos and Recoveries 
Act, 39. 

under *Settled Estates Act, by husband alone, 39. 
of her leaseholds, 42. 
leases to maiTiod women, 05. 
to husband and wife, 65. 

aiToars of rent and breaches of covenant before marriage, 260. 

rent and other causes of action during the marriage, 201. 

renewal of leases of wife’s lands, 341. 

specific porfonnanco against, 110. 

effect of Mamed Women’s ri*oi)crty Act, 41. 

HUSBANDRY, 

contracts relating to, 57(5. 

form of an agricultural lease, 805, 878. 

And ace Agiucultluial Tenants, &c. 


IDIOTS, leases bj”, juima facio binding, 43. 

ILLEGAL DISTRESS, 403. See RErnEViN— H istress for Rent. 
ILLEGALITY, 

void and nugatory covenants, 147. 

effect of, in action for specific performance, 100. 

IMPLIED COVENANT OR CONTRACT, 158. 
when it ceases, 158. 

no implied contract for title by intended lessor, 88, 228. 

nor on contract for salo of an agroomont for a lease, 229. 
nor as to condition or fitness for ^e intended purpose, 159. 
exception in case of furnished house, 159. 
implied contract by lessee to repair, &c., 159. 
warranty by agent that ho has sufficient authority, 58. 

IMPOSSIBLE covenants, 148. 
not enforced in equity, 103. 
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IBIPOUNpiNO a distress, 431, 439, et aeq. And ace Pound. 
what amounts to an impounding, 439. 
animals must bo fed and watered, 439. 

any of the public may supply food and water, 439. 
tender before, of rent with expenses makes distress illegal, 386. 
tender after, is too late to support replevin, &c., 380. 

IMPEOVEMENTS, 

compensation for, under Agidcultural Holdings Act, Yo3 ct acq. 

See AimicuLTUK^vii HoiiDiNOs Act. 
compensation for, under custom of country, 737 ct aeq. See 
Custom ot? Counthy. 

‘‘private improvement rate” and incidents of, 554. 

INCLOSURE of commons, 6G8. 

INCOME TAX, covenant against deduction void, 537. 

See PnopERTY Tax. 

INCOMING TENANT. See Outgotxo axd Ixcomixo Tex^vxts. 
right of pro-entry by, under custom of country, 726. 
tables of various ciistuins, 727. 

INCORPOREAL HEREDITAMENTS (leases of), 73. 
advowsons, 74. 
tithes and tolls, 74. 
commons and estovers, 76. 
ways, 77. 
franchises, 77. 
annuities, 77. 
right of 6j)orting, 77, 690. 
demised by deed, 78. 
action for use and occupation of, 520. 

INCREASED RENT, 

no injunction for broach of covenant in case of, 363 
in publican's lease for not taking lessor's beer, 365. 

INCUMBENTS, 

leases by, 18, 22, 27. 
of copyholds, 27. 

leases to, not more than eighty acres without leave, 62. 
actions by, for use and occupation, 514. 

INDEMNITY, 

to broker on distraining, 426. 

for rent, &c., 202. 

of assignor by assignee, 240, 241. 

of original lessee by successive assignees, 241. 

INDENTURE, 

moaning of, 119. 
leases by, 119. 

INDEPENDENT or dependent covenants, &c., 152. 
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INDICTMENT, 

of tenant for stealing fixtures, &c., 812. 

pulling down building, 813. 
of landlord for forcible entry, 813. 

INDORSEMl^NTS on lease, lb7. 
omitted covenants, &c., 108. 
made after execution, 1G8. 
niemorandum of attestation, 108. 
concise form of receipt for preniiuiri, 8(>7. 

INFANTS, 

leases by, not void but voidable, 35. 

confirmation of, when of ago, 35. 
under order of court, 30. 

by virtue of Settled Estates Act, 30. 
leases to, not void but voidable. Of. 
renewal of leases by, or to, 34 1 . 
no specific porfonnanco by or against, 1 10. 
production of infant cestui qiio vie (0 Ami. c. 18), 8. 
may give security in replevin, 400. 

INFECTIOUS DISORDER, 

penalty for letting bouse or aiiartmonts after, 812. 
under Public Health Act, 812. 
in Metropolis, 812(a), 

INHABITANTS of parishes, cannot as such bo lessees, 70. 
INJUNCTION, 

by landlord against tenant to restrain waste, 581. 

where lease made “'\\4thout impeachment of waste,” 585, 
to restrain ploughing up pasture, 585. 
in j uring fish j)onds, 585. 
removal of fixtures, 585, 
to restrain a distress, 391. 

to compel observance of restrictive covenants, 034, 
to restrain use of hou.so ns hosjutal, 030, 
by tenant against third persons, 711. 
to restrain obstruction of lights, 080. 

WTit of summons sliould he endorsed for, 581. 
grantablo by interlocutory order, 584. 
usually refused where nominal damage, 584. 
except where intention to repeat it, 584. 

INN, exemption of goods from distress at, 411. 
goods must bo on the premises, 411. 

INQUIRY, WRIT OF, how far required in action for use and 
occupation, 527. 

JtNROLMENT, 

of leases by tenant in tail^ 3. 
exception, 3. 

INSOLVENTS, no specific performance at their suit, 110. 
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INSPECTION, 

of leaso roforrod to in x>loadiug, oOo. 

INSURANCE, See Fire. 

usual form of covenant to insuro, 022. 

proviso for cessor of rent, in case of firo, until promises roLiiilt 
or repaired by landlord, 873. 
covenant to insuro runs with tho land, loO. 
laying out of insunmeo money in rebuilding, 623. 
by executors, 209. 

lessor to have benefit of informal insurance, 023. 
protection of purchaser of leaseholds, 623. 
what amounts to a broach of covenant to insuro, 02-1. 
continuing broach, 02o. 

relief against forfeiture for not insuring, 305. 
where neither loss nor fraud, 305. 
no relief more than once, 305. 

may bo granted by all divisions of High Couit, 305. 

INTENDED LESSEE, when not liable for use and occiiimtion, 
519. 

INTENDED PURCHASER, when not liable for use and occuiia- 
tion, 520. 

INTERESSE TERMINI, 180. 

INTEREST, 

on rent, when recoverable, 507. 

agreement for, does not take away llio right to distrain, 370, 
form of covenant to pay on rent in arrcMir, 809. 

INTERLINEATIONS. Alterations. 
in a deed, 168. 

INTERMEDIATE DEMISE, in an agreement for a lease, 125, 

INTERROGATORIES, 

refusal of, as to expiry of landlord’s title, 776. 

INTOXICATED PERSONS, leases by, II. 

INTRUDERS, 

not entitled to notice to quit, 314. 

demand of possession soinetiincs advisable, 311. 

not liable to action for use and oceux^ution, 515. 

INVENTORY, 

on a distress, 432, 445. 

form, 905 ; stamp, 842. 

IRON MINES. See Mines. 

rateability of, under Rating Act, 1874... 54 7. 

IRREGULAR DISTRESS, action for, 497. Sre Distress ron Rent. 

IRREGULARITIES and informalities in County Courts, 
consoquoncos of, 792. 
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JOINDER OF CAUSES OF ACTION, 
any may bo joined gonorally, 478. 
exception as to replevin in County Court, 474. 
what with action for recovery of land, 776. 
in High Court, 776. 
in County Court, 783. 

JOINDER OF PARTlb^S, 

of plaintiffs in actions of covenant, 503. 
of defendants, 501. 

JOINT AND SEVERAL COVENANTS, 146. See Covenants, 
Exvuess. 

JOINT TIONANTS, 
leases by, 9. 
distresses by, 393. 

renewed lease obtained by one of them in his own name, 342. 
olToct of notice to quit by one of, 316. 

JOINTURE, 

leases by tenants in, 8; distresses by, 397. 
riglit of, to emblements, 724. 

JUDGMENT, 

registration of, 251. 

in action for use and occupation, when evidence of tenancy in 
a subsequent action, 523. 
in ejectment for want of appearance, 775. 

for want of bail, 76^1. 
ill replevin, 480. 

the like in County Court, 476. 

JURY, 

not in actions in County Court* for recovery of small teue- 
inonts, 784. 

alitor in ejectment, 800. 

JUSTICES, 

proceedings before, for recovery of deserted promises, 807. 
of small tenements wrongfully held over, 801. 
parish property, 803. 
cottage allotments, 805. 

proceedings before, for wrongful distress in metropolis, 496. 
for recovery of goods of lodger, wrongfully distrained, 415. 
of railway rolling stock, 416, 
of double value of goods fraudulently re- 
moved, 436. 

application to, where extortion by broker, 448. 
in case of distress for 20f. or less, 449. 

KEYS, 

i" effect of accepting, towards surrender, 280. 
accidental detention of, after term ended, 715. 
not liable to distress for rent, 408. 

KNOCKER, use of, by lodger, 210. 
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LADY-DAY (now or old stylo), 321. 

LANCASTER (DUCHY OF), loasos by, 13. 
sales and purchases by, 13. 

consent by, to acts under Agricultural Holdings Act, 849. 
LAND, 

includes arablo, moadow, and ];>asturo, 130. 
what covenants “run with,’* 149. 
to pay ront, repair, reside, 149. 
to leave land stocked with game, 140. 
for quiet enjoyment, renewal, &c., &c., 1»)0. 
to insure, not to assign without licence, 1 50. 
what covenants do not “run with,” 151. 

any personal covenant, 151. 
conditions for re-on trj^ what “ run with,” 152. 
recovery of, action for, 760. Sre Recovkuy of PllEMlSES by 
Landlord. 

LANDLORD. See Lessor — Lessor’s Title — Reversion. 
not liable to do any repairs whatever, 571. 

except under express covenants or agroements, 56S. 
notice to, of writ of ejectment served on tenant, 772. 

whore ejectment in County Court, 791. 
affidavit for leave to appear, 773. 
appearance by, in cjoctnient against tenant, 771. 

LAND TAX, 539. 
the acts, 539. 
how charged, 539. 

included in general covenant to pay taxes, 529, 541., 
may bo levied by distress and sjilo, 539. 
power to tenant to deduct in proi)ortion, 510. 
acquittance of rent pro tan to, 540. 
commissioners to settle disputes, 540. 
ox 2 U’oss contracts as to, not intorforod with, 5 JO. 
tenant liable to tlie iniblic, 540. 

with power to deduct a ijroportioii'froiu his rent, 540. 
express contract by tenant to ])ay land tax, &c., 541. 
by landlord, 541. 

distress for, no breach of covenant for quiet enjoyment, 541. 
Redemption q/", 512. 
the acts, 542. 

by whom and upon what terms, 542. 

when redeemed becomes payable to purchaser as interest, 512. 
when redeemed by a bishop to be addod to the rent, 20. 

LANDS CLAUSES ACTS, 

apportionment of ront, whore land taken, 373. 
covenants, &c., remain in force as to land left, 374. 
covenant not to assign not broken, 630. 

t 

LARCENY, 

by tenants or lodgers, 812. 

of lodger’s goods, lodginghouso-koopor not rosponsiblo, 211. 
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LE/VSE, 

generally, Ixvii, 115, 
definition of, llo. 

distinction between leasing and licensing, llo, 116. 
distinction betwtien lease and agvcomoiit for lease, 121. 
ugreement for any, must bo in wTiting, signed, 70. Sve 
Aorkement Foil Lease. 
if for three j’ears or loss, may bo bj* parol, 118. 
if for more than throe years, must bo by deed, 118. 
precedents of leases, 8o5 (4 seq, 
observations on, 856. 

concise fonn pursuant to statute 8 & 9 Viet. c. 124... 821. 
general requisites of a good lease, 117. 
by whom granted, 57. 
to whom, 62. 
of what propertj', 73. 
operative w'orda, 121. 
construction of, 123 — 125. 
parol evidence to varj*-, inadmissible, 126. 
exceptions for ambiguitj", 120, 127. 

custom^ of country, 126. 
date, parties and promises, 129. 
dosci-iption of the property, 129. 
forms, 860, 871. 

when description untmo in part, 130. 
with the “ ai^purtonancos,” 132. 
term granted, 13.3. 
habendum, 133. IIabexduai. 
tonus for lif o, 1 34. 
absolute or conditional, 135. 
commoncGinont of loasos for lives, 135. 

comnioncomont of terms for years, 130. Set Commencement 
OF Leases. 

duration of leases for yeans, 140. See DuiiATiox. 
reddendum, 145. Set Eeddendum. 
covenants and agreements, oxpi*oss, 145. 

implied, 158. 

by what words covenants may bo made, 146. Stt. 
Covenants. 

liability of the parties and their assigns, 147. 
when covenants are void or nugatory, 147. 
real or personal, 148. 
what covenants niii with tho laud, 149. 

what do not, 151. 
how discharged, 157. 
by statute, 157. 

exceptions and rosorvations, IGl. 

forms of, 886. See Exceptions. 
provisoes and conditions, 165. Sec Provisoes and Coniu- 

TIONS. 

indorsements, schedules, &c., 167. 
stamp, 168. See Stamps. 
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LEASE — contin ued, 
oxocution, 172. 

attostatiou not necessary, 174 
except under a power, 195. 
or registry, 175. 

registry in Middlesex or Yorkshire, 175 
form of memorial, 895. 
costs of lease and counterpart, 179. 
entry of lessee, 180. 

interosso termini, IHO. 
when a loose is void, 181. 
when it is voidable only, 181. 
leases under powers, 183. Hec Powers. 
effect of leases in reversion, 19G. 
concurrent leases, 197. 
leases by estoppel, 199. See EsTorrEL. 
bonds for porfoniitmce of covenants, 202 
effect of loss of lease, 120. 

of cancellation, 183. 
custody of expired lease, 231. 
rectification of erroneous lease, 202. 
conij)onsation for, 203. 

LEASEnOLDS, 

vest in i>ersoual representatives, dO, 2G5. 

Scotch law is otherwise, 40. 
tables of value, 232. 
assignment of, 238. See ASSIGNMENT. 

LESSEE, 

who may bo, G2 et seq, 

liability of, after assigning the term, 241. 

See Tenant. 

LESSOP, what parties may bo, consideration of, 1 — 57. 
his right and title to demise, 1, 2. 

under Vendor and Purchaser Act, 1874, no contract for title 
of, on contract to grant lease, 88, 
nor on contract to assign lease, 88, 228. 
act applies only to titlo to freehold, 88. 
no contract for, on sale of agreement for lease, 227. 
lessee estopped from disputing title of, 200. 

See Landlord. 

LETTERS OF ADMINISTRATION, 2G5. See Executors. 
LIRRARIES AND MUSEUMS, leases for, 70. 

LICENCE, 

to occui^y, how it differs from a lease, 115. 
does not amount to a demise, IIG. 
to outer for a profit a prendre, G91 . 

of occupier, no defence to trespass for game rosoiv’cd, 095. 
from Inland Rovonuo to kill game, G98. 

See Game Licence. 
to demise, by lords of manors, 54. 
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LICENC E — contimicd. 
to aaait/n or auhhty G27. 

oxtcnds only to permission actually given, 627. 
to one of several is not licence to co-lcssccs, 628. 
effect of condition not to withhold arbitrarily, 628. 
forms, 893. 

by whom to bo obtained on a sale of lease, 230, 626. 
pecuniary consideration for, 230. 
whether legally payable, 628. 

covenant not to asaitjn [or anblit'] luithout licence^ 627. 
forms, 888, 889. 
not “ usual” covenant, 112. 
effect of, in agreement for sublease, 627. 
runs with land, 130, 627. 
whut is a breach of such covenant, 629. 
by an assignment, 629. 
by an underlease, 629. 
by letting lodgings, 629. 
assignment by one X)artner to another, 631. 
by deposit of lease as a security, 629. 
lease taken in execution, 630. 
bankruptcy of lessee no broach, 030. 
nor marriage of lessee, 630. 

'whether bo<xuost of the term is, doubtful, 631. 
waiver of forfeiture extends only to one breach, 632. 
by parol to break a covenant, 156. 
house agents must be licensed, 59. 

oxeex^tions for auctioneer, iSce., 60. 

LICENCE (OF PUBLICAN), 

no imx^licd covenant by tenant against forfeiture, 639. 
olToct of covenant not to do act to mako void, 639. 
covenant to keep up, specific performance refused, 639. 
application of Boer Acts, &c. to covenants prior thereto, 636. 
provisions of Licensing Acts in favour of landlords, 639. 
fown of public-house lease, 880. 
increase of duties in 1880.. .881 {h), 

LIEN, 

on lease will not prevent an assignment, 231. 

Llh^E, 

leases for, 134. 

commencomont of, 135. 
suhsistonco of lives, w^hen not warranted, 136. 
leases by tenant for life, 4. 

under Settled Estates Act, 5. 
under express powers, 6. 
at common law, 4, 

confirmation by remainderman, 6. 
by tenants pur autre vie, 7. 

XU’oduction of cestui que vie (how compelled), 8. 
LIGHTING PATES, 557. 

gas rates in the metropolis, 557. 
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LIGHTS, 

nature of right, 676. 

under Proscription Act, 2 & 3 Will. 4, c. 71, s. 3. . .670. 

two houses under same landlord, 677. 

amount of, 677. 

at common law, 678. 

by modem grant, 678. 

dominant tenement under lease at time of severance of owner- 
ship, 679. 

how lost, by alterations, 678. 

by non-user or abandonment, 679. 
ovidonco, 680. 
injunction, 680. 

LIMING, allowance for, at end of term, by custom, 7-10. 

under Agricxiltural Holdings Act, 754. 

LIMITATION, 

of defence to part of land claimed, 775. 

in County Court, 798. 
within what time action on covenant, 507. 

on simido contract, 507. 
distress for arrears, 385, 
ro-entry, 781. 

LIQUIDATED DAMAGES (or penalty), 361. 
difforonco between them, 362, 303. 
no injunction to restrain broach of covenant, 363. 
increased loiit for tillage, 36*1. 

for not taking lessor’s beer, 365. 

LIQUIDATION, 

restriction of distress on goods of company in, 403. 
LITERARY SOCIETIES, sites for budding, 6J. 

LIVES, 

lease for, subsistence of , not warranted, 136. 

LOCAL HATE,” meaning of, in Rating Act, 1874... 518. 
LODGINGS, 

letting, when breach of covenant not to underlet, 629. 
whether breach of covenant against business, 634. 
agreement for, must bo in writing, 80. 

form of agreement, 862. 
use of knocker, door-boll, 210. 
condition implied as to habitableness of, 159, 
what notice to quit nocossarjs 312. 

form of notice, App. C., 898. 
distress for rent of, 381, 
rating of owner of house let in, 545. 
no distress on lodgers’ goods by siipeiior landlord, 416. 
text of Lodgers’ Goods Protection Act, 416. 
reletting after infectious disorder, 812. 

penalty for, under Public Health Act, 812. 
larceny by lodgers, &c., 812. 

of lodgers’ goods, lodging house keeper not liable, 210. 
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LONDON UNIYEBSITY, looses by, 29. 

LORDS OF MANORS, 

looses by, 53 ; of wastes, 53. 

licence to demise, 54. See Licence to Demise. 

distress by, 395. 

LOSS of lease, ell'oct of, 120. See Cancellation of Lease. 
LUCIFER MATCHES, not “noisome or offensive,” 036. 
LUNATICS, 

leases by tbom or their committees, 43. 
leases to, 05. 

surrender of leases by committee, 05. 
renewal of leases by, 341. 
use and occui)atioii against lunatic, 65. 
specific performance for or against, 110. 

MACHINERY AND FIXTURES, 

do not pass without the land to trustees of bankrupt losseo, 257 
pow’or of agricultural tenant to remove, 605. See Fixtciies. 

MAGISTRATE, 

remedy before, for wrongful distress in metropolis, 490. 
only in weekly, monthly, or 15/. yearly tenancies, 496. 

MANORS. See Coi’YiioLDEiis— LoiiDS of Manohs. 
leases by lords of, 51. 
custom to giind at the manor mill, 689. 

MANUAL SERVICES, 

may bo reserved as rent, 346. 

which may bo distrained for, 385. 

MANURE, 

contracts rcspcciing, 578. 
compensation for, at end of term, 733. 
b}’’ custom of country, 7iS9 ct seq, 
by Agiicultural Holdings Act, 755. 

MARKETS AND FAIRS, 
may bo leased, 77. 

MARLING, allowance for at end of term, by custom, 789. 

by Agricultural Holdings Act, 754. 

MARRIAGE, 

of female lessor, 260. 
of female losseo, 262. 
no broach of covenant not to assign, 630. 

Set Husband and Wife. 

MASTER AND SERVANT, 

. legal effect of occupation by servant, 220. 
in respect of payment of rates, 536. 

MATCHES (T.UCIFER), 

not “ noisome or offensive,” 630. 
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MAXIMS, 

cavGat omptor, l»iO, 04(5. 
do miniinia non curat lox, 604. 
oxprossum facit cossaro taciturn, G44. 

in coutractii tacitd insunt quas sunt moris ot consuotiidinie, 725. 
nomo potost osso tenons ot dominus, 285. 
modus bt couvontio" vincunt logom, 420, 608. 

MEASURE OE DAMAGE. See Damages. 
in action by landlord for iion-ropair, 573. 
is injury to rovorsion, 573. 

in action for damago to rovorsion by third party, 707. 
not merely damage to reversion, 707. 

MEMORANDUM, 

in writing of agreement for lease roquirod, 79, SI. 
on a deposit in lieu of a bond on replevy, 4(59. 
forms, 912. 

the like, on removal of a rcxdeviu bj” certiorari, 170. 
foim, 921. 

MEMORIALS of lease in Middlesex or Yorkshire, 175. 
forms, see 855. 

how executed and attested, 175. 

MERGER, 285. 

MESNE PROFITS, &c., 

when rocoverablo in action for recovery of land, 704. 
claim for, may bo joined with claim for recovery of land, 776. 
recovery of, 780. 

in actions for recovery of tenoiiieiits in County Courts, 787. 

MESSUAGE, 

what it coinx)riscs, 130. 

See House. 

METROPOLITAN 15UILDING ACT, 

expenses under, when payable by tenant, 701. 

METROPOLITAN POLICE DISTRICT, 

summary remedy for wrongful distresses within, 496. 
in case of weekly or monthly tenancy only, 496. 
or where rent not more than 15/. a year, 496. 

lilETROPOLITAN SliWERS A(?TS, 513. 

MICIIAELMAS-DAY, 

when notice to quit at, sufficient, 138, 321. 

MIDDLESEX, registry of deeds in, 175. 

. registrar’s office, 175 (y). 

MIDNIGHT. See Noox. 

rent not in arrear till after midnight, 420. 
quitting by tenant at, 313. 

MILLS, custom to grind at manor mill, 089. 

T..T. 3 S 
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IkONER, &c., 

payment of rent for, 3o2. 

covenants to work, construction of, 638. 

exceptions and reservations of, in a lease, 1 64. See Exceptions. 

form of reservation, see 855. 
distress upon lands otker than lands detnised, 423. 
rateability of iron, &c. mines tinder Rating Act, 1874.. .547. 
rate to bo shared botweon landlord and tenant, 547. 

saving for specific contract othorwiso, 547. 
by bishops, &c., 25. 

specific performance of ugrooment for, 103, 108. 
action will lio for use and occupation of, 520. 

MISREPRESENTATIONS, 

by agents will bind principals, 58. 

effect of, in avoiding contract for lease, 103. 

MISTAKES, 

in allowances of deductions from rent, 368, 3T0. 
refusal of specific performance in case of, 103. 
in leases rectification of, 202. 
compensation for, 203. 

See Deductions rnoM Rent. 

MONTHLY TENANCIES, 209. See Weekly Tenancies. 
what notice to quit required, 312. 

MORE OR LESS, how construed, 130. 

MORTGAGOR AND MORTGAGEE, 

nature of the relation of tho parties, 217. 
whore tenancy expressly agreed on, 217. 
leases by mortgagor before tho mortgage, 47. 
mortgagee entitled to rent on notice of mortgage, 47. 
leases by mortgagor after tho mortgage, 48. 
mortgagee may eject tenants of mortgagor, 48. 
lease by mortgagor, effect of, as an estoppel, 48, 199. 
by mortgagor under a power to demise, 48. 

contained in tho mortgage, 48. 
by mortgagee, 48, 51. 

by mortgagor and mortgageo, 51 ; form, see 855. 
mortgagor may sue for rent in own name, 217. 
notice of intention to treat mortgagor as tenant, 218. 

form of notice of mortgage, 901. 
construction of mortgage deeds, 219. 

effect of covenant to permit mortgagor to take rents, &c., 218. 
mortgage of reversion, 236, 238. 
mortgage of term by way of assignment, 244. 
mortgage of term by way of sublease, 244. 
mortgage of toim by way of deposit of lease, &c., 244 
liability of mortgageo to rent and covenants, 244. 

of a mortgagee in possession, 219. 
notice to quit to mortgagor, 314. 

to tenants of mortgagor, 314. 

after mortgage, unnecesenrj', 314. 
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MOBTGAQOR AND MORTGAGEE— 
distress by mortgagee, 395, 
by mortgagor, 396. 

when mortgagee may recover for iiso and occupation, 49. 
renewed lease obtained by a mortgagee in bis own name, 342. 
tbe like, by a mortgagor, 342, 

MORTMAIN ACTS. 03. 

exemption of art buildings from, 64. 

MUNICIPAT. CORPORATIONS. Sec CoRPOKATroNS. 
may lease, 15, 

building leases for 75 years, 16. 
may take leases, 67. 
may take leases of public baths, 69. 

MUSEUMS AND l.TBRARIES, 

town council may rent land for, 70. 
ai^proval of Treasury required, 70. 

NEGATIVE COVENANT, 

liow far proviso for re-entry appliciiblo to breach of, 291. 
Nl^^GLIGENCE, 

in management of premiHos, tenant liable to thii d part 3% 710, 

NET RENT, 

includes land-bix, &c., 529. 

NllW OR OLD STYLE, 

in regard to notice to quit, 32 1 . 

NEAV TAXES, 

covenant to pay taxes usuall3’^ includes, 531. 

NONSUIT, 

equivalent to verdict for defendant, 781. 

NOON, 

notice to quit at, on the right day, bad, 321. 

NOT GUILTY (by statute), pleading, 500. 

NOTE, PROMISSORY, 

I)a3Tnont of rent 63’’, elfect of, 369. 

NOTICE, 

of intention to exercise oi)tioii of determining lease, 330. See 
Option. 

to landlord having agreed to repair, of want of reimir, 568. 
b3' assignee of reversion to lessee, 236. 

condition precedent to suing for rent, 236. 
not condition precedent to other actions, 236, 
by landlord to tenant of distress, 443. 
by landlord to sheriff of rent due, 458. 

to bailiff of County Court, 460. 
to landlord in respect of fixtures, 605. 

under Agricultural Holdings Act, 606. 
to landlord of public-house of tenant's conviction, C39« 
list of various forms of, 897. 

3 s2 
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NOTICE TO QUIT, 306. 
forms, 897. 

nature and operation of, 306. 
special Mtipulations as to, 306. 
insuQiciont notice, ineffective, 307. 
operation of a suflicieut notice, 308 . 
wlion necessary, 308. 

by oxi^ress stipulation, 308. 
by local custom, 308. 
by common law, 308. 
on implied tenancies, 308. 

what tenancies are determinable by notice at the end of 
the first year, 310. 

under Agricultural Holdings Act, 309. 

a year’s notice required, 309. 
by husband, 311. 
by infant, 311. 

after death of lessor or lessee, 311 . 
after assignment of the term or reversion, 311. 
subsequent owners of reversion may avail thomsolvos of 
previous notice, 311. 
when unnecossaiy, 311. 

demise for a specific term, 311. 

agreomont for lease for a specific term, 312. 

tenii limited till a specified event, 312. 

whore notice is expressly dispensed with, 312. 

to tenants at will, 313. 

to tenants at sufferance, 314. 

to intruders, 314. 

to mortgagors, 314. 

to tenants of mortgagor, 314. 

to corporations, 314. 

when plaintiff claims by title paramount, 314. 
after a disclaimer, 314. 
by whom given, 31o. 

landlord or tenant, 315. 
agents, 315. 

foijis, App. C., 898. 
assignees, devisees, heirs, i&c., 315. 
subsequent mortgagee, 315. 
partners, 315. 
joint tenants, 316. 
tenants in common, 316. 

form, App, Cn, 899. 
receivers, 316. 
to whom given, 317. 
by landlord, 317. 
by tenant, 317. 
form and service, 318. 

parol notice to quit generally sufficient, 318. 
notice in writing usual, 318. 
foims, App. C,, 897. 



INDEX. 


907 


NOTICE TO QUIT — continmtL 
form and servico — continued. 

' what certainty of intent is sufRcicnt, 318. 

may give option to enter into now tenancy, 318. 
must extend to all the demised premises, 310. 
misdescription in notice, when immaterial, 319. 
when the notice must expire in ordinary cases, 319. 
customary half-j’oar’a notice, 320. 

must generally expire on the lust day of sonic year of the 
tenancy, 321. 
not “ at noon,” 321. 

need not mention the particular daj”, 321. 
when commencement of tenancy is unknown and cannot 
bo ascertained, 322. 

wlion tenant entered in the middle of a quarter, 323. 
when dilforont parts of the 2 )remisos were entered on at 
different times, 323. 
whore a tenant holds over, 323. 
whore there is u possession under a void lease, 324. 
whoro three months* notice is suflicient by oxi>rcss agreo- 
ment, 324. 
date of notice, 325. 

to whom it should bo directed and given, 325. 
attestation of, not noccssarj^ 323. 
wooklj', &c. tenancies, 312, 
when and liow soiwod, 32C. 

sending iiotice by i>ost, 327. 
service on joint tenants, 327. 
service on corporations, 327. 
indorsement of service, 327. 
proof of notice, 327. 
waiver of notice, 328. 

creates now tenancy, 328. 
guarantee for rent ceases, 328. 
consent of both iiairtics necessary, 328. 
by accejitnnco of rent, 328. 
by giving second notice to quit, 328. 
by other acts, 329, 330. 

when a defence to action for subsequent rent (use and occupa- 
tion), 523, 

giving of, in j)ursuanco of i^roviso in lease, 330. 
option with lessee, 331. 

NUGATORY COVENANTS, 118 . 

NUISANCE, 

right of landlord to sue for, 704. 
what title suiHciont, 705. 
injury must be permanent, 705. 
liability of landlord to be sued for, 707. 
ordinarily does not exist, 707. 
exception where promises let with nuisance, 707. 
where tenancy from year to year, 708. 
where nuisance contemplated by loose, 709. 
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NUISANCE-coniiniW. 

right of tenant to sno for, 709. 

oven where no property in soil, 709. 
liability of tenant to bo sued for, 710. 
defective fences, 710. 
gratings, &c., 710. 

form of covenant by lessee against, school is not within, 63 j. 

NURSEKY TElilES, &c., 

power of tenant to remove, 599. 


OCCUrATION by defendant, 

‘ proof of, in an action for use and occupation, 522. 

Set Use and OccurATiox. 

OCCUPIER, 

action by or against, for torts, 701. See Nuisance. 
rating of, 515. See Rates. 
right of, to ground game, C99. 

OFFER to grant or take a lease, 91. Sec riioros.\x. 
OFFICIAL TRUSTEE of charity lands, 31. 

OPERATIVE WORDS, in a lease, 121. 

construction of leases by deed, 125. 

OPTION, 

to determine lease befc»re end of term, 330. 
where not si>ccificd with whom, is with lessee, 331. 
form of proviso, see 855. 
notice to dotermino lease accordingly, 899. 
exorcise of ojition by executors, 331. 
to purchase lease, 345. 

time of the essence of contract, 345. 
fonn of option of purcliaso, see 855. 

OUTER DOOR may not generally bo broken open to make 
distress, 427. 

OUTGOING AND INCOMING ThJNANT, 
partial occupation after end of tenancy, 726. 

table of customs of country as to, 727. 
crops, &c. on the land must bo given up, 712. 
right to away-going crop, 732. 

remedies of parties as to crops, &c., 733. 
against landlord whore no incoming tenant, 732. 
straw, hay and dung, 733. 
tillages, 735. 

valuation of tillages, &c., 736. 
compensation for unexhausted improvements, 736. 
by custom jof the country, 736. 
table of various customs, 736 et seq, 
report of Agricultural Chambers as to, 737. 
customs continually changing, 738. 

And see Custom of Countby. 
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OUTGOINGS, 

coreaant to pay, includes oxtraordiaary oxponso, 529. 
OUTLAWS, • 
leases by, 44. 
leases to, G5. 

OVERPLUS of distress for rent, 449. 

action for not leaving in hands of sheriff, &c., 450. 

no action for rent till sale, 450. 

surplus unsold goods, how to bo disposed of, 150. 

OVERSEERS, leases by, 30. See CiiunciiWAUDEya. 

OXFORD UNIVERSITY, leases by, 28. 
is a civil corporation, 28. 

PAINT, 

whether included in ‘‘repair,” 503. 

PARCELS (in a lease), how described, 129. 
in agreement for lease, 83. 
messuage, 130. 

moaning of “ appurtenances,” 132. 
fishery, 131. 
ferry, 131. 
way, 131. 

general words (concise), see 855. 

exceptions, 1(U. See Exceptions and Reservations. 

PARISII OFFICERS, leases by, 30. See CiiuncinvAiiDENS. 

I’ARISn PROPERTY, 

recovery of, before justict^s, 803. 
leases may be made of small pieces of, 30. 

PiVRI.IAMENTARY TAXES, what are, 530. 

PAROCniAL TAXl^lS, what are, 530. 

PAROL EVIDENCE, 

not admissible to oxouorato agent who has signed in his own 
name, 58. 

admissible for or against principal, 58. 

inadmissible to vary lease by deed, 12(>. 

when admissible although there is a writing, 127. 

PARSONS, 

leases may bo made by, 16 ci aeq, 

leases to, of not more than eighty acres, 62. 

PART, 

of reversion, assignment of, 237. 
reversion of, assignment of, 237. And see Severance. 
uotico to quit, under Agricultural Holdings Act, 309. 
acceptance of, as to entirety, 309. 

PART PERFORMANCE, 

of contract for lease, when specific performance upon, 92. 
ill case of pajunont of increased rent, 93. 
of execution of repairs, 94. 
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PARTICULARS, 

and conditions of salu, 227. 
of land claimed in ejectment, 776. 
of land dof ended (whore dofonco to part only), 77d. 
of goods intended to bo roployied, 474. 
form, 919. 

PARTITION, 

distress for rent reserved for equality of partition, 307. 
PARTNERS, 

assignment between, when breach of covenant, 631. 
distress on goods of, 405. 

renewed lease obtained by one in his own name, 312. 
one of two lessees has no right of renewal, 339. 

PARTY-WALLS, 587. See Building Acts — ^Fences. 
ownership of, 587. 
rights rosj)Ccting, 588. 
adjoining owner, 588. 

liability of executor or adniimstrator, 269. 

PASTURE, common of, 661. 

descriptions and kinds of, 661. 
appendant, 661. 
appurtenant, 661. 
in gross (not an easement), 662. 
by vicinage, 662. 
in common fields, 663. 

laying down, compensation for, by custom, 712. 

by statute, 753. 

injunction against ploughing up, 585. 

PAVING, watching, lighting, &c., 552. 

PAWNBROKIOR, pledges with, may not bo distrained, 410. 

PAYMENT OF RENT, 

by mistake to wrong person, 367. 
to landlord wherever he may be, on covenant, 368. 
effect of payment through post, 368. 
clTcct of paj^mont by bills or notes, 369. 
stamp duty on receipt for rent, 370. 
when payment of ground rent is, 370. 
of taxes, 371. 

deduction of other payments, 37 1 . 

under Apportionment Act, tenant not resorted to, 377. 
in advance, effect of, 238, 366. 

li ' 

PENALTY. See IjIquidated Damages. 
distress for rent nomine pojino, 384. 
injunction refused in case of pcnul rent, 363. 



INDEX. 


1001 


PEPPERCORN RENT, 
loose by trustoos at, 32. 

for first five years of term, 32. 

PERMISSIVE WASTE, 578. See Waste. 

PERSONAL REPRESENTATIVES, 13, 205. 
loasohold property vested in, 46. 
when not personally liable for rent, 200. 

And see Executohs. 

PEW, action will lie for use and occiij>ation of, 520. 

PISCARY, common of, 665. See Pisuery. 

PLAINT in replevin, with particulars of the goods, 473. 
form, 919. 

PLANTATION, 

rating of, under Rating Act, 1874. . .547. 

PLATE GLASS, covenant to insure, &c., see 855. 

PLEADINGS, 

forms of, in action to recover land, 915. 

with countor-claiui, 916. 
waiver of forfeiture by, 299. 

PLOUGHING, 

injunction against ploughing up pasture, 585. 

POACHERS, 

arrest of, by tenant, 697. 

See Game. 

POLLARDS, when timber, 590. 

removal of, by custom of country, 590. 

POOR RATE, 545 et aeq. 

origin and nature of, 515. 
occupier rateable generally, 545. 
rating of furnished house, 515. 
occupation by a servant, 546. 
j)artial occupation, 546. 

deduction by tenant under doiniso for three montiis or less, 517. 
extonsion of poor rate acts by Rating Act, 1871. . .517. 

to all mines, 547. 
to plantations, 547. 
to right of sporting, &c., 518. 
division of additional rate botwoon landlord and 
tenant, 547. 

.saving ft»r spo(;ific contract otherwise, 547. 
rating of tenements lot for throe months or less (32 & 33 Viet, 
c. 41), 830. 

occupier may deduct rato from rent, 830. 
owner may be rated instead of occupier, 830. 
liro^dsion for succossivo occupiers, 832. 
liability of owner under agrooment, 831. 
in case of bankruptcy of tenant, 548. 
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POSSESSION, 

demand of, boforo action for recovery of, 763. 

proceeding boforo justices, 801. 
vacant, service of writ in ease of, 770. 
form of writ of, 018 ; of wairant of, 02*1. 

See Eecoveky of Pkemises. 

POSSESSION OR REVERSION, 

leases in, 187 et acq, 

POST, 

remittance of rent through, effect of, 368. 
user of promises for “post office” only, 637. 
giving notice to quit hy^ 327. 

POSTHUMOUS HEIR, not entitled to rent duo boforo birth, 264. 
POUND, 

imj>ounding a distress, 439 et aeq. 
how imi^oundcd, 439. 

food and water to bo supplied to animals impounded, 439. 
any of the public may supply, 439. 
recovery of expense by distrainer, 439, 410. 
liability of distrainor, 440. 

of poundkeeper, 440, 

proper pound (1 & 2 Ph. & M. c. 12, s. 1), 441, 
fee on imiiounding (sect. 2), 441, 

impounding on the promises (11 Geo, 2, c, 19, s, 10), 411. 
whut amounts to an impounding, 442. 
tenant may not bo excluded, 442. 
tender boforo or after impounding, 386. See Tendeh. 
corn, &c. may not bo removed, 442. 
crojis, when cut, must not bo removed, 443. 
remedies for pound-breach, 453. 

summary remedy (whore distress damage feasant), 4o3. 

POWERS, 

general description of, 183. 

what leases may bo granted under, 183. 

of leasing under Settled Estates Act, 31. 

by tenant for life, 4. 
rules for construction of powers, 183. 

power for twenty-one years good for loss years, 185. 
usual requisites of leases under powers, 184 et aeq. 
in whom powers may vest, 187. 
usual covenants, 187, 190. 
proviso for re-entry, 187. 

leases under, may bo in possession or reversion, 188. 

what is a lease in reversion, 189. 
effect of existing leases, 190. 
lands usually let, 192. 

whether lands not before in lease may be demised, 193. 
when leases under powers are good for part only, 194. 
mode of execution and attestation, 195. 
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POWEBS — coniimied. 

dofocts in looflos under 2 >oworfl, how cured, 105. 
when a writing is good in oquity as an agroomciit for a jiroiicr 
leaso pursuant to i)owor, 195. 
reddendum, 351. 

general restriction as to rent, 357. 

what is a sufEciont execution of a jwwcr goiierally, 357. 
to whom the reservation may bo made, 357. 
construction of “ the aiiciont and accustomed rent,” 357. 
as to the manner of reservation, 358. 
as to the time of payment, 358. 
construction of “best rent,” 359. 
as to fines or premium, 360. 
oiTect of im 2 )rovcmont of the estate, 361. 

PRiECIPE, for a writ in ejectment, 917. 

PBECEDENTS, 

of leaso, &c., 855 (whore see a list). 

not an authority as to ‘‘ usual covenants,” 112. 

See Forms. 

PREMISES, in a lease, what they are, 129. 

descrii)tion of the i)ropcrty, 129. ;Sfe Paucet.s. 
doscri 2 )tion untrue in i)art does nut vitiate lease, 130. 

PREMIUM OR FINJ], 

8tamj>, 811. 

concise form of recciiit (indorsed), sec 855. 
for licence to assign, 628. 

PRESCRIPTION, 

at common law, 654. 
under 2 & 3 Will. 4, c. 71... 655. 
rights of common, 655. 

of use of light, 676. 
of water, 680. 
of way, 669. 

“ oiijoyniGiit” moans continuous enjoy- 
ment, 67 1 . 


PRINCIPAL. Sec Agent. 

liability of, for irregular acts of broker, 425. 
not for unauthorized illegal acts, 425. 

PRIVATE IMPROVEMENT RATES, 
power of urban authority to levy, 554. 
tenant may deduct three-fourths from rent, 554. 
landlord may redeem, 544. 

PROBATE, evidence only of will, 265. 

PROGRESSIVE DUTY, abolition of, by Stamp Act, 1870... 833. 
PROMISSORY NOTE, takei> for rent, effect of, 369. 
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rilOPERTY TAX, 

ecctions of 5 & G Viet. c. 35, as to, 537. 
tenant may deduct from rent, 537. 
landlord to allow of such deduction, 537. 
penalty for refusal 50/., 527. 
covenants not to make deductions void, 53S. 
larger rent may be n'served, to be reduced when no property 
tax payable, 5.38. 

when the deduction may bo made, 538. 

action or infoimation for penalty and cosb^, 538. 

payable on royalties reserved in demise of brick earth, &c., 530. 

not on instalments of purcliasc-monoy for mine svld^ bWO, 
no deduction from succession duty in respect of, 53G. 

ITtOrOSAL, for a lease, 95. 

jin unaccepted proposal or offer is no contract, 95. 
what acceptance is sufficient, 95. 
revocation of proposal, 95. 
effect of acceptance of proposal, 9G. 
counter-proposal, 9(5. 

no stamp necessary on, or count or- proposal, 87. 

'written acceptance of an oral i)roposal must bo stamj^od, 87. 
after counter-proposal original offer cannot bo accei)tod, 90. 
correspondence after a proposal, 97. 

signed proposal binding after it has been accoi»tcd orally. 97. 
if tenns agreed on only as a basis, or subject to further altera- 
tions or negotiations, tlicro is no contract, 97. 
costs of proposed lease or mortgage (never completed), 180. 

rilO RATA, "when rent so payable, or not, 52G. 

PROSTITUTES, lodgings let to, rent irrccoverablo, 2 JO. 

PROTEST, 

2)a}Tncnt of rent under, 388. 

PROVISOES, 1(55. Hee Condittoks— PunrEiTUJiE. 

for re-entry on non-imj^mcnt of rent or non-performance of 
covenants, 289. 
fonn.s, see 855. 

the like, in a lease under a j)owcr, 187. 
for cesser of term on bankruptcy of lessee, 258, see 855. 

by lo.ssco to deteimine lease at end of first years, 3.30. 

for rosumi>tioTi by lessor of part of land on notice, see 855. 
for exclusion of Agricultural Holdings Act, see 855. 

PUBLIC IIEALTIJ ACT, 

sanitary authority may levy rates under, 55. 
rating of owner instead of occupier, 552. 

of outgoing and incoming tenants, 553. 
of unocciqued prenusoH, 553. 
le*iscs not interfered with hy, 553. 
l)rivate improvomont rates under, 554. 
penalty for lotting after infectious disorder, 812, 
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rUBLIC HOUSE. 

covenant not to uso domisod promises for, 636. 
precedent of lease of. see 855. 

covenant to keep up licences, &c., 638. And see Ltcenck. 

to purchase beer of lessor, 640. 
notice to landlord of convictions under Licensing Acts, 039. 
sale of, rescission, on failure to get licence, 227. 

ascoi-taininont from tenant of terms of tenancy, 225. - 

PUBLIC IMPROVEMENTS, leases for (to ratepayers), 70. 

PURCHASE, 

option to, exorcise of, 345. 

time of essence of contract, 345. 
contract for purchase of reversion, 224. 
of term, 225. Fiee AssiaxMEXT. 

PURCHASl^R (occui)ation by intended purcliaser), 222. Sre 
VeNDOU and PUUCIIASER. 


QUARTER RATING, 

of occupier of arable, &c. laud, 553. 

QUARTERLY TENANCIES, 209. 
what notice to quit necessary, 312. 

QUIET J^INJOYMENT, 613 ct aeq. 

lueaning of implied contract for, 613. 

is wan'anty against lawful entry only, 613. 
imiilicd from i>arol demise, 643. 
implied from word “demise,’* 613. 
not from words “ give ” or “ graiut,** 613. 
is excluded by express covenant, 611. 
cesser of implied covenant, 644. 
express covenant usually qualified, 645. 
usual form of, 645. 

“ usual ” in respect of agreement for lease, 
distress for land-tax no broach, 646. 

non-compliance with by co 2 iq)ulsion of statute no breach, 
651. 

lessee put on inquiry as to title, &c. of lessor, 616. 

decisions on exx>ress covenants for, 617. 

does not extend to acts of third i)crsons having no title, 617. 

extends to all acts of landlord himself, 618. 

restriction of jiarticular use of land, 650. 

docs not oblige to rebuild after fire, 651. 

runs with land, 651. 

QUIT RENT, 

so called because tenant quit of other services, 318. 
QUITTING POSSESSION, 

liability of lessee for subsequent rent, &c., 378. See IIoLDixa 
over'^Notioe to Quit. 
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IIADBITS. See Game. 

not iucludod in Gamo Act (1 & 2 Will. 4, c. 32), 690. 
included in Poacliing Act {25 & 26 Viet. c. 90), 691. 
damage to crops by rabbits, 699. 

effect of verbal proinise by landlord to keep down, 699. 

gamo liconco unnecessary to shoot rabbits, 699. 

statutory right of occupier to kill, 699. See Gkound Game. 

EACK-PENT, 

moans rent of full annual value, 318. 

RAILWAY 

coinpanj”, leases by, 15. 

leases to, where owning canal, 67. 
effect of leasehold premises being taken bj”, 373. 
api)ortionmont of rent by justices, 373. 
covenants to remain in force, 374. 
rolling stock, protected from distress, 416. 
is not distrainablo for rent, 408. 

RATE-PAYERS, leases to, for public improvements, 70. 

RATES, TAXb]S ANT) ASSESSMENTS, 528 ti aeq. 
contracts as to, construction of, 528. 

-not usually interfered with by statute, 528. 
oxcoi)t as to property tux, 528, 537. 

and under Rating Act, 1874. . . 547. 
property tax, 536. See Pkoperty Tax. 
land tax, 536. See Land Tax. 
sewers rates, 542. See Servers Rates. 
poor rates, 545. See Poor’s Rates. 
assessed taxes, as house tax, 549. 
county rates, 550. 
borough rates, 550. 
highway rates, 551. 

“ district rate,” &c., 552. See Public Uealtii. 
watching and lighting rates, 555. 
water rates, 556, 
gas rates, 557. 

operation of Rating Act, 1874... 557. 
tithe rent-charge, 558. 
when general words include, 529. 
of small tenements, 830. 

meaning of “ parliamentary and parochial,” 530. 
obbgation to pay now taxes, 531. 
oxx)enso of re^miring party- wall, 531. 
extraordinary assessments, 531. 

in what proportion rates and taxes are to bo paid, 582. 

^ landlord’s remedy, 533. 

tenant’s remedy, by deduction from rent, 533. 
by action, 534. 

by defence to action for rent, 536. 
in case of bankruptcy (32 & 33 Viet. c. 71, s. 32), 536. 
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KATinCATION of leases made by unauthorized ngents, 58. 
by receipt of rent, &c. where lease under power, 190. 

BEAX OR PERSONAL COVENANTS, 148. 

real covenants run with land, and bind assignees, 149. 

RECAPTION, writ of, in replevin, 493. 

RECEIirr, 

for premium or fino on n lease (concise form), 108. 
stamp, provisions of Stamp Act, 1870, as to, 370. 
whether tender may be made in condition of giving, 388. 

RECEIVERS, 

leases by, 53. 

attornment to create tenancy by estoppel, 53. 
form, 902. 

may determine tenancy by notice to quit, 316. 
may distrain if appointed by High Court, 400. 
othorv^dse ordinarily not, 400. 

RECITALS, 

covenant implied from, if such the intention, 161. 
form of recital of a lease, see 855. 

and of mesne assignments, see 855. 
contract of sale, see 855. 
contract for underlease, sec 855, 
lessor’s title for life under a scttlomont, sec 855. 
a mortgage, see 855. 

RECOVERY OP LAND, ACTION POR, 

substituted by Judicature Acts for ejectment, 760. 

RECOVERY OP PRKMISES BY LANDLORD, 
by proceeding in High Court of Justice, 701. 
special under C. L. P. Act, 1852. . .701. 
ordinary action, 708. 
by luocoeding in County Court, 782. 

under County Courts Act, 1850 (limit, 507.), 782. 
after notice to quit, 782. 
for non-payment of rent, 788. 
under County Courts Act, 1807 (limit, 207.), 795. 
not nj)plicablo, whore Act of 1856 apjibes, 797 
text of County Court Rule, 797. 
by proceeding before justices, 801, 807. 
tenements hold over, 801. 
paidsh property, 803. 
cottage allotments, 805. 
of deserted premises, 807. 

8ee detailed Index at head of ChaiAer^ p. 760. 

REDDENDUM, 145, 349. 

discrepancy between, and habendum, 134. 

habendum prevails, savo whore manifest error, 134. 
formal reddendum unnecessary, 349. 
rent may commence before enjoyment, 349. 
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HEDDENDUM — continued ^ 

ontiro or aovcral roaorvations, 350. 
reservation of rent on alternate days, 351. 

in advance, 348. 

com rent, 351. 

construction of roaorvatioii, 352. 
mining leases, and “ dead rent,’^ 352. 
supply of words in the conatmetion, 353. 
team work, 354. 

to whom reservation of rent must bo made generally, 355. 
effect of inaccurate reservation, 355. 

whore a sum reserved may enure by way of contract, 350. 
in leases under powers, 357. See PowEiis. 

HE-DELIVEllY of fixtures, goods, lands, &c., 712. 
form of covenant or proviso, 8ce 855. 
notice to give up land pursuant to such proviso, see 855. 

EEDUCTION OE PENT, does not create a now term of tenancy, 
208. 

EE-ENTRY. See Fokfeituiie. 

none for mero broach of covenant) 287. 

there must be a proviso for re-entry, 287. 
construction of proviso for, 289. 

proviso for, usually absolute, 302, 857 ; form, see 855. 
instancos of qualified proviso, 23, 29 ; foiin, see 855. 

REFERENCE. Sec AnniTiiATiON. 

under Agricultural Holdings Act, 759. 

REGISTRATION, 

of judgments, &c., 251. 
of writs of execution, 251. 

REGISTRY OF LEASE BY DEED, &c., 175. 
in Middlesex, 175. 

memorials for registmtion, 175. 

what they should contain, 175. 
should bo filed, 175. 

what leases do not require registration, 170. 
in West Riding of Yorkshire, 176. 
in East Riding, 177. 
in North Riding, 177. 
in Bedford Level, 177. 

eases decided under these Registry Acts, 177. 
permissive under Land Registry Acts, 179. 
forms of memorials, sec 855. 

RE-LETTING, 

after infectious disorder, 812. 

^ * penalty for, under Public Health Act, 812. 

RELIEF AGAINST FORFEITURE, 
for non-payment of rent, 302, 304. 
for non-in Buranco, 305. 
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RELIEF AGAINST FORFEITURE 

for other broachoa of covenant, 303. 

no relief, except whore acciclont, &c., 303. 
proposed umoudment of law, 3D1, n. (a;). 

text of 3 bills submitted to Parliament, 033. 
RELIGIOUS SOCIETIES, sites for buildings, 64. 

REMOVAL, 

of fixtures, 613. See Fixtures. 

of goods to avoid distress for rent, statutory remedy for, 433. 
See Fraudulent Removal. 

RENEWAL OF LEASES, 337—345. 

covenant to renew, whether perpetual or not, 337. 

ordinarily not, 337. 
covenant for, runs with land, 150. 
what amounts to a broach of covenant to renew, 337. 
covenant in considoration of repair constniod strictly against 
tenant, 340. 

covenant to renew to two need not bo performed to one, 311. 
will not bo enforced, whore renewal impossible, 337. 
forfeiture of right to renew, 339. 
by not applying in time, 330. 
by non-porforinanco of covenants, 310. 
by minors, lunatics and married women, 311. 
without suiTondor of undor-loasos (4 Goo. 2, c. 28, s. 6), 311. 
substituted reversion on renowod leases (8 & 0 Viet. c. 106, 
8. 9), 344. 

tenant nglit of renewal, 345. 
by ecclesiastical persons, &c., 27. 
by municipal corporation, 15. 
remedy whore trustees obtain in own names, 342. 
so by agents, 342. 
by tenants for life, 342. 

by a person jointly intoreatod with others, 312. 
by a partner, 342. 
by a mortgagee, 342. 
by a mortgagor, 312. 

by owner of lease subject to incumbrances, 343. 
against volunteers, 343. 
or purchasers with notico, 313. 

not against a quasi tenant in tail of leaseholds, 313. 
nor against a stranger, 343. 
salo of right of renewal, 343. 

nature of relief in equity, and upon what terms, 3 13. 

RENT, 

may be demised, 77. 

distress for, 382, See Distress. 

definition of, 346. 

need not bo in money, 346. 
different kinds of, 347. 
rent-sorvico, 347. 
rent-charges, 347. 

I..T. 3 T 
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BENT — continued, 

diiTerent kinds of — continued. 

rent-sock, quit-rent, and rack-rent, 348. 
forehand rents or fines, 348. 
rent payable in adyance, 348. 
may commence before enjoyment, 349. 
from what rent must issue, 350. 
reseryation of, 348. See Bebdendum. 
formal reddendum unnecessary, 145. 
when rent is due, 365. 

at what time of the day, 365. 
at what days in the year, 366. 
payment of rent, 367. 

rent has no priority oyer other debts duo by deceased 
persons, 367. 

by mistake to the wrong person, 367. 
allowance of deductions from rent operate as payment pro 
tanto, 368. 

eyen whore allowed by mistake, 368. 
waiyer of forfeiture by acceptance of, 299. 
attachment of rent duo, 367. 
not of rent accruing, 367. 
no ** foreign attachment” in London of, 367. 
payable on land, except where covenant, 368. 

where covenant, landlord must bo sought out, 368. 
remittance of, through post, 368. 

payment of by bill or note, does not suspend right to distrain, 
369. 

stamp duty on receipt, 370. 

when payment of ground rent or rates, taxes, &c, operates as 
payment pro tanto of tho rent, 370. 
what other payments may bo deducted from tho rent, 371. 
apportionment of, in respect of estate, 371. See ArroBTioN- 

MENT. 

of time, 374. See Appobtionment. 
continuance of lessee’s liability after an assignment, 378. 
after quitting possession, 378. 
where premises are destroyed by fire, 381. 
after eviction by lessor, rent is suspended, 380. 

but not after eviction by trespasser, 381. 
after writ in ejectment, 380. 
recovery of possession for non-payment of, 701. 
in County Court, 788. 

502. limit, 788. 

recovery of^ hy acti&ih 602 et seq. 

when duo by express covenant, 502. 
who may sue, 503. 
period of limitation, 20 years, 507. 
parties upon joint covenants, 503. 
on death of landlord, 504. 
on assignment, 235. 
writ, indorsement of, 504. 
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RENT — continued. 

recovery of^ hy fiction — continuod. 

when due by express covenant — continued, 
pleadings, 505. 

diort forms under Common Law Procedure Act, 505. 

under rules of Supreme Court, 505. 
lessor, how far to plead title, 505. 
defences, 506. 

set-off or counterclaim, 606. 
illegality, 507. 

no priority over other debts, 607. 

See also UsE and Occupation. • 
when due on other express contract, 507. 
limitation, 507. 

oral agreement to reduce rent, 508. 
when duo on implied contract, 508. 
what words create a contract, 608. 
writ and pleadings, 608, 
limitation, 508. 

RENT-CnABOE, 
distress for, 390. 

RENT FREE, 

devise of house, conditional on tenant’s honesty, &c., 273. 
REPAIRS, 560. 

express coveyia^its to repair hy tenant, 560. 
forms, see 855. 

broaches before execution of lease, 561 . 
covenant to repair “ forthwith,” 561. 

to repair and keep in repair “during the teim,” 561. 
to leave in good repair (form), see 855. 
to repair after notice, 566, 575. 

suspension of notice by negotiations for sale, 500. 
form of notice, 900. 

general covenant to repair, how construed, 662. 

to “ keep” in good, moans to “ put ” in good, 562. 
whether “ paint” included, 563. 
assignee of reversion may ro-enior without notice, 230. 
tenant not discharged by notice to treat under Lands Clauses 
Act, 568. 

mesne landlord repaiiing to save forfeiture cannot recover from 
sub-lessoo, 572. 

buildings erected during the term, 564. 
in case of fire, tenant bound by covenant, 565. 

application of insurance.monoy to, under Building Act, 565. 
covenant to rebuild, 565. 

conditional or qualified covenants to repair, &c., 566. 

express covenants to repair hy landlord, 568. 

notice of want of repair condition precedent to suing on, 568. 
landlord’s right (if any) to ontor to repair, 572. 

3t2 
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BEPAIBS — continued, 
implied covenanU to repair^ 
none by landlord, 568. 

by touant to use in tonant-liko manner, 569, 582. 
obligation of landlord or tenant to third persons, 709. See 
Nuisance. 

an oxpross covenant excludes an implied one, 569. 
custom of the country and evidence of, 569. 

to what tenancies aiijilicablo, 570, See Custom of TIIE 
Country. 

when implied as matter of fact, 570. 
on implied new tenancies, 570. 
on tenancies at will, or from year to year, 570. 
remedies for hr caches of contract to repair y 572. 
by exorcise of right of entry to repair, 572. 
by action for damages, 573. 

measure of damages, injury to reversion, 573. 
substantial damages, though buildings to bo pulled down, 
504. 

entry or ejectment, 574. 
non-repair is continuing broach, 576. 
relief against forfeiture, 302. 

not granted save for surprise, &c., 303. 
no action for specific performance, 576. 

REPLEVIN, 

nature of proceedings for, 463. 
when applicable, 464. 

not when distress only for more than is duo, 464. 
may bo used until goods sold, 464. 
no notice of action necessary, 464. 
when replevy made by mistake, 465. 
mode of proceeding, 465. 

preliminary considerations, 465. 
who may replevy, 466. 
against whom proceedings to bo taken, 466. 
kind of security, 467. 

replevy made by registrar of County Court, 467. 
security required, 468. 
in County Court, 468. 
on removal by certiorari, 469. 
companies and infants may give security, 469. 
deposit may bo made, 469. 

County Court rules as to socuritj', 470. 
whore action may bo brought, 471. 
costs in County Court, 471. 
when action may be in High Court, 471. 
replevisor cannot change from County to High Court, 472. 
within what time to be brought, 472. 
fees in County Coui’t, 473. 
action in County Court, 473. 

time of commoncing action, 473. 
plaint and particulars, 474. 
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EEPLE VIN — coniin md» 

aciion in CouiUy Court — oontinuod. 

no other cause of action to be joined, 474. 

summary trial, 474. 

jury may bo had by either party, 474. 

evidence for plaintiff, 474. 

evidence for defendant, 475. 

evidence in reply, 476. 

judgment, 476. 

execution same os in other actions, 476. 
appeal to High Court on question of law, 477. 

action in High Courts 477. 
jurisdictioii of court, 477. 
security to be given, 477. 

^ writ of summons, and indorsement, 478. 
other causes of action may bo joined, 478. 
time for commencing action, 478. 
pleadings, 478. 
damages, 478, 486. 
effect of want of prosecution, 479. 
defence, 480. 

avowry and cognizance, 480. 

limitations, 480. 

rejily — ^i)loa in bar, 480. 

former law as to avowry and cognizance, 481. 

payment into court, 484. 

demurrer, 484. 

riens in arroro, 485. 

payment into court to counter-claim, 480. 
set-off or counter-claim in reply, 480. 
discontinuance, 486. 
nonsuit, 486. 

damages for plaintiff, 486. 

proof of special reason for suing in High Comt;, 487. 

judgment for defendant, 487. 

subsequent distress, 488. 

when judgment a bar to now action, 489. 

execution, 490. 

writ de retomo habendo, 490. 

capias in withernam, 491. 

aciiim removed to High Court hy certiorari, 491. 
who may remove, 491. 
procedure to remove, 491. 
procedure in action, 496. 
writ of recaption and second deliverance, 496. 
proceedings on replevin bond, 495. 

. proceedings to obtain sum deposited, 496. 

forma of proceedings in a replemf (before action), 910. 
in replevin in the county court, 910. 
in replevin removed into the High Court, 92?. 
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HESOUE of a distroBB, 
what amounts to, 452. 
when it may bo made, 452. 

not aftor impounding, 452. 
romodies for, at common law, 453. 
treble damages for, by statute, 453. 
summary remedy for (distress damage feasant), 453. 
not applicable to distress for rent, 453. 

RESERVATION, 
of rent, 346—361. 

construction of, 352. See Reddendum. 
in leases under powers, 357. See Powers. 
of trees, &o., 161. See Exceptions. 
of game, is really re-grant of samo to landlord, 103. 

construction of reservation of game, 692. See Game. 

RESIDENCE on tho promises, covenant for, 632. 
runs with land, 149. 

RESTRAINING STATUTES, 

limit leases by ecclesiastical corporations, 18. 

RESTRAINT OF TRADE, 633. 

form of covenants against certain trades, &c., sec 855. 
not to trade within a certain distance, 611. 

distance is measured on max>, 642. 
covenant in lease of public-house to deal with lessors (brewers) 
for beer, &c,, 640. 

RESTRICTIVE COVENANT, 

of lessor, notice to lessee of, 634. 

RESUMPTION of part of land by lessor, 613. 
form of proviso, see 855. 

of notice to take land, see 855. 
under Agricultural Iloldings Act, 309. 

EETORNO HABENDO, 

writ of, how executed, 490. 

capias in withernam, 490. 

RETURN IRREPLEVISABLE, ^95. 

REVERSION, 

leases may be in, 196. 

assignmont of reversion, 235. See Assignment of Reversion. 

stat. 32 lion. 8, c. 34... 235. 
ofEoct of mortgage of reversion, 235. 
distress incident to reversion, 392. 

by persons not having tho reversion, 397. 
table of present value of reversions in years’ purchase, 233. 
injury to, measure of damages in action for non-repair, 673. 

REVERSIONER, actions by, 704. 
form of action, 705. 

. what title sufficient, 705. 
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REVERSIONER, actions by — cordinmd. 
what is a sufficient act of injury, 70o. 

when cause of action accrues, and Statute of Limitations 
begins to run, 700. 
measure of damages, 707* 

against tenant ^ during his term, 561. Sec Landloud — 
Nuisance— Waste. 

REVOCATION of a licence by a subsequent lease, 117. 

RIENS IN ARRERE, reply of, in action of replevin, 485. 

RIGHT OF ENTRY, 

may bo disposed of by deed, 2. 

but not a right to enter for a previous forfeiture, 3. 

RIOT, forcible entry by three persons is, 8 1C. 

RIVER. See Watercourses. 

right of lessee to, ad medium filum, 131. 

ROAD, form of grant of right of (in a lease)» see 855. 

ROLLING STOCK, 

of railway, exempt from distress, 416. 

RUN WITH LAND, what covenants so run, or not, 149. 

SALE, 223. 

of reversion, must bo in writing, 79. 

notice of tenant’s interest, 225. 
of term, contract for, 225. And ace Assignment. 
by auction, 220 et aeq. 

particulars and conditions of sale, 227. 
title of vendor, 228. 

of agreement for a lease, no contract for title, 229. 
of goods under a distress, 443. 

no sale at common law, os distress a pledge, 40G- 
double damages whore no rent owing, 497. 

SALEABLE UNDERWOODS, operation of Rating Act, 1874, on 
rating of, 545, 590. 

SALT, lease of boileiy, includes the land, 131. 

SCHEDULE of fixtures, furniture, &c., 167. 
when not annexed by mistake, 167. 
how the articles should bo described, 167. 
of stamp duties, under Stamp Act, 1 870 . . . 838. 

SCHOOL, whether keeping, is a “ trade ” within covenant, 635. 
not a nuisance, 635. 

SCIENTIFIC SOCIETIES, 

sites for building may be rented by, 64. 

leases for buildings for school of scionco or art, 70. 

SEALING AND DELIVERY of a lease, 172. See Escrow. 
whether lease by deed should bo signed, 173. 

SECOND DELIVERANCE, writ of, 494. 
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SECOND DISTRESS, 

when it may bo made (17 Oar. 2, c. 7, s. 4), 450. 
wbon vexatious and illegal, 450. 
action for, 450. 

request by a tenant to bis landlord to withdraw a distress for 
rent, with liberty to make a second distress, 451. 
form, 907. 

SECURITY FOR RENT, effect of taking a biU or note, &c., 369. 

SECURITY IN REPLEVIN, 468. See Replevin. 

SEQUESTRATORS, distress by, 401. 

SERVANT, occupation by, is not a tonancj'', 220. 

SERVICE of notice to quit, 326. 

of writ in action for recovery of land, 769. 
in case of vacant possession, 770. 

SET-OFF, docs not take aw^ay right to distmin, 385. 

SETTLED ESTATES. 

leases by trustees of, 31. 
statutes relating to leases of, 31. 

consolidated by Act of 1877. . . 31, note (/). 
peppercorn rent during first five years, 32. 
covenants and conditions, 32. 

SEWERS RATES, 542. 
the acts, 542. 

Metropolitan Sewers Acts, 513. 

sewers within urban districts under Public Ilealth Act, 543. 

landlord liable for, 543. 

tenant may contract to pay them, 543. 

must pay any increase, oven where landlord agi’oos to 
pay all sew'ors rates, 513. 

must pay for connection of house drain with main 
sewers, 532. 

not a ** parliamentary tax,’* 544. 

but is a “ scot or outgoing,” 544. 
ajipeal against, 544. 

rato void, if made without a prosontmont, 544. 
a presentment may be traversed, 544, 
certiorari, 544, 

payment of, how enforced, 544, 

SHEEP, distress of, 

illegal, whore other sufficient distress, 417. 
sheep of subtenant piivilcged, 418. 

SHERIFF, 

may not take goods till arrears of rent paid, 454. 
saving for crown debts, 455, 
provision for tenancies less than yearly, 455, 
there must be a subsisting tenancy, 450. 
executors may claim arrears, 456. 
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SHERIFF — cmhUn ueil, 

may not tako goods till arrears of ront paid — continued, 

high bailiif takes place of, in County Court process, IGO. 
See County Couut. 

notice to, where goods seized by, under Admiralty process, 
462. 

whether express notice to sheriff necessary, 458. 
such notice should always be given, 458. 
sheriff’s duty thereupon, 459. 
notice to execution creditor of ront duo, 459. 
form, 908. 

how sheriff should act if such notice not complied with, 459. 
summary application against, for not paying landlord, 4G0. 

SHOOTING, right of, must bo let by deed, 77. 

action will lie for use and occupation of right of, 520. See 
Game. 

SHOP, 

covenant not to use promises as, G3G. 

SIGNATURE, 

whether necessary to lease by deed, doubtful, 173. 
necessary to agreement for lease, 79. 
what signature sufficient, 84. 

SMALL TENEMENTS, rating of, 830. Sec Poon Rates. 
recovery of, by action in tho County Courts, 782. 
whore a tenant wrongfully holds over, 782. 
for non-payment of ront, 788. 
in other cases (ojoctinont), 795. 
hold over, recovery of, before justices, 801. 

SOLICITOR, 

effect of stipulation for approval of title by, 229. 
costs of preparation of lease, how borne, 179. 

SPECIAL CASE, 

on appeal from decision of County Court, 703. 

motion substituted for, 794. 
for High Court, under Agricultural Holdings Act, 757. 

SPECIFIC PERFORMANCE, 

of contract for lease, action for, 88, 89. 
assigned to Chancery Division, 89. 

See Aokeement foii Lease. 
not of a general covenant to repair, &c., 570. 
sometimes of a covenant to build, 576. 

SPORTING. See GA3rE— S hooting, &c. 
right of, must be granted by deed, 77. 
rating of, under Rating Act, 1674.. .548. 
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SPOBTIN G — continued. 

rosoryation of right of» to landlord, GDI. 

concurrent right of tenant to ground game, G9D. 

STAMPS, 

Stamp Act, 1870, is a consolidating act, 168. 
abolishes progressiyo duty, 833. 
text of the act at length, 833. 
proyisiona of, as to stamping at trial, 171, 831. 

stamp to bo afllxed is the stamp proper at execu- 
tion, 172. 

schedule of duties, 838 et seq. 
in case of additional rent, 169. 
on agreement for leases, same as on lease, 83G. 

except whore term exceeds thirty-fiye years, 830. 
receipts, 837. 
leases (generally), 836. 
building leases (33 & 34 Viet. c. 44), 837 (ft). 

STATUTE OF FBAUDS (29 Car. 2, c. 3), 

under sect. 4, agreements for leases to bo in writing, 79. 

contract for sale of land must bo in writing, 79. 
cases within the statute, 225. 
sales by auction, 227. 

contracts for sale of fixtures, not within, 611. 
what writing is sufficient to satisfy the statute, 81. 
defects in writing sometimes supplied by a supidementary 
writing, 85. 

effect of subsequent alterations, 86. 
oral agreement, with part porforinanco, 92. 

what acts of part performance are or not sufficient, 93. 

/Sre also Taiile of Statutes. 

STATUTE MEEOIIANT, looses xmdor, conditional only, 52. 
STATUTE STAPLE, leases under, conditional only, 52. 

STATUTES printed at length, list of, 821. 
cited, table of, ly. 

STATUTES OF LIMITATION, 

as to distress for arrears of rout, 385. 
as to action for rent on coyenant, 507. 

on simple contract, 507. 

form of acknowledgment of title to bar the statute, 903. 

STAY, 

of judgment or execution in ejectment, 782. 

^ . defendant must giye security against waste, 765. 
of action in County Court, 799. 

where action for same cause in other court, 799. 
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STEAM-ENGINE, 

powor of trader tenant to remove, GOl. 
agricultural tenant may not romovo, at common law, 600. 
alteration of law by 14 & Id Viet. c. 2d... 600. 
consent of landlord to erection, 60d. 
option of landlord to purchase, 600. 
alteration of law by Agricultural lloldings Act, 606. 
notice to landlord of intention to erect, 607. 
landlord may object to erection, 607. 

STEWiVItDS, &o., 

power of, to grant leases, d7. 

STEAW, &c., covenant not to remove, &c., 731. 

distress upon, whore contract not to remove, 406. 

STEAWEERRY BEDS, 

waste is committed by ploughing up, 607. 

STYLE, 

old or now, 128, 321. 

SUBLEASE, 

for whole term is assignment, 244. 
general powor of lessee to sublet, 1 1 . 

restriction on, without licence, by covouaut, 626. 
whether covenant usual, 626. 
it runs with land, 627. 
licence extends to one permission only, 627. 

“ arbitrary” refusal of licence, (>28. 

broach of covenant by lotting lodgings, &c., 620. 

waiver of broach, 632. 

outlay by sublessee, when part performance, 93. 
sublessee has no equity to a lease in case of bankruptcy, 2d6. 
rights of mesne landlord doing repairs to save forfeiture, 572. 

SUBSTITUTED TENiiNT, use and occupation against, 518. 

SUOOESSION DUTY (16 & 17 Viet. c. 51, s. 31), 

no deduction from succession duty in respect of incomo tax, 539. 

SUEEERANCE, 
tenants on, 21d. 

not entitled to notice to quit, 314. 

SUMMONS. See Whit of Summons. 
in action for recovery of land, 763. 

SUNRISE AND SUNSET, 

distress for rent must be between, 420. 
proof of time, strict against landlord, 420. 

SUPPORT, EIGHT TO, 

no implied covenant by landlord of adjoining houses, 571. 

SURETY FOR LESSEE, 

bond for performance of covenants, &c., 202. 
extent of his liability in case of bankruptcy, 259. 
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SURRENDEB, 

forms of, by indenturo iudorsod, dce 865. 
not indorsed, ece 865. 
by deed poll indorsed, see 865. 
not indorsed, see 865. 

'what is a surrender, 273. 
bow made generally, 273. 
on condition, 275. 
not by cancellation, 274. 
when it may bo made, 275. 
requisites of good suiTondcr, 275. 
by deed or note in wilting, 274. 

of more than thi*co years’ term, must bo by deed, 274. 
by act and operation of law, 27G. 

by acceptance of a now lease, 270. 
what is a sufficient new lease, 27(>. 
what is not sufficient, 277. 
effect of invalid now lease, 278. 
by estoppel, 279. 

by consent and acceptance of possession, 279. See Keys. 
substitution of another tenant, 281. 
operation of, 282. 

will not prejudice previous sub-leases, 282. 
assigned rents reserved on sub-leases amounts to assign- 
niont of reversion, 283. 

rent previously duo, payable to original lessee, 283. 
accruing rent is lost, 283. 
by whom and to whom made, 283. 

who are capable of surrondoiing, &c., 284. 
infants (under 1 Will. 4, c. 65, s. 12), 64. 
married women (under 1 WiU. 4, c. 65, s. 12), 43. 
committees of lunatics (under 16 & 17 Viet. c. 70), 43. 
what estate may bo surrondorod, 284. 
renewal of lease without surrender of sub-leases, 344. 

SURVEY AND VALUATION, 

of dilapidations and fixtures, 617. 
landlord can only enter by agroomont, 017. 
of fixtui-es, 619. 

as between outgoing and incoming tenants, 610. 
remuneration to surveyor, 628. 

SURVIVING- LESSOR, action by him for use and occupation, 
513. 

SUSPENSION of rent, in case of fire, 381. See Eviction, 
of necessary easements and revival thereof, 690. 


TABLES — of cases cited, xvii. 

of explanations of abbreviations of cases cited, lix. 
of statutes cited, Iv. 

of^ value of leases, estates and onnuitios, 232. 
of present value of reversions, 233. 
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TABLES —007^ 71 ued, 

of comparative valuo of lifehold and loasohold ostatos, 234. 
of customs of country os to “partial occupation,*’ 927. 

as to compensation at quitting, 739. 

TAIL, tenants in, demises by, 3. 

after possibility of issue extinct, &c., 4. 
distresses by, 386. 

TAXES. See Rates, Taxes, &c. 

covenants to pay, construction of, 028. 
property tax, 536. 
land tax, 539. 

TEAM WORK, moaning of, 351. 

TEAZLES, right of cmblomonts in, 721. 

TEMPEST, damage by, 

oxcoi)tion of, in covenant to repair, &c., 565. 
house destroyed by, not waste, 579. 

TENANT RIGHT of renewal, 345. 

to componsatioii for improvements, 737. 

TENANTS, 

on sufferance, 215. 
at will, 211. 

what constitutes such tenancy, 211. 
how created, 211. 
how determined, 213. 

demand of possession before ojoctmont, 709. 
form, 899. 

notice to quit unnecessary, 313. 
i-ights of the parties on determination, 215. 
rent duo from, may bo distrained for, 384. 
for less than a year, 209. 

quarterly, monthly and weekly tenants, 209. 
unfumishod or furnished apartments, 209. 
lodgings, 210. See Lodoixos. 

form of agreement with special clauses, ace 855. 
use of knocker, door-boll, &c., 210. 
notice to quit lodgings, 312. 
forms, 898. 

larceny by lodgers, 812. 
larceny of lodger’s goods, 813. 
from year to year, 204. 

what terms applicable to it, 205. 
how created by express words, 205. 
for one year certain, and so on from j^'oar to j’oar, 
moans for two years at least, 205. 
by entry under agreement for lease of rent, 206. 

under void loose, 206. 
whore a tenant holds over, 207. 
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TENANTS — contimied. 

from year to year — continued, 

by acceptance of rent under a void lease by the remaiudor- 
man, 208. 
for years, 115. 
for life, 4. 

pur autre vie, leases by, 7. 
in dower, 8. 

by the curtesy, leases by, 8. 
in common, leases by, 0. 
notice to quit by, 316. 
distresses by, 393. 
joint, leases by, 9. 

to each other, 10. 

renewed leases not obtained by some of them, 339. 

notice to exuit by, 310. 

distresses by, 393. 

avowries and cognizances by, 483. 

TENDEE, 

before distress for rent makes distress illegal, 385, 
after distress, but before impounding, 380. 

what amounts to an impounding, 380. 
after impounding too late to make distress illegal, 380. 
within 5 days allowed to replevy, subsequent sale illegal, 380. 
after such a tender landlord should detain distress as pledge, 
386. 

to whom a tender of rent may bo made, 385. 
must bo in full, with expenses, 385. 

TENDEE OE AMENDS, 

under 11 Oeo. 2, c. 19, s. 20, after an irregular or excessive 
distress, 499. 

amount tendered and refused need not bo paid into couit, 500. 
may bo proved under not guilty (by statute), 500. 

TEEM, meaning of, 133. 

TEEMINATION OE CONTBACT (of tenancy), 272. 
in what ways, 272. 
by effluxion of time, 272. 
when term limited conditionally, 273. 
by suTi’ondor in express terms, 273. 
by Burrondor by operation of law, 270. 
merger, 285. 
forfeiture, 287. 
notice to quit, 306. 

exercise of option to determine lease, 330. 
disclaimer, 332. 
death, 335. 

not by cancellation of lease, 183. Bee FonFEiTunE— MEROBn 
—Surrender, &c. 

tor ant’s duty to deliver up possession, &c., 712. 

^ consequences of holding over, 715. 

Bee Double Bent— Double Value — Holding Over. 
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TIIEATEE, 

no action against assignoo for boxes of, 151, 
use and occupation for saloon of, 520. 
coYonant to uso promisos for, effect of, G37. 

TILLAGES, 

contracts respecting, 735. 
at end of term, 735, 

TIMBEB. Se4i Trees. 
exception of, 163. 
moaning of, 590, 

TIME, when essence of contract, 02. 

in case of lease of mines and ecclesiastical looses, 108, 
in case of exorcise of option to purchase, 315. 

TITHE BENT-CIIABGE, 

construction of covenant to pay, 520. 

included in “ any taxes, &c., whatsobvor,” 520. 
not included in “ all taxes and assessments,” 520. 
deduction of, from rent, 558. 
distress on land after notice to tenant, 558. 
landlord may pay, where tenant quits 'without paying, 550. 

TITHES, 

leases of, 74, 

action will lie for uso and occupation of, 520. 

TITLE, 

effect of want of, in action for sjpccific porfonnanco, 101. 
a tenant cannot deny his landlord’s title, 200. 
but bo may show that it has expired, 200. 
interrogatories as to oxpiry refused, 776. 
a lessor may not deny liis own title to demise, 199. 
implied contract for, at comirion law, 228. 

alteration of la'w by Vendor and Purchaser Act, 228. 
only as to titlo to froohold, 228. 
no contract for, on sale of agreement for lease, 229. 
effect of stipulation for approval by solicitor, 229. 
landlord nood not sot out, in suing for rent, 505. 

except whore titlo dciivativo, 505. 
derivative titlo of dofondant, 506. 
of claimants in action to recover land, 778. 

whore claimant’s titlo expires after service of tho wi*it, 778. 
when defendant must i)lead it in such action or not, 781. 
cannot bo disputed in County Court, 785. 

except where value does not exceed 20f., 795. 

TITLE DEEDS. See Deeds. 

covenant to produce, with usual defeasance (form), see 855. 
in underlease to produce original lease, see 855. 

TITLE PABAMOUNT, ^ 

ejectment by, not guaranteed against by “quiet enjoyment,” 
645 . * 
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TOLLS, loasos of, 74. 

TOOLS OF TRALE, 

if in actual uso, absolutely exempt from distress, 411. 
if not, conditionally exempt, 411. 

TORTS to property, 

actions for, by occupier, 709. 

by reversioner, 704. 
against executors, 271. 

where committed within six months before death, 
271. 

TRADE. 

covenants against particular trades, G33. 
how far “ usual covenants,” 033. 
run with land, 633. 
against sale of beer, &c., 036. 
against “ ofFensivo” trades, what is broach, 030. 
whether letting lodgings a trade, 034, 
covenants for particular trades, 637, 638. 
public-house covenants, 038. 
notice to landlords under Licensing Acts, 038. 
covenant not to use adjoining house for similar, 640. 
lessee bound by rcstnctive covenants of lessor, 034. 
contracts to deal with particular persons, 040. 

not to ti'ado within a certain distance, 041. 
exemption from distress of things sent to bo worked 409. 

of tools of trade (conditional), 419. 
fixtures for purposes of, removable, 599. 

TREES AND TIMBER, 
exceptions of, 103. 
forms, see 855. 

what is timber generally, 590. 

by the custom of the countr}', 590. 
saleable underwood, 590. 
when pollards are timber, 590. 
windfalls of sound timber belong to landlord, 591. 

of decayed timber to tenants, 591. 
trees belong to landlord, but bushes to tenant, 591. 
construction of covenants as to, 591. 
waste by cutting down, 592. 

for what purposes trees may bo cut without waste, 502. 
effect of words “ without impeachment of waste,” 581. 
injunction by landlord against tenant to prevent waste as to 
trees, &c., 585. 

TRESPASS, action for, 

for illegal distresses, 407. 

by tenant against landlord for an expulsion, &c., 713. 
in case of proceeding before justices, 802. 
aga;^st third persons, by landlord, 704. 

by tenant, 709. 

fcfr mesne i)rofits, &c., 704, 780. 
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TBSSPASSEjH not liable to be sued os a tenant for use and 
ocoupation» 517. 

TBIAL of an action for recovery of land, 760. 

TBOVEE, 

for goods illegally distrained, 497. 

TEUSTEES, 

of settled estates, leases by, 31. 

of charities, leases by and to, 33, 63. 

of bankrupts, loasos by, 45. And see Bankbuptcy. 

of friendly societies, leases to, 69. 

of public baths, leases to, 70. 

of public libraries, museums, &o., leases to, 70. 

of renewable leaseholds, leases to, 71. 

generally, leases to, 71. 

obtaining renewed leases in their own names, 342. 
assignment to new and continuing trustees, 224. 
actions by, for use and occupation, 514. 

TUEBAEY, common of, 664. 


UNCEETAINTY as to commencement or duration of term, 140. 

UNDEELEASE, 
how framed, 11. 

See Sub-Lease. 

UNDEETENANT. See Lodgings — Sub-Lease. 
tenant holding over by, action against, 712. 

UNDEEWOOD, 

rating of saleable, 545. 

repeal of act of Elizabeth by Eating Act, 1874. . .590 (7/). 

UNION WOEKEOUSES, leases for, 67. 

UNIVEESITIES. 

are civil corporations, 28. 
leases by, 28. 

UNOCCUPIED HOUSES. 

rating of, to poor rates, 546, 832. 

general district rato, 553. 
recovery of, by justices’ warrant, 807. 

See Desehted Phemises. 
tenancy on sufEeranco by occupation of, 216. 

USE AND OCCUPATION. 

compensation for, what it is, 509. 

how far consistent with express demise, 509. 

not strictly founded on contract, 510. 

not recoverable upon demise by deed, 510. 

entry required, 511. 

effect of disputed title, 511. 

relation of landlord and tenant necessary, 512. 

when recoverable by lessee who has sublet, 513. 

from lessee who has sublet, 516. 

L.T. 3 U 
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USE AND OCCUPATION — continued. 

effect of prior or subsequent mortgage by landlord, 513. 
effect of ejectment by landlord, 513. 
corporations can recover, 514. 

are liable for, 519. 

when recoverable by cestui que trust, 514. 

by auctioneer, 515. 

from tenant who has ceased to occupy, 515. 
from lessee holding over, 516. 
from tenant evicted from part of holding, 517. 
from substituted tenant, 518. 
from executors or administrators, 518. 
from trustee in bankruptcy, 519. 
from churchwardens and overseers, 519. 
from intended losseo, 519. 
from intended purchasers, 520. 
for incorporeal property, 520. 
writ in action for, 521. 
pleadings in action for, 521. 
defence of Statute of Limitations, 521. 
evidence in action for, 522. 
for plaintiff, 522. 
for defendant, 524. 
what amount recoverable, 525. 
damages accrue do die in diem, 525. 
effect of destruction of promises by fire, 526. 
amount recoverable when premises aro hold over, 526. 
no reduction for acts of third party, 527 . 
how far writ of inquiry required, 527 . 

USER of way or other easement, evidence of, 670. 

USUAL COVENANTS, 

contract for, will be implied, in contract for lease, 112. 
what are “usual covenants,” 114. 

whe'^er “ usual ” to insert proviso for re-entry for broach of, 
114. 

USUALLY LET, 

what lands are considered (in leases under powers) as having 
been “ usually lot,” 192. 

whether lands not before in lease may bo demised, 193. 
whether such demises are good for part only, 194. 

UTENSILS OF TRADE, 

absolutely exempt from distress if in use, 419. 
conditionally, if not in use, 419. 


VACANT POSSESSION, 
m<^:iing of, 771. 

semce of writ in ejectment where promises vacant, 770. 

^ 8 ee Deserted Premises. 
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VALUATIONS, 

tablo of yaluo of leasos, estates, or annuities, 232. 

table of present value of reversions in year’s purchase, 233. 

comparative value of lifehold ai\d leasehold estates, 23J. 
survey and valuations of dilapidations and fixtures, G17. 
between outgoing and incoming tenants, G19. 
surveyor’s remuneration, 620. 
away-going crops, 732. 
straw, hay and dung (at end of tonn), 733. 
tillages, 733. 

appraisement on a distress, 113. Sec Appraisement. 


VARIANCES, 

no decree for specific porfonnanco of a contract with oral varia- 
tions in favour of the plaintifT, 101. 
otherwise at the instance of defendant, 103. 

VENDOR AND PURCHASER, 

occupation as intended purchaser, 221. 

when liable for use and occupation, 222. 
occi^tion by vendor, 222. 

not liable for use and occupation after conveyance executed, 

210 , 

operation of the Statute of Frauds, 224. Sec Statute of 
Frauds. 

contract for sale of reversion, 224. 

notice of tenant’s intoi’ost, 225. 
contract for sale of teim, 225. 
sales by auction, 22G. 
particulars and conditions of sale, 227. 
title of vendor, 228. 

formerly implied undertaking as to lessor’s title on salo of a 
lease, 228. 

not of a mere agrooinont for a lease, 229. 
alterations of law by Vendor an<l Purchaser Act, 228. 
construction of contracts for sale, 229, 
proof of lessor’s liconco to assign, 230. 
rights and liabilities as to title deeds, 231. 

VENUE, 

formerly local in ejectment, 775. 
abolition of local, by Judicature Act, 773. 

VERDICT, 

os to mesne profits, in action for recovery of land, 780. 

VICARS, leases by, 22. Sec EcCLESiASTiau. CoRPORATt^^s. 

VICINAGE, common by, 662 . See Commons. 

3u2 
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VOID LEASE, 118. 

entry makes tenancy from year to year on terms of, 119, 124. 
when void for uncertainty, 130. 
void and nugatory covenants, 147. 

void** moans at election of lessor, 181. 
how a lease avoided, 181. 

on what grounds, fraud, illegality, &c., 181, 182. 

not after forfeiture waived, 298. 
what matters ox post facto avoid a lease, 182. 
alterations, erasures, &c., 182. 
altered deed may bo good as ovidenco, 182. 
not cancellation, 183. 

not breach of covenant, unless proviso for re-entry, 287. 
VOID on VOIDABLE, 181 et seq. 

VOLUNTEERS. 

claiming through trustees obtaining renewal, remedy against, 
343. 


WAINSCOT, removing, is waste, 579. 

WAIVER, 

of a forfeiture, 298. 

what amounts to a waivor generally, 299. 
lessor must know of the forfeiture, 299. 
no waiver by merely lying by, 298. 
by distress, receipt of rent, or other acts, 299. 
restriction on clToct of waiver (23 & 24 Viet. c. 38), 302. 
of notice to quit, 328. 
of a disclaimer, 335. 

WARRANT, 

to distrain, 425 ; form, 905. 

to bailiff of County Court to rcplovj^ ; foiin, 914. 

for possession in the County Courts ; form, 924. 

WARRANTY (IMPLIED), 

that person acting as agent has sufliciont authority, 58. 
of landlord that furnished house is fit for occupation, 159. 
no warranty in case of unfurnished house or land, 159. 

WASHHOUSES AND BATHS, leases for, 69, 

WASTE, definition of, 578. 
what acts constitute, 579. 
commissivo or permissive, 578. 
in warrens, parks, &c., 579. 
as to trees, 593. 

‘^by digging mines, &c., 580. 

rei^airing sea walls, &c., 580. 

/changing the nature of property, 580. 

% by building a house, 581. 
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WASTE, definition of — continued. 

“ without impeachment of waste,” 581. 
remedies for, 582. 

« 

statutes against, and decisions on them, 582. 
actions for waste, against whom maintoinahlo, 582. 
injunction against, 584. 

counter-claim for, under Agricultural Holdings Act, 75G. 

WASTES, 

leases of parcels, 75. 

encroachments on, aro for benefit of landlord, 668. 
approvement, inclosure of, 666. 

WATCHING AND LIGHTING RATES, 555. 
WATER-CLOSET, use of, by lodger, 210. 

WATERCOURSES, 680. 
definition of, 680. 

nature of rights in natural streams, 681. 

the alveus or bod of a river, 683. 

artificial cuts or drains, 685. 

implied grant or reservation of drains, &c., 686. 

extinguishment or suspension of drains, &o., 687. 

undoilgrouud water, 687. 

surface water, 688. 

WATER RATES, payable by tenant, 556. 
exception in case of small tenements, 556. 

WAYS. 

leases of, 76. 
rights of, 669. 
private ways, 669. 

2 & 3 Will. 4, c. 71, 8. 2...670. 
by grant, 671. 
of necessity, 673. 

made pursuant to private acts of parliament, 674. 
disturbance of, 675. 
remedies for, 675. 
repair of, 675. 

WEEKLY TENANCIES. See Lodgings. 
notice to quit required, 312. 

limit to landlord’s claim against execution creditor, 455. 
no action for double value on holding over, 717. 
action for double rent, 720. 

WIFE. See Husband and Wife — Marutaoe. 


WILL, 

whether bequest of term breach of covenant not to assign, 631. 

WILL (tenants at), 211. See Tenants. 
cannot demise, except by estoppel, 12. 
leases at will not determined by marriage, 257. 
rent due from, may bo distrained for, 384. 
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WINCHESTER COLLEOE, leases by, 28. 

WINDFALLS of sound timber belong to landlord, 591. 
of decayed timber, and of non-timber, to tenant, 591. 

WINDINQ-UP ACTS, 

restriction of distress on company’s goods by, 403. 

WITHERNAM, CAPIAS IN, 490. 

WOODS AND FORESTS (COMMISSIONERS OF), 
leases by, 13. 

no specific performance against them, 111. 

WORKHOUSES, leases for, to guardians of unions, 68. 

WRIT OF EXECUTION, 249. 

fieri facias, term may bo seized under, 249. 
elogit, term may bo seized under, 250. 
registration of, 251. 

not to affect land, until delivered to tho sheriff, &c. for execu- 
tion, 252. 

See Elegit. 

WRIT OF SUMMONS, 

indorsement on, for rent, 914, 
use and occupation, 914. 
for replevin, 914. 
for recovery of land, 915. 
for mesne profits, 915. 
for wrongful distress, 915. 

WRITING, when necessary (on a demise), 118. 

See Agreement — Lease. 

WRITS — in action for recovery of land, 769. 
form of writ of possession, 91 8. 

of praecipe for, 917. 
of rotorno babendo, 490. ^ 

of capias in withernam, 490. 

of certiorari to remove a replevin from tho County Court into 
a superior court, 491. 
form of writ and return thereto, 922. 
of recaption, 493. 
of return irreplevisable, 495. 
of second deliverance, 494, 
form, 918. 

returns thereto (two), 918. 

WRONGFUL DISTRESS. See Distress— Replevin. 
recovery of goods seized by replevin, 463. 
of damages by action, 498. 

YABl/^ao of, 690. 

hanging clothos-Hnos across, to dry linen, 690. 
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YEAR, TENANT FOR. See Tenants. 
not entitled to notice to quit, 312. 

T^EAR TO YEAR. See Tenants. 

tenancy, how created by express words, 201. 
tenancy for one year certain, and so on from year to year, 
creates a tenancy for two years at the least, 204. 
implied tenancy by entry under void lease, 20G. 
or by agreement for lease, 206 . 
or by holding over, 207. 
assignment or sub -lease by, 12. 
tenant not liable for permissive waste, 583. 

liable for voluntaiy waste, 583. 
notice to quit, one year under Agricultural Holdings Act, 309. 
where act does not apply, six months, 308. 

YEARS, TENANTS FOR, leases by, 11. 

YORKSHIRE, registry of deeds in, 176. 

custom of the country in, as to i)artial occupation, 731, 
as to compensation for improvomenta, 748. 
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